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T N 
Several TITLES, 


WITH THEIR 


x — 


DIVISION 8. 


VOI. II. 


„ 


Damages. Page 1. 


(A) N what Afions a Party ſpall recover Damages. Page 
I (B) What Perſons are intitled lo, or ſhall recover Damages. 
(C) Againſt whom Damages ſhall be recovered. | 

(D) Of aſſeſſing the Damages. | 
And herein, | 
| 1. Of the Quantum of the Damages the Jury may give. 4 
2. Whether they may give more than the Plaintiff has declared for. 4 
z. Muſt be aſſeſſed purſuant te the Plaintiff's Right, or the Injury 


he has received; and herein, of aſſeſſing intire Damages. 5 

4. Where to be aſſeſſed jointly or ſeverally, where there are ſeveral 

Defendants. | 8 

(E) Where the Court may increaſe or miligate the Damages. 10 

(F) Of the Manner of aſſeſſing and recovering Damages, 11 
Vol. II. [a] 


Debt. 
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A Table of the ſeveral TITLES, 


— — — 
: 


Debt. Page 1 3. 
(A) In what Caſes an Action of Debt will lie, 


13 

(B) At what Time it ſhall be ſaid to have accrued. 15 

(C) ho may bring. Debs and herein, of the Privity of Contrat# 1 
Mate. 1 

(D) Againſt whom it may be brought. 18 


(E) Wbere Debt is the proper Attion, and not Covenant, Caſe, &c. 20 
(F) Of the Manner of bringing the Action, and where it muſt be brought in 
the Debet and Detinet, or Detinet only. 21 
(G) Of the Extinguiſhment of * the Debt, and pleading in Bar thereof. 24 
Deceit. Vid. Tit. Fraud, p. 593. 


Declaration and Demurrer. Vid. Tit. Pleadings, Vol. 4. 6 1. 


Deodand. page 25. 


Deſcent. Page 27. 
(A) Of Lineal Deſcent ;, and herein, nf the Exclufien of the aſcending Line. 


2 
(2 Of Collateral Deſcent. 8 

C) Of the Half Blaod, and the Poſſeſſio Frattis. 30 
8 Of Deſcents according to Cuſtom. 


32 
(E) Where a Perſon ſhall be ſaid to take by Purchaſe, and not by Deſcent. 33 
(F) Of a Dejcent, its Operation to take away an Entry 6 


3 
(G) In what Caſes the Entry of the Diſſeiſee may be lawful a 
a Deſcent. 38 


(H) Whoſe Entry is preſerved notwithſtanding a Deſcent. 41 


(1) How the Entry may be preſerved by continual Claim. 
And herein, © 


1. Of the Nature of continual Claim, and the Effects of it. 42 


2. What is neceſſary to a continual Claim to make it effectual. 43 
3. The Time in which it is to be made. 44 


Detinue, Page 45. 
(A) By and againſt zvhom Detinue lies. | ä 46 


(B) For what Things it may be brought. 46 
Devaſtavit. Vid. Tit. 5 and Adminiſtrators, Vol. 2. p. 430. 


Deviles. Page 48. 
(A) A bo may deviſe Lands, and to whom, 


(B) Of. what Eſtate or Intereſt in the Deviſor be may diſpoſe. 2 
(C) What Words paſs a Fee in a Will. 53 
(D) What Words create an Eſtate- Tail or for Life. 56 
(E) Of Terms for Tears and uncertain Interefts by Deviſe. 62 
(F) Of Deviſes for Payment of Debts. 64 
(G) Of Deviſes by Implication. 66 


(H) Of the Diſpoſition of Goods and Chattels by Will, by what Deſcription, 
and to whom good, 


| g 
3 . (I) Of 


* 4 
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With their DIVES ONS. 


— 


I) Of Executory Deviſes of Lands of Inberitance ;, and herein, of Conti 1 
; 2 and Croſs Remainders, 4 fat a: they relate to 1 P 
age 7 
(K) Of Executcry Deviſes of Leaſes far Tears; aud berein, of the Limitation 
of the Truſt of a Term, as far as it relates to and agree: with a Deviſe 
thereof. | 8 71 
(L) Of void Deviſes. 
And herein, 
1. By deviſing what the Law already gives, or what the Policy of 
the Law will not admit. _ 79 
2. By Incertainty in the Deſcription of the Thing deviſed. 81 
3. By Incertainty in the Deſcription of the Perſon to take. 84 
4. By the Deviſce's dying in the Life-time of the Deviſor. 86 
What Circumſtances are neceſſary by the 32 H. 8. c. 1. and the 34 
& 35 H. 8. c. 5. and 29 Car. 2. c. 3. and what ſhall be a Revo- 
cation, and a new Publication. Vid. Tit, Will, Pol. 5. 
Diſclaimer. Vid. Tit. Pleadings. 


| Diſcontinuance, Page 87. 


(A) Of Diſcontinuances made by Ecclifiſtica Perſons. 88 
(B) Made by Tenants in Tail. 5 
(C) By Huſbands ſeiſad in Rigbt of their Wives. 
(D) Of Diſcontinuances by Women of Lands of the oy N their Huſband”, a 
Bis Anceſtor. © | 92 
(E) What Eſtate or Inter may be diſcontinued. 
(F) * Act or Conveyance dy a may be mak ad the Ef 
ebereo g6 


Difeiſin. Page 97. 


(A) What Ads amount to a Diſſeiſin. 97 
(B) What Perſons are capable of committing ſuch Diſſeiſins. 104 
Diſtribution. Vid. Tit. Executors and Adminiſtrators, Vol. 2. p. 426. 


Diſtreſs. "Mg 105. 
( A) Who in reſpeñ of his Eſtate or Intereſt may diſtrain for Rent. 106 


(B) What Things may be diſtrained. 108 
(C) Of the Manner of diſtraining as to Time and Place. 110 
5 Of the Diſtreſs when ſeized ; and herein, of the Diftraine#*s Intereſt 
therein, and what be is to do therewith, 1 
(E) Where a Diſtreſs ſhall be ſaid to be wrong ful and exceſſive; and herein, 
of the Remedy which the Party injured hath. 115 
(F) Of diſtraining Things Damage Feaſant. 116 
(G) Of Diftreſſes for Amercements. 117 


Divorces. Vid. Tit. e Vol. 3. p. 569. 


Dower. 


A Table of the ſeveral TITLES, 


(CT) Of the Things requiſite to the Conſummation of Dower, viz. Marriage, 


— 


Dower. Page 118. 
Of Dower at Common Law. Page 118, 
Dower by Cuſtom. Page 152. 
Dower ad Oſtium Eccleſiæ. Page 1 53. 
Dower ex Aſſenſu Patris. Page 154. 
Dower de la pluis Beal. Page 154. 


(A) Who may have Dower, and who not; and herein, of the Age and other 
Diſability of the Huſband or Wife. 


120 
(B) Of what Eſtate a Woman may bave Dower. 
And herein, Ph 
1. Of the Quarentine. 122 


2. Of the different Kinds of Inheritances. I 


2 
3. Of the Nature and Quality of ſuch Eſtate, whether Sole, Joint 
or in Common. I25 
4. Of its Continuance; wherein, of Eſtates conditional, ſuſpended, 
determined or extinguiſhed ; and therein, of Remitters to the 
Heir, and Recoveries by Title Paramount, 127 
5. Of the Value of the Improvement of the Huſband's Eſtate, 
either in his Life-time or after his Death. 129 


| Sevfin, and Death of the Huſband. | 
1. Of the Marriage, how long it muſt continue; and therein, of 
the ſeveral Sorts of Divorces. 129 
2. Of the Seiſin, either in Fact or in Law; and therein, of the 


Seiſin in Fact as it is continuing, or not continuing, as inſtan- 
taneous. 


131 
3. Of the Death of the Huſband. 155 

(D) Of the Aſſignment of Dower. | 
1. By what Perſons. | 133 
2. Of the Manner; and therein, of aſſigning it by Metes and 
Bounds, Cc. | 134 


3. By what Court. | 125 
(E) Where the Wife ſhall have ber Election to be endowed of one Thin 


ng or 
another, and where of both ; and herein, of Endowment de novo, — the 
dos de dote. 1 
(F) What ſhall be a Bar of Dower, and what not; and herein, of Acts done 
or ſuffered by the Huſband ſol:ly, or by the Huſband and Wife jointly, or 
by the Wife ſolely, either during the Coverture or after; and berein, of 
Elopement of Detinue of Charters or Heir. 74 $0 
(G) Where tbe Wife ſhall bold ber Dower ſubjef to the Charges of ber Huſ- 
band, and where not; and herein, of the Privileges of Tenant in Dower, 
and the Nature of ber Eſtate, as to Alienations made, or Actions brought . 
by or againſt her, 144 
(H) To whom the Tenant in Dower ſhall be attendant, and by what Ser- 


VICES. 


o 


I 
(I) Of the Proceedings and Damages in Dower, unde nihil habet. * 
(K) Of the Aimeaſurement of Dower. 181 


Durels. 
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Dureſs. Page 155. 
(A) For what Dureſs or Degree of Reſtraint or Terror a Mani hall avoid bis 


Deed or Contract. 155 
(B) On whom, and by whom the Dureſs muſt be committed. 157 
(C) What Contrafls or Securities may be thus avoided, 158 
(D) The Manner of avoiding them. | I59 


Ejectment, Page 159. 


(A) Of the Nature of the Aftion, and ancient Manner of Proceeding in yu 
ment. 


(B) Of the modern Manner of Commencing and Proceeding i in Haben. 
And berein, 


1. Of ſerving the Declaration, Notice to the Tenant in Poſſeſſion, 


and entering into the common Rule, ee 
2. Of adding proper Parties. | 163 
3. Of the Coſts. | 164 
(C) In what Caſes the ancient Form is flill to be adbered to. 165 
(D) Of the Declaration in EjeBment. Rare 4 
And berein, | 
1. Of what Things an Ejectment will lie. 166 
2. What ſhall be a ſufficient Deſcription of the Things for which it 
will lie. 168 
3. Of the Demiſe and Right of Entry in the Leſſor of che Plaintiff, 
and of the Ouſter. „ 45 BL 
(E) Of the Plea and General Iſue in EjeBment. +a TS 
(F) Of the Verdict and Judgment in james. 4 1 
(8) Of the Writ of Execution. ON" 
And herein, 2 
1. Of the Time when the Wit! is to be ſued. | 178 
2. How the Writ is to be executed. "ar5. 179 
3. How the Plaintiff is to be quieted, and what Relief he has when 
his Poſſeſſion is diſturbed, _ 5 
(H) Of the Mefne Profits, and how to be recovered. F 


(1) Of bringing @ new or _ 3 8 8 182 


Election. "Page 187. 


(A) In what Caſes an Election is given. 183 
(B) To what Perſon, and herein, of bim who is to do the firſt 48. 1384 
(C) Where it ſhall be ſaid to continue or be erence. nat if 185 
(D) What ſhall be a ſuſſicient Election. | mT 186 


Elegit. - Vid. Tit. Execution, Vel. 2, p. 349- 
Embracery. Vid. Tit. J uries, Vol. 3. p. 284. 


1: d lied e064 2H % „ we 
 Erroz, Page oi. : 
(A) In what Caſes a Writ of Error will lie... #1] $11 8215 
And berein, 
1 ln what Caſes a Writ of Error.is the proper Remgdy-to be re- 
ſi—eved againſt anerroneous ta Vic n hs eg os ming 


Vor. II. TDE>. 2 2. On 
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A Table of the ſeveral TITLES, 


(M) Of the Judgment to be given on the Writ of Error. 
An 4 ber 4 


— 


2. On what n. a Writ of Error will lie. Page 191 
3. In what Court the Judgment muſt be given, on which a wg" = 
Error will he. 
(B) bo may bring a Writ of Error, and againſt whom ; and 58 of - 14 
Perſons neceſſary to be made Parties thereto, 


RT 
(C) Of the Time of bringing a Writ of Error. | 199 
(D) Of the Manner of bringing it. | A's 

And berein, 


1. Of the Form of the Writ, and where the Record ſhall be ſaid 
to be removed. 200 


2. What is neceſſary to be removed; and herein, of removing the 

Record or a Tranſcript. 200 

E) Of alledging Diminution, and granting a Certiorari. * 
(F) Of the Scire facias. 


205 
(G) Of the Proceedings after the Record is removed; and berein, of the Abate- 
ment of the Writ of Error. 


20 
(H) How far the Writ of Error is a Superſedeas, 2 $4 
(1) To what Court a Writ of Error lies. 
And herein, 
1. Of Writs of Error into Parliament. 211 
2. Of Writs of Error into the Exchequer Chamber. 212 
3. Of reverſing Judgments in the Court of Exchequer. 213 


4. Of the Writs of Error into the King's Bench. 213 
5. Of Writs of Error into the Common Pleas, and . 


Courts. 
6. Where a Writ of Error lies in the ſame Court in which the Re. 
cord is. | 215 
(R) Of aſſigning Errors. | 
And herein, : 
1. Of the Manner of aſſigning Errors. | 216 


2. Of aſſigning Errors in Fact and in Law. 217 


3- Of aſſigning that for Error, which appears contrary to the Re- 
cord. 218 


4. Of aſſigning that for Error, which is for the Party's Advan- 
rage. 220 
5. Where the Matter aſſigned for Error is aided by the Appear- 


ance of the Party, and in not being taken Advantage of in pro- 
per Time. 221 


6. Where Matters which might be aſſigned for Error are aided by 
a Releaſe and Conſent of Parties. 22 


3 
(L) What Defence the Defendant in Error may mate; and herein, of pleading 
a Releaſe. 225 


ein, 


5 1. Where on a Writ of Error Part only or the whole Judgment 
ic call be reverſed. 


2. What I ſhall be given on the Reverſal of * 


firſt. 230 
3. To what os Paths tall be reſtored « on the Reverſal of the firſt 
Judgment. | 231 


ol * 


Eſcape in Civii-Caſes." Page 233. 
(AY Where e Party ſhall d ſnid on legally committed, Jo, that 1 1 fering 


bim to go at large will bt A an 
1 : Gates | a6 po 


And 
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"(And herein, NR 0 
1. Where the Lads by which he is 0 mall be ſail to 
be ſufficient for that Purpoſe. Page 234 
2. Where the Form of che Commitment, or being in Cuſtody 
ſhall be ſaid to be regular. be 
(B) What Degree of Liberty or going. at large ſhall be deemed an eue, 
And berein, 
1. With what Strictneſs Priſoners are to be kepft. a 
2. What on this Account ſhall excuſe the Sheriff, Gabler, 27 
when acting in Obedience to ſome Authority, as removing a 


Priſoner on a Habeas Corpus, &c. l 
3. What by Conſtruction of Law ſhall be deemed an Eſcape, 
though the Party be ſtill in Confinement. * 239 


(C) Of the Difference between voluntary and negligent Put 239 
(D) Of the Difference between an Eſcape on Meſne wy and * 
240 

(E) Mbat Perſons are anfwerable for, and to'be charged with ant Heck, 
And herein Y 


1. Of the preceding or fuceeeding Sheriff, Warden, Sc. | 241 
2. Where Sheriffs, Wardens, their Superiots or Deputies, are 
liable at the Election of him, whois injured by the Efcape. 242 
3. Where the Party iojured may have his Remedy againſt 3 
| Perſon eſcaping ; and herein, of eſcape Warrants. 
(F) Of the proper Remedy and Nature UN the Attion tb * 21 for an 25 


cape. 1 ws. 
(G) Of the Manner of laying the Action. | 8 
(H) Of tbe Party's Defence, 2 ſrffered the Eſcupe; 4 bertin, of * 

ing freſ Suit. 247 


Cltate in Fee⸗ Simple. Page 249. 


(A) Who may purchaſe or inberit ſuch Eſtate. 2249 
(B) The Import of the Word Heir that creates the Epare,” | 
. Herein, | 
When it is a Word of Limitation, ' © 252 
| x: When it is a Word of Purchaſe. 6 150330 v 254 


 Elate-Tail, Page 256. 


(A) What Things may be intailed within the Statute de dom condenal 
dus. 

B) bat Words are requiſite to create an Eſtate-T, ail in, a Deed or Gif 

© Of the ſeveral 95710 of Eſtates- Tail. | F 122 
(D) How far Tenant in Tail may charge 22 Epatt and what. As of i re- 


lating to the Inheritance ſpall bi ud 1 115 Ag Entail contingt 
Of Entailing Copyhold Ettares, Copybold, Vol. 2.4 4 
By what Words an Entail is bat Th a Wil, Vid. "Ti * evi 
Vol. 2, p. 56. Wee ot an 
f..R n 20 8201 Hat: 
Elate-Lail aftr eden, of Ie TORR: 
Page ae Z 
Ch nds manly unde A . d u- GA ind . 0 wy 

: (4) Wo may be Tenant in Tail after Poſſibility of Fe ante, end Powivheir 
s are io be created, 267 


(B) The 
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A Table of the ſeveral TITLES, 


_— 


(B) The Power this Tenant bas over the Inheritance, . in what Reſpetts ts 
is un as 4 bare Tenant for Life. Page 26 


Eſtate foꝛ Life and Occupancy. Page 270. 


(A) What Intereſt or - Property in the Land the Law calls an Eſtate * Life, 
either when there are expreſs Words in the Deed, or when the Law creates 
it by Implication. 270 
(B) M bo upon the Death of Tenant for Life is to enjoy the Land; and herein. 
of Occupancy. 273 
1. Of what Things a Man may make himſclf a Title to by Oc- 
cupation. 273 
2. What makes an Occupant. 275 
3. The Way to prevent the general Occupant; and herein, of 
the ſpecial Occupant, and the Alteration m de in the 1 
Law, by the Statute 29 Car. 2. cap. 3. 
(C) How far Tenant for Life may diſpoſe of bis Estate either ſingly by unf. 
or by joining with bim in Reverſion; and berein, of bis Forfeiture eit ber by 
Common Law or Statute. 278 
Eſtate by Curteſy of England, Vid. Tit. Curteſy of England. 
Eſtate in Dower, Vid. Tit. Dower, Vol. 2. p. 122. 
Eſtate in Joint-tenancy and Tenancy in Common, Vid. Tit. Joint- 
tenants and Tenants in Common, Vol. 3. p. 188. 
Eſtate in Coparcenary. Vid. Tit. Coparceners, Vol. 1. p. 443. 
Eſtate for Years. Vid. Tit. Leaſes for Years, Vol. 3. p. 300. 
Eſtate at Will. Vid. Tit. Tenant at Will. 


Evidence, Page 284. 


(A) Who may be a Witneſs. 
And herein, 
1. Whether a Huſband or Wife may be a Witneſs for or againft 
each other. 286 
2, Whether a Judge or a Juror may bus Witneſs. 236 
3. Whether a Counſel, Attorney or Solicitor may be Witneſs 
againſt his Client. | 28 
4. Whether Plaintiffs or Defendants in the Cauſe may be Wit- 
neſſes. 1 
5. Whether an Accomplice in a Crime may be a Witneſs for or 
againſt his Companion. „ 
6. Ho far a Perſon is diſabled from being a Witneſs, in reſpect 
of his having been attainted or convicted of a Crime. 288 
(B) How far a Perſon is diſabled from being a Witneſs in reſpect of bis being 
intereſted in the Succeſs of the Cauſe. 289 
(C) Of the Number of Witneſſes required in our Law. 293 
D) Of compelling a Witneſs to appear and give Evidence. 294 
(E) Of the Manner of. giving Evidence. | 
And herein, © 
1. Where the Examination is in open Court; and therein, of C ich 
Queſtions as may be aſked a Witneſs. 295 
N 2. Of Examinations and Proofs in Chancery. 2297 
(F) Of written Evidence; and berein, of admitting Exemplifications or Copies 
of Records, &c. as Evidence. 305 
(G) W bether Parol Evidence is to be admitted to * what ”=_ on ibe 


Face of a Deed or Mil. I 44 N 0 INS | «& 1 
h „ 


ie - With their T0000 T'V- 8 10 N $ 


abu — 


* 
—— 
— 


H) Of preſumptive Proof. 5 Pigs 
0 * Nr we bebe Prod th Ware of the r 
« 
(K) of bear-ſay Evidenct,. 95 870 * 8 e 5 "ws 15 


(L) Of the Parties Confeſſion... $1 3 
(M) Of Similitude of Hands. | 315 
N ) Whether the Depofitions of Witneſs in ne c. dp Nr 2 


ce. 


What — muſt be pleaded, + — cannot be * in Evidence, 


Extommunttation. Nags. 514. 


(A) In what Caſes the Spiritual Court may aaa. 315 
(B) Ia what Caſes a Perſon ſpall be ſaid to he ipſo facto txcommunicated. 316 
(C) By whom Excommunication is to be pronounced and certified. 318 
(D) What Inconveniencies and Diſabilities it days the Party excommunicated 

under: And herein, of bis Diſability to bring an Action. 2 


(E) Of the Proceedings on the Writ of Excommiunicats capjendd, both 
Common Law, and by Virtue of the Statute 5; — cap, N 329 
(F) Of ab/olving and aſſoiling a Parſon nnen | 2 


Execution, ; a 8 


(A) Of the Nature of Execution, and whit Things Wit noble thereto by the 


Common Law. 328 


(B) Of the Judgment on which Execution is Ib be taten ent; and berein, of 


 Recognizances and Statutes, which are in Nature of Judgments, 
And berein, 
1. Of the Nature of Re izances #t Common Law, and on 
_ ' 3. H. 8. cap. 6. 22 and of the Statute Merchant — 
taple. 
2. Of the ſeveral Proceſſes on thoſe Securities, when forfeit, 
in order to a full Execution, 
And herein, 
1. Of the Manner of Execution on the Recognitaidh at Com- 
mon Law, and wherein it differs from the Statutes, &c. — 
they from each other. 333 
2. At what Time Execution may be granted on each of them 
3. Who ſhall have Execution on them as the Perfon alters, 535 
4. Againft whom Execution may be granted, 337 
3. What Things are bound by them, and ate liable to be ex- 
tended for the Satisfaction of them. 339 
4. What Proviſion the Law has made for Tenant by Statute _ 
chant, c. in Caſe of Evi&tion. 
5. The ſeveral Ways of vacating and diſcharging theſe” Sante 


and this either before or after tion. 342 
(C) 1 ſeveral Kinds of Judicial Writs wbieb lie after dg, | 
herein, 1 
1. Of the Form Teſte and Returm of ſuch Writ, To 348 
2. Of the Elegit. 23249 
3. Of the Capias ad Satisfaciendum. EL Ry IP 
4. Of the Hater fac and —_— 5 351 
5. e Habere facias ſeiſinam and Nonem: 353 
Vol., II. (c] 00 Where 
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(D) Where the Pow ſpall be concluded by the Eleflion of one of them, and 
what further Remedy he ba, "whtn be bath nut-yeceived entire SalisfaZion 


on bis firſt Writ, and Ibis either againſt the Party or Sheriff. Page 35 
(E) Of 142 Authority*and Furiſdifion of the Ca out of which the a 


tion iſſues ; and herein, of the Manner of executing a Judgment, where the 
Record has been removed from an inferior to @ ſuferior Court, . 


356 
(F) Who are intitled io, am may ſue out Execution, . 357 
(G) Of the Per ſons againſt _ 74 may be ſuedout, OO 
And berein. 
1. Of ſuing out Fre uichn, where there are ſereral Parties con- 
cerned. 358 


2. Of ſuing out Execution againſt the Heir and Executor. 359 
3. Of ſuing out Execution againſt Infants. 359 

4. Of ſuing out Execution _ a Feme Covert, . 3 
2 Of ſuing out Execution againſt privileged Perſons. 
6. Of ſuing out Execution 60 


* Crerk or one in Holy 
Orders. 


360 


(H) At what Time Execution may be ſued out 3 a re of the Neceſſity 


of a Scire facias. 61 


3 
(I) To what Time the Execution ſhall bave Relation, ſo as to avoid any Alie- 


nation by the Par; and berein, of the Statute of Frauds. 363 
(K) Of the King's Precedency in Executions. | 


36 . 


(L) Of the proper Officers to do Execution; and herein, of the preceeding vs 
ſucceeding Sheriff, 


66 
(M) of the Manner of compelling bim to do Execution; and herein, of 
Party's Remedy againſt bim for Neglect of bis Duty. 


366 
(N) of the Sheriff's Authority in doing Execution; and herein of breaking 


Doors, &c. 


| 6 
(O) Of the Offence of bindering or obſtrufting an Execution. 368 
685 Of the Pa 2 Remedy, when there bath been an irregular Execution, and 


how the ſame is tob e ſet aſide. 369 
(Q To what he ſhall be reſtered, when ſuch erroneous Execution i is ſet aſide. 370 


Executozs and Adminiftrators. Page 377. 
(A) What Perſons may be Executors. 


1 8 = 

f appointing the King Executor. | 

2. Whether Corporations may be Executors. 44-4 

3- Who in reſpect of their Crimes are diſabled from being Exccu- 
tors. 

4. Who in reſpect of their Country. | os 

5. Who in reſpect of their Want of Underſtanding, - 


6 
6. Whoin reſpect of their Fortune and Circumſtances; and R 
in of obliging an Executor to give Security. 


6 
7, Of making Infant Executors. mw 
8. Ofa Feme Covert Executrix. | 378 
9. Of making Creditors Executors. 378 
10. Of making Debtors Executors. 379 
(B) Of the different Kinds of Executors and Adminiſtrators. 8 | 
And herein, 
1. Of an Adminiſtrator durante minori ætate of an Infant Executor 
or Adminiſtrator. 
Aud herein, 
1. Wha may be ſuch an Adminiſtrator. f 381 
2. WActs he may de. 4 81 
N OE 3. When 
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3. When bis r Geteneuibe· Page 382 
2. Of an Adminiſtrator de Bonis non, where the fr Adminiſtra- 
tor dies, or the Executor dies inteſtate, or without Probate 
of the Will, 

And herein, 
1. In what Caſes Adminiſtration de bonis non ſhall be granted, 
and to whom. 385 
2. What Things unadratnificred ſuch a one is intitled to. 386 
3. In what Actions commenced before his Time wer an 
Adminiſtrator de bonis non proceed, 0 386 

Of an Executor de ſon 7 ort, Gi 

Aud berath, a* | 

1. What Adds or 8 of incor will make an 
Executor de ſon Tort, 387 


2. What Acts of his are as valid, as if done by alawful one. 


3 
3. How he is to be charged, and how far a ſubſequent A4. 
miniſtration purges the firſt Wrong. . gs 
(C) Of the Manner of appointing an ere : . 
| | 
. By what Words an — is conſtituted. 392 
4 Of appointing an Executor abſolutely, or on Condition. 393 
3. Of appointing a temporary Executor. 394 


4. Of appointing an Executor with a limited Power, as to admi- 


niſter ſuch a Parr of the Eſtate, &c, 394 
D) Of appointing Co- Executors. , | | 
And herein, 
1. What Acts done by one of them all be as valid as if done 
by them all. 39 5 
2. Where they muſt anſwer for each other's Acts, and what Re- 
medy the one has againſt the other. 395 


3. Where they mult jointly ſue and be ſued; and therein, of Sum- 
mons and Severance. See Vol. 4. 


(E) Of the Probate of Wills, and granting Adminiſtration. 
And herein, © 


1. To whom the Probate of Wills, and the granting of Admi- 
niſtration did originally belong. 


2. Of the King's Juriſdiction herein. 24 
3. Of the Archbiſhop's TEENS 1 and therein, of bona Nota- 
ilia. | 
And herein, 
1, Of what Value the Goods and Effects muſt be that will 
make bona Notabilia. 


2. Of the Nature of ſuch Effects as will make bona Nessie. 


and how far it is neceſſary that they ſhould be in ſeveral Di- 


oceſes. 


400 
4. Of the Probate of Wills, and Granting Adminiſtration by the 


Biſnop of the Dioceſe. 401 


5. Of the Probate of Wills, and Granting Adminiſtration where . 


the Party died within ſome peculiar Juriſdiction. 402 
By o the Juriſdiction of ſome Lords of Manors in the Probate 
of Wills. | 


402 
7. Of the Juriſdiction of ſome Mayors, in reſpect of the Burgeſ- 
ſes within ſuch a Place. 402 


8. The Form of proving a Will, and taking out t Adminiſtration 3 


and therein, o „ a Caveat. ; 403 
9. Of the Executor's Refuſal, G 40 


Y's 
% 


5 
10. What Acts amount to an Adminiſtration, fo that the Party 
cannot afterwards refuſe, 406 


11. Of 
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I, of viola in an 8 Page 406 
12. Where Adminiſtration unduly obuised may be revoked or te- 
pealed. 3 


13. How far a Repeal makes all meſne Ads void. 
14. What Things an Executor may do before, Probate of the Will. 


412 

). What, Perſons are intitled to Adminiſtration. 412 

G5 In what Manner the Ordinary may grant it ; and berein, of granting it 

© Fo one or more, or for a parlicular Thing. 415 

(H) bat N be deemed the Teſtator's perſonal Eſtate or Aſſets in the Hands 
F the ecutor. 

Aud herein, 

1. What ſhall be ſuch an Intereſt veſted | in the Teſtator as ſhall go 

to his Executors. 416 

2. How far Debts due to the Teſtator are Aſſets. 417 


3. What ſhall be deemed his perſonal Eſtate; and therein, what 

Things ſhall go to the Heir, and not to the Executor. 418 

4. What Things ſhall go to the Wife of the Deceaſed, and not 

' tothe Executor. © | 421 

5. Where after Debts and Legacies paid, the Executors Gall 

have the Surplus to themſelves, or are to be Truſtees for = 

next of Kin. 423 

(I) How the perſonal Eſtate, after Debts paid, is to be diſtributed, when the 

Pariy dies inteſtate ; and berein, of the Share the Huſband or Wife are in- 

titled to, of the aſcending, deſcending and collateral Line, and Admiſſion of 

the balf Blood, and where the Diſtribution ſhall be per Stirpes, and not 

per Capita. | 426 

(K) Of Advancement and bringing into Hotchpet. 429 

(L) What ſhall be a Devaſtavit either in Executors or Adminiſtrators ; and 
' therein, of the Order of paying Debts or Legacies, 

And herein, | 

1. What Manner of Waſteing will amount to a Devaſtavit. 430 

2. Where it will be a Devaſtavit to pay Debts of an inferior Na- 

ture before thoſe of a ſuperior, and the Order in which Debts 


are to be paid, 432 
3. Of paying Legacies before Debts z and therein, of the Execu- 
tor's Aſſent to a Legacy. 435 


4. What ſhall be allowed on Account of Funeral Expences. 4 36 
(M) In what Caſes an Executor may make bimſelf liable de bonis propriis, 
And herein, 
1. Where he ſhall be liable de bonis propriis by his falſe Pleading. 
436 
2. Where by his Promiſe to pay or diſcharge the Teſtator's Debi 
or Legacies he makes himſelf liable. 438 
(N) What Ads ions Executors or Adminiſtrators may bring i in Right of thoſe = 
repreſent 439 
(O) How ſuch Actions muſt be laid; and herein, of joining a Matter in Rigbe 
of the Teſtator, and in their own Right in the ſame Action. 440 
(P) Of Actions and Remedies againſt Executors and Adminiſtrators. 
And herein, 
1. Upon what Contracts or Engagements of their Teſtators or In- 
teſtates, Executors or Adminiſtrators are liable. 442 
2. Of perſonal Torts, which are ſaid to die with the Party. 444 
3. Of Remedies againſt Executors or Adminiſtrators of Execu- 
tors. 
4. Where they ſhall be excuſed from Coſts. 2 
5. Where excuſed from purring in Special Bail. 
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Extinguiſhment nN 447. 
the Ext ſhment Rents. mY agratl 2 wank ) 
Fo * — 7 — N 1 _ n W | 
8 Of the — — of Common. ; | 44 
(D) Of the Extinguiſbment of Debts. : 452 | 


Extoꝛtion. Page 4 5 3. 


Fairs and Markets. Page 4 5 * 
(A) of 122 Right to a Fair or Market, 


1. How a Right to a Fair or Market muſt fiſt © commence. ' 455 


2. Of the Owner's Remedy for a Diſturbance” in the Enjoyment FE 
of them. | 


(B) Of the Manner of bolding Fairs and Markets. 5 * 


; 


I. In what Place they are to be held. dd en 446. 
2. At whes "Tung hey-20s 65:g Held; 1 | | 456 
Ho long to continue. bt” 457 
(C) of the Day and Power of Owners of Fairs pay Mathets in Things? in- 
cident tot 
(D) Of the Toll and other Duties which Owner: of Fairs and , 
intitled to. 
And herein, 
1. Where ſuch Tolls, &c, ſhall be fag to * reaſonaole, and le- 
gally due. . 


2. What Perſons are exempt from Payment thereof. 9 
(E) How far a Sale in 4 Fair or Market avert changes the n 7 | 


Fees. Page 463. 
(A) In what Caſes a Fee ſhall be ſaid to be due. 463 
(B) How much ſball be ſaid to be due. 85 3 
(C) At what Time it ſball be ſaid to be due. 466 
(D) In what Court Fees are is be recovered. MIB .% 268 


Felony. Page 469. 


(AY Of what Nature the T, bings taken muſt be to conflitute the” fence 
Felony, | 


(B) How far the Goods ought to belong 10 enother. 1 bes | 
(C) bat fball be ſaid ta be @ felonious and fraudulent Tating. 472 
(D) What ſhall be ſaid to be a Carrying away. 4 | 724 
(E( By whom the Offence may be committed. | wo 
(F) Of what Value the Goods muſt bez and bertin, _ of % ARS: between 
Grand and Petit Larceny. 475 
(G) Where the Offender is or is not excluded bis Clergy. © 495 5 


(H) Where the Offender is to be tranſported, | 
* 1 1 4a 
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Felo de ſe. Page 486. 


(A) Where a Perſon ſpall be ſaid to be Felo de 8 
(B) Of the Manner of finding him ſuch. © 
(C) M bat be ſpall forfeit for this Offence, 


1 


Feoffment. Page 483. 
(A) The ſeveral Sorts of Livery in our Law. 


herein, © 


1. Of Livery i in Deed. 
2, Of Livery within View or in Law. 


(B) The Effet and Operation of Livery. 


berein, . © 


1. The Effect thereof to paſs a future lhtereſt; 
2. The Operation thereof, where the Feoffor is out of Poſſeſſion. 


19 


483 
484 


486. 


489 


3. In what Caſes —_ Parcels will paſs by one Livery, or where 


ſeveral Parties may take by Livery to one. 


(C) Of the Charter of groß ment; and herein, what Things are neceſſary to 


492 


the Making a perfet Charter, and bow far the Charter governs the Livery, 


which is relative to it. 
(D) Abo may make a Feoffment. 
(E) Of making it by Letter of Attorney. 


Fieri Facias, Vid. Tit. Execution, Vol. 2. p. 351. 


Fines and Amercements. Page 502. 


(A) Who have fuſficient Authority to fine ad amerce. 


(B) For what Offences the Party is to be fined or amerced. 


493 


41599 


wa 


503 
504 


(C) In what Actions or Proceedings there ought to be a Fine or Amercement. 


Aud berein, 


1. Of the Nature of the Action in which there ought to be a Fine 


or Amercement. 
2. At what Time to be awarded. 


506 
508 


3. Whether to be awarded, when the Party is acquitted as to Part. 


509 


* Whether to be awarded where there are ſeveral Parties, and 


ſome of them only acquitted. 


5. Of awarding Fines and Amercements jointly or ſeverally. 511 


510 


Whether the Party can be twice amerced in the ſame Action. 


12 
(D) Where a Fine ought to be awarded, and not an Amercement, & Vick 


verſa. 


(E) Who in reſpect of their Perſons are not to be fined or amerced. 515 
(F) Of the Reaſonableneſs of the Fine ; and herein, of mitigating or yo 


vatinsg tit. 


513 


(G) 4 by Reaſonableneſs of an Amercement, and the Aﬀeerment thereof. 


berein, 


I. 1. 67 the Neceſſity of an Affeerment. 
2. By whom the Affeerment is to be. 


(H) Of tbe Manner of recovering Fines and Amercements. 


517 
519 
512 
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Fines arid Recovertes.. Page 520. 

(A) Of the ſeveral Parts of a Fine, and ms 155 Fin to ion 522 


(B) Of the ſeveral Sorts of Fines. |" 524 
(C) Who may levy Fines. ? | 526 
(D) Of he Dedimus Poteſtatem. Dung 7 
(E) Of the Operation of a: Fine in 1 Werde Tail k 4 44 CU 0 


(F) Of the Operation of a Fine in barring Strangers, or thoſe who have but 
an uncertain Intereſt, « as 4 7 erm for 2 ears, or parely an equitable * 


32 

(G) Of the Remedies given to Strangers by Claim and 1 pe the Preſerve: 
tion of their. Right. "F 536 
(H) Of erroneous Fines, and the Manner of rever/ing 537 


Of whar Things a Fine may be levied, = = we Be Name, and 
what ſhall. be a ſufficient Deſcription of the Thing without 

... naming either Vill, Hamlet or Pariſh, vide in the next Head 
of Recoveries, Letter (B), $44. Gf. of what Thiagy a Re · 
covery may. be ſuffered... | | 


Common conn: Page 541. 


(A) Who may ſuffer a Recovery. = 4 
(B) Of what Things a Recovery may be ſuffered, and. 5 what Names. & 4 
(C) What Eftates or Intereſts may be barred by a Common Recovery; and here- 
in, of the fingle and double Voucher. 545 
(D) Of erroneous and void Recoveries, who may avoid them, and by what 

Methed. 
Fines payable by Copyhold Tenants, Vid. Tit. Copyhold, Pals 


P. 479 


Foꝛcible Entry and Detainer: Pace 555. 


(A) The ſeveral Statutes made relating to this Subjett. 555 
(B) What ſhall be a Forcible Eniry and Detainer within theſe. Statutes. 558 


(C) Of the Nature of the 'Poſſeſhons, with reſpectꝭ to Heh, o ane may be guiliy 
e à Forcible Entry or Deiainer. . 59 


(D) Mbat Perſons may be guilty thereof. 560 . 
(E) What ought to be the Form of a Record, grounded upon thoſe Stajutes. 


61 
(F) Of the awarding of Reftitution, by whom and in what- Manner : 40 
herein, of ihe Nature of the Poſſeſſions, and to whom ſuch Reſtitution is to 


be made. 563 
(G) What ſhall be a Bar or Stay to ſuch Award of Reſtitution ; and herein, 


of Superſeding and Setting it afide after it is executed. . HOGS 


Fozgery. Page 566. 


© ) In what Caſes the making and altering. of a Writing ſhall * al to be 
fo far falſe and fraudulent as to amount. 4 Forgery. 566 
(B) Of what Nature or Kind the Writing — be to canfinut the Offince 
Forgery at Common L awy. | * 568 
(C) What. 
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(B) What Ads are deemed fraudulent in is the Courts of Equity. 


(C) What Offences of this Kind are a Fargery by Statute, and of the Pu. 
to be inſlicted on Perſons guilty of Forgery. 568 


Foreſts, Vid. Of the Court of Fr: Title Courts and their 
Juriſdiction, dead educa 4 % 


o | * 


Foreftalliug. Pages $72. Ae 


(A) What it is at Common Law, and bow puniſhed. &. : 
(B) What it is by Statute, and bow reftrained and puniſhed. | 


F orfeiture. Page 575. 
(A) For what Crimes an Offender ſhall forfeit his Lands at Common Law. 575 
(B) For what Crimes his Goods and Chattels. „ 
(C) For what Crimes by Statute. | 579 
(D) To what Time the Forfeiture ſhall have Relation. 581 
(E) Mbbat is to be done with the Offenders Goods before Conviction. 582 
(F) Where the Wife ſhall loſe her Dower. 583 
(G) How far the Blood of tbe Offender is corrupted. 584 

Foꝛmedon. Page 586. 
(A) Of the ſeveral Writs of Formedon. 

And berein, © | 
1. Of the Formedon in Deſcender. 587 
2. Of the Formedon in Remainder. | 588 
3. Of the Formedon in Reverter. 589 
(B) Of what Things a Formedon will lie. 590 
(O How the Demanant muſt ſet forth bis Title; 590 
(D) Of the Tenant's Plea in Abatement or Bar. a 591 


Fraud. Page 593, ' 


(A) What Adds are condemned in the Common Law Courts as fraudulent, tho 
not within the expreſs Proviſion of any Ad of Parliament. 594 


7 
(C) Of fraudulent Conveyances and Deviſes, &c. to defeat Creditors and Far 


chaſers within 13 Eliz. cap. 5. 27 Eliz. cap. 4. and 3 W. & M. cap. 


14, &c. 661 
(D) In what Court Fraud is cognixable. 610 
(E) #here a Wrong-doer is further puniſhable than by making void the frau- 
dnlent AR. 611 

Game. Page 612. 

Gaming. Page 619. 
(A) How far reſtrained by the Common Law, 619 
(B) How far reſtrained by Statute. = 621 
4 Gaol 
* 
1 " 

# 


(A) Gaols by what Authority anti nd; to whom 1 belong 


Gaol and Gaoler, 6e 4 


4 


B) N bo are to be a Charge of repairing | | 
©) To what eee omni bee, Shat gal Yr 


ſaid a Gaol, and whertto be Rept 629 

(D) Of the Duty and Power of Gaolers and he. of Priſons + Wa 
And berein, 8 

i 1. What Acts they may lawfully do, and for what Abuſes pu- 

& * niſhble. 630 

2. For what Offences they ſhall forfeit their Offices. 631 

(E) At whoſe Charge Priſoners are to be carried to Gaol, 632 

(F) How maintained there. a 693 

(G) Of the Offence of breaking Gaol, | 635 


Gavelkind. Page 637. 


(A) Of the As Continuance, and ſeveral Properties of this Cuſtom. 637 
(B) The 9 aſes _ bave been adjudged relating 10 this — 4 


* General Iſſue. Vid. Tit. Pleadings, Vol. 4. 


203 Grants. Page 644. its 


(A) What Perſons may make good Grants 1 96928 


And herein, A 
1. Of Grants by Corporations, OT 646 
2. Of Grants by Eccleſiaſtical aue nd 646 
3. Of Grants by Infants. W 647 
4. Of Grants by Feme Coverts. 648 
1 5. Of Grants by Ideots and Perſons of Inſane Memory. 649 
6. Of Grants by Perſons under Dureſs, © 649 
(BY What Perſons may take by Grant. 6 


O 
(C) What Name or Deſcription of the Grantor or the Grantee will make ibe 


- Grant certain enough. 


* [ 
(D) Of what Intereft-in the Grantor be may diſpoſe « | © 35 


And berein, 


1. Where by Reaſon of Maintenance a Thing cannot be granted 
or aſſigned over, 


- 2. Where the Grantor muſt have an abſolute Pro rty, ſo — 
the Grant be not to the Prejudice of a third Perkbn. 


3% Whether a bare Right or Poſſibility may be granted or 3 
ot over. 656 


4. What Seiſin or Poſſeſſion in the Grantor will enable him to 
grant it over. 658 


5. Where the Grantor's Right being joined with a Truſt or 
Confidence, is incapable of being granted or aſſigned over. 658 


(E) What Ceremony is requiſite to the Per fedtion of a Grant; and therein, 5 


I WR. 
(F) What Words are ſufficient to create a good Grant. 20 
(G bere a Thing ſhall be ſaid to paſs by Grant or ſome other Conveyance. 861 


the Neceſſity of a Deed. 
660 


E "Where Grants ſhall be ſaid to be good or void for Incertainty: 


1 


berein, 


1. What ſhall be a ſufficient Deſcription of the Thing granted 
| notwithſtanding any Miſrecital thereof. 661 
Vol. Il. Le ] 2. Where 
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* 2 "Whew a Defe& in the Dateien Hoyt beaided by Relation 

” to 4 Thing eertals. Page 663 

3. M here 5 leds given to ths Crates he may reduce 

an uncertain/Gfanr to a Cetcainty. n 664 

() How Grants are 10 * pounded: | 4 3 
* And Verein, oh 


1, How to ROW ued where ye 1 4 Repograncy in 

be the Words. bs. 

| 2. Where the Premiſſes differ from the Habendum; and therein, 
5 how far the * may enlarge or abridge the Grant in 
the Premiſſes. 667 

3. How the Words of a Grant are to be conſtrütd as to the 

Things intended to be granted. 667 
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Houbac exiftit, Gr. after Verdit and amages, it * 
for a Matter ſubſequent . C. 

for « Matter after the 7 * 345- 


char by Ke exe, the Jus had given 

to the Action, and can be gieen 

7 —— , ſhould be brought for 
ſame Thing, the former Action cbuld not be pleaded in Bar to it ; but it 


was refolved, that Fan 
levied. ind not t6 che Time of the Declaration. E 


d. der ad- , nere her from him ſuch a 
L, e e of the Bill 2 e bave Damages 
N ern — ini ent. 103. See 10 Mod. 273. 274. — n. 


* IF an Action upon beet el og of Wards all at one * Page 7 
Time ; and upon No ny pleaded, a Verdict is = for the Plaintiff, Rol. Abr. 
tho? ſome© of rhe 1 not maintain the Adion; yet if any of the . — 7 
Words ill. the Damages may be given intitely, for it ſhall be intended ut Thig- 

chat 


— 


— — 


- — — — 
— —— — 
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Balſt. 37. 


— — — — — 
| 
j : 6 — —— - 
.—e— — — — enrnnnrnnnnnnnnnmnnnmnms l 
the Damages tat the Damages were given for the Words which'are actionable, and that 


th e, \ the others were inſerted only for Aggravation. - 

vide Godb. 343; Moor 141. pl. 283, 708. pl. 987. Cro. Elia. 329, 788. Balſt. 37. 3 Bulſt. 28 

_ Cro. Car. 145 March 48. Sid. 38. Fay 33. *R 7 3 phys * 
Ba, if the Declaration confifts) of ſeveral-Counts, the Words in ſome of which are bot bctibnable, and 
there is not any ſpecial Damage: laid, or if laid, not found, and a Verdict is taken for the Plaintiff, 


- (except as to the Special MR if any laid, and that is found for yy mee nn de er- 


neous, and may be avoided otion in arreſt of Judgment, or reverſed, on Errot brought. |; - 
: 


Moor 708. But if the Action be brought for ſeveral Words ſpoke at ſeveral Times, 
2 and the Action will not lie for the Words ſpoke at one Time, but will lie 
3"9: for the Words ſpoke at another Time ; and Not guilty pleaded, a 
Bult, 8 3. Verdict is found for all the Words, and intire ages given ; this is not 
rr . net yore We Wen 
328, Hutt. | 
131. Rol. Abr. 576, Wc Ra lhe ee eee 5 


10 Co. 130. 4. If the Plaintiff declates that he bought of the Defendant diverſe bona & 
132. b. catalla, viz. unum fulcrum lecti ( Anglice a Field Bedſtead) with a Teſter 
and Curtains of Say,  unum Canopium (vocat. a Canopy) Sc. and that the 

- ++ Defendant aſſumed to deliver Bona præd', but had not, c. and there is a 
Voerdict for the Plaintiff, and general Damages given, it ſhall not be pre- 

(a) Trover ſumed that any Damages were given for the Teſter and Curtains, which (3) 
& uno riſes, Were not alledged poſitive, — — and this Expoſition ts too 
82 — extenſive, for fulcrum ſignifies the only, ä 


Linen, &fc.) and Damages intended to be given for the Trank only. - Cro. Jac. 66g3g. 


2 Rol. Rep. Tf in an Action upon a Covenant divided into two (3) Branches, the 
178- Steel Breach is aſſigned in one "Part only, 6c. and the Jury aſſeſs 3 
art 


(5) 4 brought generally pro frattione conventionis pred. this ſhall have Relation to that 


an Action in Only in which the Breach was aſſigned. 

an inferior 5 3 3 n | 193% 3 

Court for ſlandering of him in his Trade, by which he loſt his Cuſtom, within the Joriſdiction of that Court 

* and it was beld maintainable, notwithſtanding the Abi. Vent, 104. by Twi/der to have 
n adjudged, _ „ 4:93 A. $I O00 OC bo TS, TO AE OTTER BE 


Styl.r 61 Cr. If in Debt upon 2 E. 6. for not ſetting ti forth Tithes crowing” v | 
Ft and Burgis. ſeventy Acres of Land, &c. the Jury as to ſixty-ſix Acres give * 
| c. and as to the five Acres Reſidue, cre Damage, Sc. whereas it oughc 
to have been, as to the four Acres Reſidue ; yet this being only (c) a Miſ- 


10 ” counting of the Jury, and no Damage to any thereby,” the Plaintiff ſhall 
of feveral  / have his Judgment. | dy! 0 2 

divers Sums of Money, gue guidem pecuniarum Summæ attingunt ad 101. wheres rightly computed they came 
but to 94; the Jury gave Damages leſs than 9 J. and it was held good ; but if the Verdict bad been for 10/. 
it had been naught Vent. 104. Cited by Twijſden to have been adjudged 2. | I | 


+ # 


8 


K 


t The proper Metbod of declaring for Goods ſold and delivered is, generally, that the Defendant is in - 
debted to the Plaintiff in ſuch a Sum, for Goods ſold and delivered by the Plaintiff to the Defendant, at his 
Requeſt, which he promiſed to pay, Oc. Laying the Sum to the full Amount of, or more than, the Demand, 
and the Form of the Aion being to recover Damages for the Breach of the Promiſe, and not a Specific Sum, 
the Jury give the real Value, in Damages, ex e e E i 450 
did 96. If in Treſpaſs for an Aſſault, Battery and Wounding, the Defendant, 
69 por the Force, pleads Not guilty ; and quoad the Aſſault and Battery, that 
de was removing a Market-Croſs to a more convenient Place, and the Plain- 
tiff interrupted him, per uod molliter manus impeſuit, Ec. and thereupon 
they are at Iſſue, and the Jury find the Defendant guilty de injuria ſua pro 
60% But wich- 70 and ſo (d) recite the intire Declaration of the Aſſault, Battery and 
out foch Re. Wounding, (though the Wounding was not in Iſſue,) and afſeſs Damages 
cital, it woold | Head Hh | 2 cᷓ8cccaſione 


——— 
— . 1 — IA 

were 2 all in the Declaration, viz. the Wounding, tho* not in u Is, prefumed that 
and a Jury cannot. find 4 more tha _ ang = oh for, and —_— 
aſſeſs Damages for it. © gived tor wha 


- was not in 

Iſſue. Hob. 187, Cro. Jic 14: Reyw teria ag: reyes have nor found. Dult. 64. 
* n $99, 6g». ods 548. 0 0 

* If i in 1 inter alia de ad Salfura ( Anglice a Salling:Trougb), there be Page 3 

is a Verdict for the Plaintiff and intire Damages ; the Declaration as to "x 98. 


the Trough being merely in Engliſh, che Da ſhall be intended given by 

for pres. nk — but i che Defendant had been acquitted of the the 18 For le \ 

other Things, nad ee un Leu err it would have been ' Raym. 15. 

otherwiſe. | | LES [Ky ing 
8 5 


If in an Avowry for 1 Rent due! in sey and alfo for ſo many Hens, Jad 

| appears on the Face of the Avowty that the Hens were not due at the Time Cath, 437. 
of the Diſtreſs taken, and altho? there are intire Damages and Coſts, yet the 1 
Plaintiff may releaſe the Damages and Rent for the Hens, and take Judg- judged, and 
ment only for the Rent in Money, (6) but need not releaſe the Coſts, 


ingly. (% Byers and M, Trio. a8. dur. Rot. 58. 8. P. fuid do do udjudged 


a Kemittitur 
entred accords 


If an Adion upon the Caſe be dee le) upon rwo Promiſes (a) Am Abe, 
borh are found for the Plaintiff, the Jury may give intire Damages for both, 37% 8 
for this is at the Peril of the Plaintiff : but if the Action does nor lie for Pe». 


one of them, the Plaintiff, (e) mall nat have Judgment for the other. 3 Boll, 258, - 


8. C. the Judg- 
ment being given on Demurrer and intire Damages aſſeſſed upon a Writ of Inquiry. (e) So in other Ae. 
upon the Caſe, Moor 767. pl. 987 Cro. Kli. 560, Hob. 189. 10 Co. 130. Moore 281.—So in Debt 
Brownl. 70.—80 in Treſpaſs. Styl. 174, 182, 399. 3 Leon. 213. Cro. Car. 21. Godb, 57 —So ia 


Covenant. Cro Eliz, 685. Cro. Jic, 439» Some 155. — 4 for 5 vid, 5 Co. 108. a. 10 Co. 2 
3 Bulſ. 231. Heil. 51, 53. Lit. Rep, 61. Styl. 198. Cro. Eliz, 59. Cro. Jac. 222 38. 
281. (% 80 2 the Plaintiff alledges two Breaches of an Award, t of which is inſufficient, and — 


are given. Leon. 176. 5 Co. 108. 10 Co- 131. but vid. Yelv. 35. and Title 4rbitrament. 
(e) Where anita woe: e es». 1 W vid. 2 Roll. 22 99. 


80 where an Action againſt an Adminifirexarws: laid as follows, 57 60 G 2354. | 
Confideration that the Plaintiff bad ſold a Mare to the Inteſtate, be promiſed to Bleckman and 
pay the ' Plaintiff. tantam Denariorum Summam quantam Equa predif. rationa- Cobber, ad- 
biliter habere mer uit, and then avefs in act, quod Equa praedit?. rationabiliter jadges, and 
| babere meruit 81. which laſt Promiſe being void, it being abſurd to ſay that ed ment 


che SE. Geterved, to have ſo much Money, makes the whole void. - 2 N 


; which there 
een 2d 364 e Düne reverſed accordingly. 


4. Where to be eh P or 8 where there are ſeveral 


Defendants. 


) ie 


The * "ASA regu ly aſl ſeveral Dama amages * one Treſp — 8 Co, 6. 5 
with which the De Becken are 1217 charged by che Plaintiff's Tſp or; © ro, Elia. 860. 
Declaration, fot though in Fact one was, more malicious, and did greater g Cro, Jac. 118. 
Wrong than the 8 yet all coming to do a an uplawful AR, the AG of 4 Rep. 31. 
one 1 1ST Le Act of Ul the Þ che Parties Pre ent, , _ | Hob. 66. wide 


Bulſ. 
(f) For: by Gnding them guilty PU EP" they kad thein/equally pal, 0 And it is a Rule in — "+4 po 


6 Fand bed lid joins dis Dockets a Jury cannot ſever Carth. 2 0. ed. 


11 445 bodo ew 1041 ens % + 26 eee 


Bat in Treſpaſs.if one! Befendant is found Guilty at one Time, 2 155 Co: ** FAY 0 


Ther at another Time, ſeveral Damages may be (g) taxed. Brom- 


D 233. 8. C. 
| (F] And the Plaintiff bath Election to take Execution 4% melioribus — 3 Mod. 102, 


Vol. II. b D So 


wWamages. 
ado 0 — CEC EET IEEE 
Cro,Car.2z3g9. Sv where they plead ſeveral Plets,” as in an Action of Battery, if one 
* ads Not Guilty, and the other juſtifies, and boch {Tues are found for the 
; inciff z in ſuch Caſe he may enter a Noſle Prof, "againſt one, and take 


4 nn gs Judgment againſt the other, becauſe their Pleas are ſeveral, '_ 


* If in Treſpaſs againſt two, one appears againſt whom the Plaintiff counts 

11 22 ſimul cum, c. who pleads, and is found Guilty and Damages aſſeſſed, 

Rol. Rep. 31. and after the other appears and pleads, and is found Guilty, he ſhall be 

8 charged with the Damages gared by the firſt Jur. 

1000. 119: If in Treſpaſs againſt 4. B. and C. for a Bactery and Wounding, 4 ap- 

4 Oy: pears, and the Plaintiff * 2 him, „aul cum, Sc. and A. pleads 
ues, Ce. and after B. appears, and the Plaintiff 


Cro. Car. 1 guilty, and a Venire iſſues, 
Like Po 
an Appeal 
May em, 


A. B. 4 

| jatity ; upon Verdict at the ſame Time. 
which there is | | 
a Dcmurrer, and C. pleads, thereupen Iſſue is joined, and the Demurrer is adjudged againſt H. and B. and 
upon Writ of Enquiry Damages are given; and after the Iſſue is found for the Plaintiff, and Damages given, 
the Plaintiff may have his Election, which Dz he will take, Rol. Rep. 395. fer Cur, Cro. Jas. 350. 
S. C. adjudged upon a Writ of Error; and the fir NT affirmed accgrding 7 uſe the Writ is intire, 
and the Defendants are all charged with one Battery, tho' the Declarations are feveral. Rol. Rep. 30, 31 


8. C. n eee ne * 
— — — k — Ferne 

In ſuch Caſe, tis more eligible to a the Demvrrer firſt, and after Judgment for Plaintiff, then 16 
* Iſſve, when the Jury wil aſſeſs 1 regularly againſt all the Defendants. 32 5 
Cro Jae. 291. In Treſpaſs for an Aſſault, Battery abd Wounding, the Defendant quoad 
And if the the Battery and Woundi pleads Nor guilty and Kane the Afﬀault juſtifies, 
— and both Iſſues are fqund againſt the Defending, everal Damages ſhall aut 


found ſeve. be found, for the Aflault is inclyded/ in the Bauety and Wounding, 
rally, it would If in Trover and Converſion of 2000 Loads of Coals, upon Not guilty 
be double. pleaded, the Defendants are ( found ſeverally Guilty for ſeveral Loads of 
Oro. Car. 54. Coals, and ſeverally'Nat guilty for the Reſidue ;; the Fury mutt affeſs ſeveral 
Player and Damages; (e) adjudged upon a Weit of Error in the Excheguer-Chamore, 


wh 80 id. Leet. and Judgment againſt them ſeverally for Damages, according to the Verdict, 
paſs, i one and intire Coſts. drov iz eee er e ee | 
Defendant is | 3 N 11357411 3 61 35 198 

found Guilty in Part only, and the other in all, the Damages ſhall be ſeveral. Cro. Eliz. 860. Brownl 233. 
Bulſ. 50. (c) But wid. Carch, 20, where jt is ſaid that the contrary had been lately reſolved in C. B. be- 
tween Whorewoed and Fackſon. See 10 Mod. 196. J | 


+ & - 
? L's _ 4 


N And the Docttine in Curt be is, we belieye, "O72 the le 


Ez y *-24 
— * 


1 


4 ” 
* Da 
o , , * 9 s a 
ttled La ' 
W. 


, In Treſpaſs and falſe Impriſonment, and impoſjn the Crime of ,Treaſon 
Rota on the Plaintiff, againſt K. B. and 4 F. cbnfefſe che Action, 455 
Strode & Al. pleaded jointly Not gufhty, and were fotind guilty'; the Jury afſelſed Da- 
adjudged in mages, viz, 10000. againſt "find 50% a afnſt B. and C. each ; and the 
28 1 alch. Plaintiff entred 4 Voll Proſenui as to N an C e den NT 
and affirmed A. only for the 1000 J. and it was hel#this the Pefect oF the Verdict was 


in the Exche- (d) cured by the Volle Proſequi 5 fox S ht haye brought his 


quer Cham Action againſt them or leverallyy ſo it is but reaſonable that heſhould 
33888 have the ſame Election as to the Damages; altho' it was objected that the 


of Lords, 1%. Elaingiff hath EleQion:de meliortbus Danmmis only AMhere the Tyials are at ſe- 
& M. and a. veral Times, ana chis was a Fact of which they are all eualty Guilty, and 
| „ 1 5 tkat 

1 DE AL40V 


. 0 8 * 
015213 riert 287 ba fy) 


5 0 8 N 8 


that it was a CotergdiRtion/to fay that the Plaititiff is ingured by one to the ike Jollg- 
Value of go d. only, and by the other to the Value of 1000 4 * — 2 


be lately 
where k is tend, the Darnages oel oc 


8 (4) For this wid. t. 22f, 
A Nt; 5 | 


1 


1 


vot 0 have been taxed ſeverally, yet the Plaintiff retinquiſhing i Suit : 


— 


*p; 


(E) Where the Thich may tncreaſe 02 
ice Damages. 


N (@) all Actions at Ni, print, where Damages are the Principal, as 2 * 
1 the Court can have no certain Conuſance of the Cauſe, either by Recard 1 
or other Matter apparent, they can neither mitigate nor increaſe the pft for cut- 
Damages. 3 | | ting by Trees, 

L 58 v4 ' | ' upon ot 
pleaded, the Court cannot increaſe the Datiaget by the Jury, becauſe it Bes not in their Conu- 
pr 3 H. 4.4. Bro, Coſis 7.,—Nor can they Ee en he Treſpaſs is local, and it cantot 
appear to them what the Damages were. Brownl. 204.—So in Caſe for Words, though the Court thought 
the Damages exceſſive, yet they would not mitigate them. Palm. 344. And though at firft they inclined 
to do it, yet upon great Conſideration they reſolved to leave ſuch Matters of Fact to the Trial of the Jury, 
who hed Ren the Quality and Eſtate of the Perſon, and the Damages be hath ſuſtained. 


mitigate * Page 10 


- 


o 


But in (5) Battery pro Amputatione manus dextræ, the Court may increaſe wg 
the Dam for it is apparent to the Court by che Record and (c) View 23 E.z.t1.V. 
of the Perſon. | N Rel. Abr. 
e 6) So in an Appeal of Mayhem, upon View of the Mayhem. 8 H. is Af, 

— I an Appeal of Mayhem the Jury gave 20 Merke Damages, and upon View in Court, and [ orms- 
tion of the Surgeons there preſent, the Court increaſed. the Daniages to 100 /. becauſe he loſt the Ute of bis 
Hard. Rol. Abr. 572. Freeman and Travers. Freem. Rep. 173; (e It is fivt ſufficient, that the Juſtices 
of NV — upon View thereof certify that he had ſuſtained Damages to ſuch greater Sum; for the Juftices 
of the „out of which it iſſues, cannot increaſe the Damages without their View, 8 H. 4. 23. Rol. 
Abr. 572. 3 Salk. its. pl. 6. Ld. Raym. 176.——But upon 4 View in Pais by any of the Jaſlicez 
of the Court into which the Nif privs is t they may Damages. 8 H: 4. 23. Bro. Da- 
mages 74. . 3 | | 


So in Treſpaſs, if Judgment be given bpon NiblGcit, and s Wit r. 


Action of Aſſault, Battery and Wounding; (e) the Manner of doing thereof 9.3 10. S. C. 
being ſpecially laid in the Declaration, tho” | 


Danger of Death, and having loſt a Portle of Blood, as the Surgeons faid, LB . 
the Court increaſed the Damages to 400 J in eto; and Judgment given found, Ge. 
accordingly. n | wha Ami 


- 


And upon a 
| | In Motion to 
——_ T: up al £14 | | ban 2 73% ; | HO. mitigate the 
Damages, the Court ſaid that in ſuch Caſes they pever alter the Damages. Lit. Rep. 150. Hetl. 93. Ld: 
Raym. 176. (i) Otherwiſe if the Wounding be not particulerly expreſſed it the Declaration, that the Court 
may judge thereof by the Record ; for it ougbt to appear that the Wouodiog was by this Battery, vnd the 
ny is not to be viewed in Court by a bare Avermemt at the Bar. Styl. 34 5. 1— 80 in an Appeal of Mayhem; 
when the Particulars of the Mayhem are not expteſſed in the Declaration, the Court upon Viewof the May 
hem cannot increaſe the Damages, unleſs the Judges of NV. privs, before whom tried, certify the Particulars 
of the Mayhem to the Court; or where tried before 4 Judge of the fame Court, who affirms that theſe ate 


tho 


mm _ I  _ 


= > CEE I —_ 
- BD — — : - 


| Damages. 


Lit. Rep. 51, In Treſpaſs for an A ſſault and Battery againſt A. and B. A. appear- 
8 Salle — ed, Sc. and a Verdict was given againſt him, and Damages taxed to 


301. and the Court upon View of the Mayhem increaſed the Damages o 


1 | 4071. and after a Verdict was given againſt B. and Damages 'taxed ; and 
339 | then it was moved that the Court upon another View of the Wound 
would increaſe Damages againſt B. for that A. had murdered the Officer 
that came to ſerve the Execution upon him for the 407. ſo that poſſibly 
* Page 11, * the Plaintiff might recoyer nothing againſt 4, But it was denied by the 
Court, for that they could have the View but once in the ſame Action; 
tho' if he had brought ſeveral Actions, it would have been otherwiſe ; but 
the Court directed the Plaintiff to ſtay till 4. was hanged, and then they 
might have the View and increaſe the Damages. | 
n Treſpaſs Quare inſultum fecit et maletrafFavii the Wife of the Plaintiff, 


ma Of: ug % eum, upon which the Wife rode, percuſit; ſo that the Wife was thrown, 
wrjora @ 


od bo Sc. there was a Verdict fer the Plaintiff, and 81. Damages; and the Court 


Mod. 24. refuſed to increaſe the Damages upon View of the Mayhem and hearing 
2 Danv. Abr. Surgeons, becauſe there was no Mayhem or Wounding directly done by the 
germ. 48. Party, but rather by Accident, viz, by the coming, Sc. of another Horſe, 
: 4 which, whether he came, Sc. or the Wife might have avoided him, is Mat- 
pl. 5. ter of Evidence, | 


4 Mod. 404. 
Rol. Rep. 30. Cro. Jac. 350. Cro. Car, 192, 11 Co. 5. 2 Stra. 872. 


The Courts have a general diſcretionary Power, except in ſpecial Caſes, 


ps * 8 (a) looal Treſpaſſes, c. either to increaſe or abridge the Damages found 
(a) 27 H. 8. by an (4) Inqueſt of Office. | | 
2 pl, 8. | 


19 H. 6. 10. pl. 28. Brownl. 204. (6) In Action for taking his Goods, if the Defendant avows, upon 
which it is demurred, and adjudged for the Plaintiff, or upon Default, «nd Damages found upen the Writ of 
Inquiry of Damages, the Court may increaſe them; for the Court (this being upon Demurrer ) might || have 
awarded Damages without Inquiry; and therefore the Inqueſt is but for their Information. 14 H. 4. 9. 
3 H. 6. 29. b. Yelv. 152. Brownl, z14.—But where on a Writ of Inquiry the Court refuſed to mitigate 
Damages, wid. 3 Leon. 150. Godb. 135. Lit. Rep. 150. Hetley 93. | 


_—_—_—_—— Ow 


Au. de hoc The conſtant Practice is, to award a Writ of Inquiry to the Sheriff who ſummonſes a Jury, 
to aſſeſs the Damages, which done, the Inqueſt is returned to the Court, | 


13 Hen, 4. In Treſpaſs for taking his Goods to the Damage of 200. if the Defendant 
Gy _ pleads an Arbitrament made in another County, and this is tried againſt 
553. the Defendant, and Damages aſſeſſed for the Treſpaſs; yet in as much as 
All. 88, this Foreign Jury could not have full Conuzance of the Treſpaſs, and the 
| Defendant hath not denied the Damage to be according to the Count, the 
Court with the Aſſent of the Plaintiff may increaſe the Damages, and to 


ſo much as the Plaintiff hath counted. 


+ Qu. if this is Law? The Plaintiff wight have produced his Evidence before this as well as before 
another Jury ; and whether ſetting aſide the Verdict would not be more proper ? I 


On 


the Mayhems that were proved upon Evidence ; otherwiſe non poteft conflare curiæ, that theſe are the ſame 
Mayhems for which the Plaintiff bas declared, Latch 223, Sid. 108. et vid. Hard. 408. 3 Salk. 11 5. 
pl. 6. Ld Raym. 177. by an Inferior Court, 2 Sid. 183. | 


Mk. & 


+ Sed Qu. If the Court does now ever alter Damages found by a Jury unleſs in an Appeal of Mayhem, 
or where fatal Conſequences have reſulted from the Injury. after the Trial, and for which a Jury could not 
in the Nature of the Thing give Dam+ges? The Cale in the Text cited from Rol. 573. and Styles 3 10. was 
upon View by the Court and Examination of Witneſſes. ——In that Caſe Mill was at firſt of Opinion the 
Court could not encreaſe Damages, on View, if he was not -:aimed.—But according to Coat and Pes! 
8WgW. 3. 1. L. Ray. 176. The Court may encreaſe the Damages, if the und be apparent, tho- 
it be not a mm. In Woodford v. Endes et al. it is laid down as Law, that where the Jury miſtake in Point 
a che Verdict may be ſet a/ids for the Smallneſs of the Damages. —This Aclion was in Ca, on 4 

tract. | | N 


r Sy A I oe WP IT 6 * 


and another Horſe trod upon her, per quod ſhe loſt the Uſe of three Fingers, 


* 


* oh 
* 
# 3» 
Damages 
«Ty — . \ Fa . 


: w 
— — — — 


<< I + 


On the Statute of Weſt, 2. ch. 14. which. gives Damages to an Appellee 2 Hawk. P. C. 
on a falſe and malicious Appeal; if the jury give too great Damages, the 
Court may abridge them ; or if they give too ſmall Damages, the Court 

may increaſe them; for after the Acquittal of the Appellee, their Inquiry 


#4 
bd 4 
- 


as to Damages is to be conſidered only as an Inqueſt of Office; alſo the (a) ten weng by 


Words of the Statute are, Damages hall ie given according to the Diſererion the” Statue 
TT „ . 

OSA hg gw « * 4 THI . 4 0 * 20. It is 
enaQted, That if a Treſpaſſer in Parks and Ponds is atta inted at the Suit of the Party, t and Jarge Amends 
ſhall-be. awarded, according to the Treſpaſs ; in the Bxplanation of that Statute, it is (aid that i 


| the Dawage: 
re too ſmall, the Court hath Power to increaſe them, for that the. Word ward properly belopged to the 
Court, .2 Inſt, 200. AP | ere : n 


| J eat 4c STATE 901 1 in dd feed Nen 
» This Caſe differs from the preceding, becauſe Power is given bye Statute, to the Juſtices.— The 
** Doctrine, as to the Courts aſſeſſing Damages, without the iſſuing of a Writ of Ipquiry ſeems to be 

this ;—lIf there is a Judgment by Default or Confeſſion, and the Certainty of the D appears upon Record, 
the Court may aſſeſs Damages, without awarding a Writ of Inquiry, if they will. 2 Sand. 1079, —So''f 
there be Judgment fot the Plaintiff on Demurrer.—80 in Debt—(where generally, if not always, the Da- 
mages are nominal) But where the Demand is not certain upon the Record, or where the Damages are not 


merely nominal, and Judgment is for Plaintiff on Demurrer, by Default, or Confeſſion, and the TR 


are not confeſſed, a Writ of Inquiry ſhould iſſue, See Yelv. 162. 3 Leo. 213, Lat, 21, 213 11 


7: 5. b. Cro. Kl. 5 36. For Damages are to be proved, by a viva voce Examination of Witneſſes, which 


TC * : " 
Ex F 2 * 

= 
— — a ret. —_— WY * — 4. MC... F 1 w \ 8 Salk. 
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(F) Of the Manner of aſſefſing and retover⸗ 
ing Damages. pled of 


IF Treſpaſs is brought againſt Overſeers of the Poor, &c. for any Act Yelv. 176. 
I done by Authority of 43 Eliz. cap. 2. and there is a Verdict for the 
Defendant, the Jury ſhall aſſeſs the es which ſhall be () trebled by (3) S0 onthe 
the Court. . | | Sͤtatute of 


> PS | | 2 5 _ Weltm. 2. c. 
26. The Court ſhall double the Damages. 2 Inſt, 416,--So on the Statute 23 H. 6. c. 10. Cro Car. 438. 
* (c) No Damages can be given to the Party grieved upon an Indict- Page 12. 
ment, or any (d) other criminal Proſecution; alſo where by Statute Damages (c) Rol. Abr. 
are given to the Party grieved by the Offence intended to be redreſſed, they * ö 
cannot be recovered on an Indictment, grounded on ſuch Statute, unleſs Ce 2 22 
ſuch Method of recovering them be expreſly given by the Statute (e); but 44) n 
they ought to be ſued for in an Action on the Statute, in the Name of the ftanding the 
Party grieved; yet the Court may, by ( f) Virtue of a Privy Seal, give to King, by his 
the Party injured Part of the Fine ſet on the Offender, or (g) may induce a — 
Defendant to make Satisfaction to the Proſecutors, by giving an Intimation, — 3 
that on that Account the Fine to the King ſhall be mitigated. expreſly di- 


| f | reds, that the 
Party ſhall recover his Damages by ſach a Proſecution. Cro. Car. 558. 2 Hawk. P. C. 210. (Y) Jon. 


380. Cro. Car. 438. 448 (f) Keb. 487.—may give the third Part of the Fine aſſeſſed. 2 Hawk. 
P. C. 210. (g) Said io be every Day's Practice. 2 Hawk. P. C. 210 *. | | | 


het 9 


It certainly is in Caſes that are proper. 


In all Actions in which the Plaintiff is to be recompenſed in Damages, io Co. 119. 
the Jury muſt aſcertain the Damages by their Verdict, nor can ſuch Omiſ- Latch 113, 
ſion or Defect be ſupplied by Writ of Inquiry; for, if this were permitted, Rol. Abr. 
the Party would be deprived of his Remedy by Attaint againſt the Jury for Kgl. Abr. 
exceſſive Damages; for no Attaint lies againſt them on a Writ of e 


quiry, it being an Inqueſt of Office. + Skin. 595. 


| pl. 8. Salk. 205. pl 3. 
+ This means, where an Iſſue is joined between the Parties, to be tried by the Ceuntry. 
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Plaintiff apparent. er 105. in Margine.— In Replevin, the Plainti 


AR ps — e 8 
0 amages. 

So in a Writ de valore gu, where Iſſue was joined on the Tenure, 

and the Jury aſſeſſed 40s. Damages, and 105. Coſts, but did not (inquire 


10Co. 118. b. of the Value of the Marriage ; and it was held that this Defect () could 
i INIT WEEN, IA 29 76 7 0 „ M ee 
& ( | einde 0 1 8&1 03:41 

in Detinue, where. the | wit, mitted e Val Goods, 30 
119, b. Bar in Skin. 9 | >> 8 3. i Point is Se NK la — 2 
iſe determined, but, as he thought, contrary to Law, being againſt Chenq's Caſe, 2295 


Cro.Car. 143, If there be (g) a Demurrer upon Evidence, tho? the Jury are thereby 
RT Ny difcharged of af Iffue, yet they Fey tax Damages how > th viz. if 
(gs) Where Judgment ſhall be given for the Plaintiff, or when the Demurre is deter- 
there ehe mined, it (5) may be done by (i) Weit of Inquiry, and ſaid to be the moſt 
Part, and Ius uſual Courſe where there is a Domurrer to Evidence to diſe 


722, (6) Where an Omiſſion of taxiog Namages by he ſary cannot be ſopplied by Writ of 1 


1236” .ar”— 4 466” as 1 : 


For it is admitted by letting Judgment go by Default, and the only Subject of the Inquiry is, the Value, 
or Quantum, of the Damages. 


If in Debt upon a Bill obligatory, the Plaintiff hath Judgment (*) 
S— Default, the Court, by the Aſſent of the Plaintiff, which 12 3 
and Orway, upon Record, may tax the Damages occaſione detentionis debit*, (1) but if he 
Sid. 442+ will not aſſent thereto, he may have a Writ of Inquiry; but this Election 
bay IN is in the Plaintiff, not in the Defendant ; allo it is Tia to be the Courſe and 
283, Practice of both Courts upon a Judgment in Debt, (m) by Default or Con- 
(4) Soifa feſſion, to tax Damages I as well as Coſts, | ; 


Verdict is | | 
found for the Plaintiff, and the Jury do not afſeſs Damages, & c. for the 


t is n and the Loſs of the 
is nonfuit; the Court, without a 
Writ of Inquiry, may aſſeſs Damages, becauſe they acerue not in reſpect of any local Matter, but it is the 
Delay in Non- payment of the Rent ||; /ecus where Judgment is given for the Plaintiff, far be ought to recover 
for Taking his Cattle, and the Damages may de greater of leſs, agcording fa the Valye of the Cattle ang Cir- 
cumſtances ef Takiog. 3 Leon. 213, (/) Cro. Jag. 415. ( So upon Demurrer. Latch 113. 


t But, as ſaid in the Notes before, theſe Damages are ip general, if not always, nomioal..—If actual Da- 
mage is ſuſtained which the Plaintiff ought to recoyer, and can by Law recover, it ſhould ſeem à Wrix of 
Inquiry ought to iſſue, as the only proper Means of informiog the Court of the Quantum, unleſs it's in a Cale 
where that Quantum is apparent on the Record. Sep ante 11 n. a | | 


2 


n * An „ rr * 7 * R * * 2 . 


| This muſt mean, where the Rent appears on the Record, and is the certain Meaſure of the Dawpger. 
The Caſe in 3 Leon. 213. was upon an Avowry for Rex, that was in the 39th of Eliz. when the Ayawant 
could not avow double, as he may now by 4 Ann. c. 16. therefore we may ſuppoſe the Defendant avowed 
for the ſpecific Sum due. By Stat. 17. Car. 2.c. 7. On Diſtreſs for Rent on the Laygs futtern, if the 
Plaintiff in Replevin, by Plaint or Writ depending in any Court at Ven inſter, be nonſuited before Iſſye, 
the Defendant may make Suggeſtion kn Nature of an Avowery, or Conuſance to ſhew Cauſe of Diſtreſs, and 
the Court ſhall award a Writ to inquire, Cc. what Arrear, and the Value of the Diſtreſs, of the Execution 
of which fifteen Days Notice ſhall be given to the laintiff or his Attorney. — By the ſame Statutr, on Return 
of the Inquiſition, the Defendant ſhall have Judgment to recover the Rent Arrear, if the Goods diſtrained 
amount to it, otherwiſe, to the Value of the Diltreſs with full Coſts, for which he may have Execution by 
Fieri Facias, Elegit, Ce. 1 Sand. 195. By the ſame Stat. if the Flaintiff be nonſuited after Avowry, 
er Conuſance, and Iſſue joined, or a Verdict be for the Defendant, the Jury who were to try the Hue ſhall 
inquire what Arrear, and the Value of the Diſtreſs, and the Defendant ſhall bave Judgment and Execution, 
ut ſupra. So, by the ſame Stat. if Judgment be for the Defendant upon Demurrer, the Court ſhall award 
a Writ to inquire the Value of the Diſtreſs, and on Return the Defendant ſhall have Judgment for the Arrears 
mentioned in the Avowry or Conuſagce if the Diſtreſs amount to that Value, otherwiſe, to the Value of the 
Diſtreſs, and his full Coſts, and Execution «/ ſupra. See further 5 Com, Dig. 304. and wid. tit. Reple- 


I 


It in Replevin; the Defendant 5 as Overſeer of the Poor for a 
e a ba the Ne che # —_ 
Plaintiff is napfuie, if the 2 this' Omiſſtan will?: 
* be ſupplied ee 40 K the J — orggh nen 13 


I only as an Inqueſt of Office, 2 7 nd 
N Waters. 


N 6 *. b. 9 —— 0 . r 


miſben of the v Church 10 Co. 11 
A the Oni . 8 g of of 1 N Nun n , Query Skin. 125 


But in an Avowry for a Rent- — accordin 


fo. ofthe] — he be 5 7. 1 
the Omiſſian pry cungot tit 3 for that NN 
Statute expreſly the ſame J * 


requires, that ar ſhall. uire t 3. 
Arrea, Value of he Cue Ws. * an e 
8. 8. C. cited, 


| and agreed to be Law, "Ye 10 Mod. 319. 
eee of Dep, a very dati Cllion of Cle mn 


+ (A) In what Caſes an anten of Debt will ſie. 13. 
(5) At what Time it man be ſafd to have accruen, 15. 
(C) Who may bring Debt, and herein of the Pꝛivlty of 
Contra and Eſtate. 16, 
(D) Againſt whom it map be bꝛought. 18. | 
3 Debt is the Ronen Anion, and nat Covenant, 


F) Df the Banner of biipging the Action, and where lt muff 
be bzought in the Debet & Netinet, g2 Detiogt only. 21. 


(0) Ot the Extinguſſhment of the Debt, 1 Nr in 
Bar thereof, 24. | „FFF 


* LEAKED 


(A) Jn — Caſes an a Action of Debt win 
| lie. Vide (E) 20, 


N Action of Debt is ſaid to be founded upon Contract, either ex- 4 Co. 90. 
| A preſs, or implied ; in which the (a] Certainty of the Sum or Duty 9 Caſe. 


appears, and therefore the Plaintiff ig to recoyer the ſame ty Nu- V*92Þ 101. 


mero, and not to be repaired in Damages by the Jury, as in thoſe 5 — 
Actions which ſound only in Damages; ag per ig. Trover, &c, — — 


only be reco- 
vered by Action of Debt.——If upon a Submiſſion to Arbitration, the Arbitrators award the Payment of a 


certain Sum of Money, Debt lies; but if they award the doing of ſomething advantageous to — arty only, 
an Action on the Caſe. Vid Title Arbitrament and Award. If one makes a Bill to another in theſe Words, 
Memygrandum, I ge to A. B. 201. to be paid in Watches; an Action of Debt, Wc. muſt be brought for the 
Money, and not an ARion for the Watches, for the Number of Warhes is not nde. Aud. 417. 


4 


5 — — on 993 — — — — 2 — = — 
| TO { - IX Den oer ae ate We 
* Page 14 But if in an (a) Action, in which the Plaintiff. can only recover Da- 
oy: in mages, there be Judgment for him, he can afterwards bring an Action of 
81 ' 2 ' 
E. 39 Debt for thoſe Damages. l ne een f2 3 tid "_ vu \ 5 ee! TIX"; K 
via Rol. Abr. 600, 601. ſeveral Caſes to this Purpoſe, © eme. tent 


* Thatis, an AQion of Debt, on his final Judgment j for by the Judgment it -is'teduced to Certainty, 
and is a Debt, on Record. The Resſon of bringing an Action is to puniſh the Defendant for not — 


the Money recovered by the Judgment, without roi, laintiff to the Expence and Trouble of levying 
ing 40 


aorky ay 4 dba rye oodfoaty ng Ft ayment, without an Execution, as in a jadg- 
ment for Damages the Plaintiff pays the of le 1 A «> hawk 


Sid. 236. Alſo if after Judgment for the Plaintiff in B. R. the Defendant brings a 
— 153. Writ of Error in (5 Cam. Scace. an Action of Debt may be brought in B. R. 
& upon the Judgment, pending the Writ of Error; and the Defendant can- 
(i So after not plead Nul tiel Record; for by the Writ of Error the Tranſcript of the 


*, 4 4 


00 80 | 
Writ of Er- Record only is removed. 

' ror brought ks 6 * 12 
in Parliament. Sid. 236. But for this vide Style 124. Mod. 121. 3 Lev. 397. 2 Vent. 261. zKeb. 


330. and Title Error. 


t But, the Court on Motion will ſtay the Suit, the Defendant giving Judgment, and make a Rule to ſlay 
Execution till the Writ of Error on the principal Judgment is determined. 1 


Salk. 209. pl. Debt lies in the Marſbalſea, or any other Court, upon Judgments in 

fer cur. C. B. or B. R. and upon Nul tiel Record, the Iſſue ſhall be tried by Cer- 
tiorari, and Mittimus out of Chancery. | 

For this vids Every Contract muſt be legally (e) entered into, and the (d) Conſider- 

Head of OG.. ation thereof mult be lawful, otherwiſe an Action of Debt will not lie. 


ations. 


19 If a Man by Deed acknowledges, that he hath ſo much Money of J. S.“'s due to him, in his Hands, 
though here is no Contract of Borrowing between them, yet J. S. may bave an Action of Debt againſt him. 
11 H. 6. 39. (4) As Marriage, Work, Soliciting a Cauſe, &c. wide Rol. Abr. 593. ſeveral ſuch In- 
flances ;—— but not for Money won at Play, though an Action on the Caſe will lie; but for this vide Title 


Gaming, and 5 Mod, 13. 


If a Sheriff levies a certain Sum of Money on a Levari facias, at the Suit 
_ wo of J. S. and returns the Writ (e) ſerved, J. S. may have an Action of Debt 
' againſt the Sheriff, without any actual Contract; for the Levying the Money 


Brownl. 5. 
And where to the Uſe of F. S. 1s a Contract in Law; that he ſhould pay it over. 


it will lie 

againſt the Executor of the Sheriff, vide Title Sheriff and Title Executors and Adminifirators. (e) Otherwiſe 
where he returns, that he hath taken Goods into bis Hands to fuch a Value, which remain pro defe&u emp- 
torum. Cro. Jac. 514. 2 Rol. Rep. 57. Godb. 276. And wide March 13. But if be returns, 
they were reſcued from him, he ſhall be charged z for he might have taken the Pefſe Comitatus, Ic. 2 Saund, 


343. Cro, Jac. 5 4. Godb. 276. | 


Rol 4 If V) a Statute prohibits the Doing a Thing under a certain Penalty, and 
598. Preſcribes no particular Method for the Recovery thereof, the Party intitled 
{f) As to the Penalty may recover the ſame by Action of Debt. | 


HK. WY Go | . | 
againſt practiſing Phyſick without Licence. 2 and 3 Ed. 6. c. 13. which gives the treble Value for not 


ſetting forth Tithes, vide Head of Tithes, Rol. Abr. 598, and which is now the common Practice. 


Rol. Abr. An Action of Debt lies by a Sheriff upon the Statute of 28 Eliz. cap. 4. 
598. for his Fees given by the Statute, for an Execution ſerved by him; though 
Latch 17, $1. the Statute does not ſay that he ſhall have his Fees, or any Action for them, 
Noy 75. but only ſays, that he ſhall not take, for (g) any Execution ſerved, any 


2 Conſideration or Recompence beſides that thereafter in the ſaid Act men- 


Debt for his tioned, c. 


Fees of exe | | | | | 
cuting an Elegit ; and held by Holt, that it lay; for it is all the Execution the Plaintiff in the original Action 


can have on this Judgment; and he may enter on the Land extended, if he can, without Force, Salk. 209. 
pl. 2. wide Cro. Car. 286. 
| The 


The Action of Debt is a proper Remedy which che lan gives fer fee ca lu. 
Recovery of Rents reſerved upon Leaſes: for (a) Years — bot this extended 


not to (5) Freehold Rents ; the Reaſon-whereof, and how 1 is nom res (a) Alls „ 
medied by 8 Aus c. 14 vide Title Rents. 2 re for 


— Aion of Debt forthe] Artean. Oro, Bliz 268, CEXEING, 
Tenant for Life of a Rent, and he died; the Rent being in arrear, his TE e 
NE We . 4 


* If a Leſtee for Yarra alias ever bis; whole Term by 8 te- * Page 16 
ſerving Rent, the Leſſee, by the-Name of Rent, maꝝ recover in an Action Carth. 161. | 
of Debt upon the (c) Contract; although it was objected, that the Leſſee _—_— 
_ no (4) Reverſion, it was to be conſidered as a Sum in (e) groſs, adjod | 

ore not recoverable until the Term was expired: (0) als Dex 
wou 


againſt a ſecond Alignee. Oarth. 162. per Curiati. (4) Huſband poſſeſſed of « Term in Right of bis Wite, 
makes a Leaſe for half the Term, and dies, his Executors ſhall have Debt for the Rent, and yet the Feme ſhall 
have the Reverſion. Dyer 227. (e) If a Termor furrenders to the Lefſor without L 
this is recoverable as a Rent, and is not as a Sum in groſs, Vent. 278. 2 Lev. 80. ged. 


If a Man lends Goods as a Security for Money, and the Bortowet Oo. Jae: 2435 
tender the Money, and recover the Goods in an Action of Trover, yet the 2 179. 
Pawnbroker may have an Action of Debt for his Money ; (f) becauſe, B 2 37. 
though the Security ceaſes, yet the Duty remains, inaſmuch as the Money = "++: ud 
leut is not r e whence. came. The _, Law — 
as to Land. ohio il ee wail £4729 : Usti, Benne 


Pl and 
* yet the Perſon hen hes Hate oe ec of Debt for his = 


the Duty continues. Velv. 179, Co. Lit. 209, _ as” 


The Conuzee of a Statute-Merchant, as alſo the Conuzee on the 23 H. 8. Bro. A 
c. 6. the Statute and Recognizance having the Seal of the Conuzors, as Moc f. fo, 
well as the Seal of the King, may bring an Action of Debt, \and-waive 10%. Cro, 
the Execution given by the Staryte;/ feu of a Statute-Staple z becauſe the El. 494. 
King's Seal only, without that of * . 1 to it. 


ae eee * 53 LA R 
F | 4 5 Mod, 13. "Go 303. TY 5 Mod. 125. a. bg, il 
Mara: ir by 210% ni vt £528 GY 07 x 
CY TOT THEO. LH . 1 * "OD 55 50 £75J 701 2 
& ble 107 
(B) At wee: Lana it haul ve ſaid. to have. l 


„ei $264} 7! 789 24 
Liga ; 
5 £12 5 a 3” #4 


1 a Man enters into 4 Bill ble for * Pachen & © ay” ae 
1 Sums of Money at ſeveral Dae an err Denn. will not lie till 292. 8. TOY 
the laſt Day is paſt. | 


$6518 . 18 46th 2 is TION? "bs 3}©o, 22. as 
128. b. 
Cro Jac. 87 Cro Car. 241. (g) If to pay 20d. in Manner followin wiz..10/ at one Day, and 10/. 
at another Day, Debt lies not ey after the aff Day, becauſe ohe ihtire Baty ; but if a Man binds himſelf to 
pay J. S. 1c 7. at one Day z and 10/. atknether+ Day ; after the firſt Day, Debt lies for 10 /. becauſe it'is 
in itſelf a ſeveral Duty. Owen 42.——5So if 4. makes a Bill to B. for the Payment of 20 J. wiz. 167. He. 
and thereby covenants and grants with B. that if he makes Default in ei of the ſaid Payments, that he 
will then pay inf ay Whole fhald'bs OY en eg Doſs Debt lies for the Whole. 
Leon. 208. adjudged. | | 


2 la 292. b. it 5 — D wit. there, it is . MALL ” be War in a 1 1 


© till * laſt be paſt, for that it is in the Nature of ſeveril yarns nam 
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Co Lit 1 "Jo 
Co, 22. 
- 8 7 L = but one AG os of Hebt for the Recovery of . 


1 Bü we Law is otherwiſe of a Covenant or Promiſe to pay Money, &fe. 0 dera Days, 39 as 
the Money is nt paid, etcording to the Covenant or romſe, ſo bſten is agar Nr 


"a Contract. Debt bes not till all the Days of [Phy metit are paſt 
thete is but (a) ode Contract, there can be but one e and 


AY n 


Promiſe, r 1 4 J &\ | ol T 


89} 1o d. "8 9vafl 051m 


Co Lit, 47. b. If a Man leaſes Lands for Yeurs, efrvieg * 20 l. at ſour (3) — 
O's d. 8. P. ters, Debt lies for bu Quarter before the others are paſt; for it is'reſerved 


* for che Lefſor's Maintenance inflieu of the Profics, and ſhall be conſidered 
Weekly, 28 ſeveral Contracts. Ho 


during the N 
Term, nise = Wheat, Rob. 


2 Ler. 80. Vent. 242, _ * 1 


TI \but or this wide Plowd 172, Alles. 65. Rayw. 222; 
aged 4x 


2 


e 1 gp - * F obe enen leb an Obligation-or'Contra 6s pay Money, Ge. on 

1 Page two ſeveral Contingencies, the Obligee may have an (e) Action of Debt on 
— the Happening of either of them; for the putting in, that be ſhall pay at 
. 3 the one or the other, mult, be taken to have been inſerted for the Benefit 
Obligation, of the, Obligeey 1 and ay rather, becauſe every Contr: is to be e 
that if s Ship "mg lt, ſtrong y againſt the Obligor. 2 | CON 


0 N 8 | 
Lorfs bo Goody or the'Obli cume fafe, he ſhould eee eee 


by the Statute ! Achougk the Obligor dies, vet an Aftion of. againſt his Executor on the Happening 
of the other Contingency ; for the Law ſupplies the Words, wv lich Soul. firſt bappen. Lev. 54 ow 
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being found that h@owed what is demanded, there ought, | to be no (d) far- _ 775 
ther Inquiry of the Value. | Leon. 41. 


If 7 536 


2 2 Yelv. 136. Bernard 102. (4) Bat in Debt «ghinft 22 ol. 4 72 ee 1 
: 2 ed valentium 401. Engliſh, the Defendant pleaded Plene ddini et 


ment given guod recuperat Debitum ; but ew? «Writ of Enor be det ween WA aud P, rin, Gro, 
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CITI Right of Teſtazor, is 


To 115, 141 E&W Nt j ln tu baba 
Rol. Abbes. A # 4 be b Exccurion op — a Judgment for B. n Kechintdd 
n r brings C. che Exesutor pf Bu and hab a 
* ian 3 e. 725 Bail by Recognizance:in Chancety; ac- 
tithe, g. 10. and- aſter upon this Audian Qdrrels 
Rin Slugs 1 d, aftetiardoa Sir Faciar iflites gi, 
dgment the Bail is 


ecognizance, and the Sheriff ſuffers him to oa, up pe; upon which * 


Aon , Debt 
"oy," Arc bc It 


5 opt" che Baer 


ke ai Ne Bi for wy 


Courſe, 


en U e a 
net, and that for the Eſcape being founded upon the fame Record, it ought to purſue it. 


255 Cro. Jac. 545, wh Hob. XY 2 Rol. R 3 _ 232. _ Carth. 49. 8. P. 
CN cat onmte ne > 
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C446 9 
Rol. Abr. 2 8 So if an e l. recovers in an Action of Debt upon a Contra; and 
Lane 80. S. P. afterwards brings Debt upon the Judgment, it muſt be in the — 


20 H. 6. 5. b. If an 7 bripgs Debt upon ap Obligaripn made to th Werte 
e gee BY Pay werbe U after the Death of the 48405 
Sr thi Tea tl Bat obi, for Ke bihgs kite Rain as 


,aAtt.in v 
R wht Is OY a on s hiſelf t to the the Teſtator to pay him 100 ＋ b fuck 
2 a Thing ſhall h z if it happens after the Death of the Teſtator, yet 
_ the rit © of Debs” 2 xecutor ball be in the Detinet only. 


IA Rent be Fräfſted td anbchef For (Years, the Executor of the Granter 
ſhall have Debt Us the Ame of this Rent incurred after the Death of 


the Te tor in t had it, as Executor. 

So if Leſſee E 20 Ves eaſes FO 2 2 rendring Rent, and dies, his 
Executor or Adminiſtrator ſhall have Debt for * Nene incurred after the 
ee . 


f ro. Aua M3 * 0 AW 404 * 4 : * 

and Nay 32. «Gudged. Crd . L & K my -$ig. 8. P. e 
(+). Bur in be See en Tra nd ee 169. e il u ay t Ded id Derinbs, and u Di- 
.Verſity talen between. Dhings and Chatte in for ds 0 Things in Aion the Welt muſt 


- always be in the Derart z e for the /Arrearref bn Acro Wt. 404 — ot till recovered ; but in 


this Caſe, the -Reverfionof'the Term beiog in the Execitot immediattly by the Death of the Teſtator, it is 


Aﬀers, Far the whole Vulue,, and che ſhewing be i Execard}, in Onty 16 intitle kim to fhe Term to which the | 


ent is incident, And where being Wen the: Daber au Den it is aided after Verdict, by 16 
& 17 Car. 2. c. 8. vid. Lev. 250. 
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ourt G Wine give Judgment 42 
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=. * Recognizance is in the Nature of the firſt Debt, chis being in a legal 


nvefred ickto a Debt by the Account, yet it is che 


4 . 


- 4 
th * + Bd. ds mags * „ 5 + # — * — ay „ —— > — — * — * R “ꝛ — aA — — 


—s .a 


But if an Executor takes an'Obligation for a Debt due to his Teffator 20 H. 6. 4: b 
by Contract, in Debt upon this Obligation the Writ ſhall be in the Heber l. 0, 
and Detinet. 4 | 5 h | F--* 1 
So if an Executor recovets in Treſpaſs for Goods taken out of hits P6ffeſ- 25H. 6: f. b. 
fion, in Debt for the Damages recovered, the Writ ſhall be in the Dibez Rel. = 
2. 8. © 


and Detinet, for he need not name himſelf Executor. 
; Lane 80; 


2 e \ 4. 8. C. cited. 

So if the Executor ſells the Goods of the Teſtator for a certain Sum; he Rol.Alt.662, 
ſhall have Debt for this in the Debet and Detiner. 1-5 ci, Dine bo.” 

If an Executor, having Lands by an Extent upon a Statute made to the ov. ac. ns. 
Teſtator, and naming himſelf Executor, by Deed: leaſes' them for three g. C. — 
Years, rendering Rent, &c. If ati Action of Debt Is after brought by Breil. 205. 
him for this Rent, it muſt be in the Dobel and Detinet, becaùſe it is fdunded Mod. 185. 
upon his own Contract. | 8. P. 

So an Executor, being Leſſee for Years of a Rectory in the Right of the Cro. Jac. 545. 
Teſtator, may have Debt upon 2 3 E. 6. c. 13. for not — out Cited to have 
Tithes in the Debet and Detinet, becauſe founded upon a Wrong in his been ad- 


own Time, and by the Statute it is given to the Party grieved. Judged. 
Alſo Debt againſt an utor - ſhall be in the Deine only; for he is 11 H. 4. 16. 
chargeable no farther than he has Aﬀers. „ 


e 


$1 1s + CAS Tak Z3La SKINS 603. 
But after (a) Judgment againſt an Executer, one may in a new Aion * Page. 23 
of Debt in the Debet and Detinet ſuggeſt a Devaſtavit by the Executor, and Sid. 397, 
(5) thereby charge him de 2 RIOT | | . vid. Tit. Exe- 


NT cutors, _ + 
without a Judgment, Cart, 2.—Ad thirefode t Hes not upon & Bond figgiting het a Dea 255 for i 
hard upon ſuch a Surmiſe to charge an Executor in his own Right, Vent, 321. adjudged, and id Curt 
they would not extend theſe Actions farther that they had been. 2 Ley. 209, adjudged, Lev. 147. and 
for this vid. Rol. Abt. 603, 5 Co. 32. Sand. 216. (5) Wbete the Defendifit has been "held to ſpecial 
Bail in ſuch Action. Vent, 355. Sid. 63. h yy INN | 


> 24 Dung. Non | 
So if the Executor obliges himſelf to pay a Debt due by Contract by the 11 H. 6. 8. 
Teſtator, in Debt upon this Obligation the Writ may be in the Deber and 17. >. 
Detinet, becauſe the Obligation made it his owh Debt. 1 
In an Action of Debt againſt an Executor for Rent, incurred in the Life 11 H. 6. 36. 


of the Teſtator, the Writ ſhall be in the (e) Detinet only. Rol. Abr. 


(e) If Debt be brought againſt an Adminiſttatot in the Dabet and Deriuet for Rent due before his Tide, where 
it ſhould only be in the Detiner, this is aided after Verdict, by 16 & 17 Car. 2. c. 8. vide Sid. 379i Potters 
Caſe, and Tit. Error“. | 


4 


2 _—_ — — 
* 


. Therefore if the Defendant would take. Advantage of it, be Thould dear ſpecieliy.—Iu ſoch Caſe 
Plaintiff may amend, on Payment of Colts, and that by a Judge's Order. 2 


But if an Action of Debt be brought againſt an Executor for the Ar- 
rearages of à Rent, reſerved upon a Leaſe for Years, and (d) incurred after Rol. Abr. 


the Death of the Teſtator, the Writ (e) ſhall be in the Debet and Detiner, -- 1 
V becauſe the Executor is charged of his own Poſſeſſion. 2 866. 


Vol. II. 5 6 H | If Brownl. 56. 

| "Ong, PW , a __. Cro. Jac. 411, 
546. Bulſt, 23. 2 Brownl. 206. Cro. Car. 235, All. 34. Mod. 185. 2. Brownl, 202. Palm. 
116. S. P. (4) Where Part incurred in the Time of the Teſtator, and Part after his Death, his Executor 
may be charged in the Detinet for the whole, All. 76 Styl. 118.. (e) He may be charged in the Detiner 
only, but then he ſhall anſwer only out of the Teſtator's Eitate. Roy/fon and Cordary. All. 42. adjudged, 
and ſaid that it was never doubted. Styl. 79. adjudged, vide Styl. 52. Lev. 127 1. /) For tho' they 
bave the Land as Executors, yet nothing ſhall be employed to the Execution of the Will bat ſach Profits only 
which are above that which is to make the Rent; and therefore ſo much of the Profits as is to make or anſwer 
the Rent they ſhall take to their own Uſe, and they ſhall be charged for it in the Debet and Detinet.\Poph. 120, 
per Popham.” 5 Co. 31. Cro. Eliz. 712. — And if the Land be not worth more than the Rent, it is 
good E lea to ſuch Action in the Deber and Detingt; for in ſuch Caſe he is to be charged in the Dezinet only, 


Vent. 
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| Debt. 
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Co. 36. a. If an Action of Debt is brought againſt Baron and Feme, upon an Obli- 
loyd and gation entred into by the Feme before Marriage, it ſhall be in the Debet and 
* pi 206 Detinet ;, for by the Marriage all the perſonal Goods and Power of diſpoſing 
Cad of the Real are by Law given the Huſband, which he has to his own Uſe, 


judged. and not as Executors, who have them only to the Uſe of another. 
Allen 73. S. P. | 


So if an Action is brought upon a Bond againſt the Heir of the Obligor, 


7 N it ſhall be in the Debet and Detinet, (a) becauſe he hath the Aſſets in his 


another Res- Own Right. 

ſon, becauſe | | A 
he is bound by ſpecial Words in the Obligation. Cro. Eliz. 212. & wide Cro. Eliz. 350. 2 Leon. 11. 
2 Brownl. 204, 205.—Put if in the Detinet only, it is good after Verdict, by 16 & 17 Car. 2. c. 8. 
Comber and Matton, Lev. 224. adjudged. Sid. 342, 375, 379 · 4 


— n 7 7 


* Page 24 * (G) Of the Extinguiſhment of the Debt, and 
pleading in Bar thereof. 


Vide Head of I F a Man accepts an (v) Obligation for a Debt due by ſimple Contract, 
Plea; and this extinguiſhes the Contract, but the Acceptance of an Obligation for 


Pleadings, a Debt due by another Obligation is (c) no Bar of the firſt Obligation. 
13 H. 4. 1. 

ol. Abr. 604, Bur. Rep. 9. J) This muſt be intended from the Debtor ; for if « Stranger gives Bond 
for ſuch Debt, it is otherwiſe. 2 Leon. 110. adjudged *. 80 if upon the making the Contract a Stranger 
gives Bond for it, or being preſent promiſes to give Bond for it, and after does fo, the Debt by Contract is 
extinguiſhed, the Obligation being made upon or purſuant to the Contract 2 Leon. 110. fer Cur' ; So 
if a Man accepts a Bond for a Legacy, he cannot after ſue for bis Legacy in the Spiritual Court, for by the 
Deed the Legacy is extinct, and it is become a mere Debt at Common Law. Yelv. 38. (e) For one Deed 
cannot determine the Duty upon another. Cro. Eliz. 304, 727. for this vide 2 Dan. 116.—80 if a Statute 
288 for it. Rol. Abr. 470,——Otherwife if a Judgment is given or obtained upon the Obligation. 

44, 45. | | 
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So a negotiable Note, or Bill of Exchange, has been held in B. R. an Extinguiſhment of a ſimple Con- 
tract Debt, the Defendant being liable to pay the Money to a third Ferſon. —Richard/on and Rickman 
M. 1775. 


Vide Hard. Ty Debt upon an Obligation the Defendant cannot plead N71 debet, but 


* muſt deny the Deed by pleading Non eſt Fadtum, for the Seal of the Party 


of Pleas and Continuing, it muſt be diſſolved eo Ligamine quo Ligatur. 


Pleadings. But if the Debt be due by ſimple Contract, then he may plead Nil debet, 
age? ** for it does not appear that there is any Debt continuing. * 
2 Iaſt. 651, | 
In 


Vent. 171. fer cur” ; and for this vid. Palm, 118. Sid. 266. Mod. 185. 8 Mod. 288, 356. 10 Mod. 12. 

12 Mod. 7.t — But where they are to be charged upon a Leaſe made to the Teſtator, and have not the 
Profits of the Leaſe to anſwer it, they ought to be charged in the Detinet only; as where Debt is brought 
againſt an Executor of a Leſſee for Rent incurred after Aſſignment of the Term. Poph. 120. Sid. 266. 
Lev. 127. 2 Vent. 20g. 3 Mod. 327 . So if brought againſt him after Waiver of the Term. Lev. 127. 
& wid: Allen 43. | 


A 


+ But where Part incurs in the Life of Teſtator, and Part after, the Flaintiff may bring two Actions, 
for the firſt Part in the Detinet only, the other in the Debet and Detinet, and need not charge him as Execu- 
tor, in the laſt Caſe, by which Means he may obtain a Judgment 4e bonis Propriis t Vet ſee the preced- 
ing Note. | But ſee ante 19. n. | | | 


8 e 2 — n * 
Debt. 


* 


A ak . & © «.Mb+* » a T4 a, A OC 


In Debt for Rent, if it be by Deed, the proper Plea is Non eft factum ; 
but if it be without Decd, the Defendant may plead Non dimifit, Nothing Hard. 332: 
in Arrear, or That he never (c) entred; alſo by the better Opinion of the 2 But if the 
Books, if the Rent be due by Indenture, the Defendant may plead Nil eaſe be by 


+ Indent 
debet ; for an Indenture does not acknowledge a Debt like an Obligation, Pebt lies, 
ſince the Debt accrued by ſubſequent Enjoyimeht, | tho? he never 
| ; entered. 

2 H. 8. 14. Rol. Abr. 605. 2 Ld. Raym. 1477. 2 Stra. 763 —And therefore in a Declaration in Debt 
for Rent againſt ſuch Leſſee, it need not be ſhewn that he entred, for the Contract is the Ground of the Ac- 
tion. 4 Leon. 18. Hetl. 54. Vent. 41.—— And the Occupation not material ; otherwiſe of a Leaſe at Will; 
Dyer 14. a. Hetl. 54. Vent. 41, 108. Salk. 209. pl. 1. $.P. for it muſt appear to the Court when he 
entred, and how long he occupied ; ſecus of a Leſſee for Years. Ld. Raym. 170. Where upon a Leaſe 
from Year to Year guamdiu Partibus placuerit, no Entry or Continuance of the Poſſeſſion was ſhewn as to the 
ſecond Year, and yet after Verdict it was intended he was in Poſſeſſion for all the Time for which the Rent is 
found due. 3 Salk. 136. pl. 3. Mod. 3. r & wide Plow, 423. Palm. 117. 2 Rol. Rep. 131. 
Keilw. 65. 2 Danv. Abr. 508. pl. 6. 10 Mod, 69, 70. 12 Mod, 7. Ld: Raym. 746. 2 Stra. 776. 


In Debt for the Arrears of an (d) Annuity granted for Life, Nil debet is Kew. 147. 
no good Plea, for the Action is meerly founded upon the Deed, for without (4) But in 
it no Action can be maintained, and tho* by the Death of the Grantee the 82 of 
Nature of the Action is changed, the Annuity being determined yet this , Rent, i 
proves not but that the Action is founded upon the Deed. | Arier is 1 

| PI 
becauſe the Plaintiff hath other Remedy to levy it, viz. by Diſtreſs ; otherwiſe upon as. INS. 


nuity, for there being no Remedy by Diſtreſs, the Grant muſt be avoided by Matter of as high a Nature, vis. 
by Acquittance, Hard. 333. | 


But in Debt for the Arrears of a Rent-Charge, by Will deviſed to the Hard. 322. 
Plaintiff *s Wife for Life, againſt the (e) Adminiſtrator of the Occupier of Mis Caſe. 
the Land, Nil detinet is a good Plea, for a Will is no Deed, nor wants any (*)Thatwhere | 
Delivery; adjudged, and ſaid the Action was not ſo much grounded upon te Teſtator | 


the Will itſelt as upon] the Statute, by which Men are enabled by Will to _ — 1 
diſpoſe of their Lands and Rents ifluing out thereof. 


t, his Rxecu- 
tor ſhall not 
plead Non detinet, 2 Mod. 266. 


In Debt upon 2 & 3 E. 6. c. 13. for not ſetting forth Tithes, (f) Not * Page 25 


guilty, or (g) Nil debet are good Iſſues. 2 Inſt. 651, 
Cro. Eli 
621. S. P. adjudged, (/) Where the Action is founded upon a Penal Statute, Not gu'lty is que. Plena. 


— 257. Goulſ. 39. Ney 56. 2 Inſt, 651, Moor 914. pl. 1293. (g) Hob. 218. S. P. ad- 
judged “. 


—— 


/ 


— 


* For by being guilty of a Breach of the Law, he is guilty of a Tort ; and if he is not guilty of the Tort, 
he does not owe-the Money; and conſequently the Plaintiff has not any Right to his Action. ; 


In Debt upon a Contract, the Defendant cannot plead the Contract Moor 
was for a leſs Sum, or otherways, than the Plaintiff has declared, and / Or plead 
traverſe the Contract in the Declaration laid, but may (B) wage his Law. Ni Abet +. 


| Keilw, 30. 
Cro, Elin. 880. Palm, 223. The Contract being but the Conveyance to the Action is not Wan. 


Co. Lit. 295. But for this vii Head of Pleas and Pleadings, and 11 Mod. 144. pl. i. 258. pl. 13. 2 Ld. 
Raym. 1056, 1057, 


+ The Plea of Nil debet, in ſuch Cafe, puts the whole Matter in Iſſue. 


| Deodany. 
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Deodand is that Inſtrument which occaſions the Death of a Man, 


öſt. 57, 58. ws 3 6 
304 : ny . and is forfeited to the King in order to be diſpoſed of in pious 
H. P. C. 34. Uſes by the King's Almoner ; this Forfeiture of whatever pro- 
Pult. 125. cures the Death of a Man without the Default of another was (a) 


yes w introduced to increaſe the Terror and Abhorrence of Murder, ſo that nothing 
poſſibly that occaſioned it ſhould ſeem to go unpuniſhed; alſo. that Weapon or In- 
taken from ſtrument, whereby, one Man kills another, is called a Deodand. : 


the Law of | 6 RE | 
Moſes, which requites that the Beaſt that murders ſhould be lain. 2 Exod, 28. 


Hawk. P. C. To underſtand what Things are forfeited as Deodands, we muſt obſerve 
66, 67- that it is laid down as a Rule, that Omnia qu movent ad Mortem ſunt Deo- 
danda, and therefore that wherever the Thing which is the Occaſion of a 
Man's Death is in Motion at the Time, not only that Part thereof which 
immediately wounds him, but all Things which move together with it, 
and help to make the Wound more dangerous, are forfeited alſo, 
mu of _ As where a Cart meeting a Waggon loaded upon the Road, and the 
the Manor of Cart endeavouting to paſs by the Waggon, was driven upon a high Bank 
Hain/tead's and overtutned, and threw the Perſon that was in the Cart juſt before the 
Caſe, by Pol- Wheels of the Waggon, and the Waggon run over the Man and killed 
lexfen and him, it was held that the Cart, Waggon, Loading, and all the Horſes were 


a hr Deodands, becauſe they all moved ad Mortem. 


3 Inſt. 58. But if a Man, riding on the Shafts of a Waggon, fall to the Ground 
S. P. C. 20. and break his Neck, the Horſes and Waggon only are forfeited, but not 
Hawk. P. C. the Loading, becauſe it no Way contributed to his Death. N 
So where a Thing not in Motion cauſes a Man's Death, that Part 
(6. © thereof only which is the immediate Cauſe is forfeited; as where one 
climbing upon the Wheel of a Cart while ir ſtands ſtill, falls from it and 
* Page 26 * dies of the Fall; the Wheel only is forfeited, but if he had been killed by 
a | Bruiſe from one of the Wheels being in Motion, the Loading alſo 
would have been forfeited, becauſe the Weight thereof made the Hurt the 
greater. | | 


Alſo if a Man riding on a Horſe over a River is drowned (5) through the 


Cro. Jac; 483. | of tb iP : 
2 80 Nep. Violence of the Stream, the Horſe is not forfeited, becauſe not that, but the 
23. Waters cauſed his Death. 

Popb. 136. 


(5% Secus if the Horſe had thrown him. Salk 220. 


(0) S. P. C. By the Opinion of our (c) antient Authors Things fixed to a Freehold, 


= KN as the, Wheel of a Mill, a Bell hanging in a Steeple, &c. may be Deo- 
2 Fx 84 dands; but by the (c) latter Reſolutions they cannot, ualeſs they were 
204. ſevered befote the Accident happened. 

I. ev. 136. 


Razm. 97. Keb. 723. 744. S. C. where a Man that was ringing a Bell, and the Rope caught him up and 


daſhed him againſt the Roof of the Belfry, whereby he died. 6 Mod. 187. 8. C. cited by Holt, and that it 


So of the Wheel of a Forge. 6 Mod. 187, See Salk. 220. Hawk. P. C. cap.26 ſect. 
1 5 | Alſo 


was no Deodand 


6. ©, 8, Kc. Stra. 61. 
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Deodand. 
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Alſo it was (d) formerly held, that this Forfeiture did not extend to (% S. P. C. 
caſual Deaths ariſing from the Indiſcretion of Children or Infants, within 2 4 
the Age of Diſcretion. for that ſuch Puniſhment of innocent Owners by . 6 
taking their Goods would anſwer no good End of Juſtice ; beſides the Pat, Yong 
Misfortune in this Caſe might ſeem 9 to the Indiſcretion of the Dalt. . y. 
Infant than any Default in the Thing 5 this Distinction has not been (9) 2 Kdbc; « 
allowed of (e) late; for the Law does hot ground the Forfeiture on any ky + c 
Default in the Things forfeited, ſince it extends it to Things without Life, 666. 
to which it is plain, that no Manner of Fault can be imputed. 4 

This Forfeiture takes Place at Land only, and doth not extend to the ; Inſt. 58. 
Seas that are continually liable to Storms and Tempeſts, and therefore a H. P. C. 33+ 
Ship in Salt Water, Whether in the open Sea, br within the y of a — _ * 1 
County, from which a Man falls and is drowned, is not forfeited. ans 

But a Ship, by a Fall from which a Man is drowned in the freſh Water, H. p. C. 33. 
ſhall be forfeited, but not the Merchandize therein, becauſe they no, way 1 58. 
contribute to his Death. _ „ 1 og _ 6 

In all theſe Caſes, if the Party wounded die not of his Wound within ag P. C. 21.3 
Year and a Day after he received it, there ſhall be nothing forfeited ; for H. P. C. 5 " 
the Law does not look on ſuch a Wound as the Clauſe of a Man's Death, Hawk. P. C. 
after which he lives ſo long; but if the Party die within that Time, the 57. 
Forfeiture ſhall have relation to the Wound given, and cannot be ſaved — * 8 ö 
by any Alienation or other Act wharſoever in the mean Time. Keilw. 68. | 

However nothing can be forfeited as a Deodand, nor ſeized as ſuch, till Co. N 
it be found by the Coronet's Inqueſt to have cauſed; a, Man's Death but &, . 5. 
after ſuch Inquiſition the Sheriff is anſwerable for the Value of it, and Dalt. e. 97 
may levy the ſame on the Town where it fell; and therefore the Inqueſt 4 P.C, 21. & 


ought to find the Value. Hack. F. c. 
67. 


Y. 901 1:15 miei ungute? dan 120. 7 
As this Forfeiture ſeemeth to have been originally founded rather in the pon. Cr. Law 
Superſtition of an Age of extreme Ignorance, than in the Principles of 266. 
ſound Reaſon and true Policy; it hath not of late Years met with great 
Countenance in Weftmin/ter-Hall, * | nn 


* Upon Inguiſitions, the Jury find the Value as ſmall as poſſible. —And in ſome Caſes only the Value 
of the * Thing moving to, or cauſing the Death, as for Example, of the Wheel of a loaded 
Waggon, Oc. \ | 
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Deſcent. 


(A) Df Linen Dettent, and teren of the Excluſion of the 
aſcending Line. 27. 

(B) Or Collateral Deſcent. 29. 

(c) Df the Halt Blob, and rhe Poſſeſſio Frutti 8 

(D) Ot Defrents according to Cuſtom. 2. 

hs 48 a A aj de fald to take by Purchaſe, any 

(#) Tr a Atent, fr un Operation to thke bs p an 8 36. 

(G) In what Tiles the Entry of the, © may be 
4awful notwithſtanding a Defcent. 38. 

* (1) nholeEntrpispreforven — — 41. 

(1) Pow the Entry max de preferved by continual Claim: 


nd herein, 42. 


1. Of the Nature of continual Claim, and the Effede of it. 42. 
2. ge: 3 neceſſary to a continual Claim to make it ef- 
ua 


| 43+ 
3. The Time ir in which it is to be made, 44. 


(A) Of Lineal Deſcent, and herein of the Ex- 
cluſion of the aſcending Line. 


Niently the Lords gave Lands to ſuch Perſons as had behaved 
themſelves well in the Wars, for their Lives only, and ſome- 
times they alſo married their Daughters to them, and then they 
limited the Lands to go not only to the Tenant himſelf, but alſo 

to the Iſſue of that Marriage; and this firſt brought in the Notion of Suc- 

ceſſion among the Northern Nations where the Feudal Tenures prevailed. 
Gilb. Treat. of The Lands therefore in the Elder Times went to the immediate De- 
.. ſcendants of ſuch Marriage, and originally to none elſe; and in the 
(a) Vide Tide firſt Place it went to the (a) Males as the moſt worthy of Blood, and 
caarccueri. moſt capable of doing the Service annexed to ſuch Donations; and the 
(5) Vide Titles Feud was united in the (5) Male, becauſe he was obliged to do the Duty 
Gavel-Kind in the Wars, and for every Knight's Fee was to go out forty Days with 
and Bereugh his Lord, ſo that the Feud did not divide among the Males, becauſe 
Englfo. the Duty could not be commodiouſly divided; beſides the Males were 
to keep up the Name and Grandeur of the Family; and therefore 
the Inheritance was not ſhared nor broken. From hence it came to 
paſs, that N the Males the Eldeſt was preferred as the moſt * 
ince 


* neck was ſont able 10 go tothe War and todo the (h Du ef th * Page a8 
Tenure. | nee 8g 2 13 4 __ 
coceaty aan wid Cres for the Lord always approved the brd Mar- 
riage of his Feuditary, ud of his Heir apparent; and if the >. K. bis Heir within A 


the Lord 
had the total Marriage Wer. dn de Ln SOD, to ſuch - — 
bence the Deſcent always ſettled in the eldeſt Fe Dangers of the 
in order rpg noo bo Keg 


the ſecond or third Brother, dir ue 
When a Feud eſcheated to the Lords for 8 ot 77 7 an 11.b. 
Lords uſed to reſtore it to che old Family, ir our" again 
ther Family ur Feudum antigaum, and t ceat 91155 or | 
new Feud, as if ic had been Frudu m W 1955 ea 2 285 9 
* Fo * 


or Succeſſion of the Father was totally excluded, 1 
happen where the aſcending Line could be vu dig au ights ; 


for the Father took before the Son under the 1 ditgry in 2 0 
ang 


oO 
** 


Feudal Donation ; and all above ſach Donation were excluded, Wars 
ſuch Donations the Father could not claim as Heir xo his Son; 

Order of Deſcent which excluded the Father was .t he racer continu Ka 
becauſe the Father was Gutrdhan e 903 in-thoſ; — 
they would not truſt the Father with 129 Frogs the ah of 1 7 . wh 6" 
Iſſue, and fo the Father was tot: 


But though the Father cannot When 15 ** MT 7105 for Life þ Co. La. 3 


made to the Son, the Remainder to his next 5 
take the Remainder by (5) Purchaſe under che Wards of Deſignation. + 1 


Sons, and and the Eldeft dies, leaving a Son, and « Remainder is limited to the next of Blood to'the Father, 20 
Ww en eee, ee 8 41 


TA 2 


Lie, bed. 3 3. 
Brothers and Siſters of the cbr Blood: 120 rk 44 Lit. 11.b 
the Father may be Heir ro the Uycle, 5 rhe Gude IP in, 
cording to the Rule guod ſtifins farit Stirpem, e of a 1. 


Lesſe for Life, made of the Lande by the Son, neee ma the ten <3 aQually 
ſeiſed ; other wiſe of S Leaſerfor rey for the Puſſeſion of the 2 he een of 
the Uncle. Co. Lit. 11. Nad ner ao © the Lands 

t 2 ſuch W 5 


the Desth of the. Son, and fie 7 9 1 
11. 2 An Ad 


becauſe it was never — oo 


vo ſon be granted tothe Son 27 —— deſcend to his 
Yncle, 2 2 re = 3 e ou 7 dee pre- 
leatat ion 7 41. The 
Evidence of Seiſin, Bae . bans vin e d e She from the Gade, 


c 


But hw. we — hh Notice, That if = foch Deſcent "pO Uncle the Co. Lit. 11. b. 
Father has Itfue a Son or a Daughter, that Iſſue ſhall enter upon the Uncle, 
for the Land deſcended originally upon the Uncle, beeauſe he was then the 
next Heir; therefore if an Heir nearer than him ſprings up, by the ſame 
Rule that he ſucceeded to the Land at firſt, that Heir muſt now take Place 
and exclude him; and by the ſame Rule, if a Man hath Iſſue a Son and a 
Daughter, and the Son purchaſes Lands in Fee, and dies without Iſſue, the 
Daughter ſhall inherit; but if the Father hath afterwards Iſſue a Son, this 
Son ſhall enter into the Land as Heir to the Brother; and if he hath Iſſue 
a Daughter and no Son, ſhe ſhall be Coparcener with her Siſter. ö 


I , 
oy 3 
0 4 9 
* w# ff 
* 
6 a - . 
wa 4. a1 tha * — * — ———_ 


r * (B) Of collateral Deſcent. 

P i 4 ; , 4 4 
Plow. 44 % Tr a Man purchaſed the Frudum Netum ut Feidum Antiquum, and died 
2 _ | | without Iſſue, it went firſt to the Father's Side, becauſe the Lords in ſuch 


eudal Donations were preſumed to reſpect the Father's Side, who had been 
the antient Tenants of the Manor; for where it was given at Feudum An- 
_ tiquum, it muſt be preſumed to be meant, as if it had been an antient Feud 
| of that Manor, and therefore it went to the Father's Side in infini/um, before 
it could go to any of the Female Blood; if the Father's Male Line failed, ic 
went to the Female Blood of the Father; for the Lords were preſumed ra- 
'ther to reſpect the Female Blood of their former Tenants, than the Blood of 
the Mother who was newly introduced into the Family of their Feuditary 
becauſe the Feud was given as an antient one, and by Conſequence the Blood | 
of che precedenc Tenant was preferred to any other; but the Blood of his 
Mother's Side was preferred to the Blood of his Grandmother ; becauſe, 
being both Female Bloods, and both coming under the Conſideration of 
{a) Co. Lit. antient Tenants, the (a) nearer Tenant's Blood was preferred to the more 
10b. remote; but if the Father's Side wholly failed, then the Blood of the Mother 
_ 3 was admitted, to wit, firſt the Male Line, and then the Female of ſuch 
* 1 „ Blood, ſince the Lord muſt be preſumed to introduce the Blood of the Mo- 
linea * ther, when he had given an indefinite Right of Repreſentation. 
verſali, KH 1 OY | 
. propinguum, propinguus re motum, remotus remot iorem. 


Co. Lit. 12. 


Lit. Seck. 4. Agreeable to this Scheme of Deſcent upon the Purchaſe of the Feudum 
Lan Novum ut Feudum Antiquum, if a Son purchaſes Lands in Fec- ſimple, and 
36. die without Iſſue, they of the Blood of his Father's Side ſhall inherit as 
| . , Heirs to him before any of the Blood of his Mother's Side, for the old 
Rules, formerly ſettled for the direfting of the Deſcents of ſuch Feuds as 
were purchaſed, ſtill prevail; and all new Purchaſes made now of Lands in 
Fee (hall be conſidered as the Purchaſes formerly made of the Feudum No- 

vuðm ut Antiquum. DO | | 
I the Son purchaſes Land, and dies without Iſſue, and it deſcends to 
any Heir of the Part of the Father, and then the Line of the Father (after 
Entry and Poſſeſſion) fail, it ſhall never reſort to the Line of the Mother, 
though in the firſt Inſtance, or firſt Deſcent from the Son, it might have 
deſcended to the Heir of the Part of the Mother; for now by this Deſcent 
and Seiſin, it is lodged in the Father's Line, to whom the Heir of the Part 
of the Mother can never derive a Title as Heir, becauſe he can never ſhew 
that he was Heir to him that was laſt actually ſeiſed; which being a Rule 
to be ſtrictly obſerved, he muſt intitle himſelf by it, otherwiſe be excluded. 


(Cc) Df 


"= 7 


— — 
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© * (0) of the va, rum, and the renne * risk! 2 


Fratris. 


TONE (bail be Heir of Land in delete dan 144. 

, Ap | of Death as Heir, unleſs he be of the (6) end In a loag 

ather and the Mother. N 8 bh 

feudal! Donations were worn out, »hd then au ipod comps * where 
ſuch Donations were originally ſettled, and therefore they changed the tation, and cumputed from the 
laſt Poſſeſſor, 3 e Heir that claimed was of the Bod of the ae Purkbaſer, "and then the Rule was 
taken quod Sifie faci a ; for ſince the feudal Donation. was loſt; they could ndt regularly compute the 
Deſcendants from the firſt feudal Marriage; and therefore they computed from the laſt Fenditary ; and fince 
both Bloods of the firſt Marriage were neceſſary to any Perſon that would, claim under the firſt Donation, they 
required that a Man ſhould be of the whole Blood of the laſt Feuditary, that would claim as Heir to him ; for 
if any Perſon was of the whole Blood of ſuch Feaditary, then he muſt of Neceflity be of both Bloods of that 
remote feudal Marriage, where the Feud was originally placed 3 9 Wome to be ex- 
cluded ; wide Difribution, under Title Execators and W * 00 04 he 


Therefore if an elder Brother purchaſes Lands in Fee, oy dies michout Co. Lit. 146 
Iſſue, his Siſter of the Whole, not his younger Brother of the Half- blood, 
ſhall be his Heir. 

So if a Man ſeiſed in (5) Fee hath Iffue 3 by.one , 1 
Venter, and a Son by a ſecond Venter, and dies, and the eldeſt Son{c) en- 3) But 
ters and dies, his Siſter ſhall. inherit according to the Rule i Poſſe ra- ule does not 
tris de Feodo Simplici facit ſororem eſſe beredem. . A 
f in 


Tail, for as to them a Man mult claim as Heir a ph Oos. Lt. rg. s of 2 Remainder 
after an Eſtate for Life that never fell in Poſl for a Man muſt claim by virtve of the Contract, as Heir 
to him to whom the Remainder was limited. | 3 Co. 41. 6. 80 of a Reverſion, whether any Rent were ro- 


ſerved, or not. 1. b. 2. b. (e et ra be eee 
Rt K. ue de L * a, n q 


0 
* 


If a Father makes a Leaſe * Years, and the N 8 and * the Co. Lit. 1 5 K. 
eldeſt Son dies during the Term, before Entry, or. Receipt of Rent, the 243-* 
rounger Son of the Half-Blood ſhall not inherit, but the Siſter z becauſe the _ 3 
oſſeſſion of the Leſſee for Years, who was formerly conſidered only as a (% 80 ifa 
Bailiff to the Leſſor, is the (4) Poſſeſſion of the eldeſt Son, Suoardian by 


Knights Ser- 
vice, or Socage, enten, for the Poſſeſion of the Guardian is the Poſleſfion of the Infant. Co. Lit. 15. 4. 


But if a Man makes a Leaſe for Life, and auen leaving a' Son and a Co. Lit. 15. 
Daughter by one Venter, and a Son by a ſecond Wife, and the eldeſt Son Oro Car. 411. 


Rol. Abr. 
dies before the Leaſe for Life is determined, the Son ſhall  inheri 
becauſe the eldeſt was never ſeiſed. Youngeſt 4 — 9251 wy 


So if a Father makes a Leaſe for Life, and after recovers againſt his 
Leſſee by Default, and dies, and the eldeſt Son enters, againſt whom the "IM « | 
Leſice recovers by a Quod ei deforceat, and then the eldeſt Son dies, the | 
Brother of the Half-blood, and not the Siſter, ſhall have the Reverſion; for 
when the Tenant for Life has recovered his Eſtate, he hath intirely defeated 
all Poſſeſſion in his Leſſor, which he acquired by the Judgment on Default, 
and all Poſſeſſion in the eldeſt Son likewiſe by virtue of that Judgment, and 
is intirely in of his old Eſtate; ſo that there is no actual Seiſin left in che 
elder Brother whereon to found a Poſſeſſio fratri. 

There is Poſſeſſio fratris of an Advowſon or (e) Rent, after 3 Receipt Co. Lit. 14. b. 
of the Rent, or Preſentation of the Clerk; ſo of (/) a Uſe, becauſe Equity _ —_— 
follows che Rule of the Common Law, as likewiſe of a Copyhold, where the (gent, as « 
eldeſt Son receives the Profits, and dies, though before Admittance. SGeigrory. c. 


3 Co. 41. b. 
42. 4.—0f Offices, Courts, Liberties, Franchiſes, and Commons of Jaheritance. Co. Lie. 15 b. 3 Co. 42. 


a. (e) Co. Lit. 15. b. S. P. 3 Co. 42. a. 8. P. /) Dyer 10. pl. 40. 274. pl. 43. A. 502. pl. 3, 
Vor ll. K Bur 
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page 32. * Bur tho the eldeſt Son enters, and gets an »Qtual Poſſeſſion of the Land 
Co-lt.15-4..yer if the Father's Relict be endowed: of the chird Bart, and the eldeſt Son 

| dies, the Brother of the Half-blood, and not the Siſter, ſhall have the Re- 
verſion of the third Part, becauſe the aQtual Seifin which the Brother obtained, 


was defeated as to the third Parr, bl the Widow's Entry into it, who js 
Koop in Lay to de in, in Cont! nee of her Huſband's Eta Eſtate, wirhour 


| is 4 if the eldeſt Son had made a Leaſe for Life, and the Leſſee Had en- 


red the Wife of the Father, who afterwards died, the Daughter ſhall have 
Reverſion, and not the Half-brother z for the Widow's Acceptance of 
wer from the Tenant for Life, and the Exiſtence of his Eſtate in the 
Land after her: Deceaſe, ſhew that the Tenant for I. fe had an Intereſt in the 
Lo 15 UN fag TAR always eh an actual Seiſin in the Leſſor; 
1885 pas poke that B which is neceſſary on the Paſſing of 
a ie ab, refare, notwithſtanding the Dower, this actual Seiſin in the 
Brother ſhall — A framis.” 
Co. Lit. 5 Lands are given to 4 Man and his Wife in Special Tail, the Remainder 
Rol. Abr. to the Heirs of the Huſband, and they have Iſſue a. Soo, and the Wife dies, 
66. che 3 again wer hath ue a Son, and dies, the eldeſt Son 
ies withour-Iffoe z the ſecond Brother of the Half. blood hall 
1 the be 3 the 11 Brother „ not ſeiſed of a Fee- 
fimple, as th in is, but only of t ial Tail, and fo no Gr | 
| fot a Þ Poſſe fo far of the Fee expeCtant e Tail. me 
Co. Lit. 15, If a fed of ſeveral Parcels of Land in one County, and after 
dais Death his eldeſt Son enters into one Parcel generally, and, before any 
: actual Entry into the Reſt, dies, this General ' into Part, ſhall veſt in 
bim an actual Seiſin inthe Whole, ſufficient to eſtablia Poſſeſſo fratris upon; 
for ſince the Freehold: in. Law. is caſt upon him by the Death of his Father, 
and ſince the Poſſeſſon is in no Body, and ſo no particular Eſtate to be de- 
feated, a General Entry into Parcel, in the Name of all, may well ſerve to 
reduce. the Whole into an actual Poſſeſſion ; v but if his Entry i into Parcel. be 
ſpecial, it ſhall only redace that Parcel into Poſſeſſion; for it is reaſonable 
to bound the Operation of bis Act by the Incenciqa which. he appears to 
F have had in doin —5 ic of Poſſeſs f * 

r The Advantages of this Rule atris do not only extend to the 

sg Siſter, but to ber Idue, who ſhall be 2 to the Half. A becauſe 
they repreſent the Anceſtor, and therefore ſhall ſucceed to thoſe Advanta- 
„ dee w which their Anceſtor would have en joyed if ſhe had lived. 

o. Lit. 18 . There can be no Paſſeſſig b Peer of Dignities, as Duke, Marquis, and the 
dy ar oaks other. Honours annexed: to We Pee age ur the Brother of 0 Half- blood 
Oro. Car. 601. ſhall (a) 14 them; 851 this D | ny — to be faunded on a ſtrict 
(a) The Lord Regard to the publick Good Shah i is the better conſulted when ſuch Per- 
Ba wed ſons are promoted to thoſe Dignities as are capable of diſcharging the great 
Writ, ws Duties annexed to them, 
amy to him and the Heirs Male of his Bady, and had Iffue two Sons by ſeveral Venters, the eldeſt of 


whom had Iſſue xa Daughter, the Barony ſhall' go to the Daughter Jure repreſentationis, but the Earldom to 
the ſecond Son, accordity | to its original Limitation, Cro. Car. 601. 


Co. L. 1 5-2. Alſo the Policy of the Kingdom hath eſtabliſhed Laws and Rules for the 


Government of the Poſſeſſions and Deſcent of the Crown, different from 
thoſe which guide and direct the Deſcents of private Property; therefore 
if the King hath Iſſue a Son and a Daughter by one Venter, and a Son by 
another Venter, and purchaſes Lands, and dies, and the eldeſt Son enters 
and dies without Iſſue, the Daughter ſhall-not inherit thoſe Lands, nor any 
other Fee-fimple Lands of the Crown, but the younger Brother ſhall have 
them together wich the Crown. 


Oar 


63 2 Y” 144 „ 


ts \arroiding to Cuſtom, l 


Law, and therefore cannot be altered without an AGE Parliame 
of Gavelkind in Kent, by which the Deſcent is firſt to Fi ahe Mae Children, » 2 1 
then to the Females, then to collateral A but in this, according to — — 
the Civil Law, Regard is to be had to the Siirpes, and therefore. if the eb 6: 

deft Sou had Cc, ſhe ſhould * . with 
rhe younger Sons. | * f 


x | 9nd] If 


| Bux if « Remainder of Lands f che Nutre of Garedind be find 8 f 
the right Heirs of J. 8:- the Heir at Common Law hill take 292 not Co. Lit 16; 
the Heirs in Gavelkind; for this Remainder being (a) newly crea Earinor Has 6 6. 
be reckoned () within the Cuſtom. (a) 


2 
broken the Heir n Ooh tog Law, ſhall ences, 8 and altos 


ether collateral to the b. 608. Co. Lit. 11, ine all other 
ey Oe LOU In 


deroga | wore 0 Ng TP 
ud boa the Cle Law, the geht Saen of the Feats Kingdom oug r Rl 
Abe. $68.* - 
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fach Entry, Lr. if the He avelkind al 
: FM Lands Kin 8815 ap ng notwit eben. =p 'R.8. 127 „e tee 
certain Lands, for in chat Statute t ET ERS Beule * — 
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11 a Rent be granted out of Gavelkind "me iti is of * Na ature. thereof 
and ſhall (e) end to all equallyʒ eee of the 1 Lev. 7. 
Land, and iffues thereour, | | i 


A 222 1 8 _— 
ed, 8 Mod. 2e8. 10 Mod, 417. 1 Mod. 1 2 14. 8 Salk. „ 6 
a Will. Rep. 6 e ; Will 8.5 vid: Noy 15. = Ste a. 2 
14 H. 8. 9. 26 Hl. 8.4. Noy 15. 8 2 Rol. Abr. 580. 


The Genetat Cuſtom of Gaviiſtin ta nds erte c 28 4 Sons ol 1 \ bug Co. Li, 1, 149, 


: ren bag if one Bacher bes e 
herit,* is W299. 
e auen of Birbugh ights, te (hn al pore 
inherit, | | 1 2 60 Backed - 


4 | a — 1 
Tide Borough Engli Where th wi tif dies { 

Son Jaw, oe | 2. 12) her the was cites 25 pu a ife, _ the din ed, th hb youngel 
died, whether within the Cuſtom, 2 Leon. 208. dubitatur. 


If Borough Engliſh Lands be let to a Man and his Heirs, during the Life Co. Lit. 110, 

of J S. 2 2 neigh dies, the youngeſt Son ſhall enjoy it. r . 1 
the Cuſtom be, that the youngeſt Son ſhall inherit, the oun eſt (e 
Brother ſhall n6r inherk by Forer op cbt Cuſtom, n RY 
Rol. Abr. 623. 4 Lend. 402. Oro: fac? 10. Cid Cub. 411; (J 1 hi Coftom of a Copyhata poi 
the eldeſt Daughter ſhall have the Land, the _ Daughter ſhall not have it by the Cuſtom, Godb. 166, 
Rol! Abr. 623. 4 Lev. 248—But by ſame — armaarnyo / «orgy but conſactude dci 
obſervanda. | Co. Lit, 110, b,——Special nyo ag 2 yon ber ore deſcend to the younger Son, buy 
that it 5b. deſcend to the young 


Lande In Tal to the Rider is good. Mareb — 
ea deer and i bebe? then tothe 9K" Gor Co, Lit, 145, 3 


if 


—— 
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Rol. Abe. If a Cuſtom be, that if a Man dies without Heir Male, that his eldeſt 
623. 3 --*90 Daughter ſhall have the Land; and if he hath no Daughter, that the eldeſt 
as Pinct. Siſter ſhall have the Land; and if he hath not a Sifter,Frhe eldeſt Couſin ; 


bdut it he hath an Heir Male, that he ſhall have it before any of them; and 


the Tenant of the Land hath ſeveral Daughters, bur no Heir Male, and che 


1 . eldeſt Daughter dies in the Life of the Tenant of the Land, having Iſſue a 
+, - » Daughter; this Grandchild is within the Cuſtom,” and ſhall have the Land 


Kol. Abr, 


dy Deſcent upon the Death of the Grandfatbert. 
But if the Cuſtom de, that the youngeſt Son ſhall inherit, and a, Man 


624. reſolved has Iſſue two Sons, and the eldeſt has Iſſue two Sons, and dies, and the 


per Cur. 


11. * Linds deſcend to the youngeſt Son, who dies without Iſſue, the eldeſt Son 


of the eldeſt Brother ſhall have the Land, becauſe the Cuſtom holds not in 


(e) If Co- the (a) tranſverſal Line, but only in the lineal Deſcent, * | 


pyholder of | 
the Nature of 


Engliſh, ſurrenders to the Uſe of himſelf and his Wife, und his Heirs, and dies leav- 


iog Iſſue three Sons, and the yoangeſt dies in the Life-time of the Wife ; the eldeſt Brother ſhall inherit, as 
Heir to the younger Brother ; for the Caſtog cannot extend to the Collateral Deſcent. Rol. Abr. 624. Cro. 
(2.3: 2 fa KY. - 


Car. 411. Jon. 360. S. C. by two Judges againſt two, . 


between leaving no Son, but two or more Daughters, that the eldeſt Daughter ſhall 
Newton and have his Land for her Life only, and after her Death it (hall deſcend to the 
Shaftee, ad- next Heir Male that can derive by Males; and for want of ſuch, that it ſhall 
— * eſcheat to the Lord; and there is another Cuſtom, that if the Tenant dies, 
1 was and leaves a Wife, that ſhe ſhall have it for her Life; and a Copy holder 
good, ac- Of the Manor dies, leaving a Wife and two Daughters, and.no Son, and his 
cording to Wife enters, and the eldeſt Daughter dies, and after the Wife dies, the ſe- 
O0. Lit. 149.5. cond Daughter ſhall have the Lands for Life, within the Cuſtom, for though 
3 ſhe was not the eldeſt at the Death af her Father, yet the was ſo at 
S.C. Death of her Mother, whoſe Eſtate was a Continuance of the Father's 
28 Eſtate, as in Caſe of Free Bench. ä 

S. C. ad- Wor F ? 


4 


If there be a Cuſtom within the Manor of 7. that if the F athef dies, 


judged, and that the Cuſtom was good ; theugh ſaid in the Report thereof, that it ſeemed to be admitted by 
all, that ſuch Caitom, as to Fee-fimple Lands would be void ; it being wholly againſt the Nature of a Fee 


to eſcheat as long as there are Heirs; and 268, another Caſe was ſaid to have been adjudged accordingly, up- 


on Debate in B. R. in 20 Car. 2. between Sam?/on and Qzinſey; bot wide that Cale. Lev. 293, adjudged 
without Argument, becauſe the Court ſaid, the Point had before been adjudged in the Caſe of Newton and 


$haftoe. 
Salk. 243. If A. hath Iſſue five Sons, and the youngeſt dies in the Life-time of the 
| between Cie Father, leaving Iſſue a Daughter; after which the Father purchaſes Copy- 


ments and Seu» hold Lands of the Nature of Borough Engliſh; thoſe Lands ſhall, at the 


damore, ad- 


Death of the Father, go to the Daughter of the youngeſt Son jure repræ- 


5 mY i2o, ſentationis, and not to rhe fourth Son, although he was the youngeſt Son at 
5 ad- the Time of the Purchaſe, and Death of the Father. | 


Lit, ſ. 4. 


Co. Lit. 13. * 


Wil. Rep. 63, 64. 2 Ld. Raym. 1024. See 3 Will. Rep. 62, 63, 2 Ld. Raym. 1028, 


(E) TUhere a Perſon ſhall be ſatd to take by 


Purchaſe, and not by Deſcent. 


1 is an eſtabliſned Rule in Deſcents, that none can inherit as Heirs, but 
thoſe who are of the Blood of the Purchaſer; and therefore if Lands de- 
ſcend to the Son of the Part of the Father, and he enters, and after dies 
without Iſſue, the Lands ſhall deſcend to the Heirs on the Part of the Fa- 


ther, 


. 


T7 
» #7 * 
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ther, and not de the Fleirs on the Pürt of the Mother; and if tere be ho 
Heis on the” Putt of the Futher, ther" they ſrall' go to the Lord by Ef. 
cheat! „ r a Bold Ostia f 250 | | US 1-7 

In the fame Marmer, a Man marries an Lu) Inherittix of Lands in Fee; Lit. f. 4. 
wko has Hive 4 80n, atid dies, attd the Son enters into che Tenément as Son (4) But if a 
and "Meir 40. hie Meret, and fret dies withbut Iſſue; the Fleits on the Man gives 


Lands to en- 


Pare of the Mather are to jnberft; an for want af ſuch Heir the Lands other and his 


ſball eſchreut. E | Heirs of the 
eber, Fe 9445 eie; ing 3G 1 5 Part of the 
Macher, yet the Heirrofthe Father's Pert ſhall inherit ; for no Man can | inflitute = he Kind of Inheritance, 


not allowed W Co. Lic. 14 But. vide Lit. C 384. that Lands, may be given to a Man and his 
Heirs, on the Part of the Father ; in which Caſe, none of the Heirs of the Pam of the Mother ſhall ever in- 
herit ; but in ſach Caſe, the Inheritance, as long as it continues, deſcends according to the Rules of Law, 


o 4 


though & be detrrumunble for int of Heirs oy he bart of the Father. 
; | . v7 4 , ; 7 n yy * 


So if a Gtandfather had purchaſed Lands in Fee, and the Lands had“ Page 34 
deſcended from him to the Father, and from him to the Son; if the Son Plow. 446, 
had entred, and died without Iſſue, his Father's Brothers or Siſters, or their 447: 
ſcendants; or for want of them, his Grandfather's Brothers or Siſters, or 

cir Deſcendants ;; or for want of them, his Great-Grandfather's Brothers 
Siſters, or. their Deſcendapts z or for want of them, his Great-Grandmo- 
ther*s Brothers or 7 or their Decendants, might have inherited 3 but 
none of the Line of;the Mother or Grandmother, viz, the Grandfather's 
Wife, ſhould have inherited, becauſe not of the Blood, either by Father 
or Mother, of the firſt Purchaſer, viz; the Grandfather, | 

A Man ſeiſed of Lands as Heir of the Part of his Mother, makes a C f; ; 
Feoffment in Fee, and takes back an Eſtate to him and his (5) Heirs, this G Where * 
is a (c) new Purchaſe of the Lands, and conſequently, if the Purchaſer dies the Ancettor © 
without Iſſue, the Heirs of the Part of the Father, and not the Heirs of takes but a 
the Part of the Mother, ſhall ſucceed him in it; for he is the original Pur- 8 4 
chaſer of that Eftatey which he takes back to him and his Heirs; and chere- e ne, 
fore it ſhall deſcend us a new Purchaſ ee. | tions after 
way of ''urchaſe, and not by Deſcent ; wide Head of Remainders, and Co. Lit. 22. Styl. 148. 8 93. 
* — 5g. — 1 228 8 75+ 4 gob. 5 E ge 207. 

0. . . C u COgn! C . . » 

Fine 3 grant 4 e Lands t6 him and his Wifchn Tall, Bees 81 nabe Heirs A coma 
it a new Purchaſe, and the Heirs of the Part of the Father ſhall inherit, Carth. 140. adjudged, 


' 


ment in Fee to the Uſe of him aud his Heirs, the Uſe ſhall goto the Heirs 

of the Part of the Mother; for the Uſe being a Creature of Equity, mult be 

governed by the Rules of Equity, which conſiders in this Caſe, that the Uſe 

ſprings and ariſes out of an Inheritance which belongs to the Heirs of the 

Mother, and will therefore aſſign it to them, as a Truſt which arifes our 

of their Property: OY ; 3 816 | . Io 

A Man is ſeiſed of Land on the Part of his Mother, and makes a Feoff- ALES 
ment in (d) Fee, reſerving Rent to him and his Heirs; this Rent, ſince the (4) But r 
Statute Quia Emptores terrarum, c. if it has a Diſtreſs annexed to it, muſt had made a 
be. conſidered as a Rent-charpe ; and if it wants a Diftreſs, as a Rent-ſeck ; Gitt in ien, 
and ſo either Way it is the Gfant of the Feoffee, and conſequently a (e) new ere gde 


But if a Man ſeiſed as Heit of the Part of his Mother, makes a Fcoff. Co. Lit, 13. 


ny | ey ” for Life of 
Purchaſe ; ant thetefore it thall go to the Heir of the Part of the Father, Ph "Hu, al 
and not to the Heir of the Part of the Mother. Sg kg YT his, reſerving a 
Rent, the 


Heir on the Mother's Side ſhould have had this Rent, becauſe the Reverfion belongs to ſuch Heir, and conſe- 

venily the Rent too, as incident to that Reverſten, Co. Lit, 12+ b. (e) If a Mag, ſciſed of a Manor on 
* bart of his Mother, had, before the Statüte Qu Emptores, We. made a Feoffaicat in Fee of | arcel, to 
hold of him by Rent and Service; though this Reut and Service were newly created, yet continuing Parce! of. 
the Manor, they ſhall, with the Reſt of the Manar, deſcend to the Heir on the Mother's Side. Co. Lit. 12. b. 


_—— * * - 
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Do WP RO” 


Deſcent. 
Co.Lit.12.b. If a Man hath a Rent-ſeck of the Part his Mother, and the Tenant: 
| of the Land grants a Diſtreſs to him and his Heirs, and ſo improves the 
Rent into a . this Diſtreſs ſhall go along with the Rent to the 
Heir on the Part of the Mother, as incident and appurtenant to it. 

Co. Lit. 13. 2. If the Heir of the Part of the Mother, of Lands whereunto a Warranty 
is annexed, is impleaded for thoſe Lands, and vouches, and Judgment is 
given againſt him, and likewiſe for him to recover in Value, and he dies 
before Execution, the Heir on the Mother's Side ſhall ſue Execution to re- 
cover in Value againſt the Vouchee ; for the Lands to be recovered in Value 
are deſigned as a Recompence for thoſe Lands which were recovered by the 
Demandant from the Vouchee, and ſo muſt go to that Perſon who has 
ſuſtained the Loſs. - y 

Page 35 »A Man hath Iſſue a Son, and dies, and his Wife dies alſo, and Lands 

Co Lit. 13 4. are let for Life, the Remainder to the Heirs of the Wife; the Son dies with- 

out Iſſue; the Heirs of the Part of the Father ſhall inherit, and not the 
Heirs of the Part of the Mother ; for the Lands veſted in the Son as a 
Purchaſer, and therefore the Deſcent is to be governed by the Rules of 
Law. | 
Co. Lit.12.b. If a Man be ſeiſed of Lands on the Part of his Mother, and makes © 
| Feoffment in Fee of them upon Condition, and dies; this Condition ſhall 
deſcend to the Heir of the Part of the Father ; becauſe he is Heir at Com- 
mon Law; but if he enters for the Condition broken, then he reſtores the 
Eſtate to its former Nature, and then the Heir of the Part of the Mother 
ſhall enter upon him, and enjoy the Land. 

Cro. Eliz 431. If a Man, having only two Daughters, his Heirs, deviſes his Lands to 

Owen63.9.C. them and their Heirs, they take as (a) Jointenants, and not as Copar- 
12 dead. cenets; for the Deviſe giveth it to them in another Degree than the Com- 


ted per Curt mon Law would have given it them; and for the (5) Benefit of the Sur- 
(a) If to vivorſhip between them. | 

them ard | | 

their Heirs, equally to be divided between them, Share and Share alike, they are Tenants in Common. 
2 Sid. 53, 78. d, Godb. 362. 3 Leon. 25, Goulf. 18. and Title Fointenants and Tenants in Common. 


(% If a Man deviſes Lands to bis Son and Heir apparent, and a Stranger, they are Jointenants for the Benefit 
of the Stranger. Godb. 94. Owen 65, » 


— 
— — — — 


— edited 


+ May they not ele to take as Heirs by Deſcent, and be Coparceners ? 


If A. hath Iſſue two Daughters, one of which dies in his Life-time, leav- 
— 2 ing Iſſue J. S. a Son, and A. deviſes his Lands to J. S. and his Heirs, J. S. 
Reading and ſhall take the (c) Whole by Purchaſe, and not one Moiety by Purchaſe, 
Rey/ton and and the other by Deſcent. Ns 
juaged. | ; 
(00 Pai. 373- 2 Rol. Rep. 352. 2 Sid. 79. 8 P. 


Moor 644. If a Man deviſes Lands to his eldeſt Son, and his Heirs, paying 20. 
A 8: Piece to his younger Children, at their Ages of twelve Vears; and upon 
ae 4 Non-payment of the Legacies deviſes the Lands to his younger Children 
919,920.5.C. : : 2 7 

adjudged, and their Heirs, the eldeſt Son is in by Deſcent. - | 

that the firſt | | 

Deviſe to the eldeſt Son, and his Heirs in Fee, being no more'than the Law gave him, was void ; but the 
Deviſe to the Younger, upon his Non-paymeot, was good, by way of future or executory Deviſe. Vid Title 
Deviſes ; and Vaugh. 271. S. C. cited. 3 Mod. 207. S. C. cited. 1 Rol. Abr. 411. S8. C. cited. Leon. 
101. 3 Leon. 216. 2 Sid. 79. 2 Mod. 7, 286. Dyer 371. Hard. 204. | 


RY So if a Man deviſes Lands to his Daughter's Son in Fee, who is his Heir 
Ci. at Law, upon Condition that he ſhould pay 200. to ſuch Perſons as the 
Smith ad- Deviſor's Wife ſhould appoint by Deed; the Wife makes no Appointment, 


judged, and and the Grandſon enters, and dies without Iſſue, the Lands ſhall go to the 
Gilpin's Caſe, Heirs 


— 
— 


Heirs a parle Materna; for the Grandſon took by Deſcent, and not by Pur- n Car. 161. 
chaſe ; for the Deviſegave him the ſame Eſtate the Law would have given here it s 
him under a Poſſibility of being charged. .  - x on te. adjudged, _ 
| „ upon Condition to pay Debts, and if be fails, that the Executors ſhall ſell, wakes it a Pur- 

is iethls Law, being tied with a Condition, denied to be Law by Tray Ch. Juſt. and Powell 
Juſt'. Lutw. 793. 8. | | | | 80 2 


If a Man, being ſeiſed of Lands on the Part of his Mother, deviſes them 3 Ler. 127. 
to his Executors for ſixteen Years, and after to one who is his Heir a parie _ 4— : 
Materna, he ſball take by Deſcent; for the Deſcent to the Heir à parte d. * 
Paterna or Materna is but a Conſequent dependant _ the Nature of the 
Eſtate ; though it was objected, it was better for him to take by Pur- 
chaſe, for then the Heirs of the Part of the Father might inherit before the 
Heirs of the Part of the Mother, and fo both Heirs would be inheritable. 


— 


(F) Of a Deſcent, tts Operation to take away* Page 36. 
an Entry, oh a 


Eſcents which take away an Entry are of two Sorts; iſt, Where the Lit. ſ. 385. 
D Deſcent is in Fee, as where a Man ſeiſed of certain Lands or Tene- 
ments is diſſeiſed, and the Diſſeiſor having Iſſue dies ſeiſed, and the Lands 


caſt upon the Heir, the Notions of the Law do make this Title to him, vre alſo other N 
that there may be a Perſon in Being to do the feudal Duties, and to fill the dong for 


Poſſeſſion, and anſwer the Actions of all Perſons; and ſince it is the Law . he 


that gives him this Right, and obliges him to theſe Duties, antecedent to Dilleiſee not 
any Act of his own, it muſt defend ſuch Poſſeſſion from the Act of any baving claim- 
other Perſon till it be evicted by Judgment, which being the Act of Law, mowng the 


may deſtroy the Heir's Title. — ow 
a ö ; Ri h , 
Poſſeſſion muſt be preſumed to be derelict, 2. Becauſe the Relief was in the Nature of a new — upon 


every Deſcent, for the Payment of which a Diftreſs was immediately taken the Deſcent's being caſt. 
3. The Right of Poſſeſſion is gotten by Deſcent, that it may be an 7 the _—_ be bold in 


War; for that none can diſpoſſeſs his Children of the Eſtate he died ſeiſed of, Spelm, Feud, 31. 


2dly, Deſcents in Fee-tail toll Entries; as if a Man be diſſeiſed, and Lit, f. 386. 
the Diſſeiſor grants the Land in Tail, andthe Tenant in Tail having Iſſue, 
die ſeiſed, and the Iſſue enters, the Poſſeſſion being thrown upon the Heir 
in Tail, the Law conſtrues the Right of Poſſeſſion to be in him, for the 
Reaſons above given, and therefore bars the Entry of the Diſſeiſor. 
If a Diſſeiſor make a Gift in Tail, and the Donee diſcontinues in Fee, Co. Lit. 238 
and diſſeiſes the Diſcontinuee, and dies ſeiſed ; this Deſcent ſhall not take * | 
away the Entry of the Diſſeiſee; for the Deſcent of the Fee- ſimple to the 
Heir is defeated by his Remitter to the Eſtate- tail; and though by Virtue of 
ſuch Remitter the Heir is ſeiſed in Tail; yet there is no Deſcent of it, be- 
cauſe the Tail was diſcontinued; and the ſubſequent Diſſeiſin doth not re- 
gain it to the Anceſtor; and though the Heir be remitted into his elder 
Title, yet ſuch Remitter places him in only above the ſecond Diſſeiſin, and 
doth not tend to make a Deſcent of the Eſtate-tail of which his Anceſtor 
never died ſeiſed; and where a new Right ſprings to the Heir by Operation 


and 


4s. 


| 
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an Injury to the firſt Diſſeiſee, who 


- 


and Conſtructzon of Law, he ought to take, ſubject to the ſame Claim, as ran 


upon ſuch Eſtate before the Remitter, or elfe the Act of Law would work 
pofſibly was prevented from bringing 


his Aſſize or Eject ment, by the frequent ſhifting of the Poſſeſſion; and the 


Co. Lit. 238. 


* Page 37 


Co. Lit. 238, 
3 


Lit. SeR. 337, 
388, 389, 394- 


Law of Deſcents being in Prejudice of an ancient Right, is to be taken 
ſtrictly, and therefore to take Place only where the ſame Eſtate deſcends 
from Anceſtor ro Heir; and the rather, for that after Diſcontinuance the 
Diſſeiſee might not watch the Death of the Tenant in Fail, whoſe Intereſt 
was transferred, and therefore no preſumptive Dereliftion of the Diſſeiſee 
could be formed in this Caſe. | 

A Diſſeiſor makes a Gift in Tail, the Donee has Iſſue, and dies ſeiſed, 
the Entry of the Diſſeiſſee is taken away; but if the Iſſue die without 
Iſſue, ſo that the Eſtate- tail is ſpent, then the Entry of the Diſſeiſee is 
revived, and he may enter upon him in Reverſion or Remainder, for in 
this Caſe there is no Relief to be demanded from him in Reverſion or 
Remainder ; ſo that he labours under no Hardſhip in that Point, for 
which he might expect Favour from the Law: Likewiſe the Poſſeſſion is 
not cat on him till Entry; which being a voluntary AR, the Law an- 
nexes no Privileges to it, as in caſe where a Poſſeſſion is caſt on an Heir by 
Deſcent. | _ 

Grandfather, Father and Son, the Son diſſeiſes one, and enfeoffs the 
Grandfather, who dies ſeiſed, , and the Land deſcends to the Father, the 
Diſſeiſſee cannot enter, for the Right of Poſſeſſion is devolved on the Father, 
(who had no Hand in the Diſſeiſin,) by a fair and legal Deſcent z- but if the 
Father dies ſeiſed, and the Land deſcends to the Son, the Diſſeiſce may 
enter on the Son, for the Feoffment made by the Diſſeiſor to the Grand- 
father is a Stratagem to derive the Lands gained by Diſſeiſin to the Son by 
Deſcent, in order to enjoy the Benefit annexed to ſuch Conveyance, which 
the Law will never cheriſh; but on the contrary blaſt ſuch Deſigns, to diſ- 
countenance all Wrong and Oppreſſion. | 

In Deſcents which toll Entries, it is required, that the ' Anceſtor die 
ſciſed of a Freehold and Fee, or a Freehold and Fee-tail; for if the Diſ- 
ſeiſor, at the Time of his Death, hath not the Freehold in him, it cannot 
be caſt on his Heir, for then there is no Danger that the Freehold ſhould 
want a Poſſeſſor; and therefore the Law creates no Title to ſuch Poſſeſſion 
in the Heir at Law; for it were incongruous that the Law ſhould ſuppoſe 
the Right of Poſſeſſion in the Heir, when the Poſſeſſion is in another at the 
Death of the Anceſtor ; and if the Right of Poſſeſſion be not tranſmitted 
at the Death of the Anceſtor, the Law will not afterwards create him a new 
Title in. Prejudice of the Perſon that has the Right of Propriety ; if a Diſ- 
ſeiſor therefore makes a Leaſe for Life, he parts with the Poſſeſſion, and 
cannot tranſmit it to the Heir, having parted with it before; and a Deſcent 
of a Reverſion will not make a Right of Poſſeſſion ; for nothing deſcends to 
the Heir in Reverſion but a Right of Reverſion, and that is a Right agaioſt 
all Perſons but the Diſſeiſſee; for ſince only a Right deſcends, the Heir can 
be in no better Caſe than the Diſſeiſor was at the Time of his Death; 
and therefore when the Tenant for Life dies, he has only the naked Poſ- 
ſeſſion, as the Diſſeiſor had it; but if the Diſſeiſor had died in Poſſeſſion, 


the Law, for the Reaſons aforeſaid, caſting the Poſſeſſion on the Heir, 


makes it a Right ; for that is properly a Right which a Man comes to 
by Act of Law; and ſince the Heir in ſuch Cafe comes to the Poſ- 
ſeſſion by Act of Law, it muſt be called a Right of Poſſeſſion, and it 
could not be a Right of Poſſeſſion, if he could not defend it againſt all 
Aggreſſors; and therefore in ſuch Caſe the Right of Entry is taken away 
from every one; and hence aroſe the Diſtinction of Jus Proprietatis and 


Jus Poſſeſſionts. 
4 | If 
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If he in Reverſion diſſeiſe his Tenant for Lift, and dies ſciſech, this Co. Lit. 239. 

Deſcent ſhall take away the Entry of the Tenant for Life ; for the Right of 11% 
i | | 3 b aa ul * J 

Poſſeſſion is by Law: caſt upon the Heir. . "202 B . 

So if there be Tenant for Life, Remainder in Tail, Remainder ia Fee, Co Ik. 40. 
and Tenant in Tail diſſeiſes the Tenant ſor Life, and dies ſiſed, this a. 
Deſcent ſhall take away the Entry of che Tenant for Life ; dat if the King's 
Tenantfor Life be diſſeiſed, and the Diffeiſor die ſeifed; chis "Deſcent mall 
not take away the Entry of the Tenant for Life z for fince che King vannot 
be diſſeiſed, the Diſſeiſor gains but a bare Eſtate of Freehold -duridg the 
Life of the Leſſee ; and therefore the Law does not caſt the Poſſeſſion en 
the Heir 3 for if the Heir comes into the Poffelſion, he muſt come in as un 
| Occupant, which being 4 voluntary Acquiſition, the Law does not fayodr 3 by 

its as it does a Right of Poſſeſſion devolved by Deſcent. 

If a Diſſeiſor make a Leafe to a Man and bis Heirs duriag the Life Co. Lx. 239. U. 
of J. S. and the Leſſee dies, living J. S. this ſhall not takeaway the Eu- 
try of the Diſſeiſee, becauſe the Heir is only in as a ſperial Oceupant of Page 38 
an Eſtate of Freehold, and nor of a Fre or Fer- tall. nd ua 

If a Diſſeiſor makes a Leaſe for Leatt, or has the Land entended u Co. Lit. 239.2, 
a Statute - Merchant, Staple; Judgment br Recognitance, and dies ſeiſed zi 
this Deſcent ſhall cake away the of the Diſſeiſee, becauſe the Free- 
hold or Fee are caſt on him by Act of L. a go 

The Deſcent of Incorporeal Inheritantes, 4 Advawſons, Rents, Fr. de Co. Lit. 237. b. 
not take away the Entry of him who hath Right, becauſe no Piſſeiſin en 
be committed of them, but at the 3 r there. * 1 dad 

If a Diſſeiſor make a Leaſe for his awn Li ies, this Deſcent, Colt, 289, 
ſhall not take away the Entty of the Diffeiſſee; bend the Freehold v ee ict 
and Fee deſcend to the Heir of the Diſſeiſor, yet the Diſſeilor died not ſeiſed 
of both, becauſe his Death was to precede; the Determination of the Leaſe, ....r.- .:..! 
which carried the Freehold to his. Heir, I... „„ 

Deſcents to a Brother, Siſter, Uocle, or other Sons eit of dhe 

ax if qhe Piſſeiſor ad 


— — 


—_ 


Diſſeiſor, take away the Entry of the Diſſeiſſee, as 


21 io oe 8 


had Iſſue, and the Deſcent had been to them, nwobal „ v4 mee 
; . hr" 6. 1 8 Ja & 0 bay i413 
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(G) In what Caſes the Entry of the Wiſſetſee 
| 11 611. 
710 


may be lawful, iotwithltanding a Dele 
I. R D and Tenant; the Tenant is difleifed, and the Difitifor aliens 90 11 
2 Inſt, 286. 


another in Fee, and the Alienee dies without Iſſue, whereapon the | 
d enters, as upon his Eſchear z this does not take away the En ry of the Co. Lit. 240. 
Difſciſee, becauſe the Lord does not come to the Land by Deſcent, but þy 
Eſcheat, for want of a Tebant, which can wattdot his Title no anger than 
fuch Tenant is wanting, nor hinder the Diſſeiſee from Entry, who is cha 
Tenant ; but if the Lord by Eſcheat die ſeiſed, and che Land feſcend 8 
his Heir; here is a perfect Deſcent, which ſhall take away the Entty of the 
Diſſeiſee; alſo his Heir upon ſuch Deſcent muſt pay hef, 9 1 the 
Lord upon the Eſcheat only was not obliged is Bk, e pe- e 1 
If a Diſſeiſor die ſeiſed, and bis Heir die without Heir, the Ditheiſse Co. Lit. 240.4. 
cannot enter upon the Lord by Eſchear, becauſe his Entry was taken away 
by the Deſtent caſt before, and then Whoever comes to the Lands ſhall take 
the Benefit of it. | | 5 ; . 
A Man ſeiſed of Lands in Fee, or in Tall, upon Condition, dies ſeiſed, Lit. Sea. 397: 
if the Condition be broken in his Lift-time, or after the Lands deſcende 
a» B+ Subiddedetn ads 22 5 N 
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do his Heir, yet the Entry of the Feoffor, or Donor, or their Heirs, is not 
_ -© | taken away. e Booak | h 

Lit. Sed. 302. So if ſuch Tenant on Condition be diſſeiſed, and the Diſſeiſor die ſeiſed. 

Co. Lit. a o.. and the Lands deſcend to his Heir, the Entry of the Tenant on, Condition 

| is thereby taken away; but if the Condition be after broken, the Feoffor 

or Donor, or their Heirs, may enter; becauſe che Condition went along 

with, and was annexed and incorporated in the Land into whoſe Hands 

ſoever it came, and the Feoffor or Donor have no other Remedy but by 

Entry, which is their Title, as the Tenant on Condition, who is diſſeiſed. 

has ; for he having a Right, his Remedy for it againſt the Heir of the 

Diſſeiſot is by Action; and till the Condition broken, as well the Jas Pro- 

prietatis as the Jus Poſſeſſionis is in the Feoffee; but when he is dilleiſed, 

and a Deſcent caſt; thę Heir of the Diſſeiſor has only the Jus Poſſeſſionis. 

Page 39 - ? He that hath Title to enter upon a Mortmaia ſhall not be barred by 

Co. Lit.240.b..a Deſcent, becauſe then he would be without Remedy, for he can maintain 

no Action for it; and ſo where a Woman hath Title to enter Cauſa Matri- 

; monii prælocuti, no Deſcent ſhall take away her Entry, becauſe ſhe has 
no Remedy by Action to recover it. | 10 

Co. Lit. 240. If a Man ſeiſed of Lands in Fee, by his laſt Will in Writing deviſes 

them to another in Fee, and dies, whereby the Frechold in Law is caſt 

upon the Deviſee, and the Heir, before any Entry made by the Deviſee, 

enters and dies ſeiſed ; this Deſcent ſhall not take away the Entry of the 

(a) So if one Deviſee, becauſe then he would be without (a) Remedy, having never had 


hath Title to Poſſeſſion, 
enter for Con-. 


ſeat to a Raviſhment, a Deſcent caſt ſhall not take away bis Entry, becauſe he has no other Remedy, nor 
can maintain 495 Action for it. Co. Lit. 249. b. | | 


Lit. Sect. 393. Tf a Piſſeiſor die ſeiſed, and his Heir enters and endows his Mother, the 
Diſſeiſee may enter upon her for that third Part, becauſe ſhe is in Con- 
tinuance of her Huſband's Eſtate, and not by the Heir; and therefore, as 

(5) So of Te- to that third Part, the Deſcent is () interrupted or defeated ; but till 

nant by the Endowment the Diſſcifſee. could not enter upon any Part, nor after ſuch 

Curteſy. Endowment can he enter upon the other two Parts, becauſe as to them the 

1 Salk. 241, Deſcent was perfect, and continues, but as to the third Part, the Wife's 
Title was paramount to the Deſcent. 

Lit. Sect. 395. If a Diſſeiſor enfeoff his Father in Fee, and the Father die ſeiſed of 
ſuch Eſtate which deſcends to the Diſſeiſor as Heir, yet the Diſſeiſee may 
enter, becauſe coming again to the Diſſeiſor, he ſhall take no Advantage 
of the Deſcent Quia particeps criminis; but the Diſſeiſee may either enter or 
have his Aſſiſe againſt him. 

Lit. Se. 396. If a Man ſeiſed of Lands in Fee hath Iſſue two Sons, and dies ſeiſed, 

Ce. Lit. 242. and the younger Son enters by Abatement, and has Iſſue, and dies ſeiſed, 

| gr and the Lands deſcend to his Iſſue, who enters; yet the eldeſt Son or his 

____ Heir may enter upon them, becauſe the Entry of the youngeſt Son ſhall be 

intended upon a Claim as Heir, and the eldeſt Son claiming as Heir like- 

wiſe, and ſo by the ſame Title, may enter upon him, or any of his Iſſue, 

be there, never ſo many Deſcents; alſo the Entry of the youngeſt may 

be intended to prevent others, and ſo to continue it in the Family, and 

not with Deſign to injure or {trip his Brother of it; and then his Brother's 

Entry cannot be taken away; but if the younger Brother, in this Cafe, 

. . had made a Feoffment in Fee, and the Feoffee had died ſeiſed, this 

DDteſcent had taken away the Entry of the eideſt Brother, becauſe the 

Feoffmeat made Title by Livery to the Feoftee, and carried it our of the 
"PR, e 

Co. Lit. 242. b. If * younger Brother of the Half. Blood enters by Abatement, and a 

VWODeſcent is caſt, or if the eldeſt Brother hath Iſſue, and dies, and after bis 
Death the younger Brother or his Iſſue enter, and many Deſcents are caſt in 
. I | | his 


his Line; yet et ibe eldeſt So, or his Heirs, may enter; for rhough the 
Brother of the Half-Blood cannot be Heir to his eldeſt Bfother, yet he 
may by Poſſibility be Heir to his Father if the eldeſt Brother dies before 
actual Poſſeſſion; and therefore ſhall be preſumed to enter only to — 
the Feud in the ſame Family, and keep out n ans nor in nd 
ſition to the lineal Heir of the Family. 

But if the elder Brother had firſt entred, and the onde ' Brorher had Lit. Se&: 397, 
entred upon him; this had been in Deſtruction of the elder Brother's 
- Poſſeſſion, and as much a Diſſeiſin as if it had been committed by a 
Stranger, and then his dying leiſed ſhall 8 away che Entry of _ eldeſt 
Brother, or his Iſſue. 

If after the: Death of the Packos 4 en e eee and ch; er co Lat 
Son enters on him, and dies ſeiſed ; this Deſcent ſhall bind the eldeſt, be- 
cauſe Poſeſſio terræ muſt be vacua when the y —— which * Page 40 
here it was not; but his Entry on the Abator no Right, was 
a Diſſeiſin, and by Conſequence a Deſcent thereon — take away the 
Entry of the eldeſt Beether's for his Entry was a ann not an Abate- 5 
ment. 

Lands are given to Huſband and Wife, and the Win of theie's two Co Li 242, 
Bodies; they have Iſſue a Daughter, and the Wife dies, the Huſband has a. 

Iſque a Son by another Wife, who upon the Deceaſe of the Father abates, 

and dies ſeiſed; this Deſcent ſhall take away the Entry of the Daughter. 

for by the Limitation in ſpecial Tail, the Son by another Venter was utterly 

incapable of inheriting them; and being an Eſtate which the Son could not 
in any Caſe make Title to as Repreſeptative of che Father, his Entry is ang 
Abatement; for che Law cannot make that charitable Cooſtruttion here, 

that he entred to preſerve the Eſtate from Strangers that might have abated 

upon the Eſtate, ſince the Son bimſelf.is à Stranger, and could not inherit : 

bur in the Caſe of the Brother of the Half-Blood i it. mas otherwile, becauſe 

he might have inherited his-Father. | £3 

If a Man be ſeiſed of Land of che Nature of 3 Engliſh, and bath Os: TY 242; 
Ide two Sons, and dies, and the eldeſt Son, before any Entry made by 243. 
the youngeſt, enters into the Land by Abatement, and dies ſeiſed; this 
ſhall not take away the Entry pf the youngeſt Brother, becauſe the eldeſt 
Son ſhall be preſumed to enter ta preſerve the Eſtate in his Family, which 
he or his Heirs may ſome Time or other, upon Failure . his Brother's 

Line, happen to enjoy. | 
The ſame Law holds likewiſe: in Inttuſions as wel as in "Abatement; Co. Lit. 243. 
therefore if a Father make a Leaſe: for Life, and: hath Iſſue two Sons, and 
dies, and the Tenant for Life dies, and the youngeſt Son intrudes, and dies 
ſeiſed ; this Deſcent ſhall not take away the Entry of the Eldeſt, for the 
Roaloas before given; otherwiſe if the Father had made ai Leaſe for Years 
only, becauſe the Poſſeſſion of the Leſſee for Years made an actual Free- 
hold in the eldeſt Son, fo that the Entry of the Youngeſt cannot have ſuch 
Conſtruction, but is a Dillciſin, becauſe there is no Yacua Poſſeſſio. 

If one Coparcener-enter into the W to herſelf, and takes Co. Lit. 243.2, 
all the Profits, yet ſuch Entry ſhall be intended only in Preſervation of the 
Eſtate, and therefore a Deſcent in ſuch Caſe ſhall nut bind the other Siſter 
as” to her Moiety ; but if ſnie diſſeiſes the pther, aſter both bave entred, 
and dies ſeiſed, there ſuch Deſcent will take away the Entry of the Eldeſt, 
or her Iſſue. 

So if ſuch Coparcener enter, claiming the Whole, and make a Feoff- Co. Lit. 24 3. b 
ment in Fee, and takes back an Eſtate to her and her Heirs, and hath . | 
Iſſue, and die ſeiſed; this Deſcent ſhall take away the Entry of the other 
Siſter, becauſe the Feoffment leaves no Room for a Preſum tion that her 
Entry was to preſerve the Eſtate of the other Siſter ; and in the other Caſe, 
che Claiming the Whole only makes the Abatement as to her Siſter's , 
Moiety; for if one Coparcener enters generally, and takes the "OO ; 

this 
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Moiety. 
Lit. Sect. 4% If an Infant diflcife one, and aliens i in ou) and the Alienes dies amd 


* Page 4 * away che Entry of the Biſteiſee; bur if the Difſeiſor enter for the Condition 


* in Les the Earry of them both, and no Deveſting b 
of the Sifler's 


408. and the Lands deſcend to his Heir, being an Infant, the Entry of We 
Diſſeiſſer is taken away j; but if the Infant Diſſeiſor enter upon the Heir of 
the Alienee, as he may well do, not being bound by his Alienation made 

under Age, then may the Diſſeiſſee enter upon him, becauſe the Deſcent 
to che — which took away the Entry of the Diſſeiſſee, is 
— l and the ann Diſſeifſor _— emer at wy Time . within or 

Lit. Sec. 49. So if e Difiifor x — a Feoffment in Fee, upon Condition, and the 

| Feoffee dies ſeiſed, this gains a Right of Poſſeſſion to his Heir, and takes 


| broken, then is the Defoent defeated, and the Entry of the Difftiſee revived, 
becauſe the Diſſeifor is then in of EATER Efato;-having woty a naket 
Foſſeſſion without any Right. 

Co.Lit.248.b. | A Civil Death, as Entry into Religion; Joes not tek awuy an Batch, 
for this was the Voluntary Act of the Anceſtor; and though there be à Do- 
ſcent caft upon it, yet it is not ſuch a Deſcent as came by the Act of God, 

ad and therefore ſhall not take away the Entry of the Diſſeſſee. 2 

Lit. . 4111 If I demiſe Lands to a Man for Years, and am diſſeiſed, and my. _ 

' ouſted, and the Diffeiſor die ſeiſed, and a Deſcent is caſt, I canndt enter, 
but my Leſſer may, becauſe his Entry is only to regain his Term, and 
leaves the Freehold and Fee in the Heir by Deſcent, as it was before. 

Co.Lit.249.a. So ſuch Deſcent ſhall not take away the Entry of Tenant by Zlepit, Sta- 
tute· Merchant, c. for theſe are only particular Intereſts, of which, as of a 
Term for Years, there can be no dying feiſed, or Deſcent thereof to the 
Heir; but the Freehold, which did 4 Gefeend, they leave as it wa deſoue, | 

| in the Heir by Deſcent. 

Co. Lit. 249. In the Times of Domeſtick War, when the Courts of Toftice are mut, 

Lit. . 412. a Deſtent (hall not take away an Entry, though the Diſſeiſin were in Times 
of Peace; for then the Diſſeiſer would be without all Remedy, there being 
no Courts open wherein toſbring him Aion; alſo the Deſcent, which is an 
Act of Law, can give no Right; wen the Law ieſelf is Ment; but in the 
Times of Foreign War only, 4 Deſtemt ſhall take away an Entry; for to 
encourage Enterprifing in ſuch War Was this Privilogs chiefly given en 
Heir of the Diſſeiſor. 

Co, Lit. a9. No dying ſeiſed of Bifhops, ' Abbets, Deans, Furſbns. Sc. where ihe 

Lit. f. 243- Lands come to his Succeſſor, ſhall take away an Entry; for the Sueceſſor 
comes ia by his own Act and Coneurtence, and therefore hal} have no more 
Privilege chan his Predeceſſor had; alſo the Succeſſor pays no Relief, unleſs 
by Grant or Preſcription ; for the EN Lam war" not relieved 
ow th Hands af 207098. ENTS 
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0 whole Entry i preſerved notwithitand- 
ing a Defcent. 


e 8 to Tofancs an mn Cone their Earp i is not e away by 
L 2 K a Deſcent, by Reaſon of their Weakneſs and W to l 
403. which is not imputed to chem. | 91144. 

a) But if 
* Sole i diſteiſed, and. afeer her Huſband dien ſhe takes IVE Holband, and they pe Re happens ; 
this Deſcent ſhall take * the Entry of che mu, for ſhe had once an Opportunity of Entring, J * 24. 


If 


Deſcent; 
3 bs 


* 
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If 2 Man Ciel of Lands in Fee die, his Wike — _ „ be 
; 


Son, and a Stranger abates, and dies ſeiſed; and 


he ſhall be bound by the Deſcent, becauſe at the Time of the Denis 


had no Right to For not being ps in efſe, and by Conſeq 1 
Wro en done him; and the e to avow. u or 
Services at the Time of the — 2 2 L * * 


B. Tenant in Tail enfeoffs A. in Fee,. who. hath Ie within Age, and Oo. It. $46.4. 
dies, B. abates and dies ſeiſed, the Iſſhe of A. being till witbin Age! | this 


Deſcent ſhall bind the Infant; becauſe the Iſſue in Tail Bi remitt 
former and elder Right, which is to be preferred - before the deſeaſt 
Ti of the Diſcontinuee's Heir. 

if a Feme ſole ſeiſed of Lands in Fee be diſſeiſed, and 8 WER Hal. * p 
band, and the Diſſeiſor die ſeiſed, and a Deſcent is gaſt, this ſhall ta he d. . . 
away the Entry of the Wife after her Huſband's Death, becauſe bein 


ſeiſed when ſhe was ſole, ſhe might have entered, and her taking a Hyſband, 


who would not enter, was her own AR and Folly , wed if ſhe were under 
Age at her Marriage, the nt of ue of ber lofan then, and Coverture 
after, ſnall preſerve her Right of ſcent be caſt, 


—_—_ ———— 


42. 


„though a 


If aDeſcent be caſt, chi ſhall bind a a Perſon } compos, &c. but not his Lit. Sect 45. 


Heir, becauſe if any Action ſhould! be brought againit fach Perſon after Re- Oe. Lit. 247- 
covery of his Underſtanding, he could 1 his Inſanity in Excuſe at * 
the de e. nnr a Man to Mul- 4 

A Deſcent caſt, during Impriſoament, hall not- ditid; becauſe 4 


ming Oo. Eit. 259. a. 
ſuch Confinement he cannot be ſuppoſed to know of the Deſcear, 1 by Li Sed. 436. 


Conſequence not capable of taking any Meaſure to t 
So a Deſcent caſt, during the Abſence of one in foreign Parts, ſhalt not Lit. Seft, © 
bind, but that on his Return he may enter, becauſe he cannot be ſuppoſed 439. 44%. 
to know his Affairs at Home, or to take fuch Ways as might ſecure ity but <* 2 Li. 560. 
if he were within the Realm at the Time of the Difſeifio, or at the Time of * 
the Dying ſeiſed, then a Deſcent caſt, though in his Abſence after, ſhall 


bind, becauſe he. might — 2, it, and therefore 


ought to have taken Care to prevent it befort his Departure, or before che 
Dearh of the Diſſeiſor. 


If an Abbot of a Mona 


ſtery die, and during the Vacation « Difkſin i Lit. Sect. 443. 
committed, 1 7 caſt before the Election of a new Abbot, this Co. Lit. 263. 
ſhall not bind His Entry after, becauſe there was no Perſon during the Ta- © 

cation that could make continual Claim, (the Convent being in nnen 0 
Perſons) and therefore there can be no Laches e 


* 


(1) How te Entry — preſerved by cant 
nua Claim: 2 And Ee, he 


1, Of the Nlaure of continual Chim, ond the Ed of it. | 


ntinual Claini i i 8 a Man, who hath a Right cad T idle to enter Li. Sect. 414. 
into any Lands or Tenements, whoreof another is ſeiſed in Fee or in Gilb. Ten. 33- 
Tail, makes continual Claim to them before che Perſon: dies ſeiſed thereof, 

the Effect of which is, that, notwithſtanding any Deſcent caſt after, yet he, 

who made ſuch continual Claim may enter, becauſe he hath done all That, 


perhaps, he could or durſt do c to * * l mad ſo ne > Defoul 
Vo. n N being 
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HG 6 bim, his Right of Entry remains as it was before, notwithſtanding 
an TIES , | A ad fig) a; 
Lit. Sect. 415. If Tenant for Life alien in Fee, be in Reverſion or Remainder may 5 
on the Alienee, or make continual Claim to the Land before the Dying 
ſeiſed of the Alienee, and then he may enter at any Time after his Death, 
though a Deſcent be caſt. „ Fo IE TE ro 3 0 
Lit. Sect. 416. Lands are let for Life, Remainder for Life, Remainder in Fee; Tenant 
for Life aliens in Fee, and the Remainder Man for Life makes continual - 
Claim before the Death of the Alienee, and then the Alienee dies ſeiſed, and 
then the Remainder Man for Life dies likewiſe before any Entry; yet in this 
Caſe he in the Remainder in Fee may enter by virtue of the continual Claim 
* Page 43 made by the Remainder Man for Life; for ſince the Efficacy of this con- 
 *+  *tinual Claim, if there had been a ſubſequent Entry made by 4 Remainder 
Man for Life, would have extended to the Remainder in Fee by reveſting 
that too, it is but reafonable to allow the Remainder Man in Fee a Power of 
Entry under ſuch continual Claim, eſpecially fince by Reaſon of the inter- 
-mediate Remainder, he himſelf could not make continual Claim. | 


2. What is neceflary to a continual Claim to make it "oY 


Lit. Sect. 41. If a Man hath Cauſe to enter into Lands lying in ſeveral Towns in the 
ſame County, and enter into Parcel in one Town only in the Name of al 
the Reft, this ſhall be ſufficient to ſecure his Entry into all the Reft. 
Spelm. Gloſſ. But if the Lands lie in to Counties, the Entry muſt be in each, becauſe 
97. Tile the Atteſtation of both Facts, if controverted, muſt be by the Pares of 
Calum. each County. | ts | j der 0 


Co. Lit. 252. If three Men diſſeiſe me ſeverally of three ſeveral Acres of Land in one 


County, and I enter into one Acre in the Name of all the three Acres, this 
is good for no more than that one Acre, becauſe each Diſſeiſor made a 
diſtin& Entry, which being diſtin Acts of [Notoriety require diſtinct So- 
lemnities to defeat them; likewiſe each having an Independant Poſſeſſion, 

an Entry upon one of them can never affect the Reſt, ſo as to deſtroy their 

ſeparate Poſſeſſions. | 54 * 4 
Co. Lit. 25 z. b. So if one Man diſſeiſe me of three Acres of Ground, and deviſes them 
Leon. pl. 35. ſeverally to three Perſons for their Lives, my Entry upon one Leſſee in the 
_— and Name of the whole will only reveſt what belongs to that Leſſee; for where 
Da. 86. pl. 2. there are different Liveries there muſt be different Acts of Notoriety to 
| overthrow them, and therefore a different Entry muſt be made on each 

Tenant of the Freehold. | 
But if the Diſſeiſor had demiſed the three Acres ſeverally to three Per- 
4 Leon. pl. 35. bh LS | 
Co. Lit. 2; f. b. ſons for Years, then an Entry upon one of the Levees in the Name of all 
Palm. 402. the three Acres would have recontinued and reveſted all the three Acres in 
Levy Gao the Diſſeiſee, for though they are different Demifes, yet being all Terms 
an £9" for Years, there are not different Liveries to be defeated by diſtin& Entries, 
and therefore one Entry will ſuffice to regain the Poſſeſſion from the Diſ- 
ſeiſor by overthrowing his Entry by an Act of equal Notoriety. 

Co. Lit. 252. b. I am diſſeiſed by the ſame Perſon of one Acre at one Time, and of ano- 
ther Acre in the /ame County at another Time; in this Caſe my Entry in- 

to one of them in the Name of both is good, for though there are two 

Entries, yet it is but one continued Act of Wrong, and but one Poſſeſſion 

is gained, for which but one Aſſiſe lies, therefore one Entry of the Diſſeiſee 
is an Act of ſufficient Notoriety to reveſt the Poſſeſſion of both Acres. 

Co.Lit.252.b. If one diſſeiſe me of two ſeveral Acres in one County, and J enter into 
one of them generally, without ſaying in the Name of both, this ſhall reveſt 

only that Acre where Entry is made; for the Intent, which is the Rule to 

judge of a Man's Actions, appearing to extend no farther than that one 
Acre, ſhall not be enlarged to reveſt the Poſſeſſion of the other. | 
e | _ Livery 
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" Deſcent. 


e afbbbes iew * — is nn En ei $58. 
the Land itſelf, 2 if a Encry fee enter "= fear of an . ee 419, 
yet it is good z ſo aiſoca Cle within View is good ben a Man fears to 3 Ia. 433. 
enter, fot in the Caſe both of Entry and Claim a Man ought to take Poſ- 
ſeſſion where he can, becauſe it is the Change of. Poſſeſſion makes the No- 
torĩety in both Caſes; but if the Diſſeiſor menace to hurt the Perſon that has 
* Right, then the mme, he * Page 44 

rere — u Claim, wirbin Co. ln 

But eve not warrant 4 m. Fit 253.b, 

View; For if a Man fears the Burning of his Houſes, or the taking away Luft. 483. 
or ſpoiling of his Goods, this is pot a-ſufficient Ground to warrant a Claim 2 
within View, becauſe if he ſhould ſuffer what is thteatened, he may 2 
. what be loſes, or Damage to. the Value, without 8 dees 14 5 

E „ a 

The Apprebenfion then that will -aſtify a Man's Claiming wichin View Co. Lit. 25 3. b. 
muſt be of the Perſon's lying in Wait with Weapons, or by Words me- 2 Inſt. 43. 
nacing to beat, maim, or kill the Perſon that offers to enter; as alſo the 
Fear of Impriſonment; for the Law will never oblige a Man to hazard his 2 
Perſon in ſuch a Manner as may render him unfit to ſerve his Country, Ts 
when he may recover his Right wichen ſuch Danger, viz. by making 
Claim within View. 2b AL 
- ' In pleading, the Difſeiſce muſt. hey toe juſt Cauſe "of. Fear, that the ON «ugh 
Court — judge of the Reaſonableneſs of an Apprebenſion of Danger to his 
Perſon; but in a, ſpecial: Verdict, if che Jurors find that the Diſſeiſeerdid 
not enter for Fear of corporal Hurt, i it rn Sl be ans 9 
e e for e . | il 7 | TORY 


3. of the Time in which it is to 967 made. 


In ancient Times, if the Diſſeiſor had been in long Poſſeſſion, the Diftei. Co. Lit. 2 37. b. 
ſee could not have entered upon him; ſo if the Feoffee of the Diſſeiſor had 254- b. 
continued a Year and a Day ip quiet Poſſeſſion, the Diſſeiſee could not have 
entered upon him, for the Diſſeiſee's Neglect of Entry for that Time formed 
a Preſumption, that either he had no Right to the Lands, or that he relin- 
quiſhed it, eſpecially in the Caſe of the Feoffee of the Diſſeiſor, eel - 
came in by a legal Conveyance and the Solemnity of Livery, which 
Notice to the Diſſeiſee, in whom the Poſſeſſion was, fo that he might be 
entered ou the Feoffee immediately, and reveſted the Poſſeſſion. | | 

But the Law has been altered in this Point; for if a Man is now diſſeiſed, Lit. Sect. 427. 
and the Diſſeiſor continues in Poſſeſſion for forty * Years without any Claim Co.Lit.255.a, 
made by the Diſſeiſee, yer if the Diſſeiſee at laſt make his Claim before the * By 21 Jac. 
Death of the Diſſeiſor, it ſhall ſecure his Entry for a Year and a Day after '- © "ag 0" 
fuch Claim made, to be computed from the Day of the Claim incluſive, — gn 
notwithſtanding any Deſcent caſt in that Time; but if he ſuffers the Year into any 
and Day after the Claim made to elapſe, then a. Deſcent after will bind Lands, c. 
him, and ſo toties quories after a Year and a Day after any Claim made, a dar in twenty 


' Deſcent will conclude his Entry. " Year _ 


Entry, which 
ſhall firſt accrue, to the ſame; and in Default thereof ſuch Perſon ſo not entring, and his Heirs, ſhall be 


diſabled utterly from ſuch Entry. And by ſtat. 4 Aan. c. 16. No Entry or Claim ſhall be ſufficient, uvleſs 
an Action be proſecuted within a Year after. The Entry or Claim muſt be made upon the Land, unleſs it 
be prevented by a ſpecial Cauſe. R. 1 Salk. 285. 6 Mod. * 5 A Joint-tenant is not barred by Non- 
entry in twenty Years, if his Companion was in Poſſeſſion. R. 6 Mod. 44. Nor one Parcener, who has 
the oa by Deviſe, where the other Parcener takes the Pod. H. 1 Ann, inter Reading and Roi ſton. 
1 423. p 


The Rules of Law concerning continual Claim, and the Effects of it, Lit. Sed. 428. 
hold as well in Relation to Abators and Intruders, their Donees and Feoffees, Co. — Lit. 255, 


4 as 25 


— 
2 


Deſcent... N 


| a in Relation to Dillon their Donees and Feofſees, and for che e 
| es Reaſons. 

Lit, Seck. 426 · If the Difſeifor dies ſeiſed withici a Yew ad a Der er the Dilleifia, 
and before any Entry by the Diſſeiſſee, this gives a Right of Poſſeſſion to 
the Heir, becauſe when the Diſſeiſſee yields up the Poſſeſſion peaceably, the 
preſumprive Right is in the Diſſeiſor, and the Year and Day which ſhould 
aid the Diſſeiſee in ſuch Caſe | ſhall be taken only from the Time of the 
Claim made by him, not from the Time the Title of Entry accrued: to 
him; and therefore it is adviſeable for the Diſſeiſſee to make his Claim as 
ſoon'after the Diſſeiſin as he can. 

32 H. 8. Since Littleton wrote, an — as to the Entry of che Diſſeiſſee on 

33. che Death of the Diſſeiſor has been made 2 H. 8. cap. 33. by which 

Co. Lit. 238. je ig enacted, © That except ſuch Diſſeiſſor hath been in the peaceable 
* Poſſeſſion of ſuch Manors, Lands, Sc. whereof he ſhall die ſeiſed, by 

Page 45 the Space of five Years next after ſuch Diſſeiſin, c. without Entry or 
« continual Claim, Oe. that ſuch Dying ſeiſed, Sec. ſhall not take A 
Entry of ſuch Perſon or Perſons,” Ge. 

Eo.Lit.238.a. But {till after the five Years, continual Claim muſt be made as at 
Common Law, fince the Statute which is introductive of a new Law 
not provide for it after the five Years. 

Co.Lit.238.2, , is ſaid that Abators and Intruders are not within this Statute, beeps 

Plow. 47.a. it is Penal, and extends only to a Diſſeiſor in expreſs Words, which was the 

Ausære. moſt common Miſchief, ad za que frequentius accidunt Jura adaptuntur. 

Co.Lit.233.a, The Feoffee of a Diſſeiſor for the ſame Reaſon is held to be out of this 

256. 4. Statute, but in Reſpe& of the Diſſeiſur himſelf the Statute is conſtrued with 
that Latitude that may beſt preſerve-the antient Right, therefore tho* the 
Statute ſpeaks of him that at the Time of ſuch Deſcent had Title of Entry, 

, or his Heirs, yet the Succeſſors of Bodies Politick, ſo they be confined to a 
Diſſeiſin, are within the Remedy of this Act, for the Statute extends clearly 
to the Predeceſſor's being diſſeiſed, and conſequeatly without naming the 
Succeſſor extends to him, for he is the Perſon that at the Time of ſuch 
Deſcent had Title of Entry. 

Co. Lit. 238.3. If a Man make a Leaſe for Life, and the Leſſee is difſeiſed, and the Dit. 

Plow. 47. 4. ſeiſor die ſeiſed within five Years, the Leſſee for Life may enter; but if he 

dies before he enters, it is ſaid the Entry of the Reverſioner is not lawful, 
becauſe his Entry was not lawful upon the Diſſeiſor at the Time of the De. 
ſcent, as the Statute ſpeaks ; but if Leſſee for Life had died firſt, and then 
the Diffeiſor had died ſeiſed, he in Reverſion had been within the Remedy 
of the Statute, becauſe he had Title of Entry at the Time of the Deſcent, 
and fo within the exprels Letter of the Statute, tho? he was not the imme- 
diate Diſſeiſee. The ſame Law of a Remainder. 
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. ETIN UE is A N80 that lies for the Recovery ry of Goods and (a) It lies 


Ch P () againſt a Man | 
Ear bay e Ee 
this Action che I 12558 over the Thing in Sper of Y by Dat 7 
eee lee 1a % , 


7 ; 23} 12 N e . Cb. Lit! 286. [na A, . 
03 Eats VKSÞ-2--B05 03, 19653, 10! aon d (ain . 41575 „ n 5fs I. AH. o 


ny 5 
1 If the Plaintif does not'want to recover the Thing in Specie, but only Damages, 3 
aſual Action 3 and in ſuch Action, if the Phineiff on the Trial ven to accept-nominal Dameges, and:pc- 
cept the Thing in Specie, it may be done by Rule, Defendang.copſenting., and... > Any nt 
ſhould a Defendant, who wan res the Tho Spoke, — does: the Jury w give the full and 


3 : B n 


de bed van * Is A 1 $4 


But as in this Adlon the Defendant was allowed to (e) wage his Law, (0 For this 
(Ea a but reaſonable that the Bailor truſting to the Bailee's . 4 » = Wo: 
p Integrity at firſt, ſhould alſa.xuſt to his Oath, in a Cours of 7% en $748 
Fg ſince the Reſtitution might have. been ſecret): which being (4 woot 
found exceeding inconvenient, it being often experienced that thoſe, who Co, Jar. a4 
were ſo diſhoneſt as to retain the Ceode of another would generatly' 7 vs [1780 - 
urge themſelves on their Oaths, occaſioned the ſubſtituting the Action 1 an” 2 
of (e) Trover and Converſion in the Place thereof, which 7 
Action uſually made Uſe of at this Day in thoſe Caſes,” * ſhall but briefly # Page 46 


conſider, % e d 5. 075 
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(4 ) By and againſt whom Detinue les.” 


I à Bailee deliver the Goods' to another, he ſhall have an Action of De: Ron. Abr, 
- tinue againſt him, (f) becauſe he hath his Poſſeſſion, and undertakes for 607, 


the Cuſtody, and the'ori inal Bailor may have his AR on againſt eicher of al 4 
them, becauſe i in him! ws he Troperty, 4 both are bound to We to ſpecial and 1. 
Weg, * rn, Hirata r aro mited Pro- 


perty, as. ” 


Condes chat hath Send Mabel, Seen We hall base chi AQtion'aga 10 n 

takes awny the Goods, beraple the are in Damages to the abſolute Owner. S Bald. 311, Sid. 

438: Mod. 30. 2 Sand, "hs 8. Yelv. 44. Co. Jac. 73. Dyer 98, 99. Ley. 4263.4 
4» 5 


ent. 52. Danv. Abr. 20. 


. 


If A. takes the Goods of C. and B: takes them from 4. C. ſhall iy ah 6 436. 
_— againſt A, or B. at his Election, becauſe, both damnified erk 
aking. 
II > Man detains the Goods of a Feme Covert which came 70 His Hands 
before Marriage, the Huſband can (g) only bring Detinue, becaũùſe the Law baege. 
transfers the Property to the Huſband, but both ſhall join in Trover, becauſe 1 12 
the Wrong was originally commenced at che Time Hen the Wife was ſole ; 85 M. 285. 
and if ſuch Injury be puniſhed, the Wife herſelf, who received this Injury, Yelv. Ap-- 
muſt be Party to the Action, and the Wife's Demand. is ſufficient to prove G 
a Converſion in the Defendant, ſince one of the Parties to the Action is fot come 
denied the Goods; bur if the Poſſeſſion. be laid in both it is ill, pot 1 Covert before 
both were poſleſſed, it is in the Poſſeſſipn of the Finns only. MNMarrisge, De- 


| ) naue onby dies 
againſt the Haſband, but Trover and Converſion 0 againſt ven becauſe both \ were concerned i in the Treſ- 
paſs. Roll. Abr. 607, but for this wide Title Trover and Carverfn 


Vor. Ii. © 5-0 . I 
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Detinue. 
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9H. 6. 58. b. If A. delivers Goods to B. to be delivered over to C. either A. or C. may 
25. have Detinue againſt B. for the not delivering it over, according to the 
— _ Undertaking, is an Injury done each of them. 

2 Id. Raym, If a common Carrier tie) Goods delivered to him, he may detain 


- 


ill he is paid for tie Carriage ofetient:- 
755: 35 0.00008 Carriage 


l Foz what Things it may be.tzought. | 
a) 7H. 4. 1 has been (a) held formerly that Detinue will not lie for Mon un: 
1 13 leſs in a Box or Bag, nor for Corn out of a Sack, becauſe theſe Things 


have no Mark whereby they may be known in order to be re- delivered to 
Elia. 487. N — 
Moor 284. b the Plaintiff. | | 


Dyer 22. 1 R 8 * Tk 4. 4 | 
2 Bulft. 308: Rol, Rep. 59, 60. Lit. Rep. 242 Noy 12. 9. & vide Tide Trovit and Corurr fer, 
that Trover will he fo: Money out of a Cheſt or Purſe. f | * ee ee ung, eee 
1 LID — . . — ok. oh — ———— — 


IT But an Action for Money had and received may be more eligible. | 


. page 45 * Ieſeems, however, clear, thar if a Man (3) lends « Su of Moticy i 
18H.6.20.b, another, Detinue does not lie for it, but he muſt bring Debt on chte Con- 
Rol. Abr 606. tract, of Aſſumpfit N 2 e IN 


(5) Where if 


a Wife loſes Money at Play, the Huſband way maintain Tiover | for it, Title Trevor aud Cas wor font 


1— _— —_— — — 


| Afumpfit for Money had and received may be more eligible, as there cannot be any Doubt but that ſuch 
Action will lie. . | * R 
Cro;Eliz.867. So where. a Man comes to buy Goods, and they agree upon a Price, and 
a Day for ibe Payment, and the Buyer takes them away, Detinue does not 
lie, but an Aſumpft for the Money, becauſe the Property was changed by 
a lawful Bargain, and by that Bargain the Buyer was to convert the Goods 
before the Money was due; but if a Man comes to buy Goods, and they 
agree on a Price for preſent Money, and the Buyer takes the Goods away 
without Payment, Detinue lies becauſe the Property is not altered; and 
therefore the taking away the Goods without Payment of 'the Money is an 
injurious Taking, for which the Action lies; but if a Man ſell Goods on 
Payment of Money on a Day to come, and the Money be paid, and: the 
Goods not delivered, Detinue lies, becauſe the Property is in the Buyer. 


A Detinue lies for Writings in a Box, or for Writings themſelves tho' 


19K. 3. 4% 0 in a Box, and tho' the Date ꝙ be not mentioned, or the Delivery of the 


Rol. Abr. 606. Writings, as a Deed; and it lies for a Huſband and Wife, for a Deed by 


which an Annuity is granted to the Wife, for every Man that has a Pro- 

00 Tn Deti- perty in Deeds may bring his Action for the (c) deraining them: 
f Char- / 
* the Tue be upon the Detinue, and it is found that the Defendant hath burnt the Charters, the Judg- 


ment ſhall not be to recover the Charters, for it appears he cannot have them; but he ſhall recoves tne 
Value of theLand in Damages. 17 E. 3. 45. b. Rol. Abr. 607. 


{ The more general the Deſcription, the better, if not too general, ſor if the Deſcription be particular 
and not preciſely proved, the Plaintiff will be nonſuited. f 6 


Cro. Jac. 390- Detinue lies not for a Houſe, and therefore where the Plaintiff had de- 


Coup edi te and clared de una Domo voca!* a Beehouſe, upon a Writ of Error the Judgment 
Coupledike. for this Default was reverſed. 


Re: By the Act of as, + 0g 12 Car. 2. cap. 18. certain Goods are prohi- 
Boks 2 bited to be imported here, under Pain of forfeiting them, one Part to the 
Wetheral, ad- King, another to him or them that will inform, ſeize or ſue for the ſame ; 
jadged. and it was adjudged that in this Caſe the Subject may bring Detinue for 
5 Mod. 193. ſuch Goods, as the Lord may have replevin for the Goods of his Villein 
diſtrained, for the bringing the Action veſts. a Property in the Plaintiff: 


+ Deviſes. 
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mY bo may deviſe Lands, and to whom. 49. 
rem in che rden de may 


diſpoſe. 51. 6 
(c) Uthat; cos paſs-a'Fee fir a WM,” 53. 
(D/ har'TWows create an Eftate-Taſl, o: coz Life. 56. 
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G Df Executow Deviſes. of Leaſes foz Pears: And 
herein of the Limitation of the Truft of a Term, as fac 
us it relates to; and agrees with a Devile et, 76. 
1 Ot vod Deuts: 79: And herein, 


0 


1. By deviſing what the Law already gives, or what the Po- 
= | * log of the Law will not admit. 79. 
2. By Incettainty in the Deſcription of the Thing deviſed, 8 7. 
3. By Incertainty in the Deſcription of the Perſon to take. 84. 
4. By the Deriſce" dying in the Life-time of the Deviſor. 86. 


What Chanel are neceſſary by the 32 H. 8. c. 1. and 


340 35 K. c. 3. and 29 Car. a. c. 3. What ſhall be 
2 Revocation and a new Publication, vid. Tit. Will. 


(A) Who 


— — — ———ñ——ñ—ñ—— —Z—ö — — — — 
Deviles, 


- - Uo „% — * 
„ — —— 


„page 4. (A) TUho may deviſe Lands, and to whom. 


| £4 HE (a) Statutes of 32 H. g. c. 1, nd 34 and 35 H. 8. c. 5. 
co” give this Power roy ex and dect Feme Co- 
(a) That a verts, and Perſamb o ory ; and every Perſon may 
1 be a Deviſee within theſe Statutes, except Bodies Politick and Cor- 

y III Was 


Privilexs Porate 3 and theſe were excepted becauſe they never anſwered the feudal 
pen pe Services, and were reſtrained from purchaſing any Lands by the Statute of 
lowed by the Mortmain. A 3 5 
Civil Law 1 ee 8 en „e 448 — +124 | T j 
only to Perſony is Extremes, he had not Time nor Aſſiſtance neceſſary to make a formal Alienation, and was 
chiefly intended for military Men, who were always Tuppoſed to be under thoſe Circumſtances, and therefore the 
Ceremonies and Number of Witneſſes required of others were diſpenſed with as to Soldiers, though now the 
Rules for military Teſtaments are allowed in Caſes; but ax to Lands and Houſes, our Law gave no Li- 
berty of diſpoſing thereof by Will, except in certain Boroughs and Places where ſach Cuſtom had obtained 
Time out of Mind. Show, E. Caſs 17. | Sir Edward' Hungerford v. No/worthy. () That it is not ſuffi- 


1 9 — * 


cient chat they be able to anſwey to familiar and uſual Queſtions. Ero. Jac. 497. 6 Co. 23. a. 


N Yet, ſince the (c) Statute of Charitable Uſes it has been held that a Deviſe 
(c) 43 lis. to the Principal, Fellows and Scholars of Jeſus College in _—_ and their 
u 


wy 5 Succeſſors, for Maintenance of a Scholar, is good, though ſuch Deviſe had 
| 10 ; (29) 


Head of Cha- been Morimain by. the Statute of illi. | 
ritable Uſes, © . eee Oe ee 2 170 1 61 
and Mertmais, Hob. 136. Flosse Caſe. Lev. 284% 8. f 4 OOITIENG 


LN. e e ene ene 
2 Vern. 104. Although a aſe by Reaſon of the SubjeRtion ſhe Is under to her Ho- 
Counteſs of band, cannot make'a Will, yer a Woman, whoſe Huſband is banithed for 


" Wow nie Bb = og Pony fed ens 
x _ for his Life by Act of Parlament, may make a Will, and act in every Thing as 
this vide Tu. #:Beme Sole 10) t OMG rann 4 1M) 

Baron and Feme, eG neee d nu, ) $83 Jn 1 Ans. 


een Alſq a Huſband may bind himſelf Coyenant or Band; to permit his 
e 9. Wife by Will, to diſpoſe gf Legacies, Sc. and this will be ſuch an (4) Ap- 
„ a 


. o 


376, 597. Pointment as the Huſband will be bound to perform. 
4) But it 
2 not operate as a Will, neither ought it to be proved in the Spiritual Court. Mod. 211, 212. See 
2 Danv. Abr. 5 12, 513. For the Property paſſes from him to her Legatee, and ſt id his Gift Mod. 211. 
fer Curiam. 11 Mod. 221, pl. 14. Vern. 244, 245. 408. 2 Vern. 329 330. Fre. Cb: 44, 84. 255. 
2 Will. Rep. 82. pl. * 2 Stra. 891, 1111. If he once aſſents, be connect ee and where he is 
bound by Agreement to let her make a Will, his Conſent ſhall be implied till the Contrary appeats ;' ind what 
ſhail be ſufficient Evidence of an Aﬀent, wit Med. 192; 173. Eq. Caſ. Abt. 66, 171, 1722 LA. Raym. 
515. Salk. 235. Carth. 511. 12 Mod. 288, 290. Comyns 67. pl. 42- Freem, 512. pl.-687- Holt. 309. pl. 
12. Lil. Ent. 214. 2 Vern. 104, 535. Will. Rep. 126. 2 Will. Rep. 144. pl. 31, 243. pl. 62, 316. pl. 
g1, 341. pl. 98, 364. pl. 105, 496. pl. 158. and the above Authorities. = | | 

| | 1 124241 $4383.74 2 N 
R Feme Covert Executfix cannot deviſe any of the Goods, which ſhe hath 
(-) Of Things as (e) Executrix, without the (/ Aſſent of the Huſband, or his Agree- 
in Action, or MENT after. : 
of what ſhe 
hath as Execntrix by her Huſband's Conſent, ſhe may male a Will, and this is properly a Will in Law, and 
ought to be proved in the Sprritual Court, Mod, 211, 212. ) That a Feme Covert Executrix may make 
an Executor Without bis Aſlent, wide Moor 340. 2 And. 92. Rol. Abr. 608, 912. Mod, 211, 212. 


Plow. 344. If a Feme Covert makes and publiſhes her Will, and deviſes Land by ir, 
11 Mod. 157. and her Huſband dies, and then ſhe dies, the Deviſe is void, becauſe the 
Conſummation is founded upon the making and publiſhing, which are void 
Acis. | 
Uo. Lit. 112. A Wife may be a Deviſee, though not a Grantee to the Huſband, for as 
Rol Abr. bio the Grant had been void, becauſe the Huſband and Wife are but ane Per- 
lon in Law, fo the Deviſe is good, becauſe it does not take Effect till after 
the Death of the Huſband, ard then they are no more one Perſon. | 


1 An 


— — 


» *Anlofantcannat deviſe his (a) Lands; and 7 xf mans the Age * Page 50, 
of 21 makes bis Will, and thereby deviſes his Lands, and after attains, tho, 8.16 

Age of 21 Years, and dies without making any new Publication thereof, 4,,; and Fe, 
this Deviſe is void. bak, agreed 
70 i 5 $2003 8 208 ( nv li frag 4 Is ne ! ber Cur. on a 
Trial at Bar. 11 Mod. 157. for this wide Dyer 143. Raym. 84. (a) An Infant, Male at the Age of 1 5. 
or Female at 12, if proved to be of Diſcretion, may make a Will, and diſpoſe of their perſonal Eſtate. 2 

Vern. 469. Other Books mention 17 or 18, at which Years an Infant may make his Teſtament and con- 

ſtitute his Executors for his Goods and Chattles, Co. Lit. 89. b.— But as the Common Law has appointed 
no Time, and as this is a Matter properly cognizable in the Spiritual Court, which proceeds according to the 
Civil Law, by which Law a Will at 14 is good; it ſeems agreed that a Will made by an Infant at the Age 
of 14 of his perſonal Eftate will not be controlled in Chancery, or the temporal Courts. 2 Mod. 315. 
Godol. 276. Eq. Abr. 172, 283. Ld: Raym, 262. Vern. 255, 388(_ 461. 2 Vertu. 8, 49, 76, 469. 
Pre. Ch. 316. Gilb. 4 74, £03, 209. Fitzgib. 1, 164, 176. Stra. 73, 481, 666, 667, 703. 
2 Stra. 847. Barnard. K. B. 223. Fitzgib. 110. 2 Stra. 857, Andr. 365. Fitzgib. 125. 2 Stra. 961. 
2 Jon. 210. Salk. 299. pl, 11. Carth. 457. Show. 294. 


If there be two Jointenants of Lands, and one of them deviſes that which Lit Sect. 287. 
belongs to him, and dies, this is a void Deviſe, and the Deviſee takes no- Perk. Sea. 
thing, becauſe the Deviſe does not take Effect till after the Death of the 58. 
Deviſor, and then the ſurviving Jointenant takes the whole by a Prior Title, 
wiz. from the firſt Feoffment ; but in this Caſe, if the Deviſor ſurvives the 
other Jointenant, then the Deviſe is good for the whole, becauſe he being the 
ſurviving Jointenant has the whole by Survivorſhip, and then the Words of 
the Will are ſufficient to carry the whole Eſtate ; beſides, at the Time of 
making the Will, though he was not ſole Tenant, yet he was ſeiſed per Moy 
et per Tout; and it is impoſſible to fix upon any particular Part which he 
meant to deviſe, becauſe he could not then call one Part of the Land more 
his own than another, and the moſt genuine Conſtruction ſeems to give the 
whole Land, ſince he was ſeiſed per Tout of it at the Time of the Deviſe. 

It has been much doubted whether a Deviſe to an Infant in Ventre ſa Mere That ſuch a 
be good, becauſe it is not in Being to take at the Time of the Death of the Deviſe is not 
Deviſor, and ſince by the Deviſe the Perſon is to take (5) immediately after * — | 
the Death of the Deviſor, the Freehold cannot be put in Abeyance by the oe 1b 


g rted by the 
Act of the Parties. a | following 

11 5 Authorities: | 
Dyer 303. 11 H. 6.13. Bro. Deviſe 30. Salk. 231. pl. 10. Moor 637. 12 Mod, 278. (6) It is 
ſaid by Finch Lord Keeper, that at Common Law, without all Queſtion, a Deviſe to an Infant in Ventre ſa Mere 
is good of Lands deviſable by Cuſtom, but the Doubt ariſes upon the Statute, which enacts that it ſhall be law- 
ful for a Man by Will in Writing to deviſe to any Perſon or Perſons. 2 Mod. 9, —+ Poſthumous Children, how 
enabled to take a Contingent Remainder which hath no Truſt-Eſtate to preſerve it, ſce 10 & 11. 3. c. 16. 


Others (c) of as good Authority hold that ſuch Deviſe is good, though (e) As Moor 
the Infant be not in eſſe at the Death of the Deviſor, and that the Freehold '77- 
ſhall not be in Abeyance, but ſhall deſcend to the Heir at Law in the mean 854. i 4 
Time. a Raym. 163. 
| Keb. 851. 2 Bulſt. 273. 


But all agree in this, that a Deviſe to an Infant, when he ſhall be born, 5. 
or when God ſhall give him Birth, is a (d) good Deviſe, and that the Free- 5,4 * 


hold ſhall deſcend to the Heir at Law in the mean Time. Cutler, 

| ; Lev. 133. 
S. C. Raym. 162. Freem. 244. (4) So if a Deviſe to an Infant in Yentre /a Mere, with a new . | 
tion of the Will after his Birth. Cro. Eliz. 423. | 


So it is out of Doubt that if Land be deviſed for Life, the Remainder to Moor 637. 
a Poſthumous Child, that this is a good contingent Remainder, becauſe there Church and 
is a Perſon in Being to take the particular Eſtate; and if the contingent Re- , 2 3 
mainder veſts during the Continuance of the particular Eſtate, or eo inſtanti , Mog © 175. 


that it determines, it is ſufficient, on Salk. 227. 
Carth. 3cg. 


Reeve and Long, vide 10 & 11 V. 3. c. 10. 8 Vin, Abr. 87. pl. 12, and Head of Remainder and Rewer ſin, 
Vol. II. P e 


it was pre- 


Deviles. 
* Page 31 A Deviſe to an Alien, fo to the Heir of an Alien, is void, becauſe an 
Lev. cs. Alien, —_— to the Policy of our Law, can have no Heir, either to (a) 


(a) Bata inherit or take by Purchaſe. 
Baſtard may 


be a Deviſee of Land though he cannot take by Deſcent. Dyer 323. But a Monk cannot be a Deviſee of 
Land. Dyer 323. But as to Religious Perſons who are diſabled from making a Will, or taking by De- 
viſe, wide Rol. Abr. 608. . | 


— — 


(B) Of what Eſtate oꝛ Intereſt in the Deviloꝛ 
he may diſpoſe, x 


Co. Lit. 111. Y the Common Law, no Lands or Tenements were deviſable, except 
Abr. Eq. 174. by particular Cuſtom; neither could they be transferred from one to 
(5) Becauſe another but by ſolemn Livery and Seiſin, or Matter of Record; the (5) true 
dome hat Reaſon hereof ſeems to be owing to the Nature of the Feudal Tenures; for 
the Teſtatot by theſe, though the Lord had given Lands to his Tenant and his Heirs, 
would do which were Words of Limitation, and appropriated to meaſure out the Length 
that in extre- and Continuance of the Eſtate; yet as they were underſtood the Heirs of the 
4 _” preſent Tenant who came in by the Donation of the Lord, the Tenant 
2s ts bib could not deviſe them even to his own Heir, thereby to make him a Pur- 
Health, that chaſer, and ſo deprive the Lord of the Profits of Wardſhip, Marriage, and 


it proceeded Relief, which were incident to the Feudal Tenure; much leſs could he de- 
— viſe them to a Stranger, who perhaps might not have Ability of Mind, 


Mind by the Or Strength of Body, though the one was requilite to aſſiſt his Lord in his 


Anguiſh of Courts, and the other to defend his Perſon in the Field. 
his Diſeaſe, | 


or by ſiniſter Perſuaſions, to which he was more liable in his Illneſs than at other Times. Rol. 
Abr. 608. | 


do Aſf. 1. But an Eſtate for Years might have been deviſed at Common Law, for 
Rol. Abr. 609. this, as now, was only conſidered as a Chattel, and formerly was of very 
ſhort Duration, | | 
Plow. 343- The Statute of 32 H. 8. c. 1. which firſt introduced this Diſpoſition of 
Lands by Will, requires that the Deviſor ſhould have a proper Title and 
Intereſt in them for that Purpoſe; and therefore if a Man deviſes Land, in 
which he has nothing, and after purchaſes them, ſuch a Deviſe is void, not 
being within the Statute of Wills, for he is not a Perſon having as the Sta- 
tute ſpeaks. 
A So . a Man deviſed to his Wife all ſuch Sums of Money, Lands, 
* 7 N Tenements, and Eſtate whatſoever, whereof at the Time of his Deceaſe he 
Holt. 248. pl. ſhould be poſſeſſed, and after the making of the Will he purchaſed Lands 
14. in Gavelkind, and died without making any new Publication, and it was held 
14 1:7 that thoſe new purchaſed Lands did not paſs; for they were not ſua at the 
Bund and Time of making the Will, and the conſtant Form of (c) Pleading is, that the 
Cook, adjudged Teſtator was ſeiſed, and that being fo ſeiſed, &c. which at leaſt is an Evi- 
in C. B. and dence of the Law, and there is no Difference as to Lands deviſable by 
Wo in Cuſtom, or by Statute, but ſuch Deviſe of Things perſonal is good, tho? 
(c) That in the Teſtator had them not at the Time of making his Will, becauſe they 
Pleading a go to the Executor, to whom the Will is only directory. 
ave yo own of what Eſtate the Deviſor was ſeiſed at the Time of making the Will, Cro. Eliz, 530, And 
that he died ſeiſed of that Eſtate, Mod. 217. | 


—_— 


If A. makes his Will, and thereby deviſes Lands, and is afterwards dif. « p 52 
ſeiſed and dies (a) before Re- entry, the Deviſe is ( void, | 21505 
5 = 


„217. 8. P. 
(a) Bat if he te- enter, the Deviſe ſhall be god, for he was ſeiſed ab initio, Salk. 238. (6) Bur if the 
Father deviſes Lands to his youngeſt Son, and the eldeſt Son knowing thereof enters into the Land, and diſ- 
ſeiſes the Father, and ſo continues till the Death of the Father, by which the Will is void, yet becauſe it was 
made void by Deceit and Covin, it ſhall be made Good in Chancery. Roll. Abr. 378. per Lord C 


in the Caſe of Boſwell and Emery. 


A. agrees with B. for the Purchaſe of Copyhold Lands, which were Chan. Ca. 3g. 
ſurrendered out of Court to the Uſe of A. but before Admittance A. dies, S 2-9 and 
A. was ſeiſed of other Copyhold Lands, and after the faid Contract with . 
B. had made his Will, and deviſed all his Copy hold Lands to J. S. And it 144. ; 


was ruled that the Copyhold Lands agreed for, paſſed by the Will, for 
after the Agreement the Purchaſer might in Equity recover the Land, and 
oblige B. to execute a Conveyance, and till ſuch Conveyance executed, the 
Vendor ſtood ſeiſed in Truſt for the Purchaſer as he ſhould appoint; and 
therefore if after Articles agreed on for a Purchaſe, the Purchaſer deviſes 
the Land, and dies before a Conveyance executed, yet the Land paſſeth in 
Equity z for though according to the ſtrict Notions of Law the Deviſor 
has not Lands within the Statute till a Conveyance be executed, and he 
thereby becomes ſeiſed of them, yet after Articles of Purchaſe the Pur- 


chaſer only is conſidered as Maſter of the Land, and therefore in (c) Equir) 
will be allowed to diſpoſe of them. nz. 
tereſt is as 


well deviſeable as a legal Eſtate. 2 Vern, 679. adjudged. 


So where a Treaty of Marriage Articles was entered into, whereby the Abr. Eq. 175. 
Sum of 7001. being the Wife's Portion, and 700 l. more added to it on pl. 5. 
the Part of the Huſband, in all 1400 J. was agreed to be laid out in the Ob. Ed. 


Purchaſe of Lands, to be ſettled on the Huſband for Life, Remainder to Poe. Sb. 400. 
the Wife for Life, Remainder to Truſtees, to fupport contingent Remain- Will. Rep. 


ders, &c. the Marriage takes Effect, the Huſband dies without Iſſue, and 172. pl. 42. 
before any Purchaſe made purſuant to the Articles, having firſt deviſed all * K. = 
his Perſonal Eſtate to the Defendant, who was his Wife, and all his Real 2 h 
Eſtate to the Plaintiffs, who were his Nephews, and one of them his Heir 528. 
at Law, and made his Wife Executrix ; but took no Manner of Notice of Lingen and 
the 14001. On a Bill brought by the Plaintiffs to have this 1400 J. as S, de- 


they would have the Land, if the Purchaſe had been made purſuant to the 2 


| n Harcourt, and 
Articles, for the Wife took more by the Deviſe than the would be intitled 1,90 by 


to under the Settlement, had it been made; and therefore it was argued Lord Conoper. 
that if it were to be conſidered as Lands, ſhe could not have both; the 
Deviſe of the Perſonal Eſtate being more than an Equivalent, and therefore 
| Satisfaction; and it was held by my Lord Chancellor, that as this Caſe is, 
if a Purchaſe had been made even after making the Will, though at Law 
ſuch Lands would not pals ; yet in this Court there could: be no Queſtion 
but the Plaintiffs would have the Benefit thereof by the Relation to the 
Articles; and though no Purchaſe was made, yet by the Agreement the 
1400 l. is to be looked upon in a Court of Equity as a Real Eſtate, and as 
ſuch muſt go to the Plaintiffs, | 


A Guardian by Knight's Service might - have deviſed the Ward of the 61 
Body and Land; ſo of a Guardian in > «3. 6c, 


Socage. Fitz. Gard? 
159. 
Rol. Abr. 609. (4) But a ſpecial Guardian inted purſuant to the Statute 12 Car. 2. c. 24. © 0 tranſ- 
fer the Cuſtody of the Ward, by Deed or Will, to any other. Vaugh. 179. | 


Tenant 


hk. * a ** 


— — — nr — — — —b— — 
Deviſes. 

. Page 33 Tenant (a ) in Tail to kim and the Heirs of his Body, with Reverſion 

a) But Te- expectant in Fee, () cannot deviſe the Land in Fee to another, tho' he 


nant in Tail dies without Iſſue becauſe, but a meer (c) Poflibility,. and not grantable or 


may deviſe to 
a Charity, and aſſignable, 


ſuch Deviſe _ | — ID I 
ſhall be good by the Statute of Charitable Uſes, by Way of Appointment, Duk. Cbaritsble Uſes 110, 


2 Vern. 453. (5) 31 Aff. 3. adjudged, but a 2. Rationem added. Whether fuch a Reverfion could be 
deviſed by Parol within the Cuſtom, Styl. 409, 410, dubitatur, (c) But a Remainder after an Eftate- Tail 
may be deviſed. 2 Af. 60, Bro. Deviſe 42. Fitz. Aſhſe 259. 


3 Lev, 427- A Man ſeiſed in Fee deviſed his Lands in Truſt, to fell Part for Pay- 


| Biſhop and ment of his Debts, and till his Debts were paid, to pay 100 J. per Ann. to 


- — his Natural Daughter M. and after the Debts paid, 300 4. for her Life; 
cery by the And if ſhe have Children, to convey ſucceſſively to thoſe Children; but if 
Aſfiſtance of ſhe die without Iſſue, then to convey to the eldeſt Son and Heir of J. S. his 
Treby, C. J. Nephew, and the Heirs of his eldeſt Son; but if he claim any Thing dur- 
and Powel, ]. ing the Life of M. then both Father and Son to be excluded from having 
any Thing out of his Eſtate ; the eldeſt Son of J. S. was A. who had two 
Siſters, B. and T. A. died, leaving Iſſue F. who in the Lite of M. deviſed 
the Lands in Queſtion to J. S. and died without Iflue, and after the Death 
of M. without Iſſue, the Truſtee conveyed to the Siſters of A. and their 
Heirs ; and it was held that this being but a meer Poſſibility during the 
Life of M. the Deviſe was void, and the Lands well conveyed to the Siſters 
of B. | 
Abr. Eq. 175. J. S. who was to have had a conſiderable Advantage by a Will, was 
176. Drew drawn in by Fraud and falſe Suggeſtions to make a Compoſition for his 
end Marry. Tntereſt, and to give a Releaſe; afterwards . S. being ſenſible of the 
decreed. Fraud, makes his Will, and thereby (after other Legacies) he deviſes all 
the Reſt of his Goods and Chattels whatſoever to his Wife, upon Con- 
. dition that ſhe paid all his Debts, and made her fole Executrix; and it was 
held that his Right to ſet aſide the Releaſe was deviſeable, and the Words 
proper for that Purpoſe. | | 


— . 


(C) What Moꝛds paſs a Fee in a Till. 


Ce th 6k LTHOUGH a ſet Form of Words, and the Word Heirs particu- 


Bud. 222. larly, are neceſſary in Deeds to convey an Inheritance, yet may they 


Bendl. 111 be diſpenſed with in Laſt Wills, at which Time it is preſumed that the Teſ- 


_ 57. vid. tator is inops Concilii; henee great Regard is paid to the Intention of the 
ASE Teſtator, and ſuch Intention is to govern in all Cafes where it can ſquare 

P** with the Rules of Law; therefore if a Man deviſes Lands to another in per- 
petuum, or in Frodo Simplici, or to him and his Aſſigns for ever, or to him 
and his, or that ſuch a one ſhall be univerſal Heir; in all theſe Caſes, a Fee 
paſſes by the Will; for it is evidently the Deviſor's Intention that the Gift 
ſhould continue beyond the Life of the Deviſee. 

So if A. deviſes Land to B. to give, ſell or do what he pleaſes with it; 
theſe Words by the Intent of the Deviſor convey a Fee to B. or if the 
Words were to B. or Sanguini ſuo, they would paſs a Fee, becauſe the 
Blood runs through the Collateral as well as Lineal Line. | 
Cro. Jac. 416, A Deviſe to a Man and his Succeſſors carries a Fee; for by the Word 
Rol. Abr. Succeſſors is intended Heirs, quia Heres ſuccedit Patri. 
835. 9 8 


Rol. Abr. 
834. 


- 
Deviles. 


| ®* If a Deeiſe be in theſe Words; Tireleaſe all my Lands to . and h 
Heirs, A has a Fre- ſimple ; for where the (a) — 
Pet the Law diſpenſes win Form in a WII. 


have my Inheritance, if the Law allows it, or that F. 8 s. tal be Heir of my Lands, theſe Wat 
„ 3 A Hob. 2, 


825 


| If Lands are deviſed to Truftzes, without avy Words af Limitation to Wan 
the Truſt of Eſtates of Inheritance, t they by oy That a Ka have 2 805 
an Eſtate of Inheritanee ſufſiciont to ſupport the there Is no Diffe 
rence between a Deviſe to a Man for over, and to a Man upon Truſt . 
which. may continue for ever. | ” - Pabb.toi? 
_ If « Man deviſes Land to bis Wife for Life, and fer ber Death to His Ges. | 
three Daughters, equally to be divided, and if one dies before the other, © 0 
then ont to n 92 855 5 tft laſt Ciauſe 33 
ives a Fee to the D ters, for tl ord Heir is Namen aperativum, and TR 
958 in u Will thall 6 taken i in its full Extent, and. then it ben the | 
remote Heit. 
A. deviſes Land 19 his: Son and Heir, 42d if be dies before his Age of 51a 0. 
a1 Tears, and without Hue of His then living, che Remainder OVer. 
he ſarviyes the 21 Teurs, and fells D and the Sale Was adjudged 5 
for he had a Fee-limple preſently, the Ellaw- Tall being to S. 
upon a ſubſequent Contingency, - * 0 bed Js; $8 
Tf A. deviſes Land to B. for Life, the Remainder to C. paying ſeveral 6 Co. 16. 3 
Sums in Groſs, C. hath a Fee, tho? all the, Sums together do not aunt Kaye 
to the Annual Rent of the Land!; fot t Peyite Fill be 7 oi his See 
Benet; and if he had only an Face for Life, he he © 8 ro. Jac. Joy 
would fevvive the Legacies out of the Land, and e re 


ue 0 8 


er 
which'tould ne ver be the tnrention 6f the ſatbr therefore, wh val ett 2 
ever thete is a Sum in Groſs to be Paid d, the ond the hath a Fee, though 


the Sum de not to the Vuluę bf the ind. ä 
S0 if A; deviſes Lanct to B. in Conſideration that B. Wi releaks 100 J. Bendl. 16 

1 to him to Executors of . B. his 3 Fee-fimple upon his Releaſe 

of the Debt; for the Deviſe (hill be intended for his Benefit, and an 

_ for Life might be determined befdbre he could receive 100 J. out of 

ehe nd. 

If a Man deviſes 400 716 ies, to be paid within. a Year to ſeveral 2 Lev. 249, 
Perſons out of Land of the Value of 101, yearly, and then deviſes, 25 6p, 
Land to another, the Deviſee has a Fee in rhe z for tho' the Deviſe 
be not to him, paying 1007, yer Hinte he muſt rake the Lan ſuhject to 

the 9 of the Legacies, he muſt have a Fee to have any Benefit by 
the Devi 

Bur if A. deviſes Lahds to . paying ſo much, of boch 'Sums 11 of the 
Profits of the Lands, the Deviſee takẽs but an Eſtate for Life; f. or Altho 6 C0. 16. 
he takes the Land charged, yet he is co pay no 4 fatther IF he rx receives. . 2 Mod. 25. 


and ſo can be no Loſer, * 3 hy 2 2 


. 
dank in general, 41 hae tioning 7 ls Tine, —— * KN | 


ent 106. 


i 


* 


* Nr is 1 Fer RY a 4 ad not to be taken in its folleſt Extent, - . See the Caſes 
ſupra. If to be paid aw? of the Profits, the Propoſnion might be right, chere * could not de a Loſer, contre, 
where he might be 2 Loſer. Sec 1 Eq. Ca: Abr. 177. Oc. | 8 


Vol. II. | 1 | 1 


- —— — 


— — —— — 
- — 
— 


. _ ˖·[ woe. my * - — = a. * * TY" 9 * 


a — 


If a Man deviſes to his younger Brother all his Lands, Tenements, and 
Speed,. Hereditaments, and all his Perſonal Eſtate, and whatever elſe he had in the 
Salk. 239. 0 World, and makes him Executor, deſiting him to pay his Debts and Lega- 
1. 16. cies, the Deviſee has a Fee-ſimple by theſe Words. 
Hep/avell and 2 4 Sen 
Ackland, adjudged on a ſpecial Verdict. in C. 3. Hil. 8 Ann. 


Page 55s [f a Man deviſes 501. to be paid in three Months, and all the Reſt and 
2 Vern. 564. Reſidue of his Real and Perſonal Eſtate whatſoever he gives to his dear 


—— and beloved Wife, whom he makes ſole Executrix, by theſe Words the Wi 
Pe. Ch. 264. has a Fee · ſimple in the Lands, 


So where the Teſtator, being ſeiſed of Coyyhold and Freehold Lands, 

V * deviſed all the Reſt of his Eſtate, whether Freehold or Copyhold, ta his Wife 
2 and Children, equally to be divided between them; and it was held that the 
3 Danv. 175. Word Eſtate mult ſignify the Intereſt he had in the Land, and ſo paſs a Fee. 
|. 12. A «4 7 N > L. | {1 3.9 2 2 8 / 

„Abr. 177. pl. 16. Salk. 234. pl. 13. 3 Mod, 45. See Swinb. 152, 153. Caſes Temp. Talb, 110, 
ap. 285, 286. Ld. Raym. 187. 2 Ld. Raym. 831, 1325. Vern. 340. Pre. Ch. 37, 264, 471. 
8 Mod. 25 5. 10 Mod. 94. 287, 525, 526, 528. 11 Mod. 99, 102. pl. 9, 207. pl. 10. Gilb. Eq. Rep. 77. 
87. 2 Will. Rep. 335. pl. 96, 523+ pl, 169. 3 Will Rep. 193. pl. 47, 295. pl. 74, 386. Comyns 337. 
pl. 171. that the Word fate paſſes the Intereſt or Fee in the Lands, wide Styl 281, 2 Lev. 91. Mod. 
100. 2 Chan. Ca. 262. If a Man deviſes Lands to A. for Life, and after his Deceaſe, the whole Re- 
mainder of theſe Lands to B. theſe Words paſs a Fee in the Remainder to B. by the manifeſt Intention of the 
Teftator. Lutw. 762.—A Deviſe of all a Man's Real and Perſonal Eſtate paſſes a Fee in the Real Eſtate, 
adjudged between the Counteſs of Bridgwater and Bolton. Salk. 236. pl. 15. 6Mod. 105. S. C. adjudged, 
and largely „ 5 N 


Abr. Eg. 178. *. A. a young Lady, being in eight Days Time to be married to the Defen- 


Barry and dunt, being taken ill made her Will, and after ſeveral ſpecifick and pecu- 

N po nlary Legacies deviſes in theſe Words: Item, I give and bequeath all my Land 

rene” * che aud Eſtate in Upper Cateſby in Northamptonſhire, with all their Appurte- 

Rolls. ances, to William Edgworth of St. Margaret's, Eſq; and made him and 

See 2 Will. Mrs. Rudge Executors and Reſiduary Legatees, and died ſeiſed of a Real 

Rep. 524 Eſtate ot the Value of 200 J. per Ann. and poſſeſſed of about 3000 J. Per- 

ſonal Eſtate, and the Plaintiff's Wife was her Siſter and Heir; and the 

only, Queſtion was Whether the Defendant had an Eſtate in Fee, or only 

for Life; and it was agreed that a Deviſe of all his Eſtate would have paſſed 

a Fee; but a Difference was endeavoured between ſuch a Deviſe of all his 

_ Eftate. generally, and a Deviſe of all his Eſtate at ſuch a Place, that this 

aus only a Deſcription of the Place where the Eſtate lay, and no Deviſe of 

: thi Thterefk which he had in that Eſtate, farther than 2 Life; and it was 

agteed clearly, that a Deviſe of all his Lands would paſs only an Eſtate for 

Life, and not the Eſtate in Fee which he had in thoſe Lands. But the Maſter 

of the Rolls was clearly of Opinion that he had an Eſtate in Fee, becauſe the 

Lands paſſed by the firſt Words, and the Intereſt in thoſe Lands by the ſe- 

.cond.; and if the Word Eftate meant nothing more than the Lands, it 

would be uſeleſs ; but if the Deviſe had been of all his Lands or Eſtate at 

ſoch a Place, he thought that would have paſſed the Fee, but would have 

been taken according to the common Acceptation for his Lands at ſuch a 
Place; but as this was, it muſt be a. Fee, and decreed accordingly. 

e Pea. Bot where a Man ſeiſed of Black Acre in Fee by Mortgage, which was 

1ilkinſon wad forfeired, and of White Acre as his own Inheritance, deviſed White Acre 

Merryland. to his Brother, and then, deviſed all the Reſidue of his Goods, Leaſes, Mort- 

Roll. Abr. gages, Eſtates, Debts, ready Money, and other Goods, whereof he was 

954. poſſeſſed, after Debts and Legacies paid, to his Wife, and made her Exe- 

Jones 380. ctrix, and died; and it was held that this was no Deviſe in Fee to the Wife 

of the mortgaged Land; for the Word Eftate is coupled here with 

Chattels, which ſhew that he meant only Eſtates for Years, and the rather 

| becauſe the Words whereof be was poſſeſſed ſhew that he imended only to 


Due 


ire eee. at nt c. i of 08 


* Why ſhould it not have paſſed, under the W Mortgage, Bie it to me, he hunde 
or ne übe, ok OF 5 N ; _ 


A. deviſed his Houſe, or Tenement, wherein 7. 8. dwelt, called the Cre Car. 129. 
White-Swan in Old-freet, to J. N. for ever; this carries the (3) Fee- Chamber 


ſimple, and though J. S. had but a ſeparate Apartment in the Houſe, and gd 7 wr 

the other Rooms were inhabited by other Perſons, yet the whole Houſe . 295+ 

paſſed, becauſe the Houſe in which he dwelt was deviſed, and which was fargine. 
called the MV bite - man, which ", 2 to the HO ION ſhews * Page 56. 
the Intent of the Deviſor. 1 "oh (a) £ Gi deviſes 
Words; « I give, ratify and confirm att wy Eſtate, 18 W and Tatereſt which I now have, and all the 
Term or Terms of Years, which I now have, or may have in my Power to diſpoſe of, after my Death, in 

* whatever I hold by Leaſe from J. P. and alſo the Houſe called the Bell Tavern, to B.“ and it was held * 

three Judges againſt Halt, that the Deviſes took an Eſtate in Fee in the Bell Tavern. Salk. 234. 


: 


(o) chat TUo2ds create an Eſtate-Tall 0 for 
A* D here che former Rule will hold good, that the Intent of the De- Bro. Tit. De- 


viſor will ſupply the Want of thoſe Words which are neceſſary in a 7. - 
Conveyance at Common Law; and therefore (4) if A. deviſes Land to B. Co. Lit. 9. b. 


and his Heirs Male, the Law wil n . n EP) bis Body, and x = - 1 | 
make it an Eſtate-Tail. Ven. 228, 


229. wide 


Head of Eflates- Tail. (6) But a Deviſe cannot direct an Inberitance to deſcend againſt the Rules of Law; 
and therefore in this Caſe if B. hath Iſſue a Daeghter, who hath Iſſue a Son, he ſhall never inherit; for the 
Rule is, that whoever claims as Heir in Tail. Male, muſt convey his Deſcent wholly by Heirs Male. Rol. 
Abr. 855 Ven. 228. vide Tit. 1 


So a Deviſe i to one and Semind ſuo en an Eſtate-Tail; ſo if Lands are 
deviſed to one, and if he die before Iſſue, or if he depart not leaving (c) 12 on, 766 
Iſſue, or if he die, not having a (a) Son, all cheſe Limitations create an (5) N 4 


Eſtate-Tail. 1 © © ſhall pleaſe 
1? IV; God to take 


my Son R. before-he ſhall have Iſſoe of his Body, fo that the Lands esd to his dice, this is an Eſtate- 
* Owen 29. 8 (4) n N 231. 


But if a Man deviſes Tacks 10 9 other without more Words, air! is Shut Co. Lit 9. b. 
an Eſtate for Life; 'and if the Deviſe had gone farther, to him and his Af- - 163. , ay 
ſigns, theſe Words of themſelves had not enlarged the Eſtate; but if it had Ro. „„ 
been to him and his Aſſigns for ever, it had been a Fee. 834. 

If A. deviſes Lands to his eldeſt Son J. S. and the Heirs Male of his 10 Co. 78. 
Body for the Term of 500 Years; provided if he, or any of his Iſſue Male, 1 Hg 
alien the Premiſſes, then to remain over, this is an Eſtate-Tail, and the 
Limitation for 300 Years void; for tho' generally a Deviſe to a Man and 
the Heirs of his Body, for 1000 Years, is a Term, and not an Inheritance; 
yet here the Teſtarors Intent was that it ſhould be an Inheritance, becauſe 
by the Proviſo he took Care to advance the Iſſue of J. S. but if it ſhould 
be a Term, then by the Deſcent of the Inheritance on J. S. the Term would 


be merged, and the Iſſues would be unprovided, for J. S. might alien the 
Eſtate. 
A. ſeiſed 


Rol.Abr.834. A. ſeiſed in Fee of a Houſe and Lande belonging io it, deviſes. dhe Miet 
of the Houſe to his Wife for her Life; em, he — - = ow pry 
e Houſe to his ſecond Son; em, he deviſes the ſaid Houſe, and, all the 
Fine by ir, to bis ſecond Son; t the Son tod but 20 Hunte 6 

Life; for the ſecond Deviſe to the Son had its Effect by conveying that 

Moiety of the Hoyſe, and the Land which he had not by the firſt Deviſe, 
8 and there ate no Words in the Win to creates larger Eftme, e. 
Cro.Elis.4gg. A. having Ifue two Sons, deviſes Black Acre to the eldeſt, and White 

225 1 the youngeſt ; and if either of chem died, his Acre ſhould go 
the Survivor, and Farther deviſed F TO Daughters) to each of them 
10s. it was adjudged the Sons rovk but an Eſtate for Life; for though the 
Conſideration generally gives a Fer, yet where there are expreſs Words 
to determine the Intent of the Deviſor, (which is Aways the Nule th 


: 


© BE 57: ® Wills) chers te Deviſe hall he F and here it ic 


x deviſed to provided that after the Death urvivor ſhauld have 

and B. both Acres, which declates his Intent that they ſhould have it but for Life, 

equally to be notwithſtanding the Sums appointed tobe paid to the Daughts. 

divided th I 

have bat 1 for Life, ſor this can mean no more chan that they ſhould ſeverally occupy the Lard. Rol. 
834. $2 


9 Co. 128. If A, deviſes Land to his Son B. and if he hath Iſſue Male of his Body 
wen 29. lawfully begotten, then that Iſſue ro h * and if he hath mo Iſſue Ma 
bent then to others in Remainder ; by this Berit B. hath an Eſtate-Tail ; fo 
| where the Deviſor ſaith, if he have no Iſſue of his Body, then it ſhall re- 

main over, that is as much as if he had ſaid, if g. dies without Iſſue Male, 


55 which had been ſufficient to create an Eſtate-Tail in him. 

Oro. Jac. 695. A. having two Sons B. and C. deviſed Blactacre to B. and bis Heirg, 
iq and and Whitacre to C. and his Heirs, and farther willed that the Survivor of 
Fele 87, them ſhould be Heir to the other, H either of them died 'withdur Iſſve z 
Ser Sid. 148. though the firſt Words were ſufficient to paſs an Eſtate in Fee, yet the 
= ſubſequent. Words correct them, and paſs only an Eſtate-Tail, and the Re- 
mainder in Fee was not coptingent, but executed, each Son being Tenanc 

, Tail of the Part to him deviſed, with the Remainder to the Survivor in 

ce. | ; 

Cro. Jac.448. A Man deviſed all his Free Lands to his Wife for Life, and after her 
_ my | Death to A. B. and C. his three Daughters, equally to be divided; and if 
Rot Abr.836, any of them die before the other, then the others to be her Heirs, equally 
Pollex. 487. to be divided; and if they die without Iſſue, then to others named in the 
Will; adjudged that the Daughters had an Eſtate-Tail. 2 

Noy 64. So where the Deviſe was to a Man and his Heirs, and if he die without 
Dyer 330. Iſſue, that then the Land ſhall go to A. and B. or che Survivor of them; 
3 Abr. adjudged an Eſtate-· Tail in the firſt Deviſee, for in theſe Caſes the (4) Extent 
35" of the Word Heirs is confined to the Deſcendants or Iſſue of the Body of 
. derte the Deviſee, ſince otherwiſe the Limitation over cannot veſt according to 
Land to 4 the Intent of the Dgviſor, for even in. Wills they will nat allow a Limita- 
his Son 775 tion of a Fee upon à Fee. A YT f 1 | D 

ever, and af- ——_ 8 ] = | 
ter his Deceaſe the Remainder to his Heir Male for ever, with other Remainders over, and beld an Eſtate- 
Tail in A. for though the firſt Deviſe being to him for ever would give him a Pee-fimple, yet the ſubfequent 
Words to his Heir Male, ſhew what Sort of laheritanee the Deviſor intended him. Bulſt. 219 to 223. 
Whiting and Mellin. Rol. Abr. 836. *r ned oof); gt l 


- 


» 


Rol Abr.837. Tf a * deviſes Lands to his Wife for her Life, and after to her Son, 
and if he dies without Iſſue having no Son, that then F. S. ſhall have it; 
the Son by this Deviſe takes an Eſtate in Tail Male, for though the Deviſe 
to the Son, and if he dies without Iſſue, had been a good Tail genera}, yet 
when the Deviſor went further and ſaid, having no Son, he thereby ex- 

plaĩined 


_-Deviles. 


plained what Iſſue he intended ſhould inherit the Land, and limited it to 
the Iſſue Male. \ ant ty? «5 | ane 

A. having Iſſue B. and C. deviſed ſome of his Lands to B. his eldeſt Cro.Car. 18; 
Son, and the Heirs of his Body, after the Death of his Wife, and if B. died S/4/%irg's 
living bis Wife, then to C. his Son, and deviſed other Lands to C. his — 
Son and the Heirs of his Body, and if he died without Iſſue, then to re- 8. C. a 
main over; B. died in the Life of the Wife, yet adjudged that C. could not Vent. 230. 
enter into the Land, while any Iſſue of B. remained; for the Words, if B. 3 Her. 434+ 
died living tbe Wiſe, did not abridge the Eſtate-Tail which was given by the wh R 
former Words, becauſe the Teſtator could not be ſuppoſed to intend to 38 
prefer à younger Son before the Iſſue of his eldeſt, eſpecially when he had 2 Will. Rep. 
in the former Part of the Will ſettled it on the Iſſue of the eldeſt, and made 196. S. P. 
the ſame Proviſion of other Lands the ſame Way for the youngeſt Son. Id. Kay. 
A. ſeiſed of Lands deviſed them to his Wife, if ſhe did not marry, but ? =, ” 
if ſhe do marry, then his eldeſt Son preſently after her Deceaſe to enter, Laxfird und 
and hold the Land to him and the Heirs Male of bis Body, the Remainder Cheet, 
to his other. Sons in Tail Male; the Wife did not marry, yet the Court Raym. 427. 
reſolved that the Lands were intailed by the Will, taking the Intent of the — — — 2 
Deviſor to be, that the Intail ſhould be created in all Events, but that the 005404 | 
eldeſt Son ſhould nor enter till after the Deceaſe of the Wife, unleſs in Caſe age 58 
of her Marriage, and then to enter preſently, | | 

A Man had Iſſue A. B. and C. and having three Houſes deviſed them all 2 Leov. 129, 
to his Wife, with Remainder of one Houſe to each Child, and their Heirs, 194- 
and if any of his ſaid Iſſue die without Iſſue of his Body, the Survivors to 3. Leon. 180. 
have totam illam Partem between them, equally to be divided; theſe laſt n 
Words carry only an Eſtate for Life in the Houſe of him that firſt dies to Caſe. 
the Survivors, for they imply no more than that the whole Part of him that 
dies firſt ſhall go to the Survivors, and there being no Eſtate limited it can 


be only for Life. 
| + Why was he not Tenant in Tail? See the Caſes, ſupra. 


A. deviſed all his Lands to his Wife till his Son ſhould be of the Age of Dyer 124. 
24 Years, and then to his Heir and to his Heirs for ever, and when he Rol. Abr. 839. 
comes to the Age of 24 Years, that ſhe ſhall have the third Part for her 
Life, and if he dies before the Age of 24 Years, then ſhe to have it all for 
Life; and after her Deceaſe, if the Heir has no Iſſue, the Remainder to 
B. the Remainder to the right Heirs of the Deviſor; the Heir came to the 
Age of 24 Years, but no Intail was created by the Will, for the Fee · ſimple 
deſcended to him, and the. Limitations were to take Place if he died before 
the Age of 24 Years, which he did not. 

A. deviſed Lands to B, his Son, and if C. his Daughter ſurvived B. and Roll. Abe, 
his Heirs, then ſhe ſhould have the Lands; it was adjudged that B. had 836. 
but an Eſtate-Tail, for the Word Heirs muſt be intended Heirs of his Bo- Cie. fi. 725. 
dy, for he could not die without (a) collateral Heirs while his Siſter was 416, 23 
alive; but if the Will had ſaid that if J. S. a Stranger ſurvives B. and Bulſt. 193. 
his Heirs, then he ſhould have the Lands; there B. had a Fee- ſimple, Cro. Car. 41. 
and then the intended Remainder over muſt be void, for it is to veſt on? Len, 162. 


a Contingency of B.'s dying without Heirs, which is too (6) diſtant to ye 1 733• 
expect. a a | Ls. Raym. 
| 568. Will. 


Rep. 23. pl. 5. Comyns 82, pl. 51. S. P. adjudged. (5) Vide Vaugb. 270, 271. 


So where A. deviſed to B. for his Life, and to his Heirs, and for want 3 Lev. 70. 
of Heirs to him, to C. in the ſame Manner, and for want of Heirs of N *. 
him, to D. and his Heirs for ever. The Jury found that B. and C. were N : 
Brothers, and that D. was next Couſin and Heir to them, though not men- 
tioned in the Will; and the Court held that they had but an Eſtate- Tall, 


vo L. II. a R : : and 


** * * ——_— „„ * ——— ——_———— ti... ah as 
* 


and the Remainder in Fee to D. good, for D. being Couſin and Heir to 
() 7 Co. 4. them, proves that he intended Heirs of the Body} (c) alſo want of Heirs of 
8. P. him are to be taken for want of Heirs of his Body. 1 
If A. deviſes Lands to B. for Life, and if he die without Iſſue, then to 


Cate Liob. 3e. remain to C. this is an Eſtate- Tail in B. for it is not to (4) remain to C. till 


1 Sosa. tze Iſſue of B. be ſpent. 
«08 271. v3 
Moor 68z. Lit. Rep. 259- S. C. cited. And in Will. Rep. 57, Vent. 230. 8. C. cited. ( An 
— wherever the Anceſtor takes an Eſtate for Life, and there is a Limitation to bis Heirs or Iſſue, theſe 
Words ſhall be Words of Limitation, and not of Purchaſe, and veſt the Inheritance in the Anceſtor ; laid 
il down as a Rule in Shelley's Caſe, Co. 99. But on this Rule of creating by Implication an Eſtate of Inhe- 
it ritance in the Anceſtor, there have been ſeveral nice Piſlinctions, as appears by the Caſes on this Head. 


j Vent. 230. So of a Deviſe to B. for Life, the Remainder to the next Heir Male, 
| Burley's|Caſe, and for Default of fuch Heir Male, the Remainder over; this is a 


| cited by Hale Fftate-Tail, for the Words Heir and Iſſue are Nomina collettiva, and carry 
4 848 the Land not only to the immediate Heir or Iſſue, but to all that deſcend 


li 43 Elia. but from the Deviſee. 


1 

| . whether 

| * de any ſuch Caſe on the Roll. 
0 

5 


* Page 59 But if Lands are deviſed to A. for Life, the Remainder to his firſt Heir 
2 Co. 66. Male, and the Heirs Male of the Body of ſuch Heir Male; the Deviſee 
| | Archer's Caſe. hath but an Eſtate for Life, by the expreſs Words of the Will, and the 
| 2 Anderl. 37. i mitation of the Remainder to the Heir Male, and to the Heirs Male of 
ſuch Heir Male, is a good contingent Remainder in the Heir Male, becauſe 
it may veſt eo inſtanti that the particular Eſtate determines. 
6 Co. 16. b. Lands were deviſed to A. and his Wife, and after their Deceaſe to their 
is Caſe. Children, they having then a Son and a Daughter; it was adjudged that A. 
ll Moor 397- and his Wife had bur an Eſtate for Life, the Remainder to the Children for 
[1 SY Eliz.743 Life; for no greater Eſtate had paſſed at Common Law; and the Intent 
1 _ of the Deviſor muſt plainly appear, or they will never admit of a Con- 
. Vent. 229. ſtruction different from what they would allow in Conveyances executed in 
[| 10 Mod. 376. the Life of the Party; and for that Reaſon, if the Deviſe had been to A. 
| S. O. cited, and his Children, or Iſſue, A. having Children at the Time, 4. and the 
1 | Children would have been Jointenants for Life. 
| 6 Co, 17. But if A. had deviſed Land to B. and his Children or Iſſue, and B. had 
| Vent. 229- none at the Time of the Deviſe, then he takes an Eſtate-Tail, for it is 
| 3 Lev. 59, 50. plainly the Intent of the Deviſor, that the Children ſhall have the Land; 
| | and they cannot take as immediate Deviſees, for they were not in eſſe, nor 
N by way of Remainder, for the Deviſe was immediately to B. and his 
N Children; and therefore they ſhall be taken as Words of Limitation, viz. 
l | : as Children of his Body, 
| — One having two Sons H. and B. by his Will in Writing deviſes Lands to 
Vent. 214, his Son 4. for his natural Life, and after his Deceaſe he gives the ſame to 
225, Or. the Iſſue of his Body lawfully begotten on a ſecond Wife, (he having a 
3 i 90 . firſt then living), and for want of ſuch Iſſue to B. and his Heirs for ever, 
1 1. with Power to A. to make a Jointure to ſuch ſecond Wife for her Life, and 
| Fitzgid. 23. dies; A. in the Life of his firſt Wife ſuffers a Recovery to the Uſe of him- 
| S.C. cited. ſelf in Fee, and dies without Iſſue; and the Queſtion was, Whether by this 
[| Fogg” Is Deviſe 4. was Tenant in Tail, for then by the Recovery the Remainder 
| _ ' was deſtroyed; or if he was only Tenant for Life, for then this Recovery 
See 2 Will. was a Forfeiture of his Eſtate; and it was adjudged in B. R. againſt the 
Rep. 472. Opinion of Hale Ch. Juſt. that A. had but an Eſtate for Life; but this 


Pl. 134- Judgment was reverled in the Exchequer Chamber, and adjudged that A. 
King and . 
Mialbrg 3 as | Upon 


this ſeems to | | 
| be the moſt ruling and eſtabliſhed Caſe relating to this Doctrine, it may not be improper briefly to iaſert the 
| Reaſons of the Reſolution, which are theſe: 1. Becauſe that Iſſue is Namen colle4ivum, and is a ſtronger 


Word 


0 152 6 

ls ee had an Eſtate-Tail. 
6 a 
| 

lj 


: Deveſes, 


- 
a 
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Upon a ſpetial Verdict, the Caſe wass Riabamd Gooch feiſed in Fee df Fountain and 
Lands in Suffolk, by Will in Writing deviſes to Richard, Son of his late Cech, adjudg- 
Brother, all his Lands commonly called P. and alſo all other his Lands *% . * 
during his natural Life, und to the Heirs Male of his Body begotten; atil Fac. 1447. 
for want of ſuch Iſſdbe, he the ſaid Richard to have the ſaid Eſtate but 
during his natural Life, and no longer; and then his Will was, that the 
aforeſaid Eſtate ſhould defcend to Philip his Nephew : Nioburd fuffers u 
Common Recovery to the Uſe of 'hiinfelf und his Heits, and deviſes this 
Land to the Defendant in Fee, and dies without Iſſue Male; and it was 
adjudged to be an Eſtate-Tail in Richard, and ſo the Remainder barred 
by che Recovery, and not an Eſtate for Life, and ſo forfeited by the 


a; 


Recovery; for the Words and for cant f ſuch Jſſue,-be the: Richard 10 Rage bo 
bave but an Eſtate during his natural Life, is no more than the Law implies; 

for if Tenant in Tail has no Iſſue, it reſolves into an Eſtate for Life, and 

ſo it was adjadged ; the Objection was, that it ſhould be conſtrued thus: 
I give the Land to Richard during his Life, and ao longer, in caſe he has 
no Iſſue Male of his Body; and fo an Eſtate-Tail upon a contingent; and 

he dying without Iſſue Male, it is now become but an Eſlate for Life ab 0 
initio, but the Judgment was ur ſupra. | 

A Copyholder in Fee ſurrenders to the Uſe of his Will, and by Will de- Cto. Jac. 199. 

viſes his Copyhold Lands to his Wife, and if ſhe hath Iſſue by the Deviſor, ./ and 
that Iſſue ſhall have it at his Age of 21 Years; and if the Iflue die before Shephard, ad- 
that Age, or before his Wife, er % Jbe bath ue fe, then ſhe ſhall chooſe . Med. 16. 
two Artornies, and ſhe to make à Bill of Sale of my Lands to her beſt 319. 8. C. 
Advantage; und per Curiam, ſhe hath only an Eſtate for Life ; and having ciied. 

no Iſſue, hath no Intereſt to diſpoſe, but an Authority only to nominate 

two, who ſhall ſell, and the Vendee ſhall be in by the Will. 7 | 


| + As the Sale was to be to her beſt Advantage, did not the Teſtator mean ſhe ſhould have the Money ariſing : 
from the Sale; and if fo, might ſhe not, at her Election, have held the Land as ove ſciſed'in Fee. 


One by Will deviſes Lands to 4. for Life, without Impeachment of, _ 
Waſte; and in caſe he ſhall have Iſſue Male, to ſuch Iſſue Male and his N * 4 
Heirs for ever; and after the Death of A. in caſe he ſhall leave no Iſſue 203. S. C. 
Male, to B. and his Heirs for ever, and dies; 4. ſuffers a Recovery, and eited in 8 Mod. 
declares the Uſe to himſelf in Fee, and by his Will deviſes it to C. in Fee, 236, 
and dies without Iſſue; and the firſt Queſtion was, Whether by this Deviſe * Firzgid. 
A. took an Eſtate in Tail Male, or only for Life; and it was held to be but 10 Mod. 464. 
an Eſtate for Life in A. 1ſt, Becauſe it was deviſed to him expreſsly for Life, between Lod- 
and that without Impeachment of Waſte, which would have been needleſs en and 
if it were an Eſtate-Tail. 2dly, The Words, and in caſe A. die mnithout Iſſue . 
Male, or leave no IJue, are not to be taken ſubſtantively and abſolutely, but ing ready to 
relatively to what was ſaid before, viz. if A. die without Iſſue, who ſhall give Judg- 
take the Fee as before is appointed; and theſe oblique Words cannot be ment on this 
intended to deſtroy by Implication the Eſtate exprefily deviſed before to the Hein, Z. 


Iue Male of A. and there is no Uncertainty in theſe Words, 10 the Iſue ned inc 


3 ther, VEE. - 
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* * 4 - = 


Word than Children, which takes in only the immediate Deſcendants of the Parent; but Iſſue takes in all 
from Generation to Generation; and ſo long as there are any Iſſue of 4. the Remainder is not to take Place. 
2. In Acts of Parliament, Iſſue is as comprehenſive as Heirs of the Body; as in *. 2. % Doris, it is faid, 
quo minus ad exitum-deſcendat, which takes in all Iſſues i Secula Seculorum. 3. He bad no Iſſue at this 
Time, for then it would, as this Caſe is, veſt in them by way oſ Remainder ; but having none, leaves it to 
the Conſtruction of Law, upon the Import of the Word e. 4. It is Iſſue of his Body begotten, which is 
an Eye of an Eſtate-Tail. $5. It is ſaid, and for want of ſuch Iſſue, which is a Phraſe agreeable to an Eftate- 


Tail. 6. It is in Caſe of the Creation of an Eſtate-Tail, where Yelantes donarori; has forme Influence, 7. It 
is in Caſe of a Will, where the Intention of the Teftator is to govern. 
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| a N 
Whether theſe Male; which of them ſhall take, if there be ſeveral, for the Eldeſt ſhall take 
Remainders the Fee by Purchaſe, c. Ib. aint ny N yo at Ang | 


; 


could take | i iis alls Þ A 9887 Yir >” Ein. 1 254, $6 IO 1 

Place as executory Deviſes, or contingent [Rempainders ;. upon which it was twice argued ;. but | before apy 
Judgment the Parties agreed; but in Salk. 224. pl. 1. S. C. it is, ſaid to have been further held, that this 
Limitation to the Iſſue was not an Executory Bale, being after a F. rechold, but a contingent Remainder, 1o 
| that a Poſthumous Son could never take; + bat there is no Judgment but per Raym. Cb. Juft.' in the 
10 Caſe of Sparrow and Weigh it was determined, and Judgment entred, Paſch. 9 . 3. that it was only an 
| Eſtate for Life; and it was likewiſe | decided in the ſame Manner in Ohancery,; and on an Appeal ta the 
Houſe of Lords, Abr. Eq. 183. API Wolli ib to | ul el 5:2 02 bas 
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+ This was before the Stat. which enables poſthumous Children to take a contingent Remainder which bath 
not any Truſt-Eftate to preſerve it, vide 10 & 11 V. 3. c. 16. | | 1 


i A. deviſes his Eſtate to Truſtees and their Heirs, in Truſt for B. for 
2 Vern. 427. Life, and to his firſt and other Sons in Tail; but in Cafe A. died without 
449. Popham an Heir Male of his Body begotten, the Truſt to be void; and in ſuch 
1 and Bamfeld. Caſe he gave the Eſtate to J. S. and it was held, that theſe. Words, if be 
1 | S,  citecin ie without Heir Male of his Body begotten, did not give him an Eftate-rail 


| 260. N a , 
10 | Pang. 35 by Implication, nor inlarge an expreſs Eſtate deviſed to him for Life. 


b 
| 
See Will. Rep. 333. 


| Skin. 240. If A. deviſes to D. his Daughter for Life, and after her Deceaſe to her 
| Pl. 5. firſt Son, and the Heir, of his Body; and if he dies without Heirs of his 
n 3 . Body, then to her ſecond and other Sons, and the Heirs of their Bodies, 


| S. C. cited. and after them to N. in eadem forma, and for Default of ſuch Iſſue, to 
ſi Vent. 230. FJ. S. in Fee; and after the Will was finiſhed, but before Publication, the 
|| 4 Mod. 318. Teſtator adds this Clauſe : Memorandum, The Intent and Meaning of the 
| 4 * 65 5 Teſtator is, that D. ſhall not alien the Lands given to ber, but that they ſhall 
| | ** 50 be to her Heirs Male, and for want of ſuch Iſſue to N. this reſtrictive Clauſe 
pl. 377. . explains the Intent of the Teſtator, and therefore B. ſhall have an Eſtate 
Eq. Abr. for Life, and not an Eſtate-tail by Implication.“ 

184. hy 


pl. 25. Friend and Bouchier, 


| | According to the preceding Caſes, this Deviſe to B. being an expreſs Deviſe for Li/?, it ſhould ſeem 
1 that the reſtrictive Clauſe does not alter the Caſe. a 


| 2 Vern. 526. If A.deviſes Lands to Truſtees to pay Debts and Legacies, and then to 
| between ſettle the Remainder of one Moiety of what ſhould remain unſold to HE. 
| pope Þ and the Heirs of his Body by a ſecond Wife, and in Defaulr of ſuch Iſſue to 
| decreedin her Son F. and the Heirs of his Body ; the other Moiety to F. and the 
fl Chancery. Heirs of his Body, with Remainders over, taking ſpecial Care in ſuch Set- 
[| | | tlement, that it never be in the Power of either of my ſaid Sons F. or H. to 
| dock the Intail of either of the ſaid Moieties given them, as aforeſaid, during 
| their or either of their Life or Lives; this Eſtate being only executory, it 
muſt be conſtrued as if like Proviſion had been contained in Marriage-Arti- 
cles; and therefore the Sons ſhall have Eſtates for Life conveyed to them; 
| but it muſt be without Impeachment of Waſte, 
4 Mod. 316. 4: makes a Settlement of his Eſtate on B. his Son, for Life, Remainder 
| Skin. 359, to his firſt, Sc. Son in Tail Male, afterwards the Reverſion in Fee being 
| pl. 1. in himſelf, he made his Will as followeth: As touching my Lands and Tene- 
Ld. Raym. 37. ments, &c. my Will is, that if my Sen's Wife die, during the Life of ber 
S. C. Moor a J 
and Parker, Husband, without Iſſue Male, that then he ſhall have Power to make a Jeinture 
ts any other Wife ; and for Want of ſuch Iſſue Male of bis ſaid Son, then the 
Lands ſhall be and remain to his Son, &c. by any other Wife, and his Grandaugh- 
| ter ſhall have 4000 J. And in Caſe of Failure of Iſſue Male by bis Son, then all 
= bis Lands ſhall go to his Grandchildren and their Heirs, Share and Share alike. 
Adjudged, that the Settlement and Will being diſtin Conveyances, the 
4 Eſtate 


— — ot —é— - _ 


viles. 


1 * Ec ths. 8 8 9 # m „ 


Eſtate for Life in the Settlement cannot be tacked to the Eſtate in the Will, 
as 3 an Eſtate - tail in the Son, ſo that he continued only Tenant 
or Life. | 

A Man ſeiſed in Fee, deviſed to J. B. for his Life only, without Im- Abr. Eg. 184. 

pier et Waſte, and from and after his Deceaſe, then to the Iſſue pl. 25. 
ale of his Body lawfully to be begotren, if God ſhall bleſs him with any, 4 Will. Rep. 

and to the Heirs Males of the Bodies of ſuch Iſſue lawfully begotten: and 47% EIS 

for Default of ſuch Iſſue, Remainder to J. C. and the Heirs Males of his cited in Pitz- 

Body; and for Want of ſuch Iſſue, he limits two Remainders over in the gib. 12, 22. 

ſame Words z and it was adjudged that J. B. took only an Eſtate for Life, Mod. 261. 

for the Eſtate was given to him for Life, and there was a Limitation after- — 

wards to his Iſſue, which was a Deſcription of the Perſon who was to . 

the Eſtate - tail. | | 


— 


* Gilb, Ca. 8 vo. 20, 129. Judgment more fully ſtated, 2 Stra. 731. which alſo wide. 


— 


A. deviſed certain Lands to his eldeſt Son for Life, without Impeach- Abr. Eq. 185. 
ment of Waſte, Remainder to J. S. his Grandchild for Life, without Impeach- WI. Rep. 7 59. 
ment of Waſte, with Power to him to limit a Jointure of the ſame Land to r 1 
any Woman he ſhould marry, for her Life; and after his Death he deviſed g Mod. 250. 
the Lands to the firſt Son of J. S. the Grandchild in Tail, and fo to the 384. 
ſixth Son; and then deviſed, that if J. S. the Grandchild, ſhoold die with- Fizzgib. 14. 
out Iſſue Male, the Land ſhould remain to J. B. Held that J. 8. took an . l ce 
Eſtate-tail ; for if there had been a ſeventh Son, he could not have taken; Ef 
and there it was neceſſary to create an Eſtate- tail by Implication. Nenn by 

| The. f | the Court 


of Common Pleas, agd decreed accordingly in Chancery. 


A. deviſed the Surplus of his Perſonal Eſtate to be laid out in a Purchaſe L-gart and 
of Lands to be ſettled on B. his Nephew for Life, and after his Deceaſe C 

to the Heirs Males of the Body of the ſaid Nephew, and to the Heirs Males 8 1 7 2 by 
of the Body of every ſuch Heir Male ſeverally and ſucceſſively one after Reſolution. 
another, as they ſhall be in Seniority of Age and Priority of Birth, every Eq. Abr. 389, 
Elder, and the Heirs Males of his Body, to be preferred before every 394. Pl. 3. 
Lounger; and for Want of ſuch Iſſue, to his Brother in the ſame Manner, Sid. q. Rep. 
On a Caſe ſtated for the Opinion of the Court of Common Pleas, three of Will.Rep.87, 
the Judges certified, that the Nephew ſhould have an Eſtate-tail con- go, 91. pl. 17- 
veyed to him, but Judge Tracy held it only an Eſtate for Life, +. 1 | 


* See ſupra the Caſe of Leonard and the Earl of Suſſex ; a3 it was deſigned to be by Settlement, it ſhould 
ſeem the Teſtator meant B. ſhould have only an Eſtate for Life, See likewiſe infra, the hext Cale. 


The Plaintiff 's Father, by his Will, deviſed the Eſtate in Queſtion to“ Page 62. 
the Plaintiff for Life, without Impeachment of Waſte, Remainder to Truſ- Abr. 2 
tees during his Life, to ſupport contingent Remainders, with Remainder +5 1 
to the Heirs of the Body of his ſaid Son, Reverſion to himſelf in Fee, with 5 decrees 
a Power to the Son to make a Jointure of ſuch a Part; and deviſed like wiſe at the Rolls. 
a conſiderable Perſonal Eſtate to be laid out iv a Purchaſe of Lands, and 2 Will. Rep. 
ſettled to the ſame Uſes ; and the only Queſtion was, Whether the Plain- 471. pl. 8 
tiff took an Eſtate · tail, or only an Eſtate for Life; and it was held, that 1 10 
he took only an Eſtate for Life, as the Words were expreſs, and had all the 7,14; C.. 8. 
other Marks attendant on an Eſtate for Life; and conſequently that the - 
Heirs of the Body ſhould take by Purchaſe; and though the Eſtate would 
veſt in the firſt Son as Tenant in Tail by Way of Purchaſe, yet not fo as to 
exclude the other Sons, or their Iſſue, from taking the like Eſtate, when- 
evcr bis Eſtate determined for Want of Iſſue. | ea 

Vor. II. WIE 0777 I | A. 
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the Siſter, in 


Deviles. 


W A. deviſes Lands to his Wife for Life, and for her better Support he gives 
pl. is, © and bequeaths unto her the Sum of 5001. to be raiſed by his Executors or 
Gub. Eq. Rep. Adminiſtrators, by Sale of Timber, or by Sale of any Part of the Premiſſes, 
28. or otherwiſe, by Digging, Sinking, Getting, and Sale of Coal on the Pre- 
See Cro. El. miſſes, or any Part thereof, at hers, her Executors and Adminiſtrators Choice 
— 8 and Election; and if my ſaid Wife ſhall happen to die before the ſaid Sum 
Andr. oak. be raiſed, as aforeſaid, then ſuch Perſon whom ſhe had appointed in her 
3 Danv. Abr. Life-time to raiſe, &c: for. which I give them and her full Power and Au- 
178. pl. 26. thority ; provided nevertheleſs, that if either of my Siſters hereafter named, 
oo 253» or ſuch Perſon for whom my Truſtees hereafter named ſhall be Truſtees, 
Gaal 58. ſhall pay unto my Wife, her Executors, &c. the ſaid Sum of 5001. that 
Stra. 798. the ſaid Power of ſelling ſhall ceaſe ; and after the Deceaſe of my ſaid Wife, 
Barnard. K. B. I deviſe all my Eſtate before-mentioned to A. B. and C. and the Survivor 
3 and Survivors of them, upon the Truſts hereaſter mentioned, that js to ſay, 
$3.27 in Truſt for my Siſters A. L. and D. E. equally betwixt them, during their 
Weigh, ad- natural Lives, without committing any Manner of Waſte, from and after 
judged an the Deceaſe of my ſaid Wife; provided always, that what Sum or Sums of 
Eſtate-tailin Money, in part or in full of the ſaid 5001. hereby left my Wife, ſhall be 
the Great Sef. really paid my Wife, her Executors, &c. by either of my ſaid Siſters, that 
ſions of l, in that Caſe my Will is, that ſuch Money be likewiſe raiſed by getting of 
but that Judg- Coal on the Premiſſes only; and if either of my ſaid Siſters happen to die, 
ment reverſed leaving Iſſue or Iſſues of her or their Bodies lawfully begotten, or to be be- 
= he 3 gotten, then in Truſt for ſuch Iſſue or Iſſues of the Mother's Share, or elſe 
held only an in Truſt for the Survivor or Survivors of them, and their reſpective Iſſue or 
Eſtate for Iſſues; and if it ſhall happen that both my ſaid Siſters die without Iſſue, as 
Life; but the aforeſaid, and their Iſſue or Iſſues to die without Iſſue or Iſſues lawfully to 
* a be begotten; the ſaid Truſtees to ſtand and be intruſted to and for my Kinſ- 
the Hooſe man 7. S. and the Heirs Males of his Body, &c. and for Want of ſuch Iſſue, 
of Peers, by then in Truſt for R. G. and this was held an Eſtate-tail in the Siſters, 

The Opinion 

of dec, C. J. Pergelly and Forteſcue. Deviſe “ for Life and no longer, may create an Eftate in Tail, by 
neceſlary Implication, to effectuate the manifeſt general Intent of the Teſtator. Bur. Rep. 50, 51, 52. 


— 


(E) Cf Terms fo2 Years, and uncertain In⸗ 
tereſts by Deviſe. 


$ Co. 96. a. F a Man deviſes Lands to his Executors for Payment of his Debts, and 
SHER 2 1 after Debts paid the Remainder over; the Remainder is good; but it 
1 ?* ſhall not veſt at the Death of Executors, but the Eſtate ſhall be conſideted 
as an uncertain Intereſt, which ſhall go from Executor to Executor for the 
Payment of the Debts; for if it were to detetmine by the Death of the 
Executors, the Debts might never be paid. : 
* Pace 63 * It a Man deviſes his Land to be ſold by his Executors, or to his Executors 
Co. Lit. 1 1 2. b. 70 be ſold, the Executors ſhall have the Profits to their own Uſe, and not as 
236.3. vid, Aﬀets, therefore they are obliged to ſell to the firſt Purchaſer ; but if the 


Head of Heir Deviſe had been, that his Executor ſhould ſell the Land, there they have 


and Ancefior. not the Profits of the Land before the Sale; for there are no Words to 


break the Deſcent from the Heir, and carry it from him; and for that 
Reaſon the Land ſhall deſcend to him till the Sale. 


Rol. Abr. If a Man poſſeſſed of a Term for Years, deviſes the Land to another 

775 generally, the Deviſee ſhall have all the Term, without any Limitation to 
determine upon his Deatb. (i Aa ni, 

3 Co. 29. A. deviſes his Lands to his Executors till his Son comes of Age; the 


2828 Profits to be employed in the Performance of his Will; tho' the Son dies 
Chan, Ca. before he be of Age, yet the Intereſt of the Executors continues till he might 


113. 8. F. be 


»» ans to p 
— 


be of Age, if he had lived; for ſince the Intent of the Deviſor governs in 
Wills, it might deſtroy that, if the Executor's Intereſt ceaſed at the Death 

of the Son; for it is reaſonable to believe that the Teſtatot found on a Com- 

putation, that the Profirs of the Land in that Time would anſwer his Debts, 

ſo hat this is a good Deviſe of the Term till the Son would be twenty-one, 

tho? he die before. | | 

If a Man deviſes Land to his Wife till his Son comes of Age, to provide Cro.Fliz.252. 
his Children with Neceſſaries; tho? the Wife dies before the Son comes of 2 Leon 211. 
Age, yet her Intereſt does not determine by her Death, becauſe it was not Dyer 210, 

a Matter of meer Confidence, but ſhall go to her Executors; but (a) if the (a) 2 Leon. 
Deviſe had been, that his Land ſhould deſcend to bis Son, but that bis Wife 221. S. P. 
ſhould bave the full Profits thereof until the full Age of bis Son, for his Educa- 

tion; here is nothing deviſed to the Wife, but a meer Confidence that 

ſhe ſhall take Profits for the Education of the Son; and by the Will ſhe is 

but in Nature of a Guardian or Bailiff, for the Benefit of the Infant, which 
determines by her Death. 

A Man deyiſed certain Lands to his Wife till his Son and Heir apparent ay, Eg. 95. 
ſhould attain to his Age of twenty-one Years, and when his Son ſhould Gilb. Eq, Rep. 
attain to his Age, then to his Son and his Heirs, and died; the Son lived 36. 
to the Age of thirteen Years, and then died; and the Wife, ſuppoſing that — and 
ſhe had a Title to hold the Lands till ſuch Time as the Son would have at- — 1 = 
_ tained his Age of twenty-one Years, in caſe he had lived to that Time, 1713. 

continues in the Perception of the Rents and Profits of the ſaid Lands for 
ſeveral Years; and the Bill was brought againſt her by the Heir at Law of 
the Son, to have an Account of the Rents and Profits from the Death of the 
Son; and tho* the Wife was Executrix likewiſe of her Huſband, yet it not 
being deviſed during that Time, for Payment of Debts, nor any Creditors, 
nor Want of Aſſets appearing, * it was held by my Lord Chancellor, that the . This diflin. 
Wife's Eſtate determined by the Death of the Son, and that the Remainder quiſbes it, 
veſted preſently in the Son upon the Teſtator's Death, and was not to expect from the Caſe 
till the Contingency of his attaining his Age of twenty-one Years ſhould above. 
happen, for then in this Caſe it never would have veſted, he dying betore 
that Age; and therefore decreed the Wife to account for the Profits from 
the Time of the Son's Death; and upon a Re-hearing his Lordſhip con- 
tinued of the ſame Opinion, and grounded himſelf on the Diſtinctions taken 
in 3 Co. 19. and 6 Co. 35. 3 

A Term was deviſed to B. and if he died within the Term, the Re- 
ſidue to go to C. after he attained his Age of twenty-one Years, B. died, Sid. 151. 
and then C. before he came to that Age; by this Deviſe B. had the (5) my _ 
whole Term in him (for if a Termor deviſes, his Houſe, or his Term, + 1 4 
* without more Words, the Deviſee has the whole Term) and the Reſidue of ( 80 if a 
it was to go to C. on a precedent Contingency, viz,. when he came of Age, Term for 
which never happened, and conſequently his Executors can never have it; 1000 Years 
and the Executors of the Dèviſor have neither an Intereſt, nor a Poſſibility of 1 — — A 
one, becauſe he made a total Diſpoſition of the Term; as if a Copy holder minder co 3. 
for Life ſurrenders to the Uſe of B. for Life, who is admitted, and dies in and the Heirs 
the Life of the Surrenderor; yet he ſhall have no Benefit by ſurviving him, of bis Body; 
becauſe the whole Intereſt was ſurrendred; therefore it was adjudged in the e whole 


principal Caſe, that the Executors of f. ſhould have the Remainder of the in 4. and E 
Term. | 9 cath | has only a 

| Poſſibility, 
of Freehold is 


= 


and no Intereſt veſts in him till the Death of A. beceoſe, by the ſtrict Rules of Law, an Eſtate 
greater than any Term for Years. 3 Lev, 264. Douſe and Earl.“ | 
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» gee farther as to the general Doctrine, relative to a Deviſe of a Term, with Remainders over, Se. 


Fearne's Eſſay, 3 Ed. 342, 345, 300 375, 385. 3 
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Devties. 


Jong 


2 Lev. 191. 4. deviſed to B. during his Exile, and if it pleaſe God to reſtore him to 
Vent. 326. his Country, or if he die, then to J. S. B. was a Dutchman, and had a 


2 Mod. 223. penſion from the States, but upon ſome Diſpleaſure the States deprived him 


1 of the Employment, and of his Penſion, and gave them to another, where - 


Poſcius, upon he voluntarily left the Country, and lived here with 4. who had been 
his Acquaintance beyond Sea; and after his coming hither a War happened 
between the Dutch and Engliſh, and afterwards a Peace was concluded be- 
tween the two Nations, yet B. continued here; and whether his Eſtate was 
determined, was the Queſtion. And the Court held it was not, for that the 

Exile intended by A. was the leaving his Country, becauſe of the States 
Diſpleaſure to him, and the withdrawing of his Penſion upon that Dis- 
leaſure. 

Cro. Jac. 259. F If a Copyholder deviſes his Land to A. and B. his two Sons, and to 

1 the Heirs of their two Bodies begotten, and wills, that each of them ſhall 

4s. 1 enter at the Age of twenty-one Years; the Executors ſhall not take the 

Profits till they are both of full Age, but he who comes of Age firſt ſhall 
enter, and then the other when he comes of Age, and they ſhall hold the 
Land jointly, ; 

4 Co. 82. A. deviſed his Lands to B. and C. and the Survivor of them, till 800 /. 

Corbet's Caſe. ſhould be raiſed out of them; and it was adjudged, that B. and C. ſhould 

8 have the Land no longer than they might have received it out of the Profits; 

pl. 1. 15% and that if a Stranger enters after the Death of the Deviſor, they may have 
an Account of the meſne Profits, but cannot hold the Landlonger than the 
Sum might have been levied; for if that were allowed, they may make it 
an eternal Charge on the Heir's Eſtate; but if the Heir himſelf enters and 
diſturbs them, they may hold over, for the Heir ſhall have no Benefit of 
his own Wrong; or they may have their Action againſt him, at their 
Election. 


—— — — — 


F) Ok Deviſes foꝛ the Payment of Debts. 


Eq. Abr. 197. RE DIT O Rs are ſo far favoured, 283 in Equity, that wherever 
it appears to be the Teſtator's Intent, that his Lands ould be liable 
to his Debts, they ſhall be ſubjected thereto, altho' there are not expreſs 
Words to charge them; and it ſeems remarkable, that in all the Caſes on 
this Head, the Lands have been held liable, and that chiefly on the Inten- 
tion of the Teſtator; and therefore it ſeems difficult to lay down any Rules 
in this Matter, which depends purely on Conſtruction. Thus much how- 
| ever may be inferred from the very Caſes on which the Lands have been 
Vern. 457- held liable, that @ bare Declaration by the Teſiator, that his Debts ſhould be 
paid is not ſufficient; for this being no more than the Law ſays, ſhall be in- 
tended of Perſonal, and not out of the Real Eſtate. 
Page 65. A. deviſed all his Lands to B. and the Heirs of his Body, and in another 


| Vero. 411. Part of his Will, reciting, that he owed B Money upon Account, he there- 


Comely and fore devifed to him all his Perſonal Eſtate, and made him-Executor, willing 
1 him to pay his Debts; and upon the reading of the Will, though the Clauſe, 


2 Vern. 229. 


S. C. cited, As to the Payment of Debts, ſeemed to relate to the Perſonal Eſtate only; 


and the De- and though the Lands were deviſed to B. in Tail, with a Remainder over 


cree {aid to be to another; and that it was objected, that a Tenant in Tail could not be a 
1 he Truſtee ; yet the Court decreed both Real and Perſonal Eſtate to be ſold for 
Ts. Payment of the Teſtator's Debts. L 4 * 
2 Vern. 228. If. J. S. deviſes his Lands to his Brother, who is his Heir at Law, in Fee, 
Alcock and and likewile deviſes ſeveral Legacies, and makes his Brother Executor, de- 


Sparbatt, I | ſiripg 


firing him to ſee his Will performed according to the Truſt and Conſidence decieed in 
he had repoſed in him; this makes the Real Eſtate liable, for the Teſta- Chaocery, 
tor needed not have deviſed the Eſtate to his Brother, being Heir at Law, a 
unleſs he intended that he ſhould rake them chargeable with the Debts and of Lords. 
Legacies. * * | — 1 UIIPYWY 

J. deviſed in the following Words, 7. 4, J) this ay. Will dipole - Yer ty; 
worldly Eſtate as it bath pleaſed God to beſtow upon me : Firſt; I will. that all PT 
my Debts be paid and diſcharged, and out 7 the Remainder of my Eſtate I give Ts 
and bequeath unto my Wife zool. my Mind and Will is, that my Wife baue ons 
Moitty of what is left, after my Debis paid: Item, I give to my dear Brother 
R. B. 4 Cloſe lying in the Pariſh of -— and for the remaining Pars of my 
Eftate, as well Real as Perſonal, I give and begueath unto my Brother 4 og 
whom I make Executor; and it was held clearly, that theſe Words ſubjected 
his Real Eſtate to the Payment of his Debts, 1 7 

So where A. being ſeiſed of a Real Eſtate, and alſo paſſeſſed of ſome Per- Abr. £4. 
ſonal Eſtate, made his Will ia Writing, and thereby deviſed in theſe Words: 198-9. Tre? 
Imprimis, I will and deviſe, that all my Debts, Legacies, and Funcral Cbargas nd, ern 
Hall be paid and ſatisfied in the firſt Place. Item, I give and deviſe; and then AGE, 

roceeds to diſpoſe of his Real and Perſonal Eſtate, the Perſonal Eſtate not i is faid, that 
bein ſufficĩent; and the Queſtion was, whether that Clauſe in his Will ſome Screfs 
- ſhould amount to a Charge on his Real Eſtate for the Payment of his Debis, us laid on 
Legacies, and Funerals; and my Lord Chancellor Cowper was clearly of Opi- 1 
nion, that it ſhould; for as to his Debts, it was but natural Juſtice they N 
ſhould be paid, and his Perſonal Eſtate would trave been hable to the Pay- 
ment thereof, whether he had given any Directions in His Will about them, 
or not; when therefore he wills and deviſes, that his Debts, Legacies and 
Funerals ſhall be paid and fatisfied in the 5ſt Place; theſe Words mult be 
intended to give a Preference, for thoſe Purpoſes, to any other whatſoever; 
and ſince he does not deviſe his Real or Perſonal Eſtate to any Perſon in 
particular, for thoſe Purpoſes, the Perſons who come within this Deſcription - 
mult be ſuppoſed to be within his View; and it muſt be talen as a Deviſe 
for their Benefit, preferable to any other Diſpoſition whatſoever, either of 
his Real or Perſonal Eſtate, and conſequently both of chem are thereby made 
hable thereto. "47 BYE M3 207 -! OY 22 

If Lands are deviſed to Truſtees for the Payment of Debts and Vern: 104. 
2 out of the Rents and Profits, the Truſtees may ſell the Land CS * 
itſelf. 5 e 

Bur if the Deviſe be to pay Debts and Legacies out of the annual Rents Vers. 104. 
and Profits; by theſf Wards the Land ſhall not be fold, ee | 

If there be a Deviſe of a Sum certain to be, raiſed out of the Profits Vent. 256. 
of Lands, and the. Profits will not amount to raife the Sum in @ conveni- 2 Vent. 357. 
ent Time: Per Lord Chancellor, It is the Law of this Court to dectec a 8. P. 

Sale. | . X * 

A. deviſes, that his Executors ſhall receive the Rents, Iſſues and Pro- 2 Vern, 26. 
firs of his Perſonal Eſtate, in the. firſt Place to pay 60 J. per Auum to Berry and + 
one for Life; and after that. Perſon's Death, out of the Remainder of Aan. 
his Eſtate, his Debts being paid, to raiſe Portions for ſeveral Children, pay- 

* able at twenty-one, and Maintenance in the meaty Time, and deviſes all * Page 66 
his Lands in ſeveral Parcels to ſeveral Perſons, at future Times; and the 

Maſter of the Rolls held, that the Lands wete liable to be fold, and rhat the 
Sales ſhould be out of all the Deviſee's Lands, unleſs the Perſonal Eftate were 


ſufficient, or the Rents and Profits in a reaſonable Time; and ordered att 
Account to be taken thereof in the firſt Place. * | 
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Devites. 


| (G) Ok Deviſes by Implication. 


; | 
; | E Law 1n conveying of Eſtates did not regularly ſuffer any to paſs b 
| 4 206: Implication, becauſe i is a Manner of transferring no Way v 
11 al. Abr. 843. to the Plainneſs and Solemnity of the Law ; as if A. ſurrenders to the Uſe of 
vn 2 7 17. b. B. and for Want of Iſſue of SEE WI. over to C. this in a Convey- 
1 ro. Jac.75- ance at Law had been but an Eſtate ife to B. and no Eſtate-Tail by Im- 
1 88 lication; but as there has been greater Favour and Latitude allowed 7a the 
1 Devi/e 52. Dif ſition of Eſtates by Will; and in the Conſtruction of them, the Judges 
| 2 Sid. 53- to ſupport the Intent of them, where it is very apparent, have admitted 
2 Lev. 207- Eſtates by Implication, though to the Diſheriſon of the Heir at Law; but 
in thoſe Caſes, ſuch Eſtates have been allowed only to ariſe by a neceſſary, 
| and not a poſſible Implication or Intention in the Deviſor; for the Heir's 
| | Title being plain and 3 wo ords by Conſtruction ſhall impeach it, 
0 which will bear à contrary Signification. 
| Vide the Au- As if A. deviſes Lands to his (a) Heir after the Death of his Wife; this 
1 thorities in the jg a good Deviſe to the Wife for Life by Implication; for by the expreſs 
ö | - #4 Words of the Will, the Heir is not to have it during her Life; and if the 
Ill Vern. 22. Wife has it not, none elſe can, for the Executors cannot intermeddle. 
l! 1 Vent. 223. 8.P. (a) Soif one having a Wife, and two Daughters, Heirs at Law, deviſes Lands to 
Ii one of che qd ogy this gives the Wife an Eftate for Life, though the Daughter is 
Il. __Y : ; 
1 


—— 


Bro. Dev. 52. But if a Man deviſes to a Stranger, after the Death of his Wife, this 


Oro. Jac. 75- gives the Wife no Eſtate for Life by Implication, for it is but a Demon- 
Il wy ration when the Eſtate of the Stranger ſhall commence.” 


lt. 2 Vent. 223. 


Rol,Abr.844. So if a Man deviſes his Term to his Son, after the Death of his Wife; 
; this raiſes no Eſtate for Life in the Wife by Implication; for here is no ne- 
ceſſary Implication, that the Wife ſhall have it as in the former Caſe, be- 
| cauſe the Son is not by Law to have the Term, as the Heir at Law is to 
I have the Inheritance, without a particular Deviſe, but the Executor; and 
[ therefore the Term in this Caſe may go to the Executor during the Life of 

| the Wife. 
| Rol.Abr.844, If a Man deviſes Land to F. S. and his Heirs, after the Death of J. D. or 
| | after twenty Years, and the Deviſor dies during the Life of F. D. or before 
1 the twenty Lears _— the Land in the Interim ſhall deſcend to the 
Heir at Law; for during the Time this Deviſor has made no Diſpoſition 
Il of it, bur left it to deſcend according to the Rules of Law, which carry it 

I | to the Heir. 
| Il Vaugh. 262. If a Man deviſes all his Paſture Lands in D. to his youngeſt Son, and 
Wi | Cro. Car. 368. alſo wills that all Bargains, Grants, Sc. which he had from C, ſhould be 
lis | to his youngeſt Son, and the Heirs of his Body ; it was reſolved, that the 
HY youngeſt Son ſhould not have an Eſtate-Tail in the Paſtures of D. by Im- 
plication, for the Words of a Will to diſinherit the Heir at Law, muſt 
1 | Page 67 have a clear and apparent Intent; and this at moſt could have been but a 
| | poſſible Implication, that the Deviſor might have intended the Son an In- 
[\ tail in the Paſtures, which is not ſufficient to deſtroy the plain Title of Deſ- 

1 cent to the Heir at Law. 

| | Cro. Jac. 75, A. leaſes, upon Condition that the Leſſee ſhall not alien to any beſides his 
Lil Vaugh. 266. Children; the Leſſee deviſeth the Term to H. his Son, after the Death of 


Fil. Rol. Abr. 844. his Wife; it was adjudged, that this Deviſe was no Breach of the Condition, 
1 for the Wife took no Eſtate by Implication; for there can be here but a 
| poſſible Implication at moſt; and ſince the Intent of the Deviſor is the beſt 
1 Rule to conſtrue Wills by, it would be abſurd to ſay, that the Deviſor in- 


tended 


 Deviles. 


tended to convey ſuch an Eſtate which muſt forfeit his own, therefore the 


Executor ſhall have it (a) while the Wife lives. (a) ti a Terc) - 
Executors after the Death of the Wife: Ogære, Whether ſhe ſhall have an Eſtate for or ſhall 'the Exe- 
cutors have it during bet Life, to perſorm bis Will, and after her n Legütech. Ni Cro. 


Vavgh. 261. 


— 


+ Why ſhould not the Wife have ai Eſtate 
take the Term, if not deviſed) as in Caſe of a 
the Wife ? | 


Jac. 7 


A ſeiſed of a Manor, Part in Demeſtic and Part in Services; deviſed all Moor, pl. 24. 
the Demeſne to his Wife expreſsly, for her Life, and all the Services, for fif- V**8Þ+ 265: 
teen Years, and then deviſed the whole Manor to a wan, of wag her Death; 

it was reſolved, that the laſt Deviſe ſhould not take till after her 

Death, and yet ſhe ſhould not have the Services for her Life by Implica- 

tion, but that the Heir ſhould enjoy the Services after the fifteen Years, 

while ſhe lived; for there appears no neceſſary Implication that ſhe ſhould 

have the whole for her Life, with an Excluſion of the Heirz and a poſſi- 

ble Implication is not ſufficient to exclude him; for nothing but the appa- 

rent Intent of the Deviſor can do that; but if the Deviſor had ſaid, hat 

after the Death of his Wife and the Stranger, the Heir ſhould have the 

Manor, there the Wife by a neceſſary Implication ſhall have the whole Ma- 

nor while the Stranger and Wife live, and the Stranger cannot take any 

Thing whilſt ſhe lives. | | 

From this it appears that the Rule, viz. where a Deviſee takes any Thing Cro. Rliz: 16; 

by an expreſs Deviſe, he ſhall not have any other Thing deviſed by the ſame Vaugh. 263. 

Will by Implication, is deſtroyed by the Diſtinction of a neceſiary and a | 

poſſible Implication; for the former Caſe proves, that a neceſſary Impli- 

cation will give an Eſtate, though the Deviſee took by an expreſs Deviſe 

before; and a poſlible Implication is ſufficient in no Caſe to convey an Eſtate 

to the Diſheriſon of the Heir; for that is the principal Point between Gard- 

ner and Sheldon, in Vaugh. 263. where the Words of the Will are, that if 

my Son G. and my Daughters M. and X. die without Iſſue of their Bodies, 

then my Lands to remain to my Nephew V. it was adjudged, that the De- 

viſe to G, being Son and Heir, was void, and that the Daughters took no 

Eſtate by that poſſible Implication z but their dying without Iſſue is only 

2 Deſignation of the Time when the Nephew is to take. wid. - 

A. deviſed to his Wife , 600/. to be paid to J. S. for the Payment of 3 Lev. 259. 
Lands he purchaſed from him, and are already ſettled on her for her Join- 2 Vent. 57. 
ture; the Lands were not ſettled on her; and adjudged they did not paſs by eng 24 

the Will by Implication, for there appears no Intent that ſhe ſhould have IL 

them by the Will, and conſequently they cannot paſs from the Heir at Law 

by Implication, ſince the Deviſor was only miſtaken as to the Settlement of 

cho in his Life- Time. | | 

A. deviſed all his Eſtate Real and Perſonal for the Payment of Debts and Chan. Ca. 

Legacies, and deviſed 100 l. to his Heir at Law; this was decreed a good 196. North 

Deviſe in Fee, but no implied Truſt aroſe to the Heir at Law for the Surplus; and Compton, 

for by that Conſtruction the Deviſee would have no Benefit by the Deviſe; og * 


beſides, the Legacy of 100 l. to the Heir at Law is in this Caſe an Exclu- — 
ſion of the Heir from any further Benefit. Truſts by In- 


; tration. 
® A. has two Sons B. and C. and deviſes Part of his Land to B. in Tail, 2 Page 68 

and the other Part to C. in. Tail ; and if any of his Sons died without Iſſue, 4 Leon. 14. 
then the whole Land ſhould remain to a Stranger in Fee; C. died, yet the 

Stranger could not. enter into his Part, for the other Brother took it by 
Implication, the Words of the Will being, that the whole Land ſhall re- 

main to a Stranger, which he cannot have while either of the Sons or any 

Iſſue of their Body be living. 


Another 
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Fd: ſupra © Another Rule relating to Deviſes by Implication is this, that where the 
Leuer (D).  Deviſce takes a particular Eſtate of Inheritance by expreſs Words in the 
6, . Will, ſuch Eſtate ſhall not be inlarged by Implication ; for ſince Deviſes by 
4 Implication are allowed in Favour to Wills, that where the Intention of 
oor 113. the Teſtator may be preſumed, the Judges will purſue it. no it be not 
2 Leon. 226. expreſſed in plain Words, yet there is no Room for ſuch Conſtruction where 
Vent. 230. the Deviſee has an Eſtate given him by expreſs Words in the Will; for chat 
would he to over rule the plain Meaning of the Teſtator againſt his own 
Words; therefore if A. deviſes to B. for Life, the Remainder to C. and the 
Heirs Male of his Body, and if it happens that C. ſhall die without Heirs 
of his Body, then the Remainder to D. this is but an Eſtate in Tail Male 
to C. becauſe that Eſtate being given to him by expreſs Words ought not 
to be over-ruled by a bare Implication, that the Teſtator intended him a 
Teatr Eſtate by the Words, if be chance to die without Heirs of his 
ody. | | 
Bulft, 63. | 7h Deviſe be to A. and his Heirs Male, and if he dies without Heirs of 
Dyer 171. a. his Body, then to remain to B. in Fee, this is bur an Eſtate in Tail Male to 
in Margine. A, for the Law ſupplies the Words of bis Body, and ſince the Deyiſor onl 
(a) So if 8 gave it by (a) expreſs Words to him and his Heirs Male, it would be ail 
_ _ 0 „ bis plain Words i et in his Iſſue Female by Implication on the other Words, 
Heirs of his if be die without Heirs of bis Body. | 


Body, and if | | | 
he 2 without Heirs, theſe laſt Words will not againſt the expreſs Declaration of the Teftator give the De- 


viſee a Fee-ſimple by Implication, 2 Vern. 451. 


Bendl. 212. B. having Iſſue a Son and two Daughters by ſeveral Venters, the Son 
Caches died leaving two Daughters, and then A. deviſes one of his Meſſuages to 
Wo „ Z. his own Daughter, and her Heirs for ever, and his other Meſſuage to 
Wa 269% C. his Daughter, and her Heirs for ever; and if B. died without Iſſue, living 
C. then C. ſhould have B.“s Part to her and her Heirs; and if C. die before 
her Age of ſixteen Years, then B. ſhould have ber Part in Fee; and if 
both his ſaid Daughters ſhould die without Iſſue of their Bodies, then his 
Grand-daughters ſhould have the Meſſuages; C. died without Iſſue hav- 
ing paſſed her Age of ſixteen Years; the Grand- daughters had Judgment 
for her Part, and the Words of the Will, if bis two Daughters died with- 
out Iſſue of their Bodies, did not create croſs Remainders for each other's Part 
by Implication, but only denoted the Time when the Heirs at Law ſhould 
have the Meſſuages; for, ſays the Book, no ſuch Implication will ſerve 
when there is an expreſs Gift and Limitation made to the Deviſees by the 
Teſtator himſelf. - | 


F 
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(H) Df the Diſpoſition of Goods and Chattels 
by TUi1ll, by what Deſcription, and to whom 
700d, | . | | 


2 Vern. 688. FF a Man deviſes to his Wife all his Perſonal Eſtate at a Place called . 

aid I all his Perſonal Eſtate, as Coaches, Horſes, Sc. there at the Time of 
25 P. * 60 his Death ſhall paſs, though not there at the Time of making the Will, the 
0 3) 775 A * Perſonal Eſtate being (45) fluctuating and varying until the Time of the 
237. pl. 16. Teftato:'s Death. | 


That a De- | 

viſe of Things Perſonal is good, though the Teſtatot had them not at the Time of making his Will, becauſe 
they go to the Executor, and paſs not by the Will, but by the Aſſeat of the Execntor, to whom the Will is 
only directory, vide ſupra, Letter (B) 51, &s, | 


I But 


Deviſes, 


Re” 


— — —————— — — ci OOO 
But if J. S. deviſes all his Houſhold Goods and Furniture which | 7 
be in his Houſe at R. at his Death to his Wife, and ſafterwards go! 

yond Sea, his Steward gets the Head Landlord of the Houſe to accept of gar. 

a Surrender of the Leaſe of the Houſe, and removes the Goods to another tween 
Houſe, and writes an Account of this to J. S. who approves. of it, | 

Goods will not paſs by the Will to the Wife z. otherwiſe if they had been 5 

removed by Fraud to defeat the Legacy, or by any tortious Act without 3 
the Privity of the Teſtator, . OI . 
So if a Man deviſes to his Son the Furniture of his Houſe at D. and two 2 Vert. 539. 
Years afterwatds orders Goods which he had bought in London to Car- — bog £ 

ried to his Houſe in D. and agrees with Carriers for that Purpoſe; but dies nuke of Bax: 

before the Goods are removed from London, theſe ** ſhall not paſs by vr and Lord 
the Will as Part of the Furniture of the Houſe at P. Da. 
If a Man who has Debts due to him by Bond, and who is likewiſe poſs Chan. Ca. 16. 
ſeſſed of a Term for Years, deviſes one Moiety of his Perſonal Eſtate to Les and Hale: 
his Wife, and afterwards ſeveral Legacies to other Perſons, and the Re- 
fidue to J. S. the Wife ſhall have obe complete Moiety, if the other is ſuf- 
ficient to pay the Debts, and ſhe ſhall have a Moiety of the Leaſe, though 
it was objected that a Leaſe was not uſually reckoned Perſonal Eſtate. - 

Ik Man poſſeſſed of a Leaſe for Years bequeaths ſeveral Legacies of 
Plate and other Goods to ſeveral Perſons, and after deviſes all the Reſidue 
of his Goods to his Wife, his Debts and Legacies being paid, and makes 
her ſole Executrix; by this Will the Leaſe paſſes to her 's Logan, for 
though by a Grant of omnia bona a Leaſe paſſes not, yet by the Civil Law 
bona including all Chattels, and this being a Legacy, the Judges of the 
Common Law in this Caſe ought to be guided by that Law. | 


Cto.Eliz. 387. 


. 


Goods, Chattels, and Houſhold-Stuff in and about his Houſe to the ſaid 190. 


J. S. Money in the Houſe will not pals, he having a particular Legacy de- 
viſed to him. | . 


A. deviſed to his Niece all his Goods, Chattels, Houſhold-Stuff, Futni- Abr. Ka. 201. 
ture, and other Things which then were or ſhould be in his Houſe at the between 
Time of his Death, and ſome Time after died; leaving about 2651. in Taſerd 
ready Money in the Houſe ; and it was decreed that this ready M did ind Zerrige, 
not paſs ; for by the Words other Things ſhall be intended Things of like 
Nature and Species with thoſe before-mentioned. | 

Plate (b) and Jewels will not paſs by a Deviſe of Utenſils, but (c) by a (5) Dyer 59. 
- Deviſe of Houſhold Goods Plate wil paſs. 0. Ven. 


If « Man deviſes 1200 1. to 7. 8. and by general Words devites all his 3 Chan. Rep. 


z 


638. 


If a Nobleman poſſeſſed of a Collar of SS, and of a Garter of Gold, and On 3 
a Buckle annexed to his Bonnet, and many other Buttons of Gold and pre- Earl af . 
cious Stones annexed to his Robes, and of many other Chains, Bracelets „ erlan : 
and Rings of Gold and precious Stones, deviſed all his Jewels to his Wife, Caſe, 8. C. 
and dies, the Garter and Collar of SS paſs not, becauſe they are not pro- 28% .. 
perly Jewels, but Enſigns of Honour and State; and the Buckle in his ve 
Bonnet and Buttons paſs not, becauſe annexed to his Robes z but all the 
other Chains, Rings, Bracelets, and Jewels paſs. © - - abou: + 

J. S. by Will deviſes thus: Item my Will and Pleaſure is, that the Fur- Abr. Eg. 200 
niture and Pictures in my Houſes at A. B. and C. ſhall always remain there, Mich. 1705. 
and not in the Power of my Executors to diſpoſe of, but ſhall go with my Fren4/in and 
ſaid Houſes to fuch of my Grandchildren as ſhall be in the Poſſeſſion there- the Rack of _ 
of, and then appoints that Plate gilt with Gold, belonging to his Chapel 2 Vers. 5os 
at A. together with the Ornamentsthereof, ſhould remain to the perpetual 8. C. ill e- 
* Uſe of the ſaid Chapel, and makes D. Executor, to whom he gives all ported. 
his Perſonal Eſtate, except what is before bequeathed, of what Natufe or Pre. Ch. 251. 
Kind ſoever, for his own proper Uſe; and the Queſtion was, if the Plate Page 70 
the Teſtator conſtantly uſed, and removed with him When he went from 


one Houſe to another, ſhould go to the Executor by the laſl Clauſe, or be- 
Vol. II. -U N long 


3 


„ 


— — — — _ Y 


cited in 


e 9 * 


Deviles. 


long to the Houſes under the Word Furniture; and my Lord Keeper was 
of Opinion that Furniture in a large Senſe takes in Plate, but not here, be- 
cauſe he diſtinguiſhes che Chapel Plate from the Furniture; and the Plate 
of ordinary Ute that was carried with him could no more be ſaid the Fur- 
nitute of one Houſe than of the others, and he meant only the particular 
Furniture of each Houſe ; ſo the Plate went to his Executors, and liable 
to Plalntiffs who were Creditors. | J 
2 Vern. 638. If a Man deviſes his Houſe, and all his Goods and Furniture therein, to 
Vern, 538 re therein, 
Gayreand his Wife for Life, and after her Deceaſe to his Son R. and his Heirs, ex- 
Gayre, per cept his Pictures, which he gives to his Sons A. and B. and he has Pictures 
To Tours in Boxes as well as thoſe hung up in the Houſe, and likewiſe Pictures at 
un“ 758. | his Death, which he . the Time of making his Will, and it is 
proved in the Cauſe that he had Skill in Pictures, and frequently bought 
ictures and ſold them again; the Exception of the Pictures ſhall extend 
as well to the Pifture$ hung up as Furniture, as to thoſe in Boxes; and as 
well tö thoſe in the Houſe at the Time of the Will, as to thaſe bought in 
after the Will 28 fo that they ſhall paſs to his Sons A. and B. | 
Abr. Eq. 201. A Man deviſed all the Arrears now due, and unjuſtly detained. from me 
2 Ge nd by the Dean and Chapter of York, to be employed in @ certain Charity; 
f . em. and the Queſtion was, Whether the Arrears incurred after the maki 
the Will, and a fmall Time befote the Death of the Teſtator, and which 
were never demanded by the Teſtator, ſhould pals z and per Lord Keeper, 
not ; for though a general Deviſe of all a Man's Goods will carry all he 
had at his Death, though purchaſed after the making his Will; yet here 
it is confined to the Arrears due at the making the Will. 
Abr. Eq, 201, If a Man deviſes his Silver Tea-kettle and Lamp, with the Appurtenan- 
Moſeley 47. * nothing ſhall paſs but the Kettle and Lamp, and the Box wherein the 
am 


| - Log p was placed, and not the Silver Tea- pot, Milk-pot, Tongs, Strainer 
Berkley. or 'Canifters. ts 
is If a Man deviſes 40 l. to be paid to J. S. by him to be diſpoſed of in 
198. ſuch Manner as the Teſtator ſhould by a private Note acquaint him with, 
Martin and and dies without fuch Appointment, this is a good 10S co the Party, 
Clerk. If one deviſes his Lands to B. in Fee, paying 400 J. whereof 200. to 


42 '31- be at the Diſpoſal of his Wife, by her laſt Will, to whom ſhe ſhall think 
Du/pale. fir, and the Wife dies inteſtate, her Adminiſtrator ſhall have this 200 J. the 
8. P. in Property thereof being abſolutely veſted in the Wife. * 

2 Jo. 261. If Money is deviſed to younger Children, where there are divers Daugh- 
n ters and a Son, who by Birth is a younger Child, but is Heir at Law to a 
eh — fair Inheritance, he ſhall not be conſidered as a younger Child, fo as to 
Net Ch. take by the Deviſe. 


Rep. 63. S. P. | 
in Nell. Ch. Rep. 188. Bretton and Bretton Chan. Rep. 224. S.P. 


2 Chan. Rep. If a Man deviſes Lands to be ſold for the Increaſe of Childrens Portions, 
211. a Child born ſince the Will ſhall have a Share. 

2 Ven 105. So. where one deviſed 208. a-piece to all the Children of his Siſter B. 
Garbland and and the Queſtion was, Whether a Child born after the making of the Will, 
Mayat, S. C. and before the Death of the Teſtator, ſhould take by Virtue of the Deviſe; 
and the Court decreed it to extend to the after-born Child, the (a) Wo 4 
0 Arik > Children comprehending all. ! Fa 
dad been t C 

e- Obildren by the Name, L. Whether à Child born after making the Will coald have taken, vid Dyer 
177. Co. Lit. 142.6. See poſt, 71. $43 


1 Vern. w_ A Man by Will deviſed all his Goods in ſuch a Houſe to G. for Life, 
Datos and and after his 'Deceaſe to the Heirs of F. S. and the Point was, whether he 
arl of C!2- © chat was Heir of J. S. ſhould take theſe Goods as Deviſee, and the faid 


rendon. 


5 Page 71 Goods go to hit Execurors, although ſuch Heir die in the Life-time of 2 


4 or 


Deviſes. 


— — 


or whether he that Was Heir to J. S at the Time of G. s Death (ſhould have 
them; and though it was urged that thaſe Goody were only the Furniture 
of the capital Houſe, yer my Lord Chancellor was. of Opinion, that they 728 0 
abſolutely veſt in him that was Heir of N.. at che Time of the Death 7 
J. S. and decreed. accordingly. lost 
If one deviſes his Lands oy Payment af his Debts and Legacies, andide- 2 Your . 
viſes 400 J. a- piece to two of his Siſtets, to his third ad moch as bis Ferchan abd 
Executors ſhall think fit; the third ſhall have 400 l. alſo, and be madd Browne” | 
equal to her other Siſters if the Eſtate will hold out. | 


If a Man deviſes the Surplus of his Eftate to his Grandchildren Beine at 2 e, 1155 
his Death; Grandchildren born after his Deceaſe ſhall not take, ole Here u 
ax 4 intended it, be wayld not have reſtrained it to Glien 2 his Por: 

at n 
If one deviſes the Surplus of his Perſonal Eſtate to the Children of A. 2 Vern. 4 493. 
and B. and peither of them has a Child at the Time of making the Will, - 1” wo 
or the Death af the Teſtator, the Deviſe is executory, and ſhall extend to * 
any Children that A. and Þ. ſhall afterwards have, and the Children 
of each ſhall take ger Cabita, and not per Stirpes, they CY" in their own 
Right, and not as repreſenting their Parentg. 

The Duke of Ballen by Will deviſed\ ts Words, viz. Item, 1 Reer 
and beg ueaib unte ſuch 2 Seroguls, 8 Hull he living with me at the Time 347d lod 
my Death one Year's Wages: Per Lord Keeper, Stewards of Courts, and Where-ever, 
ſuch who axe not obliged te ſpend their Whale Tne with cheir Maſter, but the whole, |. 
may alſo ſerve any other Maſter, argiper Servants within the Intenitid'of plai/ A 
the "Will; but I will net parrow it ta ſuch vants only. that lived in the — 


2 Vern. 306. 


Teſtgtor' s Houſe, or had Diet from Nm, 52 % 26W 3! | j 2 | 

out ol it, Eibe 
Oper is by Way of Excepti Property , and 
e op 1 hg TE 4 W l N 28K. 
tion of Time when the Remainder Man Ralf Ge "Bur: Re Rep. hl ad 
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a) Of executozy Deviſes of Lanhg of Ade 
ritante: And herein of Contingent Bemain⸗ 


ders, and Croſs Remainders a far a8 f 
relate to this Place. ah 


N 1 d be 22970 


N (a) Executory Deviſe is deßbed a future Wb whit 
veſt at the Death of the Teſtator, but depends W a 
gency which muſt happen before it can yet, ST. 


3911» 
1. Where the Deviſor departs with his whole Fee Simple, bot u apo ome Ency qualifies that 12 
ftion,, and limits a Fee upon that Contingency, which is new in 25 Ster 134. D/ 5 
Vaugh. 271. And was firſt advanced in the. Caſe,of Hind and Lyon, 19 Eb. 3 Leon? 6h. 6. 4. u 

3 Chan. Caſes, 1. c. in the N of the Duke of Norfolk. Second Sart 1 — 555 Is: . 
to ariſe upon a Contingency, but does not part with the Fee at preſent, | bur or hi 12 to bib Ft 

as a Deyiſe to the Heirs of J. . till be ſhall have one, e. and theſe ha Of WH 55 


2 Leaſehold, Imereſ}, 2 for 1 6 for "Ae e 96. and To: 

= | 7 12 on dot 

| vu) nn 
To underſtand this Doctrine, it - be Ae as an eſtabliſhes Rule, Dyer 41. 

_ a Fee cannot be limited on a Fee; as if Lands are limited to one and . 65. 
is Heirs, and if he dies without Heirs that ſhall remain over to another, _—_ 

this laſt Limitation is void ; ſo if Lands are given by, Need to one and his 2 Leon 

N ſo long as J. S. hath I ſſue, and after the Death of 7. 5. vinhout pb. 3 

laue, * 


al : 


4 
* . 


| 4 * Iſſue, to remain over to another, this Remainder is likewiſe void, becauſe 


* Page 72. may happen within the Compaſs of a Life or Lives in () fe, or nine 
Cro. Klix. 
Rol. Abr. 626. 


Candles muſt Deviſe. 
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| 2 gh- to his Executors, in caſe the Aſſurance was not made, and that they might, 
Eogh 
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Depiles. 
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220. the firſt De viſee had a Fee, though it was a baſe and determinable Fee. 
Godolp. 355. Let, in a Will ſuch Limitations may be good upon a Contingency, that 


205. Months after the Expiration of a Life, or (5) a reaſonable Number of 
Dyer 12 Years; for theſe tend not to a (c) Perperuity, which is ſo odious in Law; 
Aire but this not by Way of direct (4) Remainder, but by Way of executory 


be lit, and | 2 þ UPI 
4 out at the ſame Time, per Twwi/ten,—(b) As (c) the Caſe of Gardiner and Sheldon does, which there- 
fore has been denied ts be Law, which vide in Yaugh. 271. That 20, nay 30 Years have been thought a 
reaſonable Time. Salk. 229. pl. 8. (4) Where a contingent Eſtate is limited, and depends upon a Free. 
hold which is capable of ſupporting a Remainder, it ſhall never be conſtrued to be an executory Deviſe, but a 
contingent Remainder, 2 Sand. 380. Purefoy and Rogers, 3 Lev. 434+ S. P. Carth, 310. 
3Chan. Ca.g. As if Tenant in Fee-ſimple deviſes his Land to A. and his Heirs, and if 
he dies without Iſſue in the Life of B. then to B. and his Heirs ; though 
this be a Limitation of a Fee- ſimple upon a Fee; yet becauſe the Remain- 
der to B. muſt veſt upon a Contingency, which will fall in a Life, it has 
been held good as an executory Deviſe. | 
(e) Reported So in the celebrated Caſe of (e) Pell and Brown, where one having three 
>>" ER Sons, A. B. and C. by his Will in Writing deviſes Lands to B. his ſecond 
err. Son, and his Heirs for ever, paying 20. and if B. dies without Iſſue, living 
Palm. 131. A. then A. to have thoſe Lands to him and his Heirs for ever; B. enters 
2 Rol. Rep. and ſuffers a common Recovery to the Uſe of himſelf and his Heirs, and 
216. then deviſes thoſe Lands to J. S. and his Heirs, and dies without Heirs, 
vaurh. % living A. and it was adjudged, firſt, that B. had a Fee - ſimple, and yet 
* *7** the Limitation to A. good, as an executory Deviſe in Fee; for it was to 
happen within the Compaſs of a Life; and therefore if B. died with Iſſue, 
| living A. or without Iſſue, after the Death of AH. then this future Intereſt 
was never to ariſez ſecondly it was adjudged that this being a mere colla- 
teral Poſſibility was not bound by the Recovery ; for it had not Exiſtence 
at all when the Recovery was ſuffered; and therefore the Recompence in 
Value could not extend to it; beſides, to allow the J. Tenant to 
deſtroy any ſuch future Intereſt would be the Means of fruſtrating the moſt 
commendable Intentions of the Deviſor, * for his younger Chil- 
dren, or for the Payment of his Debts, c. 
Dyer 127. One by Will deviſes his Lands to his Mother for Life, and after her 
in Margie. Death to his Brother in Fee, provided that if his Wife (being then enfeent) 
he delivered of a Son, that then the Land ſhall remain to him in Fee, and 
dies, and the Son is born; and it was held that the Fee of the Brother 
ſhould ceaſe, and veſt in the Son by Way of executory Deviſe upon the 
happening of the Contingency. | 
wi One having Iſſue A. his only Daughter and Heir apparent, by Will de- 
owe an” 'viſes Lands in D. to her and her Huſband, and her Heir, upon Condition 
in Margins, that they ſhould aſſure Lands in Fee to his Executors and their Heirs, to 
Cro. Eliz. perform his Will; and if they failed, then he deviſed the ſaid Lands in D. 
359+ to his Executors and their Heirs, and died; and it was adjudged to be no 
(ro. Jac. $92 Condition; (F) for then by the Deſcent to the Daughter being Heir, it 
Devi of would be deſtroyed; but it was held a Limitation, or an executory Deviſe 


for Breach thereof, enter and fell; for though a Fee cannot be limited up- 
Lands had on a Fee abſolute, yet upon a Fee determinable it may, and e 
been to the 8 ye ys. nures as a 
eldeſt Son, new original Deviſe to take Effect when the firſt Deviſee failed to make the 
paying ſuch a Aſſurance. £43 | 
Sum to the | | 
younger Sons, and in Default of Payment, that the Land ſhould go to them and their Heirs, though the 
Word Paying in a Will amounts to a Condition, yet becauſe that muſt deſcend to the Deviſee as Heir, and 
no one elſe can take Advantage of his Default, it muſt be an executory Deviſe, to veſt in Default of Pay- 
ment by the eldeſt, 3 Co. 21. a. Cro. Eliz, 833. Hainſworth and Pretty. 


E- If 


\ 


Depiſes. 


. '®If A. deviſes Lands to B. for five Years from Michaelmas following, the Page 54 
Remainder to C. and his Heirs, this is a good Remainder, altho' it cannot Cro.Eliz.878: 
veſt before the particular Eſtate begins, and the Freehold cannot be in Ex- 

pectancy, for in the mean Time the Fee ſhall.deſcend to the Heir, 

One deviſes Lands to his Wife till his Son came to the Age of 21 Yeats, 2 Rol. Rep. 
and then that his ſaid Son ſhould have the Lands to him and his Heirs, and 197. 
if he dies without Iſſue before his ſaid Age, then to his Daughter and her Palm. 132. 
Heirs; this is a good contingent or executory Deviſe to the Daughter if the 
Contingency happens, and in the mean Time the Fee deſcends to the Son 
as Heir; and if he lives to 21, though he after die without Iſſue, or leaves 
Iſſue, though he die before 2 1, yet the Daughter is not to have the Lands, 
becauſe he is to die without Iſſue, and before 21, or elſe the Daughter can- 
not take. 

But where one having Iſſue three Sons, A. B. and C. deviſes to his Son A. Cro. Car. 185. 
after the Death of his Wife, to him and the Heirs of his Body lawfully be- Spa/ding and 
gotten in Fee-ſimple; and if he die in the Life-Time of my Wife, that then Spalding, S. C. 
my Son C. ſhall be his Heir, and dies; A. hath Iſſue, and dies, in the Life. , 
Time of the Wife; and it was adjudged that the Iſſue ſhould have the Land Will 4 
after the Death of the Wife, and not C. for it was in Effect a De. 427. 
viſe to the Wife for Life, Remainder to A. in Tail, Remainder to C. in 2 Will. Rep. 
Fee, upon the Contingency of A.'s dying in the Life of the Wife, and does 2 
not abridge the Eſtate-Tail, expreſsly given A. by his dying in the Life of $24. * 
the Wife. | | * 

Baron and Feme being ſeiſed of a Copyhold, to them and the Heirs of 1 Lev. 135. 
the Baron, he ſurrenders it to the Uſe of his Will, and then deviſes it to the Snow v. 
Heirs of the Body of the Feme, if they attain the Age of 14, and dies Ct. 
without Iſſue, and then ſhe marries a ſecond Huſband and has Iſſue that at- 75 Ca. Abr. 
tains the Age of 14, and then ſhe dies; and whether this was a good De- Sce F:orne's 
viſe, by Reaſon of the double Contingency, ſcilicet, the having Heirs of her Eſſay, 3d 
Body, and that ſuch Heir mould live till 14, was doubted; but it was ad- Edit. 229, 
mitted that if the Deviſe was good, it muſt be by Way of executory Deviſe, 46. 
which is allowable, when to take Effect within the Compaſs of a Life, but 
not after a Dying without Iſſue; for that tends to a Perpetuity, and it cannot 
take Effect by Way of Remainder; for it is a new Deviſe to take Effect af. 
ter her Death, and is not as a Remainder joined to her Eſtate; but the Court 
being divided upon the Point of the Contingency, it was agreed to be ad- 
journed into the Exchequer Chamber, and the Reporter ſuppoſes the Parties 
agreed afterwards, for he heard no more of it. 

If a Man having only one Siſter and Heir, who had Iſſue A. and after 2 Mod. 289. 
married B. by whom ſhe had Iſſue C. and D. deviſes Lands to his Siſter Taler and 
until C. attains 21, and after C. attains that Age, to C. and his Heirs; and 8 
if C. dies before 21, then to the Heirs of the Body of B. and their Heirs, 5 1 
as they ſhall attain their reſpective Age of 21, and dies, C. dies before 21, Abr. Eq 188. 
living B. and after B. dies, D. either as Heir of C. in whom the Fee was Ld. Raym. 
veſted, or as Heir of the Body of B. (though he could not be fo during the 287. . 
Life of B.) being of Age after the Death of B. ſhall have the Eſtate by Way 2 *r p 

b f 149. 
of executory Deviſe, and not the right Heir of the Deviſor. Will. Rep. 54. 


. 10, 143. 
pl. 38, 290. pl. 71, 511, 605. 2 Will. Rep. 57, 194, 331, 362, 369. pl. 109, 390. pl. A 3 Will 
Rep. 258. pl. 64, 300. pl. 76, 304. Vern. 326, 462. 2 Vern. 325, 388, 430, 561, 660, 723. Ch. Pre, 
15. 67, 72, 96, 333, 421. 8 Mod. 254, 381, 382, 346. 9 Mod. 4, 28, 93, 101. 10 Mod, 419, 422. 
11 Mod. 207. pl. 10. 12 Mod. 44, 52, 278, 283, 284, 594. Fitzgib. 314, 321. Talb. 21, 44, 145. 
Stra. 130, 133, 427. Comyns 232. pl. 130. 2 Stra. 9g8. 2 Will. Rep 28. pl. 8. 2 Keb 254. pl. 
203. 1 Barnard, K. B. 209. 2 Stra. 1175. Ld. Raym, 3. 4 Mod. 255. Salk. 226. pl. 4. Skin. 
408. pl. 3. | | 


If A. hath Iſſue two Sons, viz. B. and C. and deviſes Lands to B. Lev. 11. 
for Life; and if he dies without Iſſue living at his Death, that then the Holmes and 
Fee thall remain to the Heirs of B. for ever, by which Deviſe B. has only A 
an Eſtate for Life, the Remainder to his Heir not executed; and though * 


28, 47. 
Vol. II. X | the Keb. bo 119. 


Devrſes. 


- Z > te a ON: > 2 


the Reverſion deſcended on B. as Heir of A. yet it drowned not the 
Eſtate for Life, againſt the expreſs Deviſe and Intention of the Will, but 
left an Opening, as' it was termed, for the Interpoſition of the Remait- 
der, when it Mall happen to interpoſe berweea the Eftate for Life arid 


* Page 74 *the Fee; and that this being a contingent Remainder, and not an executory 


2 Sand. 380. 
Purefoy and 


4 Mod. 284. 


3 Salk. 299. 


pl. 4. Good- | 
right and Cor- 


Ld. Raym. 3. 


— — — — — — 


4 Mod. 255. 
8. C 


12 Mod. 5 3. 
S. C. cited in 


terauood and 


Deviſe, was barred by the Recovery ſuffered by B. | ©. 

If one deviſes Lands' to his Wife for Life, and if ſhe hath a Son, and 
cauſes him to be called by the Chriſtian and Surname of Sampſon Shelton, 
then after her Death deviſes the ſame to her Son, and if he dies before 2r, 
to the right Heirs of the Deviſor, and dies; and after the Wife marries 
Broughton, by whom ſhe hath a Son, which ſhe cauſed to be chriſtened 
Sampſon Shelton, &c. the Deviſe is good by Way of contingent Remainder, 
but not by Way of executory Deviſe; for when a contingent Eſtate is 
limited, and depends upon a Freehold, which is capable of ſupporting a 
Remainder, it ſhall never be conſtrued an executory Deviſe, but a contin- 
gent Remainder; adjudged, and that the Reverfion deſcending to the 
Heir of the Deviſor till the 1 happened, by the Bargain and 
Sale, and Fine thereof, by the Heir of Deviſor to B. and his Wife, and 
their Heirs, before the Birth of their Son, the contingent Remainder was 
deſtroyed. | 

A. having two Sons B. and C. deviſed Lands to B. for 5o Years, if he 
ſhould fo long live, and for my Inheritance after the ſaid Term I deviſe 
the ſame to the Heirs Male of the Body of B. and for Default of ſuch Iſſue 
then to C. And the Court reſolved, 1, that B. had not an Eftate-Tail by 
Implication upon the Words without Iſſue, becauſe the Deviſor had given 
him an Eſtate for Years by expreſs Words, and the Court cannot make ſuch 
a Conſtruction againſt expreſs Words, when thereby they would drown the 
Eſtate for Years, and make an Eſtate of Inheritance. 24ly, The Court held 
this Deviſe to the Heirs Male of the Body of B. to be void in its Creation 
. for Want of an Eſtate of Freehold to ſupport it; and they ſeemed not to 
think it an executory Deviſe, becauſe it was limited as a Remainder, and 
becauſe it was limited per verba in præſenti; for if one deviſes his Eſtate to 
the Heir of J. S. and F. S. is living, the Deviſe ſhall not be conſtrued an 
executory Deviſe, and ſuch Deviſe is therefore void; but if it were to the 
Heir of J. S. after the Death of J. S. that is good as an executory Deviſe. 
2dly, The Court held the Limitation to the Heirs of B. was become void 
by the Event, whatever it was in its Creation, becauſe John is now dead 
without Iſſue. 4thly, The Court held that if the Remainder to the Heirs 
Male of B. was void in Point of Limitation, then the next Remainder 
limited to C. took Effect preſently. | 

C. ſeiſed in Fee deviſed to Truſtees for 11 Years, and then to the firſt 
Son of A. and the Heirs Male of his Body, and ſo on to the ſecond, 
third, Sc. Sons in Tail Male, provided they the ſaid Sons ſhall take on 
them my Surname; and in caſe they, or their Heirs, refuſe to take my 
Surname, or die without Iſſue, then I deviſe my Land to the firſt Son of 
B. in Tail Male, provided he take my Surname; and if he refuſe, or die 
without Iſſue, then to the right Heirs of the Deviſor. A. had no Son at 
the Time of the Deviſe, and died without Iflue, and B. had a Son who was 
living at the Time of the Deviſe, who took the Surname of the Deviſor. 
The whole Court agreed that the Deviſe to B. was not a contingent Remain- 
der, becauſe of the precedent Eſtate for Years, which could not ſupport it; 
it appears likewiſe by che Caſe, to be the Opinion of Fredy C. J. and J. 
Powel, that it could not be good as an executory Deviſe, if it were conſi- 
dered as a Deviſe to the Heirs of 4. being limited per verba in præſenti; 
but Blencow Juſt. held that the Deviſe to the Son of A. was future; for he 
ſuppoſed the Teſtator knew that 4. had no Son, and the rather becauſe he 
does not name him; but it was adjudged in C. B. and affirmed in B. R. 
that the Remainder to C. was good, and veſted in him. 


4 A Man 


— „ — 


A Man deviſed Lands to his Executors till his Son ſhould come of 4 Co. 19. Bo. 
Age, and when his Son ſhould come of Age, then he ſhould enjoy it % Cale, 
for him and his Heirs; this is a Remainder executed in the Son, and 1 Mead of” 
not in Contingency, for the Words when and then in this Caſe only de- p,.,,j-n. 
note the Time when the Remainder is to execute, and will no more make = Page 75 
the Remainder-contin than in the common Caſe, when a Leaſe is made 
for Life or Years; and after the Deceaſe of the Tenant for Life, or the Ex- 
piration of the Term for Years, then to remain to another; for though the 

Words be after the Term it ſhall remain, yet it is a preſent and not a contin- 
ent Remainder, for where Words refer. to that which muff needs bappen, 
Gore ſhall be no Contingency. | AS 

A. having Iſſue five Sons, this Wife Ing with a ſixth) deviſed two Dyer 304. 
Thirds of his Lands to his four younger Sons, and the Child in Yentre ſa Hob. 33. 
Mere, if it were a Son, and their Heirs; and if they all die without Iſſue 
Male of their Bodies, or any of them; that the-Lands ſhall revert to the 
right Heirs of the Devifor; by this Deviſe the younger Sons are Tenants 
in Tail in Poſſeſſion, with croſs Remainders over to each, and no Part ſhall 
revert to the Heirs of the Deviſar, till all the yqunger Sans be dead without 
Iſftue Male of their Bodies. | | | 

A Man having two Sons deviſed Part of the Lands to one of them and Cro. Jac. 695. 
his Heirs, and the Reſt to the other and his Heirs, and further wills that | 
the Survivor ſhall be Heir to the other, if either dies without Iſſue; by this 
the Deviſees are Tenants in Tail, with Remainder in Fee executed of each 

other's Part. eto 5 

But where a Man having three Sons, and ſeiſed of three Houſes, deviſed Cro. Jac. 448. 
a Houſe to each Son and Fis Heirs, with this Proviſo, that if all his ſaid 955" Gilbert 
Children ſhall die without Iſſue of their Bodies lawfully begotten, that then 8 — we | 
all his ſaid Meſſuages ſhall remain over, and be to his Wife and her Heirs Saund. 25 
and it was held in this Caſe, that theſe Words did not raiſe any croſs Remain- 
ders, but that at the Death of any of the Sons his Houſe ſnould go imme- 
diately to the Wife; and though a croſs Remainder may be by Implication 
where Lands. are limited to two, yet they cannot riſe where three or more 
Houſes are limited to three, (a) without expreſs Limitation. (a) No croſs 

Remainders 


can be created by Implication in a Deed, nor by Will between three or more, unleſs the Words of the Will 
do plainly expreſs the Intent of the Deviſor to be ſo; as where Black Acre is deviſed to 4. White Acre to B. 
Green Acre to C. and if they die without Iſſues of their Bodies, vel alterius eorum, then to remain; there by 
Reaſon of the Words alerius corum, croſs Remainders ſhall be. Vent, 224. per Hale, C. ]. 


A. being ſeiſed of two Meſſuages, and having a Son and two Daughters Bendl. 212. 
by ſeveral Venters, deviſed one Meſſyage to B. his Daughter in Fee, and _—_ 2 
another Meſſuage to C. his Daughter in Fee; and if C. died before her . 
Age of 16 Years, B. then living, then her Part to go to B. in Fee; and if 
B. died without Iſſue, then Me: the Meſſuages ſhall go to his Son in Fee; 

B. died without Iſſue, and her Part went to the Son, and not to the ſurviy- 


ing Daughter, becauſe the laſt Clauſe greated no croſs Remainders. 


(K) Ok 


= Deviles. 
6 * Page 75 (K) Of Executozp Deviſes of Leaſes foꝛ 
Years: And herein of the Limitation of the 
Wl! Truſt of a Term as far as it relates to, 
| and agrees with a Deviſe thereof. 


105 


— — 


—_ 
— 


: F a Farmer deviſes his Term to A. for Life, the Remainder to another, 
Cro. Car 198. tho? A. has the whole Eſtate, (for that is in him during his Life) and fo 


am oy Abr. no Remainder can be limited over at Common Law, yet it is good by Way 


| 8 Co. 94. of (a) executory Deviſe. 
(a) The great : 2 

Queſtion in theſe Caſes was, Whether the Diſpoſition of the Term to a Man for his Life was not ſach a total 
Diſpoſition of it, that no Remainder could be limited over, it being in the Eye of the Law a greater Eſtate 
than for aby Number of Years; and this was reſolved in the Affirmative in the Reign of 6 F. 6. Dyer 54. 
| by all the Judges of England; but this Reſolution ſeeming very ſevere, and againſt natural Juſtice, that a 
bl! | Man ſhould be hindred from making Provifion for his Family, and the Contingencies of it, occaſioned a con- 
1 i trary Reſolution, 19 Eliz. Co. Lit. 46. Dyer 35. For the Judges obſerving the good Effect ſuch Limitations 
N by Way of Truſt had, which were allowed in Chancery, permitted Farmers to diſpoſe of their Leaſes in the 
11008 | ſame Manner by Laſt Will; and then the Chancery, the better to fix them in it, allowed of Bills by the Re. 
1 mainder-Man, to compel the Deviſee of the particular Eſtate to put in Security, that he in the Remainder ſhould 
| | enjoy it according to the Limitation ; but when they perceived that this multiplied Chancery Suits, they re- 
1 ſolved that there was no Need of that Way. 10 Co. 47. a. 52. b. Sid. 451. But that the particular De- 
117 viſee ſhould not have Power to bar the Remainder Man; fo that the Law has been long ſettled, that executory 
ul Deviſes of Terms for Years are good, provided the Contingency is to happen within a Life, or 20 Lives all 
14 | in e/ſe ; for then there can be no Tendency to a Perpetuity, which was the great Miſchief apprehended from 
| thele Kinds of Limitations. Abr. Eq. 191. 
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ä So if 4. poſſeſſed of a Term for Years, deviſes it to B. his Wife for 18 
= _ Years, and after to C. his eldeſt Son tor Life, and after to the eldeſt Iſſue 
and Heath, ad- Male of C. for Life, though C. had not any Iſſue Male at the (5) Time of 
judged by the Deviſe, and Death of the Deviſor; yet if he had Iſſue Male before his 
Jones, Croke, Death, this Iſſue Male ſhall have it as an executory Deviſe; for altho' it be 
60d — on a Contingency upon a Contingency, and the Iſſue not in eſe at the Time of 
bogs pow the Deviſez yet in as much as it limited to him but for Life, it is good, 
cery. (5) If 4. and all one with (c) Manning's Caſe. | 


poſſe ſſed of a 5 
Term, deviſes it to B his Wife for Life, and after her Death to his Children unpreferred, and after B. dies, 


C. then being the only Daughter of 4. ſhall have it; for an executory Deviſe, that hath a Dependance on the 
firſt Deviſe, may be made to a Perſon uncertain. And. 60, 61. (c) Where a Term of 50 Years was devi- 
ſed to B. after the Death of C. and that C. ſhould have it during his Life, it was adjudged that this was a good 
Deviſe of as much of the Term as remained at the Death of C. 8 Co. 95. Matthew Manning's Cale. 


Cro.Car. 167, But if A. deviſes his Term to his Wife for her Life, and after her Deceaſe 

Rol. Abr. to B. his Son; and if B. die without Iſſue, then to C. Adjudged that this 

-y 6 Deviſe to C. after the Death of B. without Iſſue, was void; for ſince it could 

1 461. not veſt while B. had Iſſue of his Body, the Deviſe is no more than to B. 

4 Inſt. 87. ana the Heirs of his Body, which without Doubt had been void; for tho? 

3 Chan, Ca. Men preſumed on the Judges when they firſt allowed of Remainders of 

6, 106 Terms after Eſtates for Lives, and endeavoured to bring Remainders up- 

on Eſtates-Tail within the Reaſon of theſe Reſolutions and Conceſſions ; 

yet the Courts would never endure thoſe Remainders, becauſe tis too foreign 

and diſtant to expect them after the Man's Death without Iſſue, and if they 

were allowed of, would make a direct Perpetuity, which is an undeniable 

| Reaſon 2gainſt any Settlement, for it is againſt the Nature of human Affairs 

lll ſo to ſettle an Eſtate in a Family, that upon no Contingency or Revolution 
| of Fortune the Owner ſhall have Power over it. 

Thetefore 
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Therefore the Deviſe to B. in the above Caſe is an abſolute Diſpoſition , Page 

of the Term to him, and veſts it totally in him, and at his Diſpol, and , age 77 
ſhall go to his Executors during the Continuance of it, and ſhall never for Rol. Abr. 
Default of Iſſue of his Body revert to the Executors of the Deviſor. 


a — ———— 


611, 831. 
But wide 

10 Co. 87. Leonard Lovit's Caſe, and Sid. 37. which ſeem contra, but have been denied to be Law: 
3 Chan. Ca. 6, 10. : 


If one poſſeſſed of a Term deviſes it to his Wife for Life, the Remainder Lev. 290. 
to his firſt Son for Life, and if he dies without Iſſue, to his ſecond Son, Love and 


Sc. the Remainder to the ſecond Son is void, for the Remainder of a 12 Rep. 
Term cannot depend upon a Poſſibility ſo remote, as the Dying without 14. S. C. 
f 4 


Iſſue; although it was objected that the Deviſe was not to the firſt Son and Sid. 450 
his Iſſue, (in which Caſe it was agreed it ſhould go to his Executor), but it Cop 79+ 
was given to him for Life only, with an executory Deviſe to the ſecond 1857 


637. 
Son, upon the Contingency of the firſt's not having Iſſue at the Time of e 
his Death. | 


If a Man poſſeſſed of a Term for Years deviſes it to D. his Wife for Cro. Jac. 459. 
Life, and after to V. his eldeſt Son, and his Aſſigns, and if he dies without Gand 


Iſſue then living, to T. this being a perpetual Limitation by Intendment of — | 
Law is void; and if Men ſhould be admitted to make ſuch Deviſes, there * 2 ww 
would not be any End of them, nor any Certainty. Jon. 15. 

| | S 


| : „. 
Rol. Abr 612, 613. 8. C. Mod. 52. cited, and Sid. 37. cited. And in 3 Chan. Caſes 1, Cc. in the 


Duke of Nerfall's Caſe, where it is denied to be Law ; and in Salk. 225. pl. 3 Carth. 266. denied to be 


Law; and that the eſtabliſhed Law in Caſes of this Nature is the Duke of Norfolk's Caſe. See the next 
Caſe. || | | 


CY 


„ 


Many ſubſequent Caſes have been decided, on the Principles upon which Lord Notting bam proceeded in 
his Deciſion of the Duke of Norfo/t's Caſe, | | 


A. having Iſſue ſeveral Sons (the eldeſt Non compos) created a Term for 3 Chan. Ca. 
Years, and by another Deed declared the Truſt thereof to his ſecond Son, 2. Ce. de- 
and the Heirs Male of his Body, Remainder to his other Sons; provided creed by my 


that if his eldeſt Son died without Iſſue, or not, leaving his Wife en/fient nag tees. 


with a Child, living the ſecond Son, ſo that the Earldom of ——deſcended verſed by 
on the ſecond Son, then the ſaid Term to remain to the third Son and the North Lord 
Heirs Male of his Body, with like Limitations to the other Sons; the Kecper. 


eldeſt Son died without Iſſue, living the ſecond, and this Limitation to the * 


B 2 
third Son was held good. . 


| Lo 4 Hauſe of- 
Lords, North's Decree was reverſed, and Nottingham's eſtabliſhed. Chan, Ca. 53. And has been ever ſince 


admitted to be Law ; and note, that executory Deviſes and Limitations of the 'Truſt of a Term are governed 
alike, Vern. 234. Pollexfen 15 to 50. | | | 


+ Upon the Ground of its being a Limitation to take Effect upon the Dying without Iſſue, within the 
Compaſs of a Life then in being. See Fearne's Eſſay on Contingent Remainders and Executory Deviſes, 
3d. Ed. 354. (a moſt excellent Treatiſe, and a very great Acquiſition to the Profeſſion.) | 


If a Man poſſeſſed of a Term deviſes it to his Son; and if he dies un- 3 Lev. 22,23. 
married, and without Iſſue to his Daughters; and if his Son be married, OW and 
and has no Iſſue then living to enjoy it, then after the Death of his Son's r 


. . . : . . . . hi 
Wife he deviſes it to his ſaid Daughters; the Deviſe to the Daughters is void, Fg . 
being a Limitation after the Death of their Brother without Iſſue; for it is does not ſeem 


not to be taken (as objected) that the Dying ſhould be without Iſſue living to be ws 
at his Death, and fo the Contingency to happen within the Compaſs of a ud ieh 


Life ; and if it ſhould be intended of ſuch dying without Iſſue, yet the Cr ac C 
Court held it would be void, according to Child and Bayly's Caſe;“ for „i, Rol. 


a Abr. 612. 
9 Supra, this Page. 
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Deviſes. 


tho ſuch a Deviſe hath prevailed in Cafe of an Inheritance, as in Pell and 
Cro. Car. 230. gramms Caſet, yet it hath not yet prevailed in Caſe of a Term; and the 
and Cro. i | | 
e 


461. n Ca Court ſaid they would not extend the Deviſes of Chattels to make Perpe- 


cited where 4. tuities farther than they had been. | 
eſſed of a K | 3 
erm for Years deviſed it to his Wiſe for Life, and then that 7 his Son ſhould have the Occupation thereof 
as long as he had Iſſue; and if he died without Iſſue unmarried, in the ſame Manner to another Son, the 
Remainder over ; this Remainder upon the Death of the Son unmarried was adjudged good ; for here the 
Limitation is, if he dies without Iſſue unmarried, then the Remainder over which is upon the Matter, if 
he dies within the Term, unmarried, for be cannot have Iſſue, unleſs be marries ; and this is a Poflibility 
which the Law will expect, becauſe it will happen in a Life; and there is no Difference between the Occu- 
pation or Uſe of a Term, or the Profits of the Land, and the Land itſelf, or the Leaſe or Farm; for a De- 
viſe of any of them will carry the whole Intereſt. And vide the following Caſes, 
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* Page 78 If a Term is deviſed to A. and the Heirs of his Body; and if A. die 
Salk.225.pl.3 without Iſſue, living B. then to B. this is a good Limitation, the Contin- 
Comb. 208. pency ariſing within the Compaſs of a Life. 
Lamb. and A. deviſes to his Son, his Executors, Adminiſtrators and Aſſigns for ever, - 
— as | Leaſchold Eſtate ; bur if he died before 21 without Iſſue, in that Caſe he 
SC. deviſes it over to his Brother; and the Queſtion was, whether the Remainder 
over was good. It was objected that it was a Perpetuity, for that the Re- 
2 Vern. 151. mainder depends on the Son's dying without Iſſue; for if he die before 21, 
2 * though he leaves a Child, and that Child afterwards dies without Iſſue, the 
8 Son may be ſaid to be dead before 21 without Iſſue; yet the Court held 
the Remainder good. 
ako, Bo. 8 One F. being poſſeſſed of a Term for Years deviſes it to his Wife for 
_— Life, and after her Death to R. F. for her Life, and after her Death to 
J. F. and his Children, and then deviſes in this Manner: And if it ſhall 
happen the ſaid T. F. to die before the Expiration of the ſaid Term, not 
having Iſſue of his Body then living, then to go over to the Plaintiff for 
the Reſidue of the Term; the Defendant's Title was by an Aſſignment of 
R. F. and T. F. of all their Eſtate, Right, Title and Intereſt ; R. F. was 
dead, and 7. F. died without Iſſue; and the Plaintiff brought his Bill to 
have an Aſſignment of the Term, purſuant to the Will; all that was in- 
ſiſted upon, for the Defendant to difference this Caſe from the Duke of 
Nor folk's of a Term, and of Pell and Brown's Caſe of a Fee, was, that this 
Contingency of his dying without Iſſue was not confined to his own Death; 
but that the Words then living ſhould relate to the Words before the Expi- 
ration of the Term, and fo this went farther than any of the Caſes had ever 
yet been carried; for he * have Iſſue for ſeveral Generations, and yet 
if ſuch Iſſue failed at any Time before the Expiration of the Term, then it 
was to go over, and this in a long Term tended plainly to a Perpetuity ; 
and therefore ought not to be allowed but by the Deviſe to TJ. F. and his 
Children; and the ſubſequent Words, and if he die without Iſſue, the 
whole Term and Intereſt was veſted in him, and he might diſpoſe thereof 
as he thought fir, and it could not be reftrained by the Words hen living, 
which related only to the Words before the Expiration of the Term, and 10 
the Remainder over to the Plaintiff void. But for the Plaintiff it was 
argued and decreed, that the Remainder to him was good by way of 
executory Deviſe, and that the Words hen living mult relate to the Time 
of his Death; for otherwiſe there would be no Difference between this and 
the common Limitations of a Term to one, and the Heirs or Iſſue of his 
Body; and if he dies without Iſſue, the Remainder to another, which is 
void; for there it muſt likewiſe be intended if he die without Iſſue before 
the Expiration of the Term, or during the Term; ſince after the Expira- 
tion of the Term he can limit no Remainders over, becauſe nothing re- 
mains then to be limited; but here it being limited over upon this Contin- 
gency, if he die without Iſſue then living, viz. at the Time of his Death, 


I N 


. 


Deviſes. 


it is good, becauſe this Contingency muſt happen within one Life, or not 
at all; for upon his Death it will be certainly known whether he leaves 
Ifue or not; if he does the Contingency cannot take Place; if he does 
not, then it may; and this being to hap n within the Compaſs of a Life 
is good as an exccutory Deviſe, and differs in nothing from the Duke o 
Norfolk's Caſe, ſave only that there it was by Prouiſo; and alſo upon the 
Death of another Perſon without Iſſue then living; and here it is upon his 
own Death, which makes no Manner of Difference. : | 
A Man poſſeſſed of a Term for 31 Years deviſes it to his Son H. during Abr. Eg. 193. 

his Minority, and if he attains to his Age of 21 Years, then to him during 194. Target? 
his Life, if the Term ſhall ſo long contjnue, and no longer, and after his and N 
Death, to ſuch of his Iſſue to whom he ſhall deviſe it; but if he die with- 4. = 
out Iſſue, then to his other Son G. for the Reſidue of the Term; H. after- £5» — 79 
wards died without Iſſue, or without making any Diſpoſition of the Reſidue The Cale of 
of the Term; and the only Queſtion was, Whether by the Words of this Peacock and 
Will the whole Term did not veſt in H. and it was decreed that it did not; Spooner, and 
for the Words die without I ue have a twofold Meaning, either without Iſſue © 5-4 ww 
at the Time of his Death, or without Iſſue, whenever the Iſſue fails; and zz, Abr. 
though in caſe of an Inheritance, if Lands are deviſed to one, and if he die Eg. 362. 
without Iſſue, the firſt Deviſee takes an Eſtate-Tail by Implication, which Fitzgib. 317, 
ſhall go to his Iſſue, and they ſhall take in a Courſe of Deſcent to all ſuc- — With 
ceeding Generations; but to make ſuch a Conſtruction in the Caſe of a ef. 433, Pl 
Term, which cannot come to the Iſſue by Deſcent, is unneceſſary ; and 40z. 
therefore in ſuch Caſe the other Conſtruction of the Words, which is moſt 
natural and obvious, ſhall take Place; and it ſhall be intended only, if he 
die without Iſſue living at the Time of his Death; and conſequently the 

Dying without Iſſue, being confined within the Compals of a Life, hinders 
not the Remainder over, bur it may well take Place by way of executory 
Deviſe, according to former Reſolutions, 


——— 


(L) Ok void Deviſes : And herein, 


1. Of devifiog what the Law already gives, or what the Policy of 
the Law will not admit. 


Lthough the Judges are favourable in their Conſtruction of Wills, that, 
A if poſſible, the Intention of the Teſtator may prevail; yet where the 

eftator makes the ſame Diſpoſition of his Eſtate as the Law would have 
done, had he been ſilent, or where his Diſpoſition is made in ſuch general 
Terms, that his Intention 1s altogether doubtful and uncertain, and cannot 
be collected from the Words of the Will; or where the Teſtator is eſtabliſh- - 

ing a Settlement againſt the Reaſon and Policy of the Law; in theſe Caſes 
the Judges have thought fit to reject the Will. 

Therefore if a Deviſe be made to J. S. and his Heirs, who is Heir at Rol. Abr.626. 
Law to the Deviſor; this is a void Deviſe, and the Heir ſhall take by Hob. 30. 
Deſcent as his better Title; for the Deſcent ſtrengthens his Title by raking 04% 545: 
away the Entry of ſuch as may poſſibly have Right to the Eſtate, whereas te 
if he claims only by Deviſe, he is in by Purchaſe. 

So if a Man deviſes Lands to his Wife for Life, Remainder to J. $ 2 Leon. 101. 

who is Heir at Lay in Fee; this is a void Deviſe to J. S. becauſe after the 5e Caſe. 


Diſpoſition of the particular Eſtate, the Reverſion would have come to him 1 x 2 | 
by Deſcent, as Heir at Law. 626. Prefton 
1 and Holmes. 


A. ſeiſed 
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3 Lev. 127, 
Hedger and 
Row, 


* Page 80 


Hob. 29, 30. 
Conunden and 
Clerk. 

Moor 850, 
Godolp. 461. 
Rol. Abr. 610. 


3 Lev. 127. 

Cro. Eliz. 431. 
2Sid 53,780, 
Packman and 


Cole. 


Hob. 33. 
Perk. 506. 


Co. Lit. 18. 
Dyer 33. 

3 Chan Ca. 
35. vide ſupra 
Letter (1) 71, 


C, 


2 Vern. 737, 
Humberſften 
and Humber. 
fton decreed. 


A. ſeiſed of Lands on the Part of his Mother, deviſes them to his Execu- 
tutors for ſixteen Years, for Payment of his Debts, and after deviſes them 
to his Heir at Law ex parte Materna; this is a void Deviſe to the Heir at 
Law; for though it was urged, to ſupport the Deviſe, that if it obtained, 
the Heir of the Part of the Father might in the End. inherit, which he 
could never do if the Deviſe be rejected; yet they adjudged the Deviſe to 
be void, becauſe there is no Alteration made in the Tenure of the Eſtate ; 
nor is the Quality thereof any wiſe altered; but whether the Deviſee takes 
either by Deſcent, or the Will, it is a Fee-ſimple, and it were but AZum 
agere to make him take by Will. 

* But where another Eſtate is created by the Will than would deſcend to 
the Heir at Law, or where the Quality of the Eſtate is altered by the De- 
viſe, there the Diſpoſition by the Will ſhall prevail, though it be made to 
the Heir at Law. Thus, where a Man had Ifſue a Son and a Daughter, 
and deviſed that his Land ſhould deſcend to his Son, and if he died without 
Iſſue of his Body, then the Land to go over, Sc. The Son by this Will 
took an Eſtate-Tail, though Heir at Law to the Deviſor, becauſe here is an 
Eftare-Tail created by the Will; whereas a Fee- ſimple would have deſcend- 
ed, which if the Deviſee were allowed to take, it would make the Remain- 
der over void, | | 

So where a Man has Iſſue only two Daughters, and deviſes his Lands 
to them and their Heirs; this is a Deviſe to the Heir at Law, (for ſo are 
the Daughters) and yet good, becauſe the Deviſe makes them Jointenants, 
in which Survivorſhip takes Vlacez whereas had they taken by Deſcent, 
they had been Coparceners, and therefore the Will altering the Quality of 
the Eſtate ought to prevail. 

A. deviſes his Land to B. for Life, the Remainder to C. in Tail, the 
Remainder to the next Heir Male of the Deviſor, and the Heirs Male of 
his Body; B. and C. died without Iſſue; the next Heir of the Deviſor was 
a Daughter, and ſhe was adjudged to have the Land by way of Reverſion 
and Deſcent; and though ſhe have a Son born afterwards, he ſhall not 
take the Land from her, 

Alſo Deviſes are rejected that are againſt the Reaſon and Policy of the 
Law; hence Deviſes as well as all other Settlements, which tend to intro- 
duce a Perpetuity, are void; for Wills, though favourably expounded, are 
yet to be conſtrued according to the common Rules of the Courts of Law 
and Equity; therefore a Deviſe to J. S. and his Heirs, the Remainder to 
7. D. and his Heirs, is void, becauſe the Law in no Caſe will allow a Li- 
mitation of a Fee upon a Fee, becauſe by the Deviſe to J. S. and his 
Heirs, the Deviſor has transferred the whole Eſtate to him, and then the 
Limitation over muſt be void; nor can this Deviſe be good by way of 
future Intereſt, or a Remainder to veſt upon a Contingency, becauſe no 
Man can ſay when the Heirs of J. S. will fail; and to allow the Remainder 
to J. D. to be good upon ſuch a diſtant Contingency, is to perpetuate the 
Eſtate in the Family of 7. S. to preſerve a Remainder in J. D. which pro- 
bably may never velt. | | 

A. deviſed his Manors, Meſſuages, &c. to the Drapers Company, and 
their Succeſſors, upon Truſt to convey to B. for Life, and to his firſt Son, 
and all other his Sons for Life, and to their Iſſue Male for Life; and for 
want of ſuch Iſſue to J. S. for Life, and to his Iſſue Male for Life, c. 
and ſo to a great Number of them for Life, and ſo to convey toties quoties; 
and the Court held this Attempt to make a perpetual Succeſſion of Eſtates - 
for Life to be vain and impracticable; however, that there ought to be a 
ſtrict Settlement made, and the Intent of the Teſtator followed as far as the 
Rules of Law will admit of, and therefore directed a Settlement to be 
made, ſo that ſuch who were in Being ſhould be only Tenants for Life; 
but where the Limitation was to a Son not in Being, there he muſt be made 
Tenant in Tail Male. | 


4 A. de- 


A. deviſed all the Reſt of his Perſonal Eſtate by Leaſes, in Truſt, or 
otherwiſe, to his three Nephews A. B. and C. and makes them Executots, Abr. Eg. 200. 
and wills, that they ſhall give Bond to each other, that in caſe either die Williams 40 
without Iſſue of his Body, to leave at their Death all the ſaid Chattels and Filliam. ' 
Perſonal Eſtate to the Survivors and Survivor of them; and the Bill was to © P*<nniary 
have the ſaid Bonds given, but was diſmiſſed, being an Attempt to intail a ron be ate 
Perſonalty.“ | | aftera dying 

| without Iſſue. 


| | | Bur; Rep. 272, 273. 
* Why ſhould not the Bonds be given ſo far as reſpeRed the Leaſehold Eſtates ? u en, 


* 2, By Incertainty in the Deſcription of the Thing deviſed, Page 81 


Deviſes are void and rejected where the Words of the Will are ſo general Lev. 130. 
and uncertain, that the Teſtator's Meaning cannot be collected from them; Sid. 191. 
and therefore where a Man by Will, gave all to bis Mother, all to bis Mother, $*Y®- oy. 
*rwas adjudged that theſe general Words did not carry the Lands to the — __ 
Mother; for ſince the Heir at Law has a plain and uncontroverted Title, 
unleſs the Anceſtor diſinherits him, it were ſevere and unreaſonable to ſet 
him aſide, unleſs ſuch Intention of the Teſtator is evident from the Will; a 
for that were to ſet up and prefer a dark and at beſt a doubtful Title to a 
clear and certain one. 1 7 ; 

If one having Lands in Fee, and other Lands for Years, deviſes all his Cro. Car. 293. 
Lands and Tenements, the Fee-ſimple Lands only paſs ; but if a Man had 
Leaſes for Years only, and no Fee- ſimple Lands, by the Deviſe of all his 
Lands and Tenements, the Leaſes for Years paſs, for otherwiſe the Will 
would be merely void. 85 | 

So if a Man being ſeiſed of a Meſſuage in 4, and of a Meſſuage and ſe- 2 And. 123. 
veral Lands in B. deviſes to J. S. his Houſe in 4. with all other his Lands, 
Meadows, Paſtures, with all and ſingular their Appurtenances whatſoever 
in B. yet the Houſe in B. ſhall not paſs; for though by a Feoffment or 
Leaſe of Lands in D. Houſes ſhall paſs, becauſe to be taken moſt ſtrongly 
againſt the Feoffor, c. and the Land paſſing the Houſe thereupon muſt 
alſo paſs; yet Wills are to be taken according to the Intention of the De- 
viſor z and when he deviſes his Houſe in A. and Lands in B. it cannot be 
preſumed that he would have more paſs than by the Words is expteſſed, * 


* Perhaps another Reaſon might be aſſigned, wiz, That the Houſe could not, in Law, be 
as appurtenant to the Land, tho' the Land might be appurtenant to the Houſe. be confidered 


If a Man is ſeiſed of Lands in a Vill, and in 4. and B. two Hamlets Dyer 261. 
within the ſame Vill, and deviſes all his Lands in the Vill, and in A. 
and dies, no Part of the Land in B. ſhall paſs ; for his naming one Ham- 
ned only, fully ſhews his Intent, that the Lands in the other ſhould not 


8. 

But where a Man having two ſeveral Moieties of Lands by Purchaſe Bulg. 117. 
from the ſame Perſon, one lying in Kent, and the other in Eſſex, and he 2 Bulſt. 176. 
deviſed all his Moieties in Kent; and it was held, that both paſſed, for Hob. 173- 
the Words being Al! bis Moieties they cannot be ſatisfied with one Moiety _— 22 Ay 
only. | | ro.Eliz.658. 

If one ſeiſed of Land, called Hayes Land, lying in two Vills, viz A. and 12.674. 
B. deviſes all his Land in A. called Hayes Land, % his youngeſt Son and CORY 
his Heirs, and in another Part wills, that if his ſaid Son dies without 
Iſſue, that his Wife ſhall have Hayes Land, and dies, and the Son dies 
without Iſſue, the Wife ſhall have only that Part of Hayes Land which 
lies in A. becauſe no more was deviſed to the Son; but per Popham, if the 
Deviſe had been to the eldeſt Son, and if he dies without Iſſue, perhaps he 

Vol. II. Z ſhould 
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ſhould have had all, becauſe the eldeſt Son had all, Bart by Deviſe, and 

| Fart by Deſcent. EN 7 | 3142930 
1 "Rel, Abr. If a Man ſeiſed in Fee of two Houſes in D. adjoining the ono to the other, 
| 13. and the one is in the; Poſſeſſion, of A. and. the other in the; Poſſeſſion of . 
Cro.Car 447. which is alſo the Corner -· Houſe, in, the Street of the Town ; and he devites 


10 vide Styl 261. his Corner: Houſe in the FPoſſeſſion of A. and B. by theſe Words, only the 
[110k Houſe which is in the Poſſeſſion of B. ſhall paſs, which is the Coxger- , 
AE Houſe, and not the other Houſe which is in the Poſſeſſion of A. though it 
Wt! be next adjoining thereto; for his Intent appears to be fo, 


107 900109: A. fold Lafid to B. but before a Conveyance was executed, B. ſold 
| — the ſame Lands to C. and then 4. conveyed to C. and C. being thus 

. ſeiſed, deviſed the Land to his younger Son in theſe Words, I begucath 
1 | to R. my Son all my Land which I purchaſed of B. whereas in Strictneſs of 
101 | Page 82 Law he purchaſed them from A. who conveyed them to him; yet chis was 
111 oy allowed to be a ſufficient Deſcription of the Land, and conſequently a good 


If Deviſe of it, becauſe the Purchaſe was really made from B. the Money being 
10 ä paid to him. . 8 * 
"i Cro.Car. 129. K If one deviſes his Houſe wherein J. S. dwells, called The White Swan in 


Jon. 195, Old Street, to F. N. &c. and dies, and at the Time of bis Death and making 
| 8. 0G. of the Will J. & occupied the Entry only, and three of the upper Rooms 
[10 of the Houſe, and others occupied the Garden and other Parts of the Houle; 
if yet all the Houſe paſſes; for the Houſe imports the whole Houſe, and 

. the Sign of the V bite Swan makes it ſtill more certain. 
Il; | Cro. Car. 57. If a Man is ſeiſed of a Meſſuage and two Acres of Land in A. and of 
| two Acres of Meadow in B. and hath uſed and occupied the two. Acres af 
It! Meadow, being four Miles diſtant from his ſaid Houſe, together with his 
|| ſaid Houſe and Lands in A. and deviſes the Houſe cum omnibus & fingulis 
pertinentiis ſuis adinde ſpenan to F. S. the two Acres of Meadow ſhall not 
paſs for by the Words cum periinentiis Lands paſs not, but ſuch Thing 
only as may be properly appertaining ; otherwiſe if the Words had been 
cum terris pertinentibus, for then the Lands uſed therewith ſhould have 

aſſed. 
Chan. Ca. 262. F If A. deviſes ſeyeral Pecuniary Legacies, and alſo ſome Lands, and then 
I? deviſes all the Reſt and Reſidue of his Money, Goods and Chattels, and 
{i other Eſtate whatſoever, to J. S. whom he makes Executor, he having 
| | other Lands, they ſhall paſs by the Will. | | 

| Rol. Abr. But if a Man ſeiſed in Fee of three Tenements, and poſſeſſed of divers 
Its 613. Goods, and of a Leaſe for Years, deviſes one Tenement to one of his Sons, 
1 and another Fenement to one of his Daughters, and then adds, Item, 7 
| | make my two Sons Executors of all my Goods, moveable and immoveable, and all 
[il | my Lands, Debts, Duties and Demands ; by this Clauſe no Eſtate in the three 
| 5 | | | Tenements of which the Deviſor was ſeiſed in Fee, paſſed to the Executors 
TW by Force of the Words, And all my Lands; becauſe that theſe Words 
0 | | might well be ſatisfied by the Leaſe for Years of Land which paſſed by it. 
110 | | Abr. Eq. 209%, A. deviſed in the following Manner: I make my Niece Executrix of all my 
* 210. Goods, Lands and Chattels ;, the Teſtator had a real and perſonal Eſtate, but 


Pigget and no Leaſes or Intereſt for Years in any Lands whatſoever ; and the Queſtion 
| : was, Whether any, or what Eſtate paſſed in the Lands, by this Deviſe ? 
wy | And my Lord Chancellor was clearly of Opinion, that the real Eſtatedid not 
Wil |. paſs by theſe Words; and that the Word Lands was not (as objected) uſe- 
1 leſs, and to be rejected, for that in all Probability there might be Rents in 
it Arrear of thoſe Lands, which would paſs to the Niece by her being made 
wn Executrix. | 
Nl Skin. 190. If A. deviſes certain Lands to his youngeſt Son in Fee, and deviſes all his 
N pl. 5. Barrow Lands in D. to his Wife for Life : Iten, I give to her for Life the Lands 
| 0 and Gameam, which I hold of G. T7. Jen, I give to her all the Lands which I purchaſed 
Il! of J. S. Item, I give my Lands to my Son E. and his Heirs for ever; 
I | not 
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not only the Lands purchaſed of J. S. but alſo the Reverſion of all the 
others do paſs by theſe Words. g | Am 

If A. being ſeiſed of the Manor of B. and of other Bands in the Cdutſty Allts 28. 
of S. deviſes the Manor of B. for ſix Years, and Part of the other Eands to 
J. S. in Fee; and then comes this Clauſe, and the Reſt of my Lands in the 
County of S. or elſewhere, I give to my Brother, Cc. by chis Devife He THall 
have * Reverſion of the Manor. 5 ee e Päge 15 

A. ſeiſed in Fee, deviſed a certain Houſe by Name to J. &. for Life; and. Vent. 283 
by another Clauſe he deviſes to his Wife, the better to enable her to pay Millau and 
his Legacies, all his Meſſuages, Lands, Tenements, and Hefeditaments, 24. bd. L 
not above diſpoſed of. Adjudged, that by theſe Words, the Reverficn ef 98% Pens 
the Houſe deviſed to J. S. paſſed. . 

CES ONE quer Cham 

. Carth. 50. S. C. where it is ſaid to have been adjudged.in King Nees II. u N pt . 
= Py not paſs; but a Note is added, 81 theſe g 15 Be 7 aq : WIA 
it was adjudged, that the Reverſion paſſed ; which Judgment was affirmed in e Exchequer Chamber by all 
the Judges; and the rather, becauſe it appeared that the Heir at Law had 207. per Amas deviſed to him; 
fo that he being taken Notice of, the Intent was more apparent. Fide Lev, 212. S. P. adjudged, and 3 Mod: 
228. which ſcems contrary, but bas been denied to be Law. | 


FF Wk. 


A. ſeiſed in Fee, deviſed Black-acre to B. for Life, and de viſed to C. all à Verd. 461. 
his Lands not before deviſed, to be fold, and the Money to be divided Be- $94 2 
tween his younger Children; the Queſtion was, whether the Reverfion öf 2-6, decreed 
Black-acre paſt by the Deviſe of all his Lands not before deviſed; and i av. 
having been referred to the Judges of the Common Pleas, they unanimbuſly 
agreed and certified, that the Reverſion was well deviſed. | 

A. by Virtue of ſeveral Settlements, being Tenant in Tail after Poſſibility à Vern. 624; 
of Iſſue extinct, of ſome Lands, Remainder in Fee to Truſtees; in Truſt for between Sir 
him and his Heirs, and as to ſome other Lands, being Tenant for Life, Lite Strode 
Remainder to his firſt and other Sons, Remainder to Truſtees in Fee, in 2 
Truſt for the right Heirs of B. whoſe Heir A. was, and as to other Lands, by my Lora 
being Tenant in Tail, Remainder to the right Heirs of his Father, Whoſe Chancellor, 
Heir he likewiſe was; and being likewiſe ſeiſed of a very conſiderable Rea] *fiited with 
Eſtate of his own Purchaſe, and poſſeſſed of a large Perſonal Eftate; made = _ of 
his Will, and deviſed ſome Part of his Lands to his Wife for Life, and 7,00 C. J. 

ve ſeveral Legacies, and having no Iſſue, deviſed all other his Lands, and J. Tracey. 

enements and Hereditaments, out of Seltlement, to his Nephew, provided 
he took on him his Surname, ſubject to raiſe 40001. in caſe the Teſtator left 
a Daughter; and it was held, that all the Eſtates thus ſettled paſſed by the 
Will, notwithſtanding the Words out of Settlement, fot the Word Heredita- 
ment comprehends a Remainder or Reverſion, as well as an Eſtate in 
Poſſeſſion. | EX | | 

So where A. being ſeiſed in Fee of Lands in D. upon the Marriage of his Abr. Eg. 211. 
eldeſt Son, ſettled thoſe Lands on him in Tail Male, Remainder to his ow¼]n Che/ter and 
right Heirs; and being ſeiſed in Fee in Poſſeſſion of other Lands in M. L. Ch:/r, de- 
and NM. deviſed all his Meſſuages, Lands, Tenements and Hereditaments in * of oY 
M. L. N. or elſewhere, not by him formerly ſettled, for the Payment of his cellor. amaca 
Debts; and after Debts paid, then to J. S. a ſecond Son, and his Heirs for by Ren. 
ever, and died, and ſoon after the eldeſt Son died (not having barred the C. Juſt. Rey- 
Remainder) without Iſſue Male, but left ſeveral Daughters; — it was held, % C. B. and 
1, That the Word elſewhere was à ſufficient Deſcription of the Lands in J. 
D. though of greater Value than thoſe in M. L. and N. that it was of itſelf 
a ſignificant and expreſſive Term; and the rather ſo in this Caſe, becauſe 
there were no Lands or Out-Skirts not particularly enumerated, to which 
it could be applied, but to thoſe in D. 2dly, That the Words Meſſuages, 
Lands, Tenements and Hereditaments, were ſufficient to paſs the Reverſion of 
the Lands in D. notwithſtanding the Exception, or reſtrictive Words not 
formerly ſettled. 


But 
I 


Deviſes. 


Wo 


2 Vent. 351. But if A. deviſes Lands to B. in D. S. and T. and all his Lands elſewhere, 
Sir Thomas and he hath a Mortgage of Lands, not lying in D. S. or T. which is of 


Littleton' in D. 5. . | 
Cafe, 7 4 more Value than the Lands in D. S. and T. the mortgaged Lands will not 


bot the Re. © Paſs, for he could not be thought to mean to comprehend Lands of ſo 
porter ſays much Value, under the Word elſewhere, which is like an c. that comes 
there were in currente calamo. | | 
other Circum- | 

ſtances in the Caſe, which ſhewed that it was not his Iotention that the mottgaged Lands ſhould paſs; and 
Vern. 3. S. C. it appears, that there were ſome ſmall Parcels of Land not ſpecified, and of the ſame Nature 
of thoſe deviſed ; to which the Court held the Word el/ewhere was applicable, and not to the mortgaged 
Lands, which were of a different Nature, and of greater Value ; and that the Teſtator had charged the 


Lands deviſed with a Rent-charge of 80 J. per Annum, which he could never intend ſhould iſſue out of Lend 


which were every Day redeemable. 


* 


2 Vern, 623. By a general Deviſe of all Lands, Tenements and Hereditaments, Mort- 
gages in Fee, though forfeited, will not paſs; nor will they paſs by ſuch a 
general Deviſe, though the Equity of Redemption is after the Making of | 

the Will forecloſed or releaſed. 7 — — 

* Page 84 A. having ſettled all his Eſtate of Inheritance upon his Wife for Life, 

Abr. Fq. 211, for her Jointure, makes his Will, and thereby deviſes ſeveral pecunia 

212. Markant ] epacies to ſeveral Perſons, and then ſays, all the Reſt and Reſidue of 

CE Re my Eſtate, Chattels Real and Perſonal, I give and deviſe to my Wife, 

30. . Kep. whom I make ſole Executrix; and the only Queſtion was, Whether b 
this Deviſe the Reverſion of the Jointure Lands paſſed to the Wife; and 
my Lord Keeper, having taken Time to conſider of it, delivered his Opi- 
nion, that it did not, becauſe the precedent and ſubſequent Words ex- 
plain his Intent, to carry only his Perſonal Eſtate; for in the firſt Part 
of his Will, having given only Legacies, and no Land whatſoever, the 
Words all the Reſt and Reſidue of his Eſtate are relative, and muſt be 
intended Eſtate of the ſame Nature with that he had before deviſed, 
which was only Perſonal; for having before given no Real Eftate, there 
could be no Reſt or Reſidue of that out of which he had given away 
none; then the Words Chattels Real and Perſonal explain the Word 
Eſtate, and ſhew what Sort of an Eſtate he meant, and make the Deviſe 
as if he had ſaid, all the Reſt of my Eſtate, whether Chattels Real or Per- 
ſonal, Sc. and ſo confine and reſtrain the extended Senſe of the Word 
Eſtate. 


1 By Incertainty in the Deſcription of the Perſon to take. 


Abr. Eq, 212. If 4. deviſes Lands to the eldeſt Son of J. S. by che Name of William, 
(a) A Deviſe when in Truth his Name was Andrew, the Deviſe is (a) good. 
to the eldeſt 


Son of J. S. is good, or to his Second or Youngeſt; ſo is a Deviſe to the Wife of J. S. or thovgh ſhe be 
called P or E wha, and to Robert Earl of, c. though his Name was Henry. Co. Lit. 3.—A Deviſe to 


che Stock, Family, or Houſe, is good, and it ſhall be intended of the Heir, Hob, 33. 


Cro. Eliz. 742. If a Man has Iſſue two Sons, and deviſes his Land to his Son, without 
ſpecifying which he means, this 1s void for the Uncertainty for to conſtrue 
it a Deviſe to the Eldeſt, is to make it an impertinent Deviſe, that being no 
more than Actum agere; and to conſtrue it a Deviſe to the Youngeſt, ſeems 
ſill more unreaſonable, becauſe that is to diſinherit the Heir at Law without 
an apparent Intention of the Teſtator to warrant it, and to ſet up a doubtful 

Title in Deſtruction of a clear one. 8 
8 If a Man has two Sons named 7. and deviſes to his Son F. all his 
Coo. Lands, this is a void Deviſe for the Uncertaiaty, unleſs it can be proved that 
the Teſtator meant one of them in particular; by the elder Son's being be- 
yond Sea, probably dead, &c. for theſe Circumſtances clear up the Intent 


of 


Rc 


—ů õ . A . — 
Deviles, 


of the Teſtator, and ſuch Averment is () admitted, becauſe it is confiſtent (5) But for 
with the Will; and the Conſtruction and Judgment thereon muſt be geriu- _—— Head 
ine, becauſe taken from the Words of the Will, of Evidence. 

- If a Man hath Iſſue two Sons and two Daughters, and deviſes his Land Cro.Elis.44.2. 
to his Wife for Life, and that after her Death the ſame ſhall remain to his Tyler and 
Iſſue; this is a void Deviſe as to the Remainder; for having ſeveral Chil- . 

dren, it is (c) uncertain what Iſſue intended. 


— —— —— —— 


3 · 

1 aym, $3. 

& ©. ahod. nnd Sealed 6s be Low + and that & Rell gs ts hs dn fon, lee esse 0 
and ſo is 3 Lev. 433- and 6 Co. 17. 


If a Man has Iſſue eight Daughters by three ſeveral Venters, and one Palm. 303: 
Son, and deviſes his Land to his youngeſt Daughter, the Remainder to 1 Styl. 
his Son in Tail, the Remainder to his two Daughters by the middle“ 
Venter for Life, the Remainder Proximo de Sanguine of the Deviſor, and 
dies, and after the eldeſt Daughter has Iſſue, and dies, and after the Son, 
and all the other Daughters, except the two Daughters by the middle 
Venter, to whom it was given for Life, die without Iſſue, the Iſſue of * Page 85 
the eldeſt Daughter ſhall have it. | 
Ik a Man deviſes all his Lands to one of his Couſin Nich. Amberſt's Raym: 82. 
Daughters, that ſhall marry a Norton within fifteen Years, and dies, and B and 
Nich. Amberſt having three Daughters, one of them marries a Norton _— * 
within the. fifteen Years; this is a good Deviſe to her notwithſtanding - 
the Uncertainty, and the Law ſupplies the Words, who ſhall firft marry. 
If a Man deviſes Lands to F. S. in Truſt for A. and the Heirs of his 2 Vent. 363. 
Body Remainder to B. for Life; and further wills that if 4. die without 
Iſſue, and B. be then deceaſed ; then, and not otherwiſe, he gives the 
Lands to J. V. and his Heirs, though 4. dies without Iſſue, and B. ſur- 
vives; yet after the Death of B. J. N. ſhall take, for the Words, if B. 
be then deceaſed, expreſs the Teſtator's Meaning, that B. ſhould be 
- ſure to have it for Life, and alſo ſhew when F. N. ſhould have it in 
Poſſeſſion. | | | 
A. devifes Lands to Truſtees in Fee, in Truſt to pay Debts and Lega- Vern. 362. 
cies, and after thoſe Debts paid, then to ſell ; and if any of the Teſtator's H«c4/fep and 
Name would buy, ſuch Perſon to have the Lands 200 l. leſs than the 2 
Value; one of the Teſtator's Name brings a Bill for this Benefit of Pre- 
emption, but not till the Teſtator had been dead twenty-five Years, but 
the Bill was diſmiſſed; for if two of the Teſtator's Name ſhould claim the 
Benefit of the Doviſe, who muſt have it? | | 
A. deviſed Lands to Truſtees, in Truft for his Daughter for Life, Re- 2 Vern. 660. 
mainder to the ſecond Son of her Body to be begorten in Tail Male, and 27 hr by 
ſo to every younger Son; and in Default of ſuch Iſſue Male, to her eldeſt —_ 2 
Daughter, and to the firſt Son of her Body, taking upon him the Name 
and Arms of the Teſtator z and adds further, that he did not by his Will 
deviſe the Eſtate to the eldeſt Son, becauſe that he expected that his Daugh- 
ter would marry ſo prudently, as that the eldeſt Son would be provided 
for; the Daughter married, and had Iſſue a Son, who died in twelve 
Months after his Birth; ſhe afterwards had another Son born, after the 
Death of the firſt ; this ſecond muſt take according to the Words of the 
Will, though contrary to the Intention of the Teſtator. | 
If 4. B. and C. being Aliens and Brothers, 4. has Iſſue a Son, and B. 2 Sid. 23, 51, 
and C. are naturalized, and B. purchaſes Lands, and deviſes them to the For/er aud 
Heir of his Brother A, and his Heirs, and B. dies, leaving 4. and his Son; Ran. 
the Deviſe is void for the Incertainty, who is intended thereby; for 4. 
being an Alien, can have no Heir, or however being living, can have none 
during his Life; but per Glyn Ch. Juſt. if it had been found that the Son 
of A. was the reputed Heir of A. though A. was an Alien, yet his Son 
might have taken by this Deviſe. | | 


Vor. II. A a 1 A Man 


\ 


Devtlſes. 


3 * <— 


Hob. 29, 0. A Man had Iſſue a Son and a Daughter, the Daughter was married, and 
Count and had Iſſue two Daughters; the Father deviſed, that all his Lands ſhould 
Clerk, deſcend to his Son, provided that if his Son died without Iſſue of his Bo- 
dy, then my Land to go to my right Heirs Male of my Name and Poſte- 
rity for ever; the Son died without Iſſue; and upon Ejectment between 
1 the Brother of the Deviſor and the Daughters, this was held a void Deviſe, 
an * Page $6 becauſe neither could claim under the Deſcription of the Will ; not the 
00 (a) This Re- Brother, becauſe, though he was of his Name, yet he was not his (a) 
neu | folution's Heir; and though the Daughters were his Heirs, yet they were not 
i aA 0 0 af his Name, and ſo not within the Words of the Will, and conſequently 

| | down in the the Limitation void for the Uncertainty. 
WH — _—, who taketh by Deſcription or Purchaſe as Heir, muſt be Heir General, or compleat Heir ; for 
| Inſtance, if Lands are deviſed to the Heim of J. S. and J. S. is living at the Death of the Teſtator, the 
| Deviſe is void, far Non ef heres wiventis ; fo if Lands are deviſed to the right Heirs Male of J. S. and the 
| | Heir of J. S. is a Female, the Deviſe is void ; or if the Deviſe were to the Heirs Female, and the right Heir 
| had been a Male, it would be void in the ſame Manner ; to which Purpoſe wide Moor 868. Co. Lit. 24. b. 
| 2 Leon. 70. Dyer 99. Hob. 33. 1 Co. Arthir's Caſe. 1 Co. 103. Shelly's Cife ; but notwithſtandin 


theſe Authorities, this Doctrine has been ſhaken by the following more modern Reſolutions, in which it is 
held, that a ſpecial Heir may take by Parchaſe ; and that a Deſcription of a Perſon by the Name of Heir, tho” 
not Heir General, operating with the Intention of the Teſtator, is ſufficient to aſcertain the Perſon to take, 
Vide Abr. Eq- 214, 215+ Beaumont and Long, 2 Vern, 729. Neweomen and Barkhbam. 


| i 2 fon If a Man deviſes Lands to A. and his Heirs, during the Life of B. in 
[10 adjudged Truſt for B. and after the Deceale of B. to the Heirs Male of the Body of 


[1108 between B. now living, B. having one Son then living 3 by this Deviſe a Remainder 
{8 Fame: and is immediately veſted in the Son, for the Words Heirs Male now living, in 


11 | 133 a Will, are a full Deſcription of the Son, who then was the Heir a 
1 verſed in the Parent of B. and known by the Deviſor (who was his Uncle and God. 


F118 Exchequer - ather) to be ſo, 
| Chamber ; N 
| but the Judgment of Reverſal was reverſed in the Houſe of Lords. 2 Lev. 232. $. C. and per Levinx, this 


| | Point was tried again upon a new Ejectment; and Per given as at firſt in B. R which was con- 
| firmed in the Excheguir-Chamber, and likewiſe in the Houſe of Lords, Vent. 334. S. C. by the Name of 


| 4 Burebet and Durdant, 2 Vent. 311. S. C. Raym. 330. S. C. 3 Leb. 32. 8. C. Pollex. 457. 8. C. 
|} Abr. Eq. 214. A. deviſed in this Manner: I give to my eldeſt Heir Male, and his Heirs 
| Baker _ Male for ever, all my Lands in ſuch a Place; and if there be a Female, 
| 2 m the to have 12 J. per Annum, as long as ſhe lives ; the Teſtator had 
| C. . two Sons, the eldeſt of which died in his Life-time, leaving Iſſue; and 
| it was adjudged, that the Lands ſhould go te the ſecond Son, and not to 
II the Daughter of the eldeſt, though ſhe was Heir General, 

ll}. 2 Vern. 729. F. S. deviſed to Truſtees in Truſt, after Debts and Legacies paid, to 
11118 Neaucmen. convey to A. his Couſin, and the Heirs Male of his Body, and for Want 
11 — roo of ſuch Heirs Male, then to the Heirs Male of the Body of B. his Great 
1 : = wall de- Grandfather, and for Want of ſuch Heirs Male, to his' own Right Heirs 
11 „ for ever, and gave to his Siſter 2000. to be put out at Intereſt during her 
i | Life, ſhe to receive the Intereſt, and after her Death to her Children, and 

| 5 | died; and ſoon after A. died without Ifſue, and C. being Heir Male of B. 


is | the Teſtator's Great-Grandfather, but not Heir General, there being a 
li. Daughter of an elder Brother; the Queſtion was between him and the 
we | Teſtator's Siſter, and the Heir at Law, who had the 2000 /. deviſed to 
| her, whether the Deviſe was void, or not; and my Lord Chancellor held 
il the Deviſe good, and that C. ſhould take as a Perſon ſufficiently deſcribed 
(8 and intended by the Teſtator. 


eviſes. 


. e *— 3. n * — 


— — T.. — ͥͤ ——ũ—— — 
79 . * . . . 
4. By the Deviſee's dying in the Liſe- time of the Deviſor. 


If a Man deviſes Lands to A. and his Heirs, and 4. dies in the Life: 
time of the Deviſos B, the Heir of A. eil take nung by the Will, for Plow. 1 =9y 
the Heirs of 4. wert not named as immediate Tahors, dut only to ex- 24 Rigden, 
preſs the Quantity of the Eſtate that A. ſhould take. 7. 


ide where a 
new Publica- 
tion of the Will may make ſuch a Deviſe good. Title Vill, and 2 Lev, 244. 


- 


If a Man deviſes Lands to A. his ſecond Son, and to the Firs | 
his Body, and after his Death without Hike, then to B. his third Son 
Tail, Sc. if A. hath Iſſue and dies in the Lie- time of the De 
then the Deviſor dies, B. ſhall have the Lands preſently-y fer the — 
to A. being oo it is as if it W e N. ede and hk LYLE 

If a Man deviſes to A. and his Heirs, ti the Ule of C. an eits, and Leon. 254. 
C. dies in the Life-Time of the Deviſos, his 125 can = nothing; TG Sr 
the Deviſe will be to the Uſe of the Deviſor and his Heir. . 

* But if there be a Deviſe to A. for Life, Remainder to B. in Fee; though + Page 8 
A. pe the Life-Time of the Deviſor, B. ſhall take; or if A. refuſes, he plow. 344. 7 
ſha take. 0 | * « Ld IS Io os 


S 

8 101. 8. 
If a Man deviſes his Lands to his Wife for Life, and after to his four 2 Sid. 53, 79. 

Daughters and Heirs, equally to be divided between them, Shate and Pacman and 

Share alike, to hold to them and their Heirs for ever; and one of the C. 

Daughters dies, having Iſſue a Son, and then the Deviſor dies, the Wil) it 

void for a fourth Part. 3 | y | 
So if A. has Iſſue two Daughters B. and C. and he deviſes ſome Tithes 2 Ven. y22; 

and Money to B. and gives — — to her Children; but declare that Harten and 

ſhe having married without his Conſent, ſhe ſhould have no Part of his Sen. 

real Eſtate, and deviſes his real Eſtate to C, in Tail, Remainder to B. for 

Life, and to her firſt, Ec. and C. dies in the Life-Time of the Teſtatbr, 

leaving Iſſue; though afterwards 4. makes a Codicil to his Will, and de- 

viſes ſome particular Legacies qut of his perſonal Eſtate z yet as that does 

not amount to a Republication of his Will, B. muſt have the Lands imme- 

diately after the Death of the Deviſor, though contrary to the Intention of 

the Deviſor, the Authorities being ſo. 5 

If a Man deviſes Lands to A. and B. and their Heirs, and A. dies in the Carter 4, 5: 

Life of the Deviſor, B. ſhall take the whole Lands. — and 

[$ What Circumſtances are neceſſary by the 32 H. f. c. 1. and 34 & 35 


H. 8. c. 5. and 29 Car. 2. c. 3. and what ſhall be a Revocation and a 
new Publication, vide Tit. Will, Vol. 5. 


Diſclaimer vide Tit, Pleadings.] 


Dil. 


Diſcontinuance. 


Iſcontinuance of an. Eſtate in Lands, ſignifies (a) ſuch an 


| | For Difeon- 
10 * Alienation of the Poſſeſſion, whereby he, who has a Right 
Proceſs, wide l : . 

0 Heads of to the Inheritance, cannot (5) enter, but is driven to his 
1 Proeęſi and Action. | 
14.8 | 2 Co. | 

{FR it. 325. (a) To every Diſcountenance it is neceſſary there ſhould be a Deveſting or Diſplaciog of the 
169 Eſtate, and turning the ſame to a Right ; for if it be not turned to a Right, they that have the Eftate can- 
th not be driven to an Action. Co. Lit. 327. b. and 332. ſame Rule. (6) But be, who claims by Title 


mt Paramount above the Diſcontinuance, may enter. Lt. 327. 


Under this Head we ſhall conſider, 


| | (a) Df Dilcontinuances made by Eccleſiaſtical Perſons. 


(B) Made by Tenants in Tail. 88. 
(C) By busbands ſeiſed in Rigbt of their Wives. 91. 
(D) Of Diſcontinuances by Women of Lands of the Gift 
of their pusband, oz his Anceſtoz. 92. 
(E) What Eſtate oz Intereſt may be diſcontinued. 94. 


F) By what Ac o2 Conveyance a Diſcontinuance may be 
made, and the Effett thereof. 96. | 


. 


— 9 — o— 


* Page 88 * (A) Of Diſcontinuances made by Eccleſiaſtical 
Perſons, 3 


co. Lit. 32 5. b. JN ancient Days, Abbots and Prelates were ſuppoſed to be married to the 

Comp. In- Church; and as Huſbands and Repreſentatives of the Church were al- 

cumb. 484. lowed to have a Fee in Right of the Church, that they might maintain Ac- 
tions, and hold Courts within their Manors and Precincts; therefore at 
Common Law, a Biſhop, Abbot, or any other Perſon, ſeiſed in Fee in 
Right of his Houſe or Church, might have diſcontinued, and thereby put 
his Succeſſor to his Action to recover the Right of Poſſeſſion, 

Co, Lit. 325, But as the Right of Property was in the Church, the Biſhop could not 
alien without the Conſent of the Chapter, who repreſented the Clergy of 
the Dioceſe; nor could the Abbot alien without the Conſent of his Houfe. 

Co. Lit 32 5. b. And at this Day, by the 1 Eliz. c. 19. & 13 Eliz. c. 10. and 1 Fac. c. 3. 

342. neither a Biſhop, Dean, Maſter of an Hoſpital, Fc. can diſcontinue any 

Rol.Abr.633: of their Poſſeſſions, or bar their Succeſſors of their Right of Entry. 

I As 


— * 34.5 
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As to Parſons, Vicars, Prebends, and others who were Preſentative, they Co. Lit. 341. a. 
were conſidered only as having a 1 Right, and their Eſtate by the Dyer 239. 
Common Law only an Eſtate for Life, the Fee being in Abeyance; and Ph 41+ 
therefore could not diſcontinue, or do any other Act to the Prejudice of Het. 38. 


their Succeſſors, though they could alien with the Conſent of the Patron 
and Ordinary. 


+ By 13 Elis. c, 20. Charges made upon Benefces with Cure are declared void: 


If a Biſhop leaſes Parcel of the Demeſnes of a Manor for Life, not war- 2 Rel. Abr, 
ranted by the Statute of x Fiz. c. 19. and after leaſes the Manor to ano- 58: 
ther for Life; the Parcel ſo leaſed ſhall paſs with Attornment of the firſt but for this 


Leſſee; for the ſaid Leaſe did not make any Diſcontinuance, but the Re- = M 


verſion thereof continued Parcel of the Manor. 3 
f | - | der 
Years, 'Leaſis made by Beblyfoatical Parſon. 


le 


* 
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(B) Of nnn. made by Tenant in 


F Tenant in Tail makes a Feoffment in Fees this is a Diſcontinuance, Lit. Sect. 396. 

for he has the Right of Poſſeſſion inheritahle in bim; for although the | 
Statute de donis preſerves the — of the Inheritance to the Iſſue; yet it 
does not preſerve the Right of Poſſeſſion, and (a) therefore the Iſſue is put (4) Allo the 
to his Action. 2 29 | 11 | Entry of the 

| | >: A » Ines tak 

away, becauſe the Feoffment had anciently a Warranty annexed unto it, which defended ſuch Right of Pof- 
ſeſſion ; and when a Man had a Warranty to cover his Poſſeſſion, it was not fit he ſhould be put out of Poſ- 
ſeſſion by any Act in Pais, without bringing in his Warrantor by Voucher; and therefore the Entry was diſ- 


allowed in ſuch Caſes, that a Man might not be obliged to the Expence-of getting his Judg no is che Wake 
of Warrantia Charte, Co. Lit. 327. . | hath 1 


so if Tenant in Tail, Remainder to his right Heirs, makes a Froffment , wat 
in Fee; this is a Diſcontinuance. ' * Rel Aboibaa) 


| 209 Een 88 Cro Car. 387, 
405, 406. Jon. 358. Hut. 126. S. C. and S. P. admitted. 


If Tenant in Tail be diſſeiſed, and releaſts to the iſſeiſor all his Right ; 
this works no Diſcontinuance; for a Releaſe being, a Conveyance in fectet Lit. Sect. 598, 
cannot paſs, the Poſſeſſion; and therefore à Conveyance, that cannot paſs 3 C0. 35 S. F. 
the Poſſeſſion, cannot paſs the Right of Poſſeſſion. dat 2, after 
ſuch Releaſe, 
what Eſlate or Intereſt the Difleiſor bas; and Saund. 261, 


But if Tenant in Tail being diſſeiſed releaſes all his Right to the Diſ. * Page 89 
ſeiſor, and binds himſelf and his Heirs to Warranty, and dies; and the Lit Sed. 60 

Warranty deſcends (h) upon the Iſſue in Tail, this is a Diſcontinuance, (e) Cg 
| . N! 3 Co. 85. 

by Reaſon of the Warranty. Pi is 368.5 | 

es OLE 9 Ro AR ee to e 

is not the Warranty only that makes the Diſcontinuance, but the Warranty and Deſcent upon him that hath 

Right' to the Lands Co. Lit. 328. a. (e] wiz, That if Aff. *ts deſcend, he to whom the Releaſe is 

made may plead the ſame, and bar the Demandant. Co. Lit. 329; a. b. 48 | : 


Vor. II. | 15 L | B b | ) tad b . If | 


1 


— — 6 — 


Diſcontinuante. 


Co. L. If Tenant in Tail leaſes for Years, and after levies a Fine, this is a Diſ- 
ww continuance, for a Fine is a Feoffment upon (a) Record, and the Freehold 
2 Rol. Rep. paſſes. | 


21 But if Tenant in Tail levies a Fine /ur Conuzance de droit tantum, this is not any Diſcontinuance till Execa- 


tion; for if he dies before Execution, the Tenant may enter. 36 Aff. 8. Rol. Abr. 632, 8. C. Sofa 
Fine be levied to Tenant in Tail, and he grants, and renders the Land to the Conuzor and his Heirs, and 
dies before Execution, this is no Diſcontinuance ; otherwiſe if executed in the Life of Tenant in Tail. Co. 
Lit. 333. b. Es 


Co. Lit. 332. But if Tenant in Tail leaſes for his own Life, and after levies a Fine, 

this is no Diſcontinuance, becauſe the Reverſion expectant upon an Eſtate 
of Freehold, which lies only in Grant, paſſed thereby. 

Lit. Sect. 620. If Tenant in Tail leaſes for the Life of the Leſſee, by this the Tail and 

(5) Soif Te- Reverſion thereupon is diſcontinued ; and if the Tenant in Tail by Deed 

— grants his Reverſion in Fee to another, and the Tenant for Life attorns; 


the Grantee, 3nd (6) after the Tenant for Life dies, (c) living the Tenant in Tail, &c. 


or the Grantee (4) this is a Diſcontinuance in Fee, 
recovers in 
Waſte, and enters for the Forfeiture, &c. Co. Lit. 333. b. Lit. Sect. 621, 629. Jon, 210. Latch. 65. 
C) If Tenant in Tail leaſes for the Life of the Leſſee, and after levies a Fine with Warranty; tho' this is not 
any Diſcontinuance, ſo as to take away the Entry of him in Reverſion after the Death of the 'Tenart for Life, 
unleſs executed in the Conuſee by the Death of Tenant for Life in the Life of Tenant in Tail; yet the 
Grantee hath an abſolute Fee, to which the Warranty being annexed, and deſcending upon the Reverſioner, 
will be a Bar. Jon. 210. adjudged. Cro. Car. 156. adjudged. For by the Eſtate for Life the Tail was 
diſcontinued, and a new Fee gained; which Reverſion in Fee being granted with Warranty, the Warranty 
was annexed to the Fee, and bound thoſe that had Right. Vide Latch. 64, 72. Salk. 245. Lutw. 770, 782. 
4) Where the Reverſion is executed in the Life of Tenant in Tail, it is equvalent in Judgment of Law to a 
eoffment, for the Eſtate for Life paſſed by Livery. Co. Lit. 333. b. 


88 If Tenant in Tail leaſes for (e) Life, the Remainder in Fee, this is an 
(00 So :233"* abſolute Diſcontinuance, tho* the Remainder is not executed in the Life of 
leaſes for Tenant in Tail, becauſe all but one Eſtate, and paſſeth by one Livery, 


Years, the | 
Remainder in Fee, and makes Livery of Seifin accordingly. Lit. Sect. 631. 


8 But if Tenant in Tail leaſes for three Lives, according to 32 H. 8. c. 28. 
Sers is no Diſcontinuance of the Eſtate-Tail, or of the () Reverſion (g) be- 
vide Head of Cauſe it is authoriſed by Act of Parliament, whereunto every Man's Con- 
Leaſes. ſent is involved. 

(f) But if 


Tenant in Tail levies a Fine, and after dies without Iſſue, the Donor is put to his Formedon. 4 Leon. 191. 
Co. 96. Cro. Jac. 696. Sid. 83. - (g) Dyer 57. pl. 1. Owen 28. 2 Leon. 46. 


Co.Lit.333.b. If Tenant in Tail leaſes for Life, and after diſſeiſes Leſſee for Life, and 


makes a Feoffment in Fee, and the Leſſee dies, and then Tenant in Tail 


(5) Were by dies, tho' the Fee was executed, yet becauſe it was not executed by (5) 
* — = lawful Means it is no Diſcontinuance. [ | 
nfant above 


the Age of 15 may make a Feoffment, and being Tenant in Tail, he makes a Feoffment, it is no Diſcon- 
tinuance, becauſe the Cuſtom will not enable one to do a Tort. Cro. Jac. 80. 


* Page go . | 
Co. 76. 4. * If there be Tenant for Life, Remainder in Tail, Remainder in Tail, 
N ＋2 Sc. and Tenant for Life, and he in the firſt Remainder in Tail levy (i) a 


Moor. 634. Fine, this is no Diſcontinuance of either of the Remainders, becauſe each 


Owen 129. of them paſſed only what he lawfully might. 
wide 2 Lev. | 8 
254, 2 Jon. 58. (i) So if they made a Feoffment. Co. 76. Cro. Eliz, 135. Leon. 127, But 2. and 
vide Dyer 324. And. 286, Cro. Eliz. 36. 6 Co. 15. and Sid. 83. where this Opinion is denied; becauſe 
a Feoffment differs in its Nature from a Fine.— If ſuch Feoffment be made by Parol, it will be the Surrender 
of Tenant for Life, andthe Feoffment of him in Remainder, ut Res magis waleat, and conſequently a Diſ- 
continuance. Co. 77. But a naked Conſent of the Tenant for Life will not amount to a Surrender, ſo 
as to make it a Diſcontinuance, Carth. 110, 

If 
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If Tenant in Tail enfeoff the Donor, this is not any Diſcontinuance, be- 


cauſe the Donor hath the (a) immediate Eſtate, and it operates as a Sur- 27" Ys 
render; it paſſes no more than it lawfully may paſs. S. P. : 
(a) But ifthere 


be Tenant in Tail, the Remainder in Tail ; and the Tenant in Tail enfeoffs bim in Reverfion in Fee, this is a 
Diſcontinuance. Co. 140. Co. Lit. 335: S. P. becauſe there is a meſne Eſtate, Keilw, 42. a: S. P. per 
Frowick con. Dyer 10. pl. 32. 


If the Donee enfeoff the Donor and a Stranger, (5) this is a Diſcon- Oo. Lit. 335. . 
tinuance of the whole Land. (5) Condi: 


tionally, wiz. 


if the Stranger ſurvive. Dyer 12. pl. 53. Cro. Car. 406. 


If a Man covenants to ſtand ſeiſed to the Uſe of himſelf for Life, Re- 8 
mainder to his Wife for Life; the Remainder to the Heirs Male which he — 
ſhall beget on the Body of his Wife, Remainder to his eldeſt Son by a former Birrriage. 
Wife, Sc. and after the Huſband and Wife levy a Fine with Warranty, Raym. 36. 
and die without Iſſue; this is no Diſcontinuance of the Remainder, be- 1 
cauſe the Eſtate- Tail was not executed, by Reaſon of the intervening Eſtate 8 C. 4. 
limĩted to the Wife, which Eſtate is not drowned, but remains diſtinct. judged. 


But it was 
agreed that if the Eſtate - tail had been executed, this Fine had been a Diſcontinuance of the Remainder in 
Tail, and ſo the Warranty deſcending upon him in Remainder, would have barred. 


If a Man has the Right of Poſſeſſion, and is not poſſeſſed by Virtue of It. ge 637 
the Intail, he cannot diſcontinue otherwiſe than by (c) Warranty. 641. Ne 


| arth. 110. 
S. P. gef. Letter (E) 94, Cc. (c) As if Tenant in Tail is diſſeiſed, and dies, and the Iſſue in Tail releaſes to 
the Diſſeiſor with Warranty, tho' the Iſſue was never ſeiſed by Force of the Intail, yet it hath the Effect of a 
Diſcontinuance by Reaſan of the Warranty. Co. Lit. 339. Dyer 55. Moor 256. 


As if there be Grandfather, Father, and Son, and the Grandfather is ſeiſed Lit. Sect. 658. 
in Tail, and the Father diſſeiſes the Grandfather, and makes a Feoffment in 1 
Fee, and dies, this works no Diſcontinuance, becauſe the Father was not . 37. 
poſſeſſed of the Intail, but of a Fee - ſimple by Diſſeiſin, which was ſubject 
to the Entry of the Tenant in Tail; and conſequently the Alienee is ſubject 
to the Entry of the Iſſue in Tail, in as much as the Father, who made the 
Alienation, had only the naked Poſſeſſion by Diſſeiſin, and not the Right of 
Poſſeſſion by Virtue of the Intail. 

So if Tenant in Tail leaſes to one for Life, and hath Iſſue and dies, and 1. ge 628 
the Reverſion deſcends to the Iſſue, and the Iſſue (4) grants the Reverſion ( 80 cho 2 
to another in Fee, and the Tenant for Life attorns, and dies, and the Grant had 
Grantee enters, and is ſeiſed in Fee in the Life of the Iſſue, and the Iſſue been with 
in Tail hath Iſſue a Son, and dies, this is no Diſcontinuance; but the Son C 2 


may enter, Sc. for that his Father had never any Thing in him by Force ei 8 2 
of the Intail. | 210. 


Cro. Car. 156. Latch. 62, 


* So if there be Tenant for Life, the Remainder in Tail, and he in Re-* Page 91 
mainder enters upon the Leſſee, and diſſeiſes him, and makes a Feoffment . Abr. 624. 
over, this is not any Diſcontinuance, becauſe he was never ſeiſed by Force f v, * 
of the Intail. | | a | 2 And. 110. 
Rol. Rep. 188. Moor 747. Styl. 158. Bulſt. 162, 


But if there be Leſſee for Years, the Remainder in Tail to J. S. and (e) 
7. S. enters upon the Leſſee, and makes a Leaſe for Life, or Feoffment in Rol. Abr. 
Fee, (F) this is a Diſcontinuance, for he was ſeiſed by Force of the Intail 00 So ir be 
at the Time of the Feoffment. makes a Deed 


5 of Feoffment 
with a Letter of Attorney to J. N. to make Livery, and he enters and ouſts the Leſſee, Ic. Moor 91. pl. 
226, Dyer 363. pl. 22. J) Tho' the Leſſee re- enters. Maor 281. pl. 6. 

(C) Of 
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Dilcontinuance. 2 
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(C) Ok Diſcontinuances by pusbands ſeiled in 
Right of their Mi ves. 


NY Alienation made by the Huſband of the Wife's Land, whether by 
Feoffment, or Fine, was a Diſcontinuance, and after his Death, ſhe 


2 Inſt. 68 1. 


was put to her Cui in Vita to reinſtate herſelf. n 
0 The Huſ. But now by the 32 H. 8. cap. 28. © No Fine, Feaffment;.or other Act, 
bend cauſes © made, (c) ſuffered, or done by the Huſband (d) only of any Manors, 
a Pracipe to c. being (e) the (f) Inheritance or Freehold of his Wife, during the 


be brought «© Coverture, ſhall make a Diſcontinuance thereof, or ſhall be prejudicial to 
go — * the (g) Wife or her (4) Heirs, or to ſuch as (i) ſhall have Right, Title, 
upon a feign- Or Intereſt to the ſame by the Death of fuch Wife; but that the (4) Wife 
ed Title, and or her Heirs, and (7) ſuch other to whom ſuch, Right ſhall appertain after 
ſuffers a Re- 4 her Death, may enter into ſuch Manors, Ct. according to their Right 

covery with- ee and Titles therein; any Fine, Feoffment, or other A& of the Huſband 


Yo 4 “ notwithſtanding ; Fines levied by the Huſband and Wife (whereunto the 


Voucher an | | 
Execution to Wife is Party and Privy) only excepted. 

be had againſt | 

him and his Wife, this is an Act within the Statute, ſuffered by the Huſband. Co. Lit. 326. (4) The* 
a Feoff nent be made by the Huſband and Wife, for this in Subſtance is the Act of the Huſband only. Co. Lit. 
326. 8. (e) Where during the Coverture Lands are given to the Huſband and Wife, and the Heirs of 
their two Bodies, this is the Inheritance of the Wife within the Act; ſo that if the Huſband, makes a Feoffment, 
and dies, ſhe or her Iſſue may enter. 9 Ce. 138. 2 Inſt, 681. Cro. Car. 477. Cs. Lit 326. 2 Ink}. 
681. 8 Co. 72, Brown. 131. But if the Huſband levies a Fine with Proctsmations, the 1fue is barre A 
tho' the Wife is helped by this Statute. Keilw. 205, 213. Dyer 351. pl. 24. And. 39. 8 Co. 72. 
But if the Huſband is Tenant in Tail, Remainder to the Wife in Tail, and the Huſband makes a Feoffmept 
in Fee, if the Huſband die without Iſſue the Wife may enter. Co. Lit. 336. a. 8 Co. 72. But there 
ſaid, if he ſuffers a Recovery, ſhe is barred. (7) This extends not to the Wife's Copyhold of Inheritance. 
Moor 596. But tho” the Statute does not extend to it, yet the Huſband cannot at Common Law diſcon- 
tinue the Wife's Copyhold. '4 Co. 23. Cro.' Jac. 105. Foph. 138. Moor 596. Rol. Abr. 632. (e) If 
after a Feoffment made by the Huſband they are divorced cau/a precontraZus, ſhe may enter within this 
AR, and. is not driven to her Cui ante divortium, as at Common Law; tho? by the Statute the Entry is giv 
to the Wife, and now upon'the Matter ſhe was never his lawful Wife, for at the Time of the Alienation ſhe 
was his Wife de face; and when the Huſband dies, ſhe is not his Wife at the Time of the Entry. Co. Lic, 
325. a, 8 Co. 73. a. She may enter tho“ her Huſband is living, but wide Moor 58. pl. 164. (+5) Nut 
her Heirs by the Common Law could have no Remedy, nor by this Act can enter during Lye of the 
Huſband. Co. Lit. 326. 8 Co. 72, 73. (.) But if the Wife before Entry dies without Heirs, the Loxd 
by Eſcheat ſhall not enter; for though an Entry is given by the Act, yet the Feoffee, Sc, is in by Title as 
before, Hob. 243, 261, (4) But if the Huſband makes a Feoffment and dies, and the Wife before En- 
try levies a Fine, this ſo ſtrengthens and fortifies the, Diſcontinuance, that ſhe or thoſe in Remainder cau ne- 
ver enter; and tho' by the Statute it is enacted that 5 Feoſfment of the Baron ſhall not he a Diſcontinuance, 
but the Wife may enter, yet it is a Difcontinuance til Entry. 2 Roll. Rep. 311. Cro. Car. 320, and wide 
Rol. Abr. 632. (1) By theſe Words the Entry of him in Reverſion or Remajnder is preſerved. Co, 
Lit. 326. Hob. 261. 34-2; 


* Page 92 Although the Words of this Act are very general, and ſeem to give the 
Co. Lit. 356. Wife and her Iſſue an Entry, to avoid any Fine levied by the Huſband of 
Dyer 72, 102, her Lands, yet if the Huſband levies a Fine with Proclamations, and five 
* . Years paſs after his Death, without any Entry or Claim by the Wife, ker 
8 Co. 72, Entry is not only taken away, but het Right is for ever extinguiſhed, becauſe 
2 Inſt. 68 1. the Statute was intended to Due only againſt the Diſcontinuance, which 
9 Co. 140. was a Grievance particular to Feme Coverts, but not to invalidate F ines duly 
| levied, according to 4 H. 7. c. 24. as to Femes Covert; becauſe they by 
that Statute have a Remedy in common with others, which is by Entry cr 
Claim to avoid the Fine; whereas before the Statute, of 32 H. S. c. 28; ir 
was not in their, Power to prevent the Diſcontinuapee;, and. therefore the 
Statute relieves them in that Particular; beſides, though the Words of the 

Act be general, that ſuch Fine ſhall not be prejudicial to the Wife ar ber 
Heirs, yet the following Words, viz. But that ſhe may lawfully enter accord- 
ing to ber Right and Title therein, are explanatory, and allew her. an Entry. 


I | only- 


Diſcontinuante. 


only in Caſes where ſhe had a Right before the Statute, and it is plain that 
by 4 H. J. c. 24. ſhe had no Right after the five Years were lapſed, from 
the Death of the Huſband. | 

If Huſband and Wife are Tenants in (a) ſpecial Tail, and the Huſband Co. Lit. 426. 
aliens in Fee, this is a Diſcontinuance, for tho' the Words of the Statute 8 Co. 71. b. 
are, Of any Lands being the Freebold and Inheritance of the Wife; yet as this (a) If Lands 
joint Eſtate may without any Impropriety be called the Inheritance of the hun 
Wife, and being therefore in equal Miſchief, ſhall be intended to be pro- peme, and 
vided againſt. the — of 

e 0 

the Baron, and the Baron makes a Feoffment in Fee, this is a Diſcontinuance; for the Baron is ſeiſed by Force 
of the Intail. Cro. Car. 320. Jon. 324. 3 Co. 5. Rol. Abr. 632, 633. 2 Rol. Rep. 311. 


ts et AR. ad. as. > —_ 


If a Huſband levies a Fine of the Wife's Lands to the King, ſhe may 2 Iaſt. 681. 
after the Death of her Huſbind enter upon the King; for tho? the Statute 
does not expreſs}y name the King, yet being made to prevent an Injury and 
Wrong, he ſhall be bound by it, the rather becaufe it is his moft imme- 
diate Ghia to relieve his Subjects from any Grievance or Wrong. 


(D) Of Diſcontinuances by UWomen of Lands 
of the Gift of their husband, or his An- 
ceſtoꝛ. 


3 Learning hereof depends upon the Statute 11 H. 7. c. 20. which Dan, Abr. 
provides againſt Diſcontinuances and Diſheriſons by the Wife, to the 579 · 
Prejudice of the Heir of the Huſband, and ſeems to be well explained by 
the following Notes and Obfervations of Mr. Danvers. 

By 11 H. 7. cap. 20. [f any Woman having an (5) Eſtate in | 
„Bower, or for Life, or (c) Tail jaintly wich her Huſband, or only to (2) 9 if = 
* herſelf, or to her Ule in any Manors, (d) &c. Of the (e) Inherit- jyjng only 


| *© tance Title of 
: | Dower, en- 
ters before ſhe is endowed, and levies a Fine. 2 Leon. 168. 3 Leon. 78. cited by Rhodes to have been ad- 
judged. (t) hut this extends not to Eſtates in Fee. Dyer 248. pl. 78. 4 Co. 3. Moor 716. pl. 1000. 
Bridg. 136. Cro. Eliz. 524. adjudged. For it may 17 to a collateral Heir. (4) Extends not to Copy- 
holds. 2 Sid. 41, 73. adjudged. (-) If one ſeiſed in the Right of his Wife levies a Fine, and the Conu- 
ee grants and renders the Land to the Huſband and Wife in ſpecial Tail, the Remainder to the Heirs of the 
Wife, and they have Iſſue, and the Huſband dies, and the Wife takes another Huſband, and they levy a Fine, 
this is directly within the Words, but out of the Meaning of the Act, becauſe the State of the Land moved from 
the Wife. Co. Lit 366. a. Eafton and Stud, Plow. 459. adjudged. Keilw. 214. adjudged. N. Bendl. 230. pl. 
266. and with this agrees Cro. Eliz. 524. Moor 715. pl. 1000, Nay Cro. Eliz. 2. it is ſaid to have been adjudg- 
ed, if Baron and Feme lee a Fine of ſuch Land, and the Conuzee grants a Rent to them in Tail, it is out of the 
Act, for the Rent is in Lieu of the Land. So if the Anceſtor of the Baron makes a Feoffment in Fee, 
upon Condition that tne Feoffee ſhall give it to the Baron and Feme in Tail, &c. this is within the Meanin 
of the AR, though out of the Words, for they are in by the Feoffment, and not by the Anceſtor of the Ba- 
ron. Moor gz. pl. 231. Per Plowden ſaid to have been ſo adjudged, Linch and Spercer, Cro. Eliz. 514. 
2 And. 44. Moor 45 5. 3 Co. 50. It is within the Act, though the Gift by the Huſband or his 
Anceltors, by which the Feme takes, was made as well in Conſideration of Money paid by che Feme, ot 
her Father, as of the Marriage. Dyer 146. a. b. Keilw. 208. Moor 93. pl. 231. Cro. Jac. 474. — 
Otherwiſe if the Lands bad moved from the Anceſtor of the Feme, as if ſettled by the Father of the Feme 
in Conſideration of the Marriage, and of Money paid by the Baron for the Lands moving from her Father, 
it ſhall be intended that her Advancement was the principal Cauſe of the Gift, and not the Money, Ayna/- 
ton and Loyd, Cro Jac. 624. adjudged. Jon. 13. adjudged. Palm. 213, 218. adjudged, Copland and Pyor. 
Cro, Car. 244. 2djudged, Jon. 254. adjudged, and vide Moor 93. pl. 231, 2 And. 45.———But where 
conveyed by a Stranger in Confideration of the Wife's Fortune paid by her Father to the Vendor, and other 
Money paid by the Baron: This is the Purchaſe of the Huſband within the Act. Moor 250. pl. 398, —— 
If J. in Conſideration of good Service done by B. conveys Lands to B. his Man, and C. his Couſin, and the 
Heirs of their Bodies, Sc, This is not within the Act, not being made by the Baron or his Anceſtor, and 
being in Coulideration of Service done, it is not ſuch a Purchaſe as the Act intends. Ward and Wartherr, 
Cro. Jac. 173. adjudged; and though C. was named ＋ by the Deed, it was ſaid that was not material, 
| | C becauie 


. 
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Diſcontinuance. 


* Page 93 © * tance or (a) Purchaſe of the Huſband, or (5) given to the Huſ- 
becauſe it did band and Wife in Tail, or for Life, by any Anceſtor of the Huf 
not appear to band, or other Perſon ſciſed to the Uſe of the Huſband, or his Ance{- 
be any Part « tor, and being Sole, or with (c) other after taken Huſband (d) dif. 


ee * continue, (e) alien, releaſe, or confirm with ( f) Warranty, or by Covin 


tte 


| but however *©* ſuffer (g) any Recovery againſt them; all ſuch Recoveries, Diſconti- 


being found ** nuances, &c. ſhall be (Y) void, and (i) every (4 Perſon to whom the 
in Fact that = [ntereſt, &c. after Death of the Woman, in Manors, &c. ſhould be- 
me was his 4 Jong, may enter, Sc. as if no Diſcontinuance, &c, had been; and if ſuch 
8 * th « Huſband and Wife make ſuch Diſcontinuance, the (/) Perſon to whom 
925 ny Prom e the Manors, Sc. ſhould belong after the Death of the Woman, may en- 
riage was in- ter and hold, according to ſuch Title as he ſhould have had, if the Wo- 
tended ; it was man had been dead, and no Diſcontinuance, Sc. as againſt the Huſband 
laid it ſhould 4 during his Life; provided the Woman after the Death of her Huſband 
1 „may re-enter, c. but if ſole when the Diſcontinuance, Sc. ſhe ſhall be 
was as — ce barred for ever, and the Perſon, to whom the Intereſt belongs, may en- 
the Cauſe of ter, Sc. Provided the Act ſhall not extend to any Recovery or Diſcon- 


the Gift as the (C t inuance, to be had (m) with the (n) Heir next inheritable, nor where he, 


3 that next after the Death of the Woman ſhould have an Eſtate of Inherit- 
dad.” <* ance, ſhall be aſſenting to the ſaid Recovery, where the Aﬀent is of 
Yelv, 101. Record or inrolled. (E) 
acjudped. 


Moor 683. pl. 943. adjudged. (a) Baron and Feme being joint Copyholders in Fee, the Baron purchaſes the 
Freehold thereof to him and his Wife, and the Heirs of their Bodies, they have Iſſue, the Baron dies, and the 
Feme enters and ſuffers a Recovery, c. this is a Forfeiture within the Act, for the Copyhold by the Acceptance 
of the new Eſtate, was extinct. C:o. Eliz. 24 agreed per cur.” (5b)Ifa Man deviſes Lands to bis Wife in Tail, 
this is within the Words, but not within the Meaning of the Act. Fofter and Pitfal, Leon. 261. Cro. Eliz. 2. 
(c) A Man ſeiſed in Fee levied a Fine to the Uſe of himſelf for Life, and after tothe Uſe of his Wife, and the 
Heirs Male of her Body, by him begotten, for her Jointure ; and after he and his Wife levied a Fine, and 
lutte d a Recovery, and the Huſband and Wife died; and it was held the Iſſue upon this Act might enter, 
for tho' it was not within the Words, yet it was held within the Remedy intended to prevent the Diſheriſon 
of Heirs. Co. Lit. 355. But in the Caſe of Kirkman and Thomp/on, Cro. Jac. 474. this Point is acjudged 
con and that ſuch Alienation was neither within the Words nor Intention of the Act, which ſeems clearly 
to be Law. (4) Vide Jenes and Philpot, Lev. 49. Sid. 63. (=) If ſuch Feme Tenant in Tail accepts a 
Fine /ur Conuzarce de droit, and thereby renders the Land for 1000 Years, Cc. this is an Alienation within 
the AR, elſe it would be to little Purpoſe, 3 Co. 51. ſaid to have been ſo reſolved. Moor 250. pl. 398. ad- 
judged. 2 Leon. 168. adjudged. 3 Leon. 78 adjudged, & wide Cro. Eliz. 514. 2 And. 58. Diverſity 
where ſuch Leaſe made by Fine, where by Deed only. Cro. Jac. 629. Bridg. 28. 1 Jon. 60, & 
wide 2 Rol. Rep. 490. Where it is ſaid by two Judges, that though ſuch Leaſe be made by Fine, yet it 
not being any Dilcontinuance, or prejudicial to the Iſſue, he cannot enter till after her Death. (/) This 
relates only to Releaſes and Confirmations, which are no Diſcontinuance without, ſo that a Leaſe by ſuch 
Feme Tenant in Tail made for three Lives without Warranty, if not purſuant to 32 H. 8. c. 28 is a Forfeiture 
within the Act. Sir George Brown's Caſe, 3 Co. 50. b. Cro.Eliz. 514. (g) Extends to ſuch, where ſhe 
comes in only as Vouchee. Moor 716. pl. 1000. (+) Vet it continues as to the Parties, and all others, ex- 
cept him to whom the Intereſt, Cc. by whoſe Entry it is to be avoided. 3 Co. 59. b. 60. Hob. 166. 
(i) Unleſs he hath diſabled himſelf by levying a Fine, ſuffering a Recovery, &c. Ward and Valtboe, Cro. 
Jac. 175. adjudged. Yeiv. 101. aojudged. Noy 122. adjudged. And where he hath concluded himſelf 
by ſuffering a Recovery, &c, his Iſſue whom he bad Power to bar ſhall not enter. Lincoln College, 3 Co. 
61. 2 And. 31-— But if after ſuch Feme Tenant in Tail ſuffers a Recovery, the Iſſue in Tail releaſes to the 
Recoveror, yet the Iſſue of that Iflue is not barred thereby. 3 Co. 59. cited from Doctor and Student, and 
3 Co. 61. agreed to be Law. — But, if the Iſſue in ſpecial Tail, the Remainder being to him in Fee, levies a 
Fine, (wich Proclamations tho' not found,) and after his Mother (being Tenant in Tail within this Act) leaſes 
for three Lives, (not warranted by 32 H. 8. c. 28.) living the Iſſue, the Conuzee may enter; for the Tail was 
extinct by the Fine, and the Conuzee was the Perſon to whom the Intereſt, 7c. belonged after the Death of the 
Woman. Sir Geo. Brown's Caſe, 3 Co. 51. adjudged. Cro. Eliz. 514. adjudged. Moor 455. acjudged. 
2 And. 44. adjudged. And there ſaid that the Record of the Fine being in the ſame Court, they might inſpect 
it to fee the Proclamations. Rol. Abr. 878. pl. 7. 3 Co. 61. But if the Reverſion in Fee had been in 
another, then the Conuzee taking nothing by the Fine, but by Eſtoppel, could not enter; nor could the 
Ieir, becauſe concluded by the Fine. Ward and WFaichoe, Cro. Jac. 175. adjudged, Yelv. 101. adjudged. 
Noy 122. avjudged. But in this laſt Book the Caſe is not fully ſtated, for there is no Notice taken of the laſt 
Fine levied by the Woman alone after the Death of her ſecond Huſband, which made the Forfeiture. (4) The 
S:atute intended only to prevent ſuch Prejudice as might ariſe to the Heirs of the Baron, by whom advanced, 
and not where the immediate Intereſt upon the Death of the Wife was ſo limited, as to belong to a Stranger. 
Fofter and Pizfal, Cro. Elz. 2. Leon, 261. (/ But if ſuch Woman be Tenant for Life, Remainder for 
Lite, Remainder in Fee; and two Tenants for Life join in a Fecffmeat, the Entry of him in Remainder 
in Fee is lawful by this Act, per Leon, 262, But this ſeems to be ſuch a Forfeiture, for which the Re- 
mainder 
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Diſcontinuance. 
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(E) What Eſtate 02 Jntereſt may be dilton⸗ 
„„ 


13 H E R E can be no Diſcontinuance of Things which lie in Grant; Lit. Sect. 627, 
and therefore if Tenant in Tail of a Rent, (a) Advowſon, Common, 3 1 
or Remainder, or Reverſion expectant on a Freehold, make a Grant by 3 Co. 85. 7 
Deed or Fine, or diſſeiſe the Tenant of the Land out of which the Rent is («) Tenant 
iſſuing, whereof he is ſeiſed in Tail, and make a Feoffment with (4) War- in Tail of an 
ranty ; this is no Diſcontinuance of the Intail, for nothing paſſes but dur- - veg 
ing the Life of Tenant in Tail, which is lawful, but every * 


rants the 
works a Wrong. ame in Fee, 


| and after a 
collateral Anceſtor releaſes to the Grantee with Warranty; and dies, this is a good Bar for ever. 1 Leon. 


111. ſaid by 4nderſon to have been adjudged, but wide 2 And. 110. (5) But where the Iſſue by bring- 


ing a Formedon admits himſelf out of Foſſeſſion, and ſhall be barred by the Warrranty and Aſſets, wide 
Co. Lit 332. b. | | 


A Copyhold Eſtate cannot be diſcontinued by Surtender, for the Tenant Rol. Abr. 
gives up no more than he had, and the Surrendree is in by the Lord's Ad- 632. 
mittance ; and this is not (c) like a Feoffment at Common Law, which Co. Coph. 141 
being ſo notorious a Way of conveying Eſtates, takes away the Entry for 1 Co. 23. 8. 


the Benefit of Strangers, who otherwiſe would be at a Loſs to know againſt rd. 


N : / Warranty is 
whom to bring their Præcipe. uſually an- 


RF nexed to it; 
and ifthe rightful Owner might enter, the Benefit of the Warranty would be loſt, but Warranty cannot be 
annexed to Copy hold Eſtates. Leon. 95, 352. 


* But by Cuſtom a Copyhold Eſtate may be diſcontinued by Surrender, # Page 95 
and by ſuch Surrender an Eſtate-Tail in Copyhold Lands for ever. For this wide 


| Cro. Eliz. 
484, 717. Moor 358, 753. Leon. 95. Cro. Eliz. go, 148. 4 Co: 25. Rol. Abr. 632. Browal. 
44> 79. | 


Alſo if there hath been a Cuſtom in a Manor, that Plaints ſhould be pro- 4 Co. 23. 4. 
ſecured there in the Nature of real Actions; if a Recovery be had upon ſuch 6 
Plaint againſt Tenant in Tail, it is a Diſcontinuance; for ſince the Cuſtom 3**? 395. 
warrants the Recovery, it is an Incident to ſuch a Recovery by the Com- 
mon Law, that it ſhould be a Diſcontinuance, which it ſeerns is drawn 
from the Nature of the Thing, that a Judgment given in a Court of Ju- 
dicature ought not to be avoided, but by Matter of as high Nature, viz, 

a Recovery by a Court of Juſtice, and not by the Entry of the Party that 

. hath Right. | 

If the Reverſion or Remainder be in the King, the Tenant in Tail can- Co Lit. 335. 
not diſcontinue the Efſtate-tail. 2 And. 156. 


. £2 Leon. 157. 
3 Leon. 75. for this vide Heads of Fines and Recoveries. 


But 


— — 


mainder Man in Fee might by the Common Law enter. Co. Lit. 251. b. (n) If the Baron, being ſeiſed to 
him and his Feme, and the Heirs of the Body of the Feme, dies, and in the Life of the Wife his Iſſue 
(then being Tenant of the Freehold, as pleaded, which muſt be intended by Diſſeiſin, no Surrender or For- 
feiture being alledged) ſuffers a Recovery, (which binds not the Tail, he being in of another Eſtate) by Agree- 
ment that the Recoverors ſhould infeoff J. S. and that the Wife ſhould releaſe to him with Warranty, which 
ſhe does accordingly, and dies, and the Warranty deſcends, &&c. this ſhall bind; for not being Prejudicial, 
but intended to perfect the Aſſurance of the Heirs, it is not reſtrained by this Act; for the Woman, joining with 
the Heir by Fine or Recovery, might have barred the Tail; and it was never intended to prevent a War- 
ranty being made to him that had the Land, by the Conveyance of the Heir bimſelf. Lincoln College's Caſe, 


60. a. b. adjudged. (2) But if ſuch Heir being a Daughter joins, and after a Son is born, he may enter. 
3 Co, 61. b. | 


2 


Diſtontinuante. 


— 258 


3 chete had been Tenant in Tail, the Reverſion in the King, be- 
Co. Lit. 335. fore 1 & 35 H. 8. c. 20. he might haye (a) barred the Tail by a com- 


| 1 mon Recovery, but that common Recovery neither barred nor diſcontinued 
Tail my the King's Reverſion. 


I now be 
| 1 by Fine, without diſcontinuing the King's Remainder, vid Moor 115. pl. 258, 2 Leon, 57- 4 Lean. 
} 40. And. 64. Keilw, 213. 


Co. Lit. 327. If A. being Tenant in Tail makes a Gift in Tail to B. and B. makes a 
| Feoffment in Fee, and dies without Iſſue, and A. hath Iffue and dies, the 
Il; Iſſue of A. may enter; for though the Feoffment of B. did difcontiaue the 
it | Reverſion of the Fee-ſimple, which 4, had gained upon the Eſtate- Tail 
nl made to B. yet it could not diſcontinue the Right of Intail which A. had, 
(WF which was diſcontinued before; and therefore when B. dies without Ifae; 
the Diſcontinuance of the Eſtate-Tail of B. which paſſed by his Livery 
ceaſes, and conſequently the Entry of the [fine of A. is lawful. < | 
If Huſband and Wife are ſeiſed of Lands, Remainder to the Heirs of 


A — 2 
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— — — — * 
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li j —4 ag? the Body of the Huſband, with Remainder over, they make a Leaſe for 


| 
| | Heath, ad. Years, not warranted by the Statute, the Huſband dies, leaving Iſſue L of 
„ judged. who at the Age of 16, with the Conſent of the Wite and ſecond Huſband, 
Wt | (5) And it is with his own Hands makes a Feoffmgat to the Leſſee; this is no Diſcontinu- 
. 3. 2 de ance of the Remainder over, for J. S. had (b) only a Reverſion expectant 
[1 who hath no upon an Eſtate for Life, and ſo (c) no Freehold in him at the Time of mak- 
1 Freehold in ing the Feoffment. 
117 cannot by any Means diſcontinue the Eſtates therein, Carth. 110. per Curiam, vide ſupra Letter (B) 88, Ee. 
| | (e For though the Tenant for Life conſented, yet ſuch a naked Aſſent will not amount to a Surreader, Carth. 
| | 


140. per Curiam. 


— — * ks 


| 
| 
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| 


it * Page 96 * (F) By what Act 02 Conveyance a Dilcontinu⸗ 
fl ance may be made, and the Effect thereof, 


: Man may diſcontinue by five Sorts of Conveyances, viz. (4) Fine, 
TY Recovery, (e) Feoffment, Releaſe, or Confirmation with War- 
| dies before Tranty. | 
Execution, it 


1 is no Diſcontinuance. Rol. Abr. 632. Co. Lit. 333. b. (e) But a Feoffment with Livery in Law 
" | works no Diſcontinuance. Rol. Abr. 632. | 


wi Co. Lit. 328.b. A Feoffment made by Tenant in Tail is a Diſcontinuance, with or with- 
11 | out Warranty; but a Releaſe or Confirmation is not, for a Man can paſs 
\ no more thereby than he may lawfully paſs; but-a Warranty added to a 
Releaſe, or Confirmation to a Diſſeiſor, works a Diſcontinuance, ii it de- 
|| ſcend on him that hath the Right. 
0 Co. Lit.328.b. But if one having a Son marry a ſecond Wife, and Land be given to the 
% 3 Huſband in ſpecial Tail, and he have Iſſue by his ſecond Wife, and be diſ— 
Wilt! | ſeiſed, and releaſe with Warranty, and die; or if Tenant in Tail of Borough- 
0 Engliſh Land have Iſſue two Sons, and be diſſeiſed, and releaſe with War- 
15 ranty to the Diſſciſor, and die; yet is not the Intail diſcontinued in either 
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| 1 Caſe; becauſe the Warranty always deſcends to the Heir at Law. 

„ Perk. Sect. If Tenant in Tail exchanges with another, (/) this is not a Diſconti- 
100 293. 8 | | 

N 9 Eq 


| . 23» 5 
Ae | Co. Lit. 332. b. S. P. Rol. Abr. 632. S. P. (/) Becauſe no Livery of Seiſin is requiſite thereupon, 
Fl Co. Lit. 332. b. Co. 44. b. 80 of Partition between Parceners. Co. Lit. 173. a. 
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Diſcontinuance: 

If Tenant in Tail bargains and ſells his Lands in Fee, this is no Diſcon- 2 Tot. £44: 
tinuance, for only a Freehold which determines within the Compaſs of a Moor 42. 
Life, paſſes. 

So if Tenant in Tail by Indenture inrolled bargains and ſells to J. S. and ꝙ Co. 96. b. 
his Heirs, and after levies a Fine with Proclamations to the Bargainee and Seymour 8 
his Heirs, and dies without Iſſue; this is no Diſcontinuance of the Remain- Caſe. 


der, becauſe the Remainder is not touched or (d) diſplaced thereby; for no Bolt. 162. 


Freehold paſſes by the Fine; but the Fine only corroborates the Eſtate of 
the Bargainee by the Statute.“ | ; 


4) For every 
iſcontinu- 

| ance it is ne- 
ceſſary there ſhould be a Deveſting or Diſplacing of the Eftate, and turning the ſame to a Right; for if it 
be not turned to a Right, they that have the Eſtate cannot be driven to an Action. Co. Lit. 327. b. 
But there may be a Diſcontinuance, which turns the Eſtate to a Right, and yet does not take away the Right 
of Entry; «nd a Warranty may bar where the Reverſion is only diſplaced, and turned to 4 Right, though the 
Right of Entry is not taken away. Lide Salk. 245. fer Powel ]. 


With reſpect to Seymour's Caſe, ſee 2 Burr. 704 to 715, where it is obſerved that in Seymour's Caſe the 
Bargainee was found to have entered by Force of the Indenture of Bargain and Sale, and to have been /ei/ed 
according to it, before Henry Cheney levied the Fine to him: And the Judges were obliged to take the Fact 
to be as it was found by the Verdict; they were not at Liberty to look upon it as one and the ſame Convey- 
ance or Aﬀurance: They were bound down by the expreſs and particular Finding, 714. And ibidem, folio 
713. Lord Mansfield ſays, as to Seymour's Caſe, ** The Bargain and Sale in that Caſe was totally ancennected 
with the voy 1 And Higham is expreſsly found to have entered, and been ſeiſed, by Force of the Indenture of 
Bargain and Sale.” | | 

Is the Caſe of Doe ex Dm, Odiarne v. Whitehead, 2 Burr. 704, Cc. it is clearly ſettled, © That a 
« Fine with Proclamations levied by Tenant in Tail in Poſſeſſion, will diſcontinue the Rewver/ion in Fee, as 
% well as deveft the Remainder in Tail, ſo as to put the Remainder-Man to his Formedon, 


Some Diſcontinuances are for Life only; as when Tenant in Tail co Lit 33 f. b. 
makes a Leaſe for the Leſſee's (e) Life; ſome are during the Limitation of 336. «. 
an Eſtate-Tail; as when Tenant in Tail makes a Gift in Tail; alſo if he S*'k. 244. 
makes a Leaſc for Years, or for his own Life, Remainder in Fee, with Li- 8 


very; this is a Diſcontinuance in Fee, becauſe the Eſtate in Fee paſſes by 1 — 
the Livery. Tail within 

| the Statute 

11 H. 7. c. 20. (ante z.) acceptsa Fine come ceo, fc. and grants and renders it for 500 or 1000 Years, re nder- 

ing the antient Rent, this is within the Act; for though ſtrictly a!Term for Years can work no Diſcontinuance, 

yet they are in equal Miſchief, and the Statute would be uſeleſs if ſuch Leaſes were not within the Remedy 


thereof, Moor 25. Piggot and Palmer. 3 Co. 51. b. Cro. Car. 689. 2 Leon. 168. Barker and Tay- 
lor. 3 Leon. 78. Dyer 148. | 


* And none can make a Diſcontinuance larger than the Alienation of « Page 97 
the Tenant in Tail, who made it; therefore if A. Tenant in Tail make a Co. Lit. 327. 


Gift in Tail to B. and B. infeoff C. and die without Iſſue, 4.*'s Iſſue may 
enter. 


If the Eſtate that cauſed the Diſcontinuance is (a) defeated, the Diſ- Co. Lit. 336, 
tinuance is (5) defeated alſo. | 337. 
| (a) As by 
Entry for a Condition broken, or otherwiſe. 8 Co. 44. . (5) But the Reverſion might be reveſied, and 
yet the Diſcontinuance remain; as if a Feme Covert had been Tenant ſor Life, and the Huſband had made 


a Feoffment in Fee, and the Leſſor had entered for the Forfeiture, the Reverſion was reveſted, and yet the 
Diſcontinuance remained at the common Law. Co. Lit. 335, a. 


Vol. II. D d Dil. 


Lit. Sect. 279. 
Co. Lit. 181. 
277. and 
Note, that by 
a Diſſeiſin 
nothing more 
is acquired 


. again{t the 


D iſleiſee but 
a bare Po 
ſeſſion, but 
againſt all 
others a Fee- 
Simple. 


Rol. Abr. 
65 8. 


Page 98 
Rol. Adr. 
659. 


Diſſeiſin. 


(A) What ads amount to a Diffeiſin. 97. 
(B) What Perſons are capable of committing ſuch Diſfſeiſins. 


104. 


(A) What Acts amount to a Diſſeiin. 


Diſſeifin is where a Man enters into any Lands or Tenemente, 
where his Entry is not congeable, and cus him who hath the 
Freehold ; ſo that it differs from an Abatement, which is the 

. Eatrance of a Stranger into Lands, of which an Anceſtor died 
ſeiſed before the Heir has entered; ſo that there is not properly an actual 
Ouſter committed of the Perſon that was ſeiſed of the Freehold, as there is 
in caſe of a Diſſeiſin; but the Entry of the Perſon who has the Title to the 
Freehold is prevented; in like Manner a Diſſeiſin differs from an Intruffon, 
which is when an Anceſtor dies ſeiſed of any Eſtate of Inheritance ex- 
pectant on an Eſtate for Life, and then Tenant for Life dies; and be- 
tween the Death of the Tenant and Entry of the Heit a Stranger inter- 
poſes and intrudes, and ſo gets Poſſeſſion of the Freehold ; ſo that it is 
rather a Prevention of the Heir's Entry, than an actual Ouſter of him of 
his Freehold. 

If Huſband and Wife purchaſe Lands in Fee, and then the Huſband is 
attainted of Felony, and the King ſeiſes the Land, and afterwards the 
Lord of whom it is held hath it, upon his Suggeſtion, delivered to him out 
of the Hands of the King, as his proper Efcheat z this is a Diſſeiſin of the 
Wife who was Jointenant with the Huſband, for the Lord got Poſſeſſion 
of the Freehold by his Miſrepreſentation of the Nature of the Eſtate to 
the King, which being a manifeſt Act of Injuſtice and Falſhood, the 
Poſſeſſion acquired by it muſt be looked upon as an Acquiſition of the 
lame Nature with a Poſſeſſion gained by open and avowed Violence, and ſo 
a Diſſciſin. | 

* A Man has a Houfe, and locks it, and departs, and another comes to 
the Houle, and takes the Ring of the Houſe in his Hand, and ſays, that he 


. claims the Houſe to himſelf in Fee, without making any Entry into it, this 


is a Diſſciſin of the Houſe; for the Claim he made upon taking the Ring 
into his Hand, ſhews his Intention in doing it to be a plain Seilin of the 
iatre Freehold, and conſequently a Diſſeiſin of the true Proprietor ; and 
iis Non-entry into the Houle, upon his ſeiſing of it, will not qualify the 
latention of what he has done, ſince his Seiſin of Part, in the Name of the 


Whole, gives him whatſoever an Entry could have done, and therefore ſuch 
an Entry was not neceſſary. 


I | A Man 


LS 


hb o 
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Diſſetſin. 


i 


* a. —_. qc. Fi 


A Man has a Mill, and A. turns the Water that uſed to ſerve the Mill, Bro. Dilcifin 
ſo that it cannot grind; this is a Diſſeiſin of the Mill, for which an Aſſiſe 75: 
lies againſt A. for to deprive a Man of the Means he has of obtaining the 
Profits of his Freehold'is in Effect to diſſeiſe him of his Freehold. “ 


® The uſual Method now is to ſue by ſpecial Action on the Caſe for Damages. If the Diverſion is con- 
tinued, a Jury on a ſecond Action woald give ſuch Damages as would render it highly the lncereſt of the 
Defendant to turn the Water back into its ancient Channel, as a Series of Actions might be brought, for ſub- 
ſequent Continuances of the Diverſion : but ſhould the Defendant be obſtinate and perfit, an . may be 
neceſſary, or the Plaintiff might lawfully enter, and turn the Current into its ancient Courſe. 


If A. cuts Trees in his Soil, and B. who has Common there, ſays that the Rol. Abr. 6 59. 
Soil is his, and commands him not to cut there, whereupon A. departs out B. Diſſeitha 
of the Land, this is no Diſſeiſin in B. for he who has no Right to a Frce- *** 
hold cannot be ſeiſed of it by bare Words only, which are fleeting and tran- 
ſitory, and do not amount to ſuch an Act of Notoriety and Solemaity, as 
is required in gaining Poſſeſſion of a Freehold, whereof Strangers are to 
take Notice. 

If a Man, who has Right of Entry into Lands, in coming thither is diſ- Rol. Abr. 659. 
turbed and hindred from entering, this is a Diſſeiſin, ſuch Hindrance of 
Entry being equivalent to an actual Ouſter of the Freehold. 

Where a Man enters into my Houſe by my Sufferance without making Rol.Abr.659. 
any Claim, this is no Diſſeiſin, being rather an Act of Friendſhip and Hoſ- 
pitality than of Violence and Intruſion. 

A Man grants all his Lands in D. to A. beſides the Chamber he lies ſick Bro. Title 
in; and aſter Livery made purſuant to the Grant, by the Sufferance of A. Diſſeifin 28. 
the Grantor removes into the Hall without claiming any Thing to his own 
Uſe, and dies; this coming into the Hall is no Diſſeiſin, being by the 
Permiſſion of the Grantee, and ſo not unlawful. | 

If the King be ſeiſed in Fee of the Manor of B. and a Stranger erects a Rol. Abr. 659. 
Shop in a vacant Plat of it, and takes the Profit of it without paying any Hob. 322. 
Rent to the King, and after the King grants over the Manor in Fee, and Bro. Dilleifin. 
the Stranger continues in the Shop, and occupies it as before, this is no Diſ. “ 
ſeiſin; for the firſt Entry of the Stranger was no Diſſeiſin, but an Intruſion 
on the King's Poſſeſſion ; for that the King's Title appearing of Record, 
the Entry in Pais, which is not an Act of equal Notoriety, will not deveſt 
it out of him; if then the King is not diſſeiſed, his Conveyance of the Free- 
hold is good, and the Grantee is ſeiſed by Virtue of it, and conſequently 
cannot be faid to be diſſeiſed by the Stranger who has made no Entry upon 
him after the King's Conveyance, but only continued the old Intereſt which 
he had before the Grant, and ſo remains an Intruder ſtill, and liable to an 
Action of Treſpaſs or Ejectment for it. | | 

So if a Man enters into certain Lands, Parcel of a Manor which is in Bro. Title 
Ward to the King, by Reaſon of the Nonage of J. S. and takes the Profits njgeign 6. 
as Owner thereof, and F. S. after ſues Livery, and the Intruder till conti- Rol.Abr.659- 
nues in Poſſeſſion, and takes the Profits as formerly, this Continuance after 
the Livery is no Diſſeiſin, but only an Intruſion to be remedied by Treſ- 
paſs or Ejectment; and the Manor being in the King only as. Guardian 
makes no Difference; becauſe, till it is relieved out of his Hands, he is in 
actual Poſſeſſion of it as much as if it were his own. | |: 

Baron and Feme ſeiſed in Tail, the Baron goes out of the Country, and g.,. Title 
in his Abſence the Feme infeoffs A. in Fee, [who enters, ] this is a Diſſeiſin Diſeiſin 24. 
of the Huſband by 4. becauſe the Feoffment by the Feme Covert was void, 
and fo his Entry under it tortious. 

If a Diſſeiſor makes a Leaſe for Years, or at Will, and the Diſſeiſee * Þ4ge 9 
enters upon him, and then the Leſſee re-enters, claiming by Virtue of his Rol Abr,663, 

, Leaſe, though that was only a Term for Years, yet he is a Diſſeiſor, becauſe 
he enters upon the Proprietor of the Soil, and ouſts him of his Poſſeſſion, 
and that by Virtue of a former Diſſeiſin, ſo that the Poſſeſſion of the Free- 


hold 


Diſſetlin, 


hold cannot be ſuppoſed to be left in the Diſſeiſee; and therefore ſuch an 
Entry muſt be equivalent to an avowed Diſſeiſin. 
Rol Abr. 662. If a Man enters into my Land, claiming a Leaſe for Years, or enters as 
1 Tenant by Statute Merchant, when he has no Right, he is a Diſſeiſor, the 
pl. COP Entry being unlawful, and the Pretence of Title unjuſt. 
Bro. Title So if a Guardian in Chivalry aſſigns Dower to a Woman, as Wife of the 
Diſſeiſin 7. deceaſed Tenant, who in Fact is not his Wife, and ſhe enters thereupon, 
* Abr. ſhe is a Diſſeiſoreſs, for her falſe Title being an Act of Fraud and Injuſtice, 
; and the Poſſeſſion acquired by it tortious, and the Pretence of Title, when 
it appears that ſhe has none, will not avail her, and Q; whether the Guardian 
in this Caſe is not a Diſſeiſor likewiſe ? 
Rol. Abr. 662. A Man makes a Leaſe for Years to another and his Heirs, and the Leſſee 
dies, and the Heir claiming the Term enters, tho* the Term being a Chattel 
muſt go to the Executors, and not to the Heir; yet the Heir is no Diſſeiſor, 
becaule he claimed only a Term and no Freehold, and ſuch a Term too as 
was in Being, and actually limited to him; and therefore the Heir in this 
Caſe, that is named in the Words of Limitation, ſhall be only preſumed to 
enter on Behalf of the Executor, to continue the Term that was in Being, 
and not to commit a Diſſeiſin on the Freehold. 


Rol, Abr, If there be Tenant by Sufferance, and a Stranger, who has no Right to 
2 Prenſon the Land, makes a Leaſe thereof for Years by Indenture to the Tenant, 
2828 without making any Entry upon ſuch Tenant, previous to the Demiſe, and 


the Tenant thereupon pays the Rent reſerved on this Leaſe to the Stranger, 
this is no Diſſeiſin of the rightful Proprietor, for the Tenant at Sufferance 
was no Diſſeiſor before the Demiſe; and after the Demiſe, or by Virtue of 
it, he can be no Diſſeiſor, becauſe he ſtill continued his old Poſſeſſion, with- 
out committing any actual Ouſter of him who had the Freehold; for the 
Acceptance of the Deed of Demiſe, and Payment of Rent thereupon, are 
not Acts of ſufficient Solemnity and Notoriety, ſince they may be tranſacted 
in Private, to change the Poſſeſſion of a Freehold. 


Co Lit. 57. b. If a Guardian after the full Age of the Heir continues in Poſſeſſion, he is 


271. a. no Diſſeiſor, but an Abator, and an Aſſiſe of Mortdanceſtor lies againſt him 
by the Heir, for he does not actually ouſt the Heir of his Freehold, which 
is required in a Diſſeiſin, but holds him out by an intermediate Entry be- 
tween him and his Anceſtor, which makes the Diſtinction between an 

Abatement and Diſſeiſin. | 


Rol. Abr. If a Man enters as Guardian into the Lands of an Infant, who has no 
3 Title to be Guardian, 'tis at the Election of the Infant to make him a Diſ- 
Bla, 3 ſeiſor, on Account of his wrongful Entry upon an actual Ouſter of ſuch In- 
Baugh. fant, or elſe to diſſemble the Wrong, and call him to an Account as Guar- 
dian. | 
Bro. Title An abſolute Feoffment is made by Deed, and a Letter of Attorney there- 
Diſſeiſin 34, in to deliver Seiſin; accordingly the Attorney makes Livery upon Condi- 
Es tion, he is a Diſſeiſor of the Feoffor, becauſe not purſuing his Commiſſion 


*ris all one as if he had none at all, and then his Livery is tortious, and 
amounts to a Diſſeiſin. 


Jon. 315. A. ſeiſed of Lands in Fee permits his Son to enter into them by his Con- 

Cro.Car.303, ſent, and to occupy as Tenant at Will; the Son after by Indenture 

SE leaſes them for 21 Years, rendering Rent; this was held no Diſſeiſin, bur 
10. 


Difkeian 68. at the Election of the Father, who may if he pleaſes call it ſuch, becauſe 
Dalſ. 46. the Leaſe for Years was more than he could juſtify; but a Diſſei— 
ſin being an actual Ouſter of another's Freehold, the Poſſeſſion of the 

Page 100 * Son, being in Poſſeſſion as Tenant at Will, gives Room to the Father to 
conſtrue his Demiſe no Diſſeiſin, if he thinks fit; and therefore the Son in 

this Caſe ſhall be preſumed to act in Behalf of the Father, and to demiſe the 

Land as Attorney to him, eſpecially if the Father afterwards demand and, 

receive the Rent, for the Rule is, Ralibabilio retrotrabitur et mandate æqui- 

paratur; however the firſt Leſſor, before he hath received any Rent, _ 

SURE, take 


take the Demiſe to be a Diſſeiſin at his Election; for whe 
Will takes upon him to make a greater Eſtate than he has CRE, din * 
be conſtrued-a Diſſeiſin, beeauſe it is an Uſurpation upon the Right of = 
Lieſſor, and in Effect a Seizure of his Freehold; and the great Reaſon-wh 
the Leſſor is allowed to make the other Conſtruction, is to avoid- the is 
convenicaces which otherwiſe would follow; for if a Leſſor was obliged to 
look upon Leaſes-for ears of his Tenant at Will to be Diſſciſins; then if 
a Tenant at Will ſhould make a Leaſe for a ſmall Time, and the Leſſor not 
knowing thereof ſhould levy a Fine of ſuch Lands for his Wife's Jointure 
or other Uſes, the Leſſee of Tenant at Will would be neceſſitated to be⸗ 
come a Wrong - doer, perhaps contrary to his Intent, and the Difſeiſce would 
be deprived by his Fine of all Remedy for recovering his Right, as well 
as the Perſon to whom he levied it; for he himſelf could not ſet up a Ti- 
-tle to ſuch Lands, hecauſe he had transferred it to another in a Court of 
Record, and the other could not claim, becauſe a naked Right cannot be 
transferred. 6 
In this Caſe, if the Leſſor takes ſuch a Diſpoſition by his Wi | 
to be a Diſſciſin, then both the Tenant at Will and 2 — — . 2 5 —_w 
ſince they both concur to the Act that is the Diſſeiſin; but in Reſpect of all ras het 
Strangers the Tenant at Will only is to be elteemed Tenant of the Freehold, Jen. 317. 
and the Perſon who-as-ſuch is Diſſeiſor ; for as for the Leſſee of Tenant at 1 Car-223, 
Will, he in Reſpedt of all Strangers, and likewiſe of Tenant at Will, has a 
fair and legal Intereſt derived out of the Inheritance of his Leſſor, and fo 
cannot be Tenant of the Freehold jointly with his Leſſor, but muſt claim 
_ _ 3 Fr | 
If a Leſſre for Years, or at Will, makes a Leaſe for Life, or ift in 
Tail, that creates a good Leaſe, or a good Gift in Tail among "ey hay 2 n. 317. 
and all others, beſides the firſt Leſſor, and as to him they are both Diſſei- Bro 8 
ſors, for they both clearly concurred in ouſting him of his Freehold one Diſſein . 
0 giving, and the other by receiving the Livery,, which paſſed the Seay 64, 6. 
hold. | 
Tenant at Will, or for Years, makes a Feoffment in F 7 
Wife brings Dower, the Feoffee cannot plead that her — awry _— a Jon. 317. 
ſeiſed; for ſince the Feoſice received his Eſtate from him, he is eſtopped 3 hacks 
, __ 8 mw _ — beſides in Reſpect of the Feoffee the 
eoffor had an Eſtate, tho' in Regard to the Diſſeiſee he i 
— aha 8 e he is to be conſidered 
If a Man enters into the Land of an Infant b his Aſſent, the I. 
proceed againſt him at full Age as a Difſcifor; for "ers: Rol. Abr.661, 
between them during the Nonage of the Infant may be conſidered by the ay 3223 
Infant as void, and conſequently the Entry by Virtue of it may be — Dies 
illegal, or the Infant, if he thinks it more 2 his Advantage, may at full * 
Age ratify the Contract between them, and ſo allow bim as his Tenant 
If A. be ſeiſed of Lands in Fee, and a Stranger enters upon him b Vir- 
rue of a Leaſe for Years, which is void, and pays Rent to him, {yg Sa Dyer 173 in 
proceed againſt him as a Diſſeiſor, for his Acceptance of Rent at his Hands Rot 140 
is a full and unconteſtable Allowance of the Leaſe he claims, and conſequentl 661, yk 1 
the Entry by Virtue of it purged and made rightful. | Je Cale, 
A. bargains and ſells Lands by Indenture inrolled to B. upon Condi- yer 62. 
tion that on the Payment of zoo. at the End of three Years it ſhall 8 33+ cont.” 
be void, and that in the mean Time the Bargainee ſhould not meddle with 1 10 I 
® the Profits of the Land ; the Bargainor occupies, and makes a Leaſe for ET... 
five Years, and at the Day does not pay the 3007. the Bargainee does not Reb 661, 
carer, but (the Bargainor occupying it) deviſes the Land; and it was ad- Lage 101 
judged A 5 apa 5 the Bargainor in this Caſe was Tenant at Will; 
and therefore his Leaſe does not put the Bargai r the Nece 1 
being a Diſſeiſce P gainee under the Neceſſity of 
Vor. II. E e If 


be IE R=— Co - & 
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Rol. Abr. 659. If a Guardian by Nurture makes a Leaſe by Indenture to one who is 


already in under the Title of the Infant, rendring Rent to the Guardian, 
which is paid accordingly; this is no Diſſeiſin, for there is no actual Ouſter 
conſequent on ſuch Demiſe ; and the Rent paid to the Guardian muſt be 
accounted for to the Infant. | v0 

Lit. Sect. 278. If two or more diſſeiſe another of any Lands to their own Uſe, they are 
all Jointenants, and all Diſſeiſors; but if they difſeiſe another to the Uſe 
of one of them only, he to whoſe Uſe the Diſſeiſin is made is ſole Tenant, 
and the others have nothing in the Tenancy, but are called Coadjutors to 
the Diſſeiſin. | 

Co Lit. 180, There are others who are called Counſellors and Commanders in a 

Rol Abr.663. Diſſeiſin, viz. when any Perſon counſels or commands another to diſſeiſe 

oo Tit. D. a third Perſon ; here we are to take Notice, that though the Perſons that 

Fr hs, 4” concur in a Diſſeiſin have theſe ſeveral Names given them from the Nature 
of that Part of the Diſſeiſin that they commit, yet Co-adjutors, Counſellors 
and Commanders, are Diſſeiſots in Reſpect of the Perſon diſſeiſed, as well 
as the Perſon to whoſe Uſe the Diſſeiſin is made, and all equally liable to 
the Aſſiſe of the Diſſeiſee; nay, though the Diſſeiſor, who is Tenant of 
the Land, dies, yet the Aſſiſe lies againſt the Co- adjutors, Counſellors, Sc. 
and Tenant of the Land, although he be no Diſſeiſor; and this is a moſt 
equitable Proceeding; for ſince they all concur in committing the Injury, 
it is but reaſonable they ſhould all anſwer for it; and though the Perſon, 
that ſucceeds the Diſleiſor that was Tenant in the Tenancy, had no Hand 
in the Diſſeiſin, yer, claiming under it, he muſt be liable to the Remedy 
the Law gives the Diſſeiſſce 4 recovering his Right. 

Bro. Tit. Dij- A Man makes a Leaſe for Life, rendring Rent, and goes into foreign 

ſeiſin 37. Parts, Tenant for Life dies, and A. counſels B. who is not Heir to the 
Leſſor, to enter, who does it accordingly, and enfeoffs A. the Coun- 
ſellor; the Leſſor returns, and is hindred to enter by A. whereupon 
he brings his Aſſiſe againſt 4. without naming B. and well; for J. by his 
Counſel is a Diſſeiſor, and being Tenant of the Land, and the Perſon 
who diſturbed the Leſſor of his Na the Leſſor who was abſent when 
the Diſſeiſin was committed, and ſo unacquainted with the Manner of it, 
is not obliged to bring his Remedy againſt any other but the Perſon 
who is actually in Poſſeſſion, and defends that Poſſeſſion with Force and 
Violence. 

Co. Lic 180. b. A. diſſeiſes one to the Uſe of B. who knows not of it, and B. after- 

Bro. Tit. Diſ- wards aſſents to it; in this Caſe, till the Agreement, A. was Tenant of the 


See infra 


feifin 50. Land, and after Agreement B. is Tenant of the Land, but both of them 


D are Diſſeiſors. | 
Co. Lit. 180, A Man diſſeiſes Tenant for Life, to the Uſe of him in Reverſion ; and 
181, after he in the Reverſion agrees to the Diſſeiſin; by the better Opinion, he 
in the Reverſion is a Diſſeiſor in Fee; for by the Diſſeiſin made by the 
Stranger, the Reverſion was deveſted, which cannot be reveſted by the 
Agreement of him in Reverſion, for his Agrecment to the Diſſeiſin makes 
him a Party to it; and therefore if he gets any Thing by ſuch Agreement, 
he muſt get it as a Diſſeiſor; and ſo in this he is not ſeiſed of his old Eſtate, 
but of an Eſtate by Diſſeiſin. | 
Co. Lit. 180, The Demandant and others, in a Præcipe, diſſeiſed the Tenant to the 
Uſe of others, and the Writ did not thereupon abate ; for though the De- 
mandant was a Diſſeiſor, yet he gained no Tenancy in the Land, being 
Page 102 only a Co-adjutor, and fo his Remedy to gain the Freehold ſtill conti- 
nues; for the Deſign of ſuch Remedy being to recover the Freehold, till 
that be obtained there is no Reaſon to abate it; and that is not obtained by 
the Diſſeiſin, for he gains no Freehold by it, fo that the Writ muſt till 

continue, 

If 


— 


If a Man commands J. S. to enter into certain Lands in his Name, Rol. Abr. 66 3. 


provided he has a Right to them; if J. S. enters accordingly, yet if 


the Bro. Tit. Dis- 


Commander has oo Right to the Lands, he is not the Diſſeiſor, but J. S. * $7. 
only, for J. S. was not abſolutely commanded to enter, but only condi- 
tionally, if the Commander had Right; ſo that it was incumbent on J. S. 
to inquire into the Commander's Title before he entred; and the Com- 
mander having no Title, the Entry of F. S. was his own Act, and not the 


Execution of the Command. : 


For the ſame Reaſon, if a Man ſays to J. S. that his Anceſtor died ſeiſcd Rol. abr. 66 5 


of certain Lands, and thereupon commands him to enter into thoſe Lands 
in his Name, if his Anceſtor died ſeiſed in Fee, otherwiſe not ; and there- 
upon J. S. enters, and yet the Anceſtor did not die ſeiſed in Fee ; J. is the 


ſole Diſſeiſor, and the Commander has no Share in it. 


If a Man ſays to me, that he will diſſeiſe J. S. to my Uſe, and I tell pro Tit. vir. 
him that I am content; this does not amount to a Command, but is only ſeifin 15. 


a Sufferance of what is to be done, and ſo does not make me a Diſſeiſot, 


without an actual Command; but he that ouſts F. S. is only the Dil- Sag arte 


ſeiſor.* 


A Diſſeiſor makes a Leaſe for Years, and the Termor enters, the Diſ- Dyer 141. 
ſeiſor after leaves the Kingdom, and at his Departure commands his pl. 47. 


Termor, that if the Diſſeiſee entered upon him, not to ſuffer him to con- 
tinue in Poſſeſſion, but to maintain the Poſſeſſion againſt him as Termor of 
the Diſſeiſor; the Diſſeiſee enters on the Termor in the Abſence of the 
Diſſeiſor, and the Termor re-enters, ouſts him, and pays his Rent after to 
the Uſe of the Diſſeiſor, being abſent; it ſeems the Leſſor is Party to this 
ſecond Diſſeiſin, though he did not expreſly agree to it after it was done, 
for the precedent Command and Inſtructions ſufficiently ſhew his Intent 


and Concurrence to it. 


A Man recovers ſeveral Houſes in an Aſſize, and after the Tenant re- Rol. Abr 
verſes the Judgment in a Writ of Error, and a Writ iſſues thereupon to the #4, and 


663. 


Sheriff to put him in Poſſeſſion of thoſe Houſes; in this Caſe, though the Berbel. 


Tertenants are Strangers to the Recovery, and therefore ought not to be 
ouſted without a Sci. fa. yet if the Sheriff executes the Writ, and fo puts 
them out of Poſſeſſion by Virtue of it, he is no Diſſeiſor; for he acts under 
the Authority of the Court, which he is ſworn to obey, under the Penalty 


of being fined, if he does not. 


his Peril, ought to make 


Thing elſe. | 


Minority. 


The ſame Law in all Caſes where Execution is of a Judgment wherein 
the Demand is made of a Thing certain; but if an Execution is to be 
execured without — any Thing in particular, there the Sheriff, at 

xecution of the Thing in Demand, otherwiſe 
he will be a Diſſeiſor; for he is obliged to take Notice of the Thing in De- 
mand, and has no Authoriry from the Court to make Execution of any 


Leaſe for Life, Remainder for Life, Remainder in Fee; the Remainder- 
man for Life diſſciſes the Tenant for Life, and then Tenant for Life dies 
the Diſſeiſin is purged ; for then the Remainder-man for Life is ſeiſed of Bro. Tir. DiC- 
his own rightful Eſtate for Life, which was to take Place upon the Death ſeiſin 74. 
of Tenant for Life, and the Fee reveſts in the Remainder-man in Fee. 

Two Co-heirs, one an Infant, and the other of full Age, ſhe of full B,. Ti. Dic. 
Age enters upon the Feoffce of their Father, claiming the Land to her feifin 43, =} 
and her Siſter ; her Entry being unlawful, the Land veſts intirely in her ; 
of full Age, and nothing in the Infant; and ſo ſhe of full Age muſt be 
the Diſſeiſor, for an Infant can never be made a Wrong-doer by the Act + 
of another, or injure himſelf by any Contract entered into during his 


ſeſſion, 


Rol. Abr. 664. 


Co. Lit. 276. 
Palm. 202. 
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If my Tenant at Will enters into another's Land contiguous to his Bro. Tit. Diſ- 
own, claiming it to my Uſe, and feeds his Cattle there, and fells the fifin 59. 
Trees, upon waich the Tenant of the Freehold is obliged to quit his Po- 


Jo 


Tifetun, 


Bro, Title 


Diſſeifin 757. 


Bro, Title 


Difeifin 79. 


Bro Title 


. _ 


ſeſſion, and ſo brings his Aſſiſe; and it is found that I never commanded 
my Tenant to commit this Difſeilin, nor ever ſhared in any of the Profits 
ot it, I ſhall be acquitted of the Diggin fince it would be apparent In- 
Juſtice to charge me with the Guilt of, an Act I never concurred in. 

A. demiſes the Land of B. to C. for Years, rendring Rent, C. enters and 
pays the Rent to A. it ſeems A. by this Tranſaction is a Diſſeiſor, for his 
Demiſe to C. is tantamount to a Command to enter into the Lands of B. 
and he that commands the Diſſeiſin is the Diſſeifor. 

A. has Common in the Land of B. and B. comes with his Family and 
incloſes the Land, fo that A. cannot have the Uſe of his Common, B. and 
his Family are Diſſeiſors, for they ouſt A. of his Common by the Incloſure, 
which is plainly a Diſſeiſin. 

A Man leifes for Life, rendring Rent, with a Clauſe of Re- entry for 


Difſeiin 81, Non- payment, and for Arrears of Rent diſtrains, and being poſſeſſed of 


Rro. Title 
Diſleiſin 85, 


Bro. Title 
Diſſeiſia 94. 
2 Inſt, 409, 
413. 


2 Inſt, 413, 


2 Inſt. 413. 


the Diſtreſs, re-enrers, and adjudged a Diſſeiſor; for though he had an 
Election upon Non-payment of the Rent to re-enter or dillrain, yet by 
diftraining he had determined his. Election, and fo put it out of his Power 
to re- enter; therefore when afterwards he re-enters, it is unlawful, and 
conſequently ſuch an Ouſter of him Who has the Frechold, as amounts to 
a Diſtciſin. | 

Lands deſcend to an Infant, and A. enters as Guardian only, and de- 
viſes it to B. and dies, B. enters, and the Infant brings an Aſſiſe againſt 
him, and he was adjudged a Diffeiſor; for though A. was the firſt that 
entred, yet he entred as Guardian, ſo that jt was in the Election of the 
Infant to charge him as a Diſſciſor, or call him to an Account as a Guar- 
dian; and therefore when the Infant charges the Deviſee as a Diſſeiſor, 
it ſhall be preſumed that he looked upon A. as his Guardian, otherwiſe 
B. could not be charged as the Diſſeiſor, but as the Deviſee of the Diſ- 
ſciſor; for if he had reckoned A. as his Diſſeſſor, then B. mult have been 
eſteemed a Perſon who claimed under the Diſſeiſor by legal Conveyance, 
and ſo not to be charged as the actual Diſſeſor of the Infant; but if the 
Infant is ſuppoſed to look upon 4. as his Guardian, then he may charge 
B. as a Pei ſon who ouſted him by Wrong of his Freehold, ſince he, and 
not the Guardian, was the Perſon who ſeiſed the Poſſeſſion without 
Title. 3 
The Father enfeoffs his Son within Age, and after enters as his Guar- 
dian, and enfeoffs J. S. and dies; the Infant brings his Aſſiſe againſt the 
Feoffee, who was adjudged a Diſſeiſor for the Reaſons before - mentioned; 
and likewiſe, becauſe it is provided by m. 2. cap. 25. that if Leſſee for 
Years, or Guardian, alien in Fee, the Remedy for recovering the Freehold 
ſhall be by an Aſliſe of Nevel Diſſeifin, and both the Feoffor and Feoffee 
ſhall be 4K Diſſeiſors, and the Survivor of them ſhall be liable to this 
Remedy; fo, if either happens to die, he that ſurvives may be conſtrued 
a Diſſeiſor, and as ſuch liable to this Action. | 

Not only Guardians in Chivalry, but in Socage, and by Nurture, come 
within this Law of Yeſtm. 2. So allo their Alienations not only in Fee, but 
in Tail, or for Life, are within this Act; for wherever a Freehold is Han- 
ferred by the Solemnity of Livery, by a Perſon who has no Right to make 
ſuch a Conveyance, there is an actual Ouſter of him. that has the Freehold, 
and fo a Diſſeiſin. 

Here it will be proper to obſerve, that though the ſaid Statute mentionsonly 
Tenant for Years, yet Tenant by Elegit, Stature-Merchant or Staple, as 


Page 104 * alſo Tenant at Will or at Suffcrance, are by an equitable Conſtruction 


brought within it, as being all equally capable, by the Poſſeſſion which they 
enjoy, of committing Diſſeiſins, by transferring the Freehold by Livery ; 
but a Bailift is not within the Act, becauſe it mentions and intends only 
thoſe Perſons who have ſome Intereſt, and thereby a Poſſeſſion in the Lands, 
Which a Bailifi has not. | 

&. | | It 


Diſſeiſin. 


— A. CY 1 


If Tenant for Years, or a Guardian, make a Leaſe for Life, Remainder 2 Inſt. 413. 
for Life, Remainder in Fee, and Tenant for Life enters, he is a Diſſeiſor, Bro. k bay 
for he accepts of the Livery, which transfers the Freehold, and ſo produces Diflcifin 80. - | 
the Diſſciſin, and therefore makes himſelf a Party to the Wrong; the ſame 
Law of him in Remainder, if he in Remainder for Life or in Fee enters, 
for ſuch Entry is an Agreement to that Act which makes the Diſſeiſin. 

If a Guardian accepts of a Feoffment from his Ward, the Ward may Bro. Title 
bring an Aſſiſe againſt him as a Diſſeiſor; for the Guardian acts contrary to Diſſeifin 95. 
his Duty when he aſſents to any Alienation made by his Infant; for it is his 
Duty to protect the Inheritance of his Ward, and to deliver it up to him at 
full Age, and not to bring it into his own Family, x 

A. lets Lands for 21 Years, from Michaelmas next enſuing, rendering Cro.Eliz.169, 
Rent, and the Leſſee enters 29 September, and occupies for one Year, the lerander and 
Leſſor brings Debt for the Rent reſerved; and adjudged, that though his u 
Entry, which was without Title, made him a Diſſeiſor, and that this Diſ- 
ſeiſin was not purged by the Accruing of the Term after, yet Debt lay 
upon the Contract; for though his Entry, being made the Day before the 
Leaſe commenced, cannot be ſuppoſed to be made by Virtue of the Con- 
tract, yet it does not diſannul the Contract, for that muſt remain till de- 
feated by an After-agreement of equal Notoriety with itz and therefore 
the Action in this Caſe may well be formed upon it; and the Reaſon 
why in this Caſe the Accruer of the Term after Entry did not purge the 
Diſſeiſin, is becauſe when the Leſſee enters before his Title accrued, he is 
preſumed to diſclaim the Title of a Termor, and ſet up another; and 
therefore ſuch Title ſhall not prote& him from the Notice of the Law; for 


that would be to conſider him under a Title which by an expreſs Overt-a&t 
he diſowns. 


_— 


(B) That Perſons are capable of committing 
luch Dilieilins, 


S to Femes Covert, if a Huſband diſſeiſe another to the Uſe of his Rol. Abr 660. 
Wife, this does not make her a Diſſeiſoreſs, ſhe having no Will of Bro. Title 
her own, nor will any Agreement of hers to the Diſſeiſin, during the Pilleifin 67. 
Coverture, make her guilty of the Diſſeiſin, for the ſame Reaſon; but her 
Agreement after her Huſband's Death will make her a Diſſeiſoreſs, becauſe 
then ſhe is capable of giving her Conſent, and that makes her Tenant of 
the Freehold, and ſo ſubject to the Remedy of the Diſſeiſe. 

So if a Man diſſeiſes another to the Uſe of a Feme Covert, her Agree- Rol.Abr.660. 
ment to it ſignifies nothing; and though the Huſband's Agreement to it Bro. Title 
ſettles the Eſtate in the Wife, yet it makes her no Sharer in the Guilt of Piſſcifin 67. 
the Diſſeiſin. t 

But if a Feme Covert actually enter and commit a Diſſeiſin, either Co. Lit. 357. b. 
ſolely or together with her Huſband, then ſhe is a Diſſciſoreſs, becauſe 1 678. 
ſhe gains the eby a wrongful Pofeſſion; but yet ſuch actual Entry cannot 655 . 
be to the Ule of her Huſband or a Stranger, ſo as to make them Diſ- + Page 105 
* ſeifors z becauſe tho* by ſuch Entry ſhe gains an Eſtate, yet ſhe has no Bro. Title 
Power of Transferring it to another. Dillida L 5, 


| RY 5 14- cont. 
As to Infants, they are under the ſame Reſtrictions with Feme Coverts ; Boo. Tide 


lo that their Agreement during Minority to a Diſſeiſin committed to their Diſſeiſin 5, 
Ule does not bind or make them Diſſiſors, no more than if an Infant com- 16, 35. —_ 
mands a Diſſeiſin to be made; becauſe no Acts, during their Minority, are Rol. Abr. CO. 


ſo binding, but that they may at full Age revoke and cancel them; but an 
Vol. II. F ft attual 


Tiſleiſin. 


aua Entry by an Infant into another's Freehold gains the Poſſeſſion, and 
makes him a Diſſeiſor as well as it does a Feme Coverr. 

Bro. Title Two Infants Joiotenants, one releaſes to the other, by which the other 

D iſleiſin 19. holds the Whole; this ſeems a Diſſeiſin, becauſe the Releaſc, being in no 

Manner for the Advantage of the Infant, is utterly void, and then the Enery 

of the other being without Title is tortious and a Diſſeiſin; but if thert 

had been Livery made upon it, tho* between Jointenants, this is void, yet 


— Mt... 


it ſeems no Diſſeiſin, for the Regard the Law has for the Solemaity of 


Livery, which ſhalt continue till defeated by Act of equal Notoriety. 

Rol. Abr. 661. If a Man carries an Infant into the Lands of J. S. and there claims the 
Lands to the Uſe of himſelf and the Infant; yet the Infant ſeems no Dit- 
ſeiſor, becauſe he made no claim of it himſelf, and then ſhall not be charged 
with the Tort of another Perſon. = 

Bro. Title If the King enters without Title, or ſeiſes Lands by a void or inſuf- 

Diſſeiſin 65, ficient Office, he is no Diſſeiſor; for being the Fountain of Juſtice, and 
engaged in Muhtplicity of Affairs, his Acts are not to be charged with 
Injuſtice; but this Privilege does not extend to any of his Subjects; and 
therefore if the King by Letters Patent grants Land fo ſeiſed, and the 
Patentee enters, he is a Diſſeiſor, becauſe he has Time and Leiſure to in- 


= into the Legality of his Title, which the Prince is ſuppoſed to want 


ſure for. 
vid: Head of If a Corporation Aggregate diſſeiſe to the Uſe of another, they are Diſ- 
Corporations. ſeiſors in theit natural Capacity, and the Perſons who committed the Wrong 
ſhall be charged therewith, and not the Corporation, which conſiſts of a 
conſtant Succeſſion of various Perſons, and as a Corporation can do no Act 
without Writing. | 


Diltreſs. 


HE Remedy for Recovery of Rent, by Way of Diſtreſs, ſeems 


Bacon of Go- 

vernment 77. to have come over to us from the Civil Law; for antiently, in the 
2 257, Feudal Law, the not paying Attendance on the Lords Courts, 
Gar. — or not doing the Feudal Service, was a Forfeiture of the Eſtate; 


Replev. 2, but theſe Feudal Forfeitures were afterwards turned into Diſtreſſes, accord- 
His Rents, 3. ing to the Pignorary Method of the Civil Law, that is, the Land that is let 
ont to the Tenant is hypothecated, or as a Pledge in his Hands to anſwer 
the Rent agreed to be paid to the Landlord, and the whole Profits ariſing 
from the Land are liable to the Lord's Seizure, for the Payment and Sa- 

tisfaction of it. 


* Page 106 Under this Head I ſhall conſider, 


(A) Who, in Reſpett of his Eſtate o: Intereſt, may diffraſn 
fo2 Rent, 106. 
(B) What 
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Diſtreſs. 


(B) Mhat Things may be diſtrained. 108. 


(c) Of the Banner of dittraining as to Time and 
Place, 110. 


(D) Ot the Diſtreſs when ſeiſevd, and herein of the Di⸗ 
ſtrainer's Intereſt therein, and what he is to do there- 
with. 111. | | 

(E) here a Diſtreſs. ſhall be ſaid to be WMrongful and 
Exceſſive , and herein of the Remedy which the Party in⸗ 
jured hath, 115. 155 

(F) Df diſtraining Things Damage ⸗keakant. 116. 

(G) Ok Diſtrefſes fo: Amercements. 117. 


8 


(A) TUHho, in Reſpect of his Eſtate oz Intereſt, 
map diſtrain foꝛ Rent, 


F a Man ſeiſed in Fee makes a Gift in Tail, or a Leaſe for Life, Years, For this vid: 
I or at Wall, ſaving the Reverſion to himſelf, with a Reſervation of Rent, Head of 


or other Services; the Law gives the Donor or Leſſor, without any expreſs int, 
Proviſion, Remedy for ſuch Rent or Services by Diſtreſs, N * . K. 
and this my Lord Cole calls a Rent diſtrainable of common Right. Co. Lit. 142. a. 8H. 4. * Ms. 4 
Cro. Eliz, 636. The Bailiff that diſtrains muſt ſhew in whoſe Right he does it. Bro. Diſtreſs 78. 


But if the Donor or Leſſor reſerve not the Reverſion, he cannot diſtrain Co. Lit. 47-2. 
of common Right, but he may reſerve to himſelf a Power of Diſtraining, or 3 J- 
the Reſervation may be good to bind the Leſſee by Way of Contract, for n 
the Performance whereof the Leſſor ſhall have an Action of Debt. WW. 
A Rent diſtrainable of common Right, or by the Common Law, can- Co. Lit. 47. a. 
not ifſue out of an incorporeal Inheritance: as if I have a Right of Com- 142. 5 
mon in another Man's Soil, and I grant it to A. reſerving Rent, if the Rent * Rol. Abr. 


be behind, I cannot diſtrain the Beaſts of A. becauſe that the Right of $6% me 
Common which every Man has, runs thro' the whole Common. n 

| po Place 
where the Diſtreſs can be taken. Cro. Jac. 111, 173. 2 Rol. Abr, 


6, 0 Co. Lit. „ I . B » 
Tit. Diſtreſs, 67, 80. Fi H. 4, 40. 5 Co. 5. vide Chan. Ca. 79. 442, 451 47, 142. Bro 


A Rent granted for Equality of Partition by one Coparcener to another, Co. Lit. 169. b 
is good; ſo is a Rent granted to a Widow out of Lands whereof ſhe is 3 Co. 22. b. 
dowable, in Lieu of her Dower'; the like Law of a Rent granted in Lieu oa yoo 
of Lands upon an Exchange; and for theſe the Law gives a Remedy b wag 


Diſtreſs, without any Proviſion of the Parties, tho“ they have no . 
If a Termor grants all his Term, 


| rendering Rent, he cannot diſtrain 3, O. nigres, 7. 

for it. | 2 Lev. 80. 
Latch 211. 

Bro. Debt. pl. 39. Freem. 228. pl. 226. Cro. Jac. 487. Moor. 126. Stra. 405. Al. 57. Co. Lit. 29a b. 


* If a Man ſeiſed of Land in Fee, and poſſeſſed of other Land for Tears,“ Page 10) 
grants a Rent-charge for Life out of both, with a Power to diſtrain in both, 7 Co. 23-4. 
if the Rent be in Arrear, the Leaſehold as well as the Lands of Inheritance 3 Caſe. 
are ſubject to the Diſtreſs, becauſe a Man may oblige his Chattels to the 0.Lit 147. b. 


. Diſcharge n 


— ——— Uꝶ)X—0—9 


Diltrets. 
Rol. Rep. Diſcharge of che Rent; but the Rent being a Freehold, ſhall if o1y 
2% Els. So-. Out of the Inheritance, becauſe the LeaſeholJ, being only a temporary and 
822. periſhing latereſt, is not a Fund commenſurate to the Charge, and there fote 
p the Rent ſhall iſſue out of the Inheritance, which for its Duration is a more 
competent Eſtate to ſupport the Charge, and render the Grant efiefiwal; 
and hence ir was adjudged, that ey . the Grantee might diſtrain in the 
Leaſehold Lands, yet he muſt avow for a Rent iſſuing only out ef the In- 
heritance. 9 f 

27 Aff. 24. For an Heriot Service due after the Death of the Tenant, the Lord may 

Bro. Heriot b. either diſtrain or ſeize the beſt Beaſt of the Tenant. 


Fitz Avowry 

177. Cro. Eliz. 32, 5go. Cro. Car. 260. Jon. 300. Co. Lit. 83. a. 162. b. Rol. Abr. 665. $2 
may the Lord diftrain for Relief; for this ide Lat. 37, 95, 130. 3 Bulſt. 323. Jon. 132 but if he dies, 
his Executors cannot, but may have an A-clion of Debt for it. 4 Co. 37. Ogne!'s Caſe, 3 Inſt. 234. 
Where a Diſtreſs might have been taken for Aid to marry his Daughter, or make his Soi a Koight. aide 
Rol. Abr. 665. 88 88 | | 


Co. Lit. 96. a. The Services or Rent, for which the Lord or Leſſor may diſtrain, mult 
be certain, or ſuch as may be reduced to a Certainty for otherwiſe the Lord 
cannot, in his Avowry, recover Damages for the Non-performance or Noa- 

yment, when the Jury cannot determine what Injury he has ſuſtair.ed ; | 
but if the Tenant holds of his Lord to ſheer all his Sheep feeding in ſuch a 
Manor; this is certain enovgh, becauſe it is eaſy to compute the Number 
within the Precincts of the Manor; and conſequently what Expence the 
Lord is at in employing other Hands to that Work, and what Damages he 

__ ſuſtained by the Omiſſion of his Tenant. _ 

Ifta Man ſeiſed in Fee, or for Life, of a Rent-charge, after Arrcarages 

r Cafe incur,” grants over the Rent to another, he cannot diſtrain for theſe At- 

5 ch 45,41, rearages, becauſe they are by the Grant divided from the Freehoid of the 

S. C. gited:; Rent. N a 4 | | 

Gee law” tt 

of a Rent Setvice. Rol. Abr. 672. 

For this ide. If Tenant pur auter vie, or Tenant for Years, held over, yet the Leſſor 

14 H. 4. 31. could not diſtrain them for (a) Rent that became due before the Determi- 

23 H. 7. 96. nation of their reſpective Leaſes, tho* they continued in Poſſeſſion of the 

8 Land afterwards; for when the Leaſe was determined, the Leſſor could not 

Cro. =Þ wn avow on them as his Tenants, claiming under a Leaſe, which was deter- 

(a) But might mined. | 

diſtrain the - 

Cattle Damage-feaſant. Keilw. 96. a. 


Vide alſo To remedy this, it is provided by the 8 Ann. cap. 14. That whereas 
4Geo. 2. . a8. «© Tenants pur auter vie, and Leſſees for Years, or at Will, frequently 
% hold over the Tenements to them demiſed, after the Determination of 
2 42 „ ſuch Leaſes; and whereas after the Determination of ſuch, or any other 
* „ Leaſes, no Diſtreſs can by Law be made for any Arrears of Rent that 
grew due on ſuch reſpective Leaſes, before the Determination thereof; 
« 1t is enacted, That it ſhall and may be lawful for any Perſon or Perſons, 
having any Rent in Arrear, or due upon any Leaſe for Life or Lives, or 
for Years, or at Will, ended or determined, to diſtrain for ſuch Ar:tears 
„ after the Determination of the ſaid reſpedtive Leaſes, in the ſame 
Manner as they might have done, if ſuch Leaſe or Leates had not been 
ended or determined; provided that ſuch Diſtreſs be made within the 
Space of ſix Kalendar Months, af:er the Determination of ſuch Leaſe, 
* and during the Continuance of ſuch Landlord's Title or Intereſt, and 
Page 108 * during the Poſſeſſion of the Tenant from whom ſuch Arrears became 
cc ue.“ | | 
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(B) What Things may be diſtrained, 
FTI HERE muſt be a valuable Property in ſome Body in the Things co. Lit 4. 


diſtrained, therefore no Diſtreſs can be of Dogs, Deer, Coneys, Ec. 
which are feræ nature. 11 
Things fixed to the Freehold, or Part of the Freehold, as Furnaces, ©. * Fo 7 


Cauldrons, Doors, Windows, fixed to the Freehold, or Corn“ growing, 2 Inf. 84 8. P. 
cannot be diſtrained. 2 Mod. 61. 


* Cattle onthe Common, and Corn growing, may be diſtrained for Rent, by 11 Geo. 2. e. 19. F 8. 
No Man can be diſtrained by the Utenſils of his Trade for (a) Rent, as Co. Lit. 47. 


the Ax of a Carpenter, the Books of a Scholar, the Materials for making (a) But where 
Cloth in a Weaver's Shop; for theſe the Law protects under a Preſumption, W Pre{cri 


; g tion a Toll is 
that without them the Tenant could neither be uſeful to others, nor gain a jor * bn 


Livelihood for himſelf. pairing a Key 
or Harbour, 


which is to be levied by Diſtreſs, ſuch Diſtreſs may be of thoſe Implements, by which the Party gets his Live- 


hood, for the maintaining of thoſe is for the Public Good; and therefore the taking Part of the Loading has 
been adiudged good, Mod. 104. Lev. 96, 97: S. C. Raym. 232. Ld. Raym. 385 2 Stra. 1228. 
e 


So has the diſtraining Part of the Tackle o Ship, as where the Anchor, Cable, and Sails were taken. 
Carih. 357. N.. 384. 12 Mod. 216, 5 Mod. 359. Salk. 248. pl. 4. for this vide plus, 2 H. 
7. 16. 2 Rol. Abr. 202. 3 Co. 710. Dyer 352. The Cart of a Huſbandman may be diſtrained, tho' 


an Implement. of his Occupation, Carth. 359. admitted per cur. 


Alſo for the Benefit of Trade and Commerce, ſome Things are privile 
from being diſtrained, as a Horſe in a Smith's Shop, a Horſe in an Inn, 28 4 
Sacks of Corn or Meal in a Mill, Cloth or Garments in a Taylor's Shop, n 


ra or 
Sacks of Corn or Meal in a Market. G. Lit. 47. 


3 Bulſt 270. 
Rol. Abr. 668, Cro. Eliz. 569. 


So if an Horſe carries Corn to a Mill, and is tied to the Mill Door, quring  .... 
the Grinding of the Corn, he ſhall not be diſtrained; (5) but Cattle drivi ro.Elizg2 


ng r Cur; 
to a Market, and by the Way put into a Paſture, may be diſtrained. 2 


ar guendo. 
g () Vent. 5c. 
But wide 2 Vern. 1 30. + 


+ If, by Colluſion of the Landlord, Cattle are taken in, for the Purpoſe of getting a Diſtreſs, Equity 
will give Relief. See infra, 110. the Note on the laſt Caſe under this Head. | 


And theſe Things are privileged, tho? they continue there three or four Rol.Abr.668. 


Days, or are retained never ſv long by the Tenant for his Satisfaction in 


ſome Thing he has done about them. 


* 


If a Man rides to a Place, and is there taken ſick, by Means whereof he 


is obliged to tarry there two or three Days, his Horſe cannot be diſtrained 
for Rent. | 


Rol. Abr. 
668. 
Equus, Pal. 
Fridus, or a 


_ Horſe which a Man keeps for Journies cannot, as is ſaid, be diſtrained. 2 Inſt, 133. 2 Rol. Abr. 160. 


Rol. Abr. 668. Sed qu? Nor an Horſe upon which another rides. Co. Lit. 47. Cro. Eliz. 5 52. But 


an Horſe upon which a Man is riding, may be diſtrained Damage-feaſant, and led to the Pound with the Ri- 
der on him. Vent. 36. Sid, 440. | 


Things diſtrained Damage: feaſant cannot be diſtrained for Rent, becauſe Co Lit. 4. 
they are in the Cuſtody of the Law. In Debt 


againſt an 
Executor he pleads Riens in /es mains, but certain Goods diſtrained and impounded, adjudged no Aſſets to 


charge him. Cro, Eliz, 23. 
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Diſtreſs. 
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Page 109 ® If a Clothier having put his Wool to ſpin comes with' an Horſe to 
Cro. Eliz. carry it back, but becauſe there is no Beam or Weights at the Spinner's 
549- 596- Houſe to weigh it, the Clothier and Spinner, with the Leave of a Neigh- 


1 bour, who had a Beam and Weights in his Houſe, bring the Horſe thither, 


8. C. cited, and enter the Houſe to weigh the Yarn, the Lord of the Houſe, whilſt they · ; 


A private are there, cannot diſtrain the Horſe for Services. | 
Perſon, who 


undertakes to carry all Perſons Goods, thereby becomes a common Carrier, and the Goods in his Poſſeſſion are 


privileged. Salk. 249, 250. | 

Things for which a Replevin will not lie, ſo as to be known again, as 
N 857. Money out of a Bag, cannot be diſtrained, for this Reaſon, and alſo for 
+ las. 6s. the Damagss, that Shocks of Corn, * Hay, &c. might ſuſtain, it was held 


* But for this that they could not be diſtrained. 
vide 2 W. & 


M. c. 5. ſet forth at large, Letter (D). 5, 113. 


Co. Lit. 47. Averia Carucæ, or Beaſts of the Plough, or any Thing belonging to ic 
2 Inſt. 133. cannot by Common Law be diſtrained while there are other Goods or 
| Beaſts (which Bracton calls Animalia otioſa) which may be diſtrained; alſo a 
covenable Diſtreſs is not of Armour or Veſſel, or Apparel, or Jewels, ſo 
long as there are other ſufficient or covenable, nor of Sheep, Saddle- 

1 Sed Qu. Horſe,+ Poultry, + or Fiſh. + 
This Statute By the Statute De Diſtrictione Scaccarii made 51 H. 3. ft. 4. No Man 
Jr wg D;. © ſhall be diſtrained by the Beaſts that gain his Land, nor by his Sheep, 
grelles be. but until another Diſtreſs or Chattels ſufficient be found, except for 


tween Lord Damage-feaſant.” 

and Tenant, 

but to all other Diſtreſſes, as well at the Suit of the King, as at the Suit of a Subject. 2 Inſt. 133. Dal. 
84. In an Action on this Statute, it is not neceſſary to ſhew that there was a ſufficient Diſtreſs, preter, Cc. 
but it muſt come on the other Part, J. to plead that there was a ſufficient Diſtreſs, præter, &c, Dyer 
312. pl. 86. Sid. 348. It muſt be intended there was Cattle ſufficient at the Time of the Diſtreſs, and it 
is not material what was before or after. 2 Inſt. 133. 


27 E. 38. It is agreed that the Cattle of a-Stranger eſcaping into his Neighbours 
2 Inſt. 296. Grounds, and there being Levant and Ccuchant, may be diſtrained by the 


_ ve Lord or Leſſor of thoſe Grounds for Rent or Services due to him; for it 
_ 17 ſhall be imputed the Owner's Folly + that he did not provide againſt this 


2 Leon. 7, 8. Miſchief by proper Bounds and Fences. 

Co. Lit. 47. | 

2 Brownl. 170. But ſuch Cattle ſhall not be liable to a Diſtreſs for an Amercement. Noy 20. Nor to a 
Rent-Charge iſſuing out of thoſe Lands, unleſs they were Levant and Couchant, Rol. Abr. 668. 1 Mod. 63. 
And by the better Opinion of the Books it ſeems not to be material whether they were Lewant or Couchant or 
not. Fide Co. Lit. 47. 2 Sand. 290. 2 Brownl. 170. Palm. 43. Hob. 265. 


+ If the Fence was not his, and the Eſcape owing to the Fault of the Tenant, and in that Caſe they are 
diſtrainable, an Action would lie agsinſt the Tenant, at the Suit of the Owner, for not keeping up the 
Fence, whereby the Plaintiff was thus damnified. See znfra 110, the Note on the laſt Caſe, under this 
Head, | | 


Rol Abr. 669. Cattle which are in certain Land by Way of Agiſtment may be diſ- 
trained for Rent. | : 

- 4+ 49 If the Tenant ought to incloſe againſt the Highway by Preſcription, and 
$ Fo © in driving my Cattle by the Way, by Default of the Incloſure they eſcape 
Bol Ab-.668, into the Land of the Tenant, the Lord cannot diſtrain them; ſo if he 
But for this Ought to incloſe by Preſcription againſt my Land, and my Cattle 
vide 2 Leon. 7. eſcape. 

Dyer 317. 

2 Sand. 28g, If A. and B. have two Cloſes lying contiguous, and A. by Preſcription 
290. er. and js bound to repair the Fences between both the ſaid Cloſes, and A. leaſes 
Long ue vile. his Cloſe to C. for Years, rendering Rent; and the F ences between the two 


Cloſes 


— 
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Diltreſs. 
Cloſes being out of Repair, the Cattle of B. eſcape into the Cloſe of A. he 
may diſtrain them for Rent Arrear, and it is not material whether they are 
Levant and Couchant or not; adjudged, and the Judgment affirmed upon 
a Writ of Error, though objected that they eſcaped there through the De- 
fault of A. who ought to have taken Care that the Hedges were repaired: | 
And by Sanders; Nota; This was a hard Caſe to maintain, there being a. Page 116 
vaſt Difference between the Lord's taking a Diſtreſs within his Seignory, 
and the Leſſor's diſtraining for Rent reſerved upon his own Leale, for 
the Lord had nothing to do with the Land or Fences, and ſo it con- 
cerns not him whether they are in Repair or not; otherwiſe of the 
Leſſor, for he ought to repair them, elſe he will have Advantage of his 
own Wrong. 

If a Man, that is driving his Cattle to London to ſell, aſks Leave of the * — 
Leſſor to put his Cattle into the Ground for a Night, and he gives him 7%, "oe 


Joice. 


Leave fo to do, with the Conſent of the Leſſee, and the Cattle are put in 3 Lev. 260, 


accordingly, the Leſſor is not concluded by this Licence, but that he may 261. S. C. 
diſtrain them for Rent; adjudged upon Demurrer; and it not appearing EIS 
by the Pleading that the Ground belonged to a common Inn, it came not Wh e « 


in Queſtion whether in that Caſe they might have been diſtrained. very Caſe the. 


Party had Re- 
lief in Equity, the Conſent of the Head Landlord being looked upon as a Fraud and Contrivance to ſubject 


the Cattle to a Diſtreſs, and there cited the Caſe of Bredon and Pierce, where there being two Years Ar- 
rear of a Rent-Charge, and Cattle came by Eſcape out of the next Ground, and were diſtrained, &c. The 


Lord Nottingham relieved againſt it, Preced, in Chan. 7. S. C. decreed for the Plaintiff with Coſts, at Law, 
and in Equity. | 


— — —— —— 


— — * 


nnn. 


(C) Ok the Manner of diſtraining, as to Time 
and Place. 


Diſtreſs for a Rent -Service, or a Rent-Charge cannot be in the Night, LS. £42 
but one may diſtrain Cattle Damage-feaſant in the Night, otherwiſe % Co. 1 
they may be gone before Morning. Latch. 211. 
If the Tenant when the Lord is in View of the Cattle, to avoid the Di- 4 Leon 218. 
ſtreſs, chaſes them into a Place not within the Lord's Diſtreſs, yet the Bat if before 


Lord may take them freſhly, for he ſhall not have Advantage of his o 33 


wn Ann. c. bis. 
Wrong. and 11 Geo.z. 


c. 19. 

The Tenant, before the Lord had View of them, had chaſed them away, or if the Tenant for . lawful 
Reaſon, even after View, had chaſed them away, or if after View the Cattle go out of themſelves, the 
Lord could not diſtrain them, 44 E. 3. 20. Co. Lit. 161. a. 268. a, 2Ivſft. 131. + 


„ 


f Now by 11 Geo. 2. c. 19. Goods, &c. may be diſtrained in thirty Days, after Removal, 


By the Statute of Maribrige made (a) 52 H. 3. cap. 2. * None ſhall (e) Thisis de- 
diſtrain any to come to his Court, (5) which is out of his Fee, or upon derstive 
whom he has no Jur iſdiction, by Reaſon of a Hundred or Bailiwick, nor the Com- 


take Diſtreſſes out of the Fee or Place where he hath (c) Juriſdic- *. = 
&« tion. | (5) This is 

| | intended of 
Suit-Service in Reſpect of a Seignory, and not of Suit-real in Reſpect of Reſiance. 2 Inſt. 104. () But no 


_ is prohibited by this AR in any Place where he hath Power, by Cuſtom or otherwiſe, to diſtrain. 
2 And. 71, 72. | 


By 


— — — — —_ 


Diſtreſs, 


(e) But this is By the ſame Statute, op. 15. it is enacted, That from (e) thence- 
wful 


only in Affirm- cc forth ( 7 it mall be la 


ance of the 


or no Man (g) for any Manner of Cauſe to 


Common take Diſtreſſes out of his Fee, or in the King's Highway, or in the 


Law. 2 Inſt, *© common Street, but only to the King and his Officers, having ſpecial 
131. Authority ſo to do. 

Page 111 : | 

(/) This muſt not be taken fmpliciter, ſo as to take Advantage thereof in Bar of an Avowry, but /ecundum 
quid, wiz. that the Tenant may have an Action agaiuſt the Lord upon this Statute, in which he fhall be 
fined, 2 Inſt. 132. And if it may be pleaded in Bar of the Avowry, the King ſhould loſe bis Fine. (g) This 
mult be intended only of Diſtreſſes by Reaſon of a Seignory, and not of Diltreſſes for Rent-Charges, 
Wc. or by Reaſon of a Leet. 2 Inſt. 131, And. 72. Nor of ſuch Things for which no Diſtreſs can be 
taken but in the Highway, as for Toll-thorough due by Cuſtom. Cro. Eliz. 710. But an Heriot Cuſtom 
may be ſeiſed in the Highway, for that is not a Diſtreſs but a Seiſure ; but a Diſtreſs cannot be taken there 


* 


for an Heriot- Service. 2 Inſt. 132. Goulſ. 97. k 


2 Inſt. 132. If the Lord coming to diſtrain hath a View of the Beaſts within his 
Fee, and before he can diſtrain them the Tenant chaſes them into the 
Highway, the Lord, notwithſtanding the Statute of Marlkridge, cap. 15. 
may diſtrain them there. | 


46 E. 3. 26. b. A Diſtreſs for Rent may be taken in a Houſe, if the Door be open; ſo 


Rol. Abr. 67 1. may it be taken out of a Window. 

5 Co. 92. | 

One cannot break open the outer Door to diſtrain, and Lord Ch. Juſt, Hardwicke held, that a Padlock put 
on a Barn Door could not be opened by Force, to diſtrain the Corn. 9 Vin. Abr. 128. pl. 6. If the outer 
Door be open, one may break open the inner Door to diſtrain, Comb. 17. | 


— 


(D) Of the Diſtreſs when ſeiſed: And herein 
of the Diſtrainer's Intereſt therein, and what 
he is to do therewjth, 


2 Inſt, 106. the Common Law, a Man might have driven a Diſtreſs whither he 
pleaſed, which was very miſchievous. 1ſt, Becauſe the Tenant was 
bound to give the Beaſts Suſtenance, if impounded in an open Pound, and 
being driven into another County, he could not by Intendment of Law 
know where they were. 2dly, He could not tell where to have a Replevy; 
but now, | | 
1 . By the Statute of Marlbridge, made 32 Hen. 3. cap. 4. None ſhall 
9 1 © cauſe a Diſtreſs to be driven out of the County where taken, on Pain of 
©" « Fine, c. | 
er ine 1, 


made 3 E. 1. 2 Inſt. 191, Yet if the Tenancy is in one County, and the Manor in another, the Lord 
may drive the Diftreſs taken in the Tenancy unto the Manor in the other County; for the Tenant doing Suit 


to the Manor, by common Iutendment knows what is done there. 2 Inſt. 106 Keilw. 50. Bro. Diſtreſs. 


33. Where he who will take Advantege of this Act mult do it by Way of Action, ſo as to intitle the King 
to a Fine, wide 3 Lev. 48. | 


(a) Not into Alſo by the Statute of the 1 & 2 of Ph. & Mary, cap. 12. No 
the County „ Diſtreſs ſhall be driven out of the (a) Hundred, Rape, Wapeatake, or 
2 8 TY is. Lathe, where taken, except to a Pound overt within the ſame Shire, 
Ke 15 c not above (5) three Miles diſtant from the Place where taken, and no 
1 Mar Part “ Diſtreſs ſhall be impounded in ſeveral Places (c) whereby the Owner 


of the Hun- ſhall be conſtrained to ſue ſeveral Replevies, upon Pain that (d) every 


3 5 Perſon offending ſhall forfeit to the Party grieved g J. and treble Da- 
GH 100. mages. 
(5) Goob 11. If 


Soulf o (c) As if impounded in ſeveral Liberties, &c. elſe it is no Offence within the Statute. 
Noy 52. Dyer 177. in Margine. (4) But where three Perſons diftrain a Flock of Sheep, and ſeverally 
4 impounded 
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Diſtreſs, 


If a Man diſtrains dead Goods, as Utenſils of a Houſe, or ſuch like, * Page 112 
which may take Damage by Wet or Weather, and the like, he ought to Co. Lit. 47. 
impound them in an Houſe or other Pound covert within three Miles in A Pound 
the ſame County; for if he impounds them in a Pound covert he ovght to Pinfold made 
anſwer for them. for ſuch Pur- 


ſes, or the 
Cloſe of him that diſtrains, or the Cloſe of a Stranger with his Conſent, where the Diſtreſs is 1 a Pound 


covert or cloſę id when the Diſtreſs is impounded in a Houſe, Co. Lit. 47. 


— 'Y * . 


Fs 
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If a Man diſtrains Cattle, and puts them in a Pound covert, the Owner Co. Lit. 47. 


ougght to keep them at his Peril, for it is lawful for him to come there for 2 Iaſt. 106, 


this Purpoſe; but if put in a Pound covert or cloſe, there the Diſtrainer &. P. 
ought to keep them at his Peril, and yet he ſhall not have any Satisfac- 
tion for it, 

He who diſtrains cannot make Uſe of the Diſtreſs, ſo as to work a Owen 124. 
Horſe, Sc. for he hath no Property therein, but a bare Power by Act of Dyer 280 pl. 
Law to take it: So if a Man hath a Return irrepleviſable, yet he can- 14: But Cattle 
not work it, for the Judgment is to remit it to the Pound ibidem reman- _ 


If a Man takes a Cow for a Diſtreſs, he cannot milk her; for though Owen 46. 
the Cow be the better for this, yet he ought not to do good to the Owner Rol.Abr.648, 
without his Conſent, and perhaps the Owner would have come before any 879. 


* * . * * * Noy 91 l Fe 
Damage came by this to the Cow; and if it periſh by this, yet he who C. 
took the Diſtreſs may diſtrain again. ; Yel. — 8 
Where a Man 


diſtrained a Trunk for Rent, and being informed that there were Things of Value in it, he cauſed it to be 
corded to prevent Damage; he was for this adjudged a Treſpaſſor ab initio; cited by Twi/den to have been 
adjudged before Roll C. Juſtice, Vern, 37. f A Hide diſtrained cannot be tanned, for the Property is there- 
by guaft altered; the Marks whereby the Owner might know it, being thereby taken away. Cro. Eliz 783. 
If a Man diſtrains for ſeveral Barrels of Beer, and'draws Beer out of one of them, he is a Treſpaſſor ab initio 
as to that Barrel only. 6 Mod. 216. per Holt C. J. x 


„ 


t Au. If the Determination was Law, or if a Jury would now give a Plaintiff a Verdict for ſuch an cet? 


If a Man diſtrains a Horſe, and impounds him, and the Horſe leaps 27 Aſſ. 64. 
three Times over the Pound, which is as high as it uſed to be, and there- Rol.Abr.673. 
upon he who diſtrained ties the Horſe to a Poſt in the Pound, by Reaſon in here One 


whereof he ſtrangles himſelf, the Owner may have an Action of Treſ- | omg 1M 
pals. ; | feaſant which 
afterwards 


eſcaped, but it did not appear, that it was by the Diftrainer's Fault; in an Action of Treſpaſs brought by him 
for the Treſpaſs done by the Hog, it was adjudged that the Action would not lie, for he might chuſe what 
Pound he pleaſed, and it was his Folly not to chuſe one that would hold him; which is not like a Diſtreſs dying 
in Pound, that being the Act of God; and his Default muſt not intitle him to another Action, nor ſubject the 
Defendant to a double Puniſhment for the ſame Cauſe, wiz. the Loſs of his Pig, and the Damages and Cos in 
this Action. Salk. 248. pl. 3. Ld. Raym. 719. | 


Diſtreſſes for Rent being in Nature of Pledges, and no Power to ſel] or 
diſpoſe of them, in the Perſon diſtraining, they oftentimes proved of little 
or no Benefit towards haſtening the Payment of the Rent; for Remedy 
whereof it has beey enacted, 

* That where any Goods or Chattels ſhall be diſtrained for any Rent 2 %, & . 
e reſerved and due upon any Demiſe, Leaſe, or Contract whatſoever, / 2. cap. 5. 
« and the Tenant or Owner of the Goods ſo diſtrained ſhall not, within 


— — 


impounded. them in three ſeveral Pounds, whereby, Fc. Yet they ſhall forfeit but one five Pounds and 
one Treble Damage, Cro. Eliz. 480. Moor 453. pl. 620. Noy 52, 62. Goull, 45. Dyer 177. 
in Margine. But Noy 62. by Fenner, if the Plaintiff brings his Action againſt them ſeverally, every one 
mall pay 5/. Ts not this Law, each being guilty of a particular Offence againft the Stacute ? 
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1 « five Days next after ſuch Diftreſs taken, and Notice thereof (with the 
l Cauſe of ſuch taking) left at the chief Manſion-houſe, or other moſt 
| Wl b * notorious Place on the Premiſſes charged with the Rent diſtrained for, 


LU 4 Replevy the fame, with ſufficient Security to be given to the Sheriff 
according to Law; that then after ſuch Diſtreſs and Notice as afore- 
10 | „ ſaid, and Expiration of the ſaid five Days, the Perſon diſtraining ſhall 
| | | | „ and may with the Sheriff, or Under-Sheriff of the County, or with the 
1 % Conſtable of the Hundred, Pariſh, or Place where fuch Diſtreſs fhall 
Ill be taken (who are hereby required to be aiding and aſſiſting therein) 
1065 n * cauſe the Goods and Chattels ſo diſtrained to be appraiſed by two 
TH Page 113 ® « ſworn Appraiſers (whom the Sheriff, Under-Sheriff, or Conſtable, are 


7 
r = 


Sc 
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1 « thereby impowered to ſwear) to appraife the ſame truly, according to b 
WR * the beſt of their Underſtanding; and after ſuch Appraiſement ſhall and Y 
iſ | * may lawfully ſell the Goods and Chattels ſo diſtrained, for the beſt IF 
WY: | « Price that can be gotten for the ſame, towards Satisfaction of the Rent 4 
Wo! * for which the ſaid Goods and Chattels ſhall be diſtrained, and of the 3 
11 | | * Charges of ſuch Diſtreſs, Appraiſement and Sale, leaving the Overplus 2 
"TH fl (if any) in the Hands of the Sheriff, Under-Sheriff, or Conſtable, for 2 
. „ the Owner's Uſe. 5 
(EA And that upon any Pound-breach or Reſcous of Goods or Chattels 3 
WI % diſtrained for Rent, the Perſon or Perſons grieved thereby, ſhall, in jc 
| (NLO ea ſpecial Action upon the Caſe, for the Wrong thereby ſuſtained, re- P 
| * cover treble Damages and Coſts of Suit againſt the Offender or Offend- = 
| ers in any ſuch Reſcous or Pound-breach, any or either of them, or by: 
119 * againſt the Owners of the Goods diſtrained, in caſe the ſame be after- 8 
119 4 wards found to have come to his Uſe or Poſſeſſion. 7 
IN | Provided, that in caſe any ſuch Diſtreſs and Sale be made by Virtue 6” 
| | | or Colour of this Act, for Rent pretended to be arrear, and due, where * 
|| „ * 1n Truth no Rent is arrear, or due to the Perſon or Perſons diſtraining, . 
N | * or to him or them in whoſe Name or Names, or Right, ſuch Diſtreſs 2 
| <*© ſhall be taken, that then the Owner of ſuch Goods or Chattels diſtrained, P 
and fold as aforeſaid, his Executors or Adminiſtrators ſhall and may, by 2 
| * Action of Treſpaſs, or upon the Caſe, to be brought againſt the Perſon 3 
117 | or Perſons ſo diſtraining, any or either of them, his, or their Executors 3 
If ll or Adminiſtrators, recover double the Value of the Goods or Chattels ſo # 
il | « diſtrained and fold, together with full Coſts of Suit. | J 
j „ Allo the ſame Act impowers any Perſon, having Rent arrear, to ſeiſe - 8 
| * and ſecure any Sheaves or Cocks of Corn, or Corn looſe, or in the Straw, . 
| | * or Hay in any Barn or Granary, or upon an Hovel, Stack or Rick, or 1 
| * upon any Part of the Land charged with ſuch Rent, or to lock up or de- 1 
. tain the ſame in the Place where the ſame ſhall be found, in the Nature of ay 
„ * a Diſtreſs, till the ſame ſhall be replevied, upon ſuch Security to be 9 
M | given as aforeſaid ; and in Default of replevying the ſame within the 75 
1 * Time aforeſaid, to ſell the ſame after ſuch Appraiſement thereof to be - 
Wa | * made; ſo as ſuch Corn, Grain, or Hay, be not removed by the Perſon "7 
e diſtraining, to the Damage of the Owner thereof, out of the Place 7 
© where the ſame ſhall be found and ſeiſed; but be kept there as impound- IS 
„ea, till the ſame ſhall be replevied or fold, as aforeſaid. B 
| 4 Mod. 231, An Action was brought, wherein the Plaintiff declared againſt A. and B. i 
Wb. og; OT in Cuſtod Mar', Sc. de eo quod ipfi, ſuch a Day and Year, apud, Sc. in 0 
% and Prend/en- Con prædit“ vi & armis, &c. bona & catalla, viz. Quadraginta quarteria 1 
| Hordei ipfius C. (Pl.) ad valentiam 40 Librarum adtunc & ibidem invent” no- 1 
0 mine Diſtridtionis pro Redditu per ipſum C. præ fat“ A. ſuper dimiſhon” Meſſuag 9 
& quarundem Terrar* eidem C. per ipfium A. ante tunc' fact debit” & in arretro * 
fore ſuppofir” & pretenſ. colore cujuſdam Actus Parliamenti in bujuſmodi caſa "2 
nuper edit & proviſ. ceper & diſtrixer & bona & catalla illa fic diſtri” adtunc 8 
S ibidem detinuer* quoſq; Poſtea []. 23. die, Sc. præd' bona & catalla colore It 
actus illius vendider & diſpoſuer ubi revera & in fatto tempore captionis bono- 1 
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Diſtreſs. 
rum & catallor* prad* aut tempore venditionis eorundem nullus redditus per ip- 
ſum C.cidem A. debit” aut in Arretro fuit, alia enormia, Sc. B. One De- 
fendant pleads Not guilty, and Iflue thereupon, and Judgment is given 
againſt the other Defendant by Default, &c. and it was now moved in Ar- 
reſt, c. that there muſt be a Leſſor and Leſſee to bring this Cafe within 
the Act, and that if there be no Demiſe, this Act gives no Remedy; and 
here no Demiſe is ſufficiently ſet forth in the Declaration; nor is it ſaid that 
the Goods were diſtrained for Rent arrear, but that they were taken nomine 
diftriftionis, which is not a good Averment that they were diſtrained; but 
per Cur”, the Declaration is good, 

In Trover, on Not guilty pleaded, it was found, that A. was ſeiſed in Fee o Page 114 
of certain Lands lying in two Hundreds, and demiſed them to the Plaintiff's 4 Mod. 385. 
Father for two Years at 4o/. per Annum Rent, and that for 530. arrear of o 395. Fat 
Rent, the Defendant, by Order of the Bailiff or Steward of A. who was nf —_ 
beyond Sea, diltrained the Goods in the Declaration, being Levant and Comb. 336. 
Couchant upon the Lands, and gave Notice thereof to the Plaintiff, who did S. C. 
not replevy them; and that after five Days after ſuch Notice, the Defendant, Ld Raym 53, 
with the Conſtable of one Hundred, in the Preſence of the Conſtable of the 1. N 
other Hundred, cauſed the ſaid Goods to be appraiſed by two Perſons, ,,, LOC. 
ſworn for that Purpoſe, by the Conſtable of one Hundred, in the Preſence 4 Who was 
of the Conſtable of the other Hundred; and that he after ſold ſome Part, the Owner of 
but not to the Value of the Rent arrear, and carried away the other Goods = 1 
in order to ſell, when he ſhould have an Opportunity, & i, Sc. The firſt t dne Te. 
Exception taken to the Verdict was, that it was not found, that the Goods nant of the 
were fold with the Concurrence of the Sheriff or Conſtable, who ought to Land. 
be preſent as well at the Sale as at the Appraiſement; becauſe if any Over- 
plus, it is to be left in their Hands. 25h, That it was not found the Goods were 
ſold for the beſt Price that could be gotten; and if fold at an Under - rate, the 
Party ſhall not be concluded. 3dly, That it was not found that the Defendant 
had any Direction to ſell the Goods, but only to take them, and it may be the 
Landlord would have kept them ſtill as a Diſtreſs ; but principally it was 
inſiſted, that Notice to the Plaintiff himſelf, who was Owner of the Goods, 
was not ſufficient, but it ought to have been left at the moſt notorious Place, 
by the expreſs Words of the Act; and fo the Authority given by this Act 
not purſued; and then he is a Treſpaſſer ab initio, as he who works a 
Diſtreſs; and the Notice ought to have been given to the Tenant of the 
Land, becauſe he might have paid the Rent and ſaved the Goods; or if not, 
he might have replevied them, which he might have done, though he were 
not the Owner thereof; alſo the Goods are not duly appraiſed, for they were 
appraiſed by two Perſons, {worn by the Conſtable of one Hundred only; 
and though it were in the Preſence of the Conſtable, yet that was not ſuffi- 
cient, becauſe this Diſtreſs was in the Nature of an Execution; and being 
taken 1n ſeveral Hundreds, the Conſtables of both Hundreds ought to have 
cauſed the Appraiſement to be made; this Act being an Authority to them 
both for that Purpoſe, where the Diſtreſs happens to be in two Hundreds, 
the Conſtable of one Hundred having no Power over the Goods taken in 
another Hundred, out of his own; but per Cur*, This Statute was made for 
the Benefit of the Landlord, not of the Tenant; and therefore Notice to the 
Owner of the Goods was ſufficient; for the only Reaſon of directing the 
Notice to be left at the Manſion-houſe was, that the Owner might have No- 
tice by the Tenant to replevy them, and no Need of Notice to both, be- 
cauſe either of them might replevy them; and as the Owner of the Goods 
1s principally concerned, Notice to him is much the beſt; and though the 
Diſtreſs be taken in two Hundreds, yet it is but one Diſtreſs taken at one 
Time, and for one intire Rent; and both Conſtables being preſent, there is 
a ſufficient Concurrence of both, though one only adminiſter the Oath, 
for two Oaths were not to be adminiſtred ; andthe chief Deſign of directing 
the Preſence of the Conſtable, was for the Sake of the Landlord, to pre- 
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Diſtreſs. 


vent any {Breach of the Peace; and the Preſence of the other Conſtable 
made it his Act, though he were out of his own Hundred; for the Statute 
to this Purpoſe gives him Power to act in any Place; and adjudged for 
the Defendant. | 
If a Landlord comes into a Houſe, and ſeiſes upon ſome Goods as a 
Diſtreſs, in the Name of all the Goods in the Houſe, that is a ſufficient 
*Page 115 * Seiſure of all; and though by the Common Law the Landlord was to 
remove them in a convenient Time; yet ſince the Statute 2 V. & M. cap. 5. 
they are to be removed immediately, except Corn or Hay, though the 
6 Mod. 214. Things in their own Nature are not eaſily, or without Damage removeable, 
per Holt C. J. as Barrels of Beer, &c. (a) 


Ld Raym. 54. 
2 Ld. Raym. 1424. Barnard. K. B. 34. 2 Stra. 717, 85 1. Fitzgib. 85. 2 Stra. 1040, 1272. 10Mod. 
265, 266. 


(a) By 11 Ge. 2, c. 19. ſ. 10. they may be ſecured and ſold on the Premiſſes chargeable with the Rent. 


3 


(E) Where a Diſtreſs ſhall be ſaid to be 
w2ongful and exceſſive ; and herein of the 
Remedy which the Party injured hath. 


The Grit Y the Statute of Marlbridge, Diſtreſſes muſt be reaſonable, and not too 
made 52 H. z. great. 
e. 4 wide 


alſo 51 H. 3. St. 4. the Statute De Diſtrictione Scaccarii ; and if the Landlord takes an unreaſonable Diſtreſs, 
an Action lies upon this Statute, but not an Inditment or Information, becauſe a private Offence. Mod. 
71, 238. Lev. 299. Raym. 205. Vent. 104. Fitzgid, 8 5, 86. No Dittreſs for Homage or 
Fealty ſhall be laid to be exceſſive, for the High Eſteem theſe are of in the Law; but 2. & wide 42 E. z. 
26. 4 Co. 8. b. Bewii's Caſe, 2 Tait. 107. Where, notwithſtanding it is ſaid, that the Statute of Marlbridge 
is general, wide 13 H. 4. Fitz. Tit, Avowry 239 where it was held, that a Diſtreſs of more than the Va- 
jue ſhall not be ſaid exceſſive, for the Expences of Knights of Parliament; becauſe the King is in a Manner 
Party. 

41 E. 3.26. Tf forty Sheep are taken for 2d. and ſixteen Oxen for 9 d. this is ex- 
1 Rol. Abr. ceſſive. | 

wth "OS So if two Oxen are diſtrained for four Pair of Gloves, ten Sheep for one 
Rol Abr.674. Pair, and ten for another, it 4s an exceſſive Diſtreſs, | 

8H. 4.15, But if a Man takes five Horles joined in a Cart for 3 d. Rent, this is not 
Vent. 183. exceſſive for the Intirety. | | 

of oo So if the Lord diſtrain an Ox or an Horſe for a Penny, if there were no 
other Diſtreſs upon the Land holden, the Diſtreſs is not exceſſive; but 
if there were Sheep or Swine, &c. then the taking of the Ox or Horſe is 
exceſſive, becauſe he might have taken a Beaſt of leſs Value. 

Moor.pl.26, If for 107. Rent due at one Day, a Man diſtrains Goods of the Value of 
Cro. Eliz. 13. 405. only, and at the Time of taking the Diſtreſs there are Goods of a ſuf. 
S. O. ficient Value upon the Premiſſes, he cannot, for the ſame Rent, diſtrain 
een again; for it was his Folly, that at the firſt he diſtrained no more; but if 
2 15 Car 2, there be Rent in arrear at ſeveral Days, a Diſtreſs may be taken for what 
c. 7. by was due at the other Days. 

which it is | | 

enacted, that where the Value of the Cattle diſtrained ſhall not be found to be to the full of the Arrears 


diſtrained for, the t arty, to whom the Arrears were due, his Executors or Adminiſtrators, may from Time to 
Time diſtrain again for the Reſidue of the ſaid Arrears, 


2 Inſt. 107. 


If 


. Adios SN. GS £3 COT Vas TH, £76 Oh. 
Lia ©, Ro th, | AR Cons: + Thor 
1 2 
1 * n n 


If a Diſtreſs be taken of Goods without Cauſe, the Owner may reſcue Co. Lit, 4. b. 


them. but a Stran- 

er cannot. 
39 E. 3. 35- b. 1 Rol. Abr. 673. If a Man diftrains my Cattle, „ with the Cattle of F. S. without 
Cauſe, J. S. or I may juſtify the Reſcue of all. 39 E. 3. 35. b. per I bor pe, 


2 4 DM MM 


But if a Diſtreſs be taken without Cauſe, and put into a Pound, the G Lit. 47. b. 
Owner cannot break the Pound and take them out, becauſe they are in the And. 31. 
Cuſtody of the Law. + 


N. Bendl. 30, 


pl. 48. S. P. wide Stat. 2 W. & M. Seſſ. 1. c. 5. and Co. Lit. 47. where the Writ de parco fradto will lie. 
F. N. B. 100. Winch 80, 81. 


If the Lord, or another that has a Rent, diſtrains ſeveral Times for his“ Page 116 
Service or Rent, where none is in arrear, the Tenant may by the Common E. N. B. 178. 


Law have an Aſize de Sovent Dijſireſs. N bo 
trains for 


Homage or Fealty ſo often, that the Tenant cannot manure his Land, yet the Tenant ſhall not have an A 
de, Se. 4 Co. 8. b. | 


— — 


+ But may he not in each Caſe bring Treſpaſs ? 


This Action lay at Common Law, in which the Writ is General and 8 Co. 50.a.b, 
Count Special, that the Lord diſtrained, &c, and Judgment, not that the 


Demandant recuperet Seiſinam, for he hath that, but quod Teneat ab ſque mul- 
tiplici diſtrictione. h 


F) Df diltraining Things Damage-feaſant. 


Hocks of Corn may, by the Common Law, be taken Damage- 2 H. ). 30 b. 
feaſant. Lat. 8. 8. P. 


| | admitted per 
Cur' Fitz. Avowry 363. S. C. Bro. Diſtreſs 30. S. C. 


A Greyhound may be taken Damage: feaſant running after Conies in a 2 x, z. 
Warren; ſo may a Ferret brought into a Warren. Fitz, Avowry 


182, 
Rol. Abr. 664. 


But if a Man brings Nets and Gins through my Warren, I cannot take 5 E. 3. 
them out of his Hands. | | Rol. Abr. 
664. 
Cro, Eliz. 5 5 2. S. P. 


If Men are rowing upon my Water, and endeavouring with their Nets Cro. Car. 228. 
to catch Fiſh in my ſeveral Piſcary, I may take their Oars and Nets, and 1 wut y.an 
derain them as Damage-feaſant, to ſtop their further Fiſhing, 


cut their 

| Nets. 
It a Man rides upon my Corn, I cannot take his Horſe Damage- , x. ;. 
feaſant. Avowry. 


| Rol. Abr. 
664. but per Sid. 440. it was ſaid by the Chief Juſtice, that the Horſe upon which one is riding may 


be diſtrained Damage-feaſant; and it ſeems he ſhall be led to the Pound with the Rider upon him. 
See Vent. 36. 


Vor. II. | Ii | If 
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Rol. Abr. If a Man takes my Cattle, and puts them into the Land of another Man, 
665. Robin- the Tenant of the Land may take theſe Cattle Damage-feaſant, though I 
= 7 N who was the Owner was not privy to the Cattle's being Damage - feaſant, 
tam Curi m, and he may keep them againſt me till Satisfaction of the Damages. 

Rol. Rep. 

is SC. and S. P. per two Juſtices. 


Co. Lit. 16; Ifa Man coming to diſtrain Damage-feaſant, ſees the Beaſts on his Soil, 
On 2 5 and the Owner, on Purpoſe, chaſes them out before they are taken, he 


S. P. that cannot diſtrain them, 

the Owner ; : 

of the Soil is not obliged to take the Cattle Damage feafant, but may chaſe them out with a little Dog 
Jide 4 Co. 38. b. 2 Rol. Abr. 566. pl. 15. 


30 E. 3.27. A Commoner may juſtify the Taking of the Cattle of a Stranger upon 
rata of the Land Damage-feaſant. 
* Pacetty, So if a Man hath Common for ten Cattle, and he puts in more, the 


Surpluſage above the Ten may be taken Damage-feaſant, 
45E. 3.12. b. 
Bro. Avowry 29. S. C. 


Co. Lit. 142. A Man may diſtrain Cattle Damage-feaſant in the Night, for otherways, 


4 3 Co. Perhaps, the Cattle will be gone before he can take them. 


66. 8. 8. P. 


2 Jon. 193. If Turfs lie upon a Common Damage: feaſant; though for this a Com- 
moner may diſtrain them, yet he cannot burn them. | 


— * 


— — ** 
—— 


(G) Df Diſtrefſes foꝛ Amerteme. 8. 


F common Right, a Diſtreſs is incident to every Fine and Amerce- 
_ en. ment in a Sheritt*s Torn or Court-Leet, whether the ſame belong to 
Rol. * the King or to a Subject; if the Offence, for which they were impoſed, be 


201, ot common Right incident to the Juriſdiction of ſuch Courts, 
11 Co. 45. . 


1 Co. 41. a. Cro. Jac, 322. 8 H. 7. 15. pl. 12. 10 H. 6. 7. cont.” 11 Hf. 7. 14. 2. 21 H. 7. 40. b. 
Dart. & Stud. 74. 


Vent. 105. But if ſuch Offences were only the Neglect of a Duty created by Cuſtom, 
Nabu 204. it is queſtionable whether it doth not require the like Cuſtom for a Diſtreſs, 
args Ii though the Duty be of a publick Nature; as if there be a Leet belonging 
By 1 Lo to the Manor of A. and by Cuſtom, Time out of Mind, the Inhabitants 
ol the Caſe in Of B. have uied to ſend a Conſtable to the ſaid Leet, and they make De- 
Vent. ic is fad fault, upon which they are fined by the Steward; and whether a Diſtreſs 
8 could be taken for this Fine, without a ſpecial Cuſtom to diſtrain, was 
here a Ca. doubted z and the Caſe adjourned, no ſpecial Cuſtom to diſtrain being al- 


ſtom only en- ledged. 

abled to ſet 

a Fine, it cannot be diſtrained for without a Cuſtom; alſo in Raym. it is ſaid by Tæoiſden, that when a Duty 
is raiſed by Cuſtom, a Diſtreſs for that Duty muſt be maintained by the like Cuſtom. | 


Rol Rep 76. But if it be for the private Benefit of a Subject, no Diſtreſs is incident 


11 Co. 44». to it without a ſpecial Cuſtom, 


2 Hawk P 
Cots 


The 


Diſtreſs. 


The Sheriff or Lord of a Leet may, for ſuch Fines or Amercements, («) 2 H. 4. 
diſtrain the Goods of the Offender in (a) any Lands within the County or 24+ b. 
Precinct of the Leet, of whomſoever they ſhall be holden, except (5) only +7 E. 3. 13. 4. 
in ſuch Lands which ſhall be in the King's Hands; theſe being wholly out 1 Lent, 38, 
of the Juriſdiction of ſuch Courts. 


itz. Avowry, 
bags 
Rol. Abr. 670. 2 Inſt. 104. (6) 47 E. 3, 12, 13. Fita. Diſtreſs 15. Rol Abr. 670, 


And ſuch a Diſtreſs may be taken in the Highway, for the Statute of 2 Inft. 131. 
Marlbridge, cap. 15. which prohibits the Taking of a Diſtreſs there, is to 47 E- 3. 13. 
be intended only of Diſtreſſes taken for Services due by way of Tenure of d. 72. 
Lands. 

Such Fines and Amercements being for a perſonal Offence, no Stranger's 
Beaſt can lawfully be diſtrained for them, though they have been Levant */ E. 3. 13.4. 


and Couchant on the Lands of the Offender. | | yt ry 


F. N. B. 100. 
Owen 146. Noy 20. contra, Rol. Abt. 669. pl. 20. 


It ſeems to be agreed, that where any ſuch Court is in the King's Hetley 62. 
Hands, the Goods diſtrained for ſuch Fines and Amercements may law- Finch 476. 
*fully be ſold, after they have been kept a reaſonable Time, as the Space of ky 7. 46. b. 
ſixteen Days; and it ſeems the better Opinion, that where any ſuch Court , 3 s "g 
is in the Hands of a common Perſon, if the Goods were diſtrained for an [Rol.Rep.56 
Offence of a publick Nature, they may be fold of common Right, without Noy 17. 
any ſpecial Cuſtom for that Purpoſe. | 1 Bull, 53, 

No Bailiff can lawfully diſtrain for any ſuch Fine or Amercement, with- 1 
out a ſpecial Warrant for ſo doing; which muſt be ſet forth by him in an Gro in. 800 


.Eliz.698. 
Avowry or Juſtification of ſuch a Diſtreſs. 748. 12. 09 


Moor 574. 
2 Keb 745. 
Salk. 107. 


pl. 2. 


Dower. 


OWER is the Part of the Huſband's Eſtate that comes to the Wife 


8 Dower by the 
upon the Death of the Huſband, 


Civil Law, 
was the Por- 

tion the Wife brought to her Huſband, either in Land or Money, whereof the Natural: Dominium belonged 
to the Wife, and the Dominium Civileto the Huſband ; ſo that the Huſband had only the C/ frutus during 
his Life in Things immoveable, but could not alien them ; in Things moveable he might alien them, but 
muſt reſtore tothe Value : Theſe, upon the Diſſolution of the Marriage, by the Death of the Huſband, or 
Divorce came back to the Wife. Vide Vin. 249. Corvin. lib. 23. tit. 3. Honorius 114, 115. Donations 
inter ſponſum & ſponſam propter Nuptias began about the Time of Con/tantine, and were made before Mar- 
riage ; but by the 7u/tinian Conſtitution they were good after Marriage, and were Gifts from the Huſband 
to the Wife, which, upon the Diſſolution of the Marriage, came back to the Huſband, as the Dower d to 
the Wife. Vin. 245. Inſt. of Imperial Law 43, 117, 118, 119. Among the Feudiſts, the Rule was, Nor 
Uxor Marito ſed Uxori Maritus affert ; and the Reaſon was, that the Huſband and eldeii Son of ihe Family 
being brought up in Military Exerciſe, the Wife and youngeſt Sons tilled and improved the Land, and in 
their Expeditions found Proviſions for the Army ; and having the third Part in Labour, ſhe had the third 
Part of the Feud for the Maintenance of her and her younger Children during her Life, Spelm. Tit. 
Dearium, 175. * 


Dower 


— — — — 
* — 


Dower. 


——_—. 


D 


Co. Lit. 3 3. b. 


39 b. 


Co. Lit. 30. b. 


Perk. 301. 


Page 119 


Dower. is of five Sorts : 1. At Common Law. 2. By Cuſtom. 3. Ad 


oftium Eceleſia. 4. Ex aſſenſu Patris. 5. De la pluis Beal. We ſhall be- 
gin with the firſt and chief. | 


Dower, at Common Law is the third Part of all the Lands whereof 


the Huſband has been ſeiſed during the Coverture, of ſuch an Eſtate as the 

Children by ſuch Wife might, by Poſſibility, have inherited, and to which 

by the Death of the Huſband, the Wife is intitled for her Life. For the 

1 Underſtanding thereof, I ſhall conſider it under the following 
eads : 


(A) Who may have Dower, and who not; and herein 
of the Age, and other Diſabilities of the Þusband oz 
Wife. 120. | 

(B) Ok what Eſtate a Woman may have Dower, 122. 


1. Of the Quarentine, 122. 

2. Of the different Kinds of Inheritances. 123. 

3. Of the Nature and Quality of ſuch Eſtate, whether ſole, 
Joint, or in common. 125. 

* 4, Of its Continuance ; wherein of Eſtates conditional, ſuſ- 

pended, determined or extinguiſhed ; and herein of Remitter 
to the Heir, and Recoveries by Title Paramount, 127. 

5. Of the Value and Improvement of the Huſband's Eſtate, 
either in his Life-time, or after his Death. 1 


20- 
(C) Of the Things requlſite to the Conſum tion of 
Dower, viz. Marriage, Seiſin, and the Death of the 
Pusband, 129. 


1. Of the Marriage, how long it muſt continue; and herein 
of the ſeveral Sorts of Divorces. 129. 

2. Of the Seiſin, either in Fact or in Law; and herein of the 
Seiſin in Fact, as it is continuing, or not continuing, as in— 
ſtantaneous. 131. 


3. Of the Death of the Huſband. 132. 


(D) Of the Afignment of Dower. 133. 


1. By what Perſons. 133. 

2, Of the Manner; and herein of aſſigning of it by Metes and 
| Bounds, Sec. 134. 

3. By what Court. 135. 


(E) Uhere the Mike ſhall have her Election to be endowed 
of one Thing oz another, and where of both; and herein 
of Endowment de novo, and the Dos de Dote. 137. 

(F) hat ſhall be a Bar of Oower, and what not; and 

herein of Acts done oz ſuffered by the Pusband ſolely, 
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oz by the pusband and Wife jointly, oz by the Mike 

ſolely, either during the Coverture, o2 after; and herein 

of Elopement, and Detinue of Charters, oz Þeir. 139. 

(G) Where the Wife ſhall hold her Dower, ſubjet to the 
Charges of her Husband, and where not; and herein 
of the Pzivileges of Tenant in Dower, and the Na- 
ture of her Eſtate as to Altenations made, oz Aﬀfons 
bzought by oz againſt her. 144. 

(H) To whom tbe Tenant in Dower ſhall be attendant, 

and by what Services, 145. 

(I) Of the Pzoceedings and Damages in Dower unde 
nihil habet. 146. | 


(K) Of the Admeaſurement of Dower. 151. 


— ah a * 1 — — — 1 FY 


— 


* (A) TUho may have Dower, and who not; and .,,..,.. 
herein of the Age, and other Diſabilities of 
the husband oz Urife. 


S to the Age of the Huſband it is not material, but only the Age Lit. Sect. 36. 

of the Wife; and if ſhe be of the Age of nine Years or more at the Co. Lit. 33. a. 
Death of her Huſband, ſhe ſhall have Dower, though her Huſband be Pes. & Su. 
then but four Years old; the Reaſon they would not allow Women before . 4. 7. 


this Age to demand Dower ſeems from their Incapacity of having Iſſue , 2 
ſooner. | | 675. . 
2 Inſt, 234. 


Leon. 53. Brook, Tit. Dower, 36, 45. 


As alſo the Support of her Children is Part of the Conſideration whereon 
this Allowance of Dower is founded; for, as on the one Hand it would be 
unreaſonable to extend ir to ſuch Women who are incapable of performing 
the Conditions; ſo on the other Hand it would not be reaſonable to exclude 
Women of that Age, by Reaſon of the Incapacity of their Huſbands ; ſince 
it was the Act of God interpoſed to prevent their Attaining a Capacity, 
which ought in no Sort to prejudice the Wife; much leſs can the Huſband 
by his own Act prevent his Wife of Dower, if ſhe attains the Age of nine 13 Co. 22, 
Years during the Coverture; and therefore though he aliens his Land be- Co. Lit. 33. 4. 
fore, yet if ſhe after arrives to nine Years of Age, her Title is now con- 
ſummate ab initio, and over-reaches his Alienation, for Dower being in- 
tended a Proviſion for the Wife and Children, whenever ſhe attains ſuch an 
Age, as the Law adjudges her capable of Children, nothing farther is Dyer 3 ;. pl. 
required; and therefore though the Huſband die before he or his Wife are 92, 369. pl. 
of Age of Conſent, yet if ſhe be nine Years old, this is a ſufficient Marriage 48. 
to intitle her to Dower, and ſo ought to be certified by the Biſhop. Go. lik 33+ $ 
If a Man marries a Woman of 100 Years old, and dies, ſhe ſhall be Co. Lit. 40. 
endowed , for the Law cannot determine the preciſe Time of the Failure Rol. Abr. 675. 
of her Capacity to have Iſſue, which may vary according to the Strength *. 
and other Circumſtances of the Woman. | | 
If a Woman Alien, be ſhe Friend or Enemy, marry a Subject, ſhe ſhall , Co. 7. 
not be endowed, becauſe by the Policy of the Law all Aliens are dif- Co. Li. 
Vor. II. K k abled 31. 


But by the abled from acquiring any Freehold amongſt us; but for this vide Head cf 
Law of the Aliens. Hay ; 
Crown, if the | 

King marry an Alien ſhe ſhall be endowed, becauſe Princes cannot marry according to their Dignity, unleſs 
to Perſons abroad. 8 : 


If a Jew born in England marry a Jew born alfo here, and the Huſband 
— 1 is converted to the Chriſtian Faith, and after purchaſe Lands, and enfeoffeth 
recteda Court the other, and dieth, the Wife ſhall not have Dower. 


where all the 

real and perſonal Eſtate of the Jews was regiſtered, and upon the Death of any Jew came to the King. 

though it was redeemable by their Children paying a Fine; and in this Court ſhe could not demand Dower 

but againſt a Jew, and ſhe could not demand it at Common Law againſt a Chriſtian; and for this Reaſon it 

n if = Huſband had not aliened, yet ſhe could not reeover againſt the Heir of a Chriſtian. Hollingſoead, 
+ 3+ Lage 15. 


Women Papiſts ſeem not diſabled to demand and recover Dower within 
the Words of 11 & 12 V. 3. cap. 4. 
* Page 121 lf a Woman be atcaintedof Treaſon or Felony, ſhe ſhall not have her 
Dower, but if pardoned ſhe ſhall be received to demand it, tho? the Huſband 
—_ 349 has aliened in the mean Time, becauſe by the Marriage and Seiſin of her 
= "nag * Huſband ſhe was intitled to Dower, and when the Impediment is removed, 
But if ſhe be her Capacity is again reſtored. 


only convict- : 
ed of Treaſon or Felony, this ſeems no Impediment of her Dower, for this forfeits no Freehold, nor Title 


to any Freehold, tho' the King ſhall have the Profits during the Conviction. , See infra. 


> Common Law if the Huſband was attainted of Treaſon, Murder, or 
— zor» Felony, the Wife loſt her Dower, becauſe it was a Condition annexed to all 
F.N.B. 150. Feuds, that the Feuditary ſhould not commit ſuch Crimes. 


| Brook 82. 
Co. Lit. 40. b. Plow. 262. 


But afterwards the Statute 1 E, 6. cap. 12. ordained that in all Caſes where 
the Huſband was attainted of Treaſon or Felony, their Wives ſhould 
notwithſtanding have their Dower ; but 5 E. 6. cap. 11. repeals that in all 
Caſes of Treaſon ; the Words of which Act being general, exclude the Wife 

_ 195. as well inCaſe of Petit Treaſon as in Caſe of High Treaſon ; but in Caſe of 
x = "4 37: Miſpriſion of Treaſon, or Attainder of Felony only, the other Act ſtands in 
12 Co. 19, Force, and therefore they ſhall have Dower in all ſuch Caſes. 


3 Inſt. 216. 
Finch 7z. Moor 639. Dyer 97, pl. 49. 263. pl. 36. 


Bendl. ss. If the Huſband ſeiſed of Lands in Fee makes a Feoffment, and then 
Gates Caſe, commits Treaſon, and is attainted of it, the Wife ſhall not recover Dower 


Dyer 140. againſt the Feoffee. 
Pl. 42. S. C. 

Co. Lit. 111. a. S. . And tho' the Huſband had been pardoned, yet ſhould not the Wife recover Dower. . 
_ 8 Maynie's Caſe; but of Land purchaſed by the Huſband after the Pardon, the Wife ſhall be endow- 
ed. Perk. 391. 


(a) Plow. The (a) Wife of a Felo de ſe ſhall have Dower. 
261. 8. 262. a. Dame Haſe's Caſe. 


(4) Brook 82. So (b) if the Huſband be outlawed in Treſpaſs, or any Civil Action; for 
Perk. 388. this works no Corruption of Blood, or Forfeiture of Lands, 
net ka (e) if the Huſband be attainted of Hereſy, yet his Wife ſhall be en- 
(co Lit. 31. owed 3 for this works no Corruption of Blood, or Forfeiture of Lands, 
being only a ſpiritual Offence, g 
| I 


K 
— 


If the Huſband or Wife be excommunicated, yet the Wife's Power is 1; he Hag. 
not hurt, becauſe being a ſpiritual Puniſhment only, it does not affect their band be at. 
temporal Poſſeſſions. | | | ringed in he 
| : ramunire, 


my Lord Coke ſays that ſhe ſhall be endowed; Co. Lit. 31. a. 


After the making of the Statute 1 E. 6. cap. 12. it ſeems to have been () As in 5 
doubted whether the Wife ſhould not loſe her Dower in caſe of any new _— . 
Felony made by Act of Parliament; and therefore, where ſeveral Offences 


ſecond For- 
have been made Felony ſince, Care has been (d) taken to provide for the poor Felony 
Wife's Dower. | without 


| Clergy. 80 
8 Eliz, c. 3. which makes it Felony to tranſport Sheep, Cc. So alſo in 31 Eliz. c. 4. which makes it Felony 
to embezil the King's Armour to the Value of 205, 80 in 3 Jac. 1. c. 4- which makes it Felony to ſerve 
Foreign Princes without firſt taking the Oath of Obedience, So alſo in 1 Jac. 1. c. 31. which makes any 
one's going abroad with the Plague upon him, Felony ; and this Loſs. of Dower being only Part of the 
Judgment by Implication may well be faved by an expreſs Proviſo, without any Repugnancy. z Inſt. 47, 
78, 80, 91, 90. . 


If a Villein marry and then the Lord enters, and then the Villein dies, * Page 122 
his Wife ſhall be endowed, for the Lord's Title began but by his Entry, and Perk. 313. 


ife's Title to Dower began before. Co. Lit. zo. 
the Wite of fore But otherwiſe 
if he had been 
Villein to the King. If a Freeman marries a Nief, ſhe ſhall be endowed, but her Lord may enter on the 
Lands during her Life. Co. Lit. 31. a. ' 


If a Woman being a Lunatick kill her Huſband, or any other, yet ſhe Perk. 365. 
ſhall be endowed, becauſe this cannot be Felony in her who was deprived of 
her Underſtanding by the Act of God; ſo tho? ſhe be of found Mind, and 
refuſed to bring an Appeal of his Death, when he is killed by another, yet 
ſhe ſhall be endowed for this is only a Waiver of that Privilege the Law Perk. 364. 
has given her to be avenged of her Huſband's Murderer ; fo it ſeems if ſhe 
whe to viſit and aſſiſt her Huſband in his Sickneſs, yet ſhe ſhall be endowed, 
for this is only Undutifulneſs, which the Law does not puniſh with the Loſs 
of her intire Subliſtence. | | | 
If an Ideot or Lunatick marry and die, his Wife ſhall be endowed, for Co. Lit. 31.4. 
this works no Forfeiture at all, and the King has only the Cuſtody of the Hud therefore 
Inheritance in one Caſe, and a Power of providing for bin and his Family in . Can, 


the other; but in both Caſes the Freehald and Inheritance is in the Luna- deſcend to an 


G | Idiot gr Luna- 
tick, and therefore the Wife dowable. | tick after Mar- 


| riage, and the 
King on Office found takes thoſe Lands into his Cuſtody, or grants them over to ayothet as Committee in the 


uſual Manger; yet this ſeems no Reaſon why the Huſband ſhould not be Tenant by the Curteſy, or the Wife 
endowed, fince their Title does not begin to any Purpoſe till the Death of the Huſband or Wife, when the 
King's Title is at an End ; but for this Quere, et wide Pfow. 263. b. 4 Co. 124, 125. 2 


* 


8 P _ * 5 7 = A, R 


(0) Of what Eſtate a Woman may have 
22 Dower, 5 


1. Of Quarentine, 


b + HIS is a Privilege the Law allows to Women to continue in the Ca- C Lit 22 b. 
pital Meſſuage or Manſion-houſe, or ſome other Houſe whereof they 34 b. * 5 
are dowable, 40 Days after their Huſband's Death, whereof the Day of ba 2 Ioſt. 16, 15. 
Death is accounted one, and during this Time they are to be provided with Brook 107. 
4 all Hob. 153. and 


— ——— — 


5 Co. 116, 


Dower. 


1 * 
— 


F. N. B. 161. all Neceſſaries at the Expence of the Heir, and before the End thereof to 
the Writ 4 have their Dower aſſigned to them; and this Privilege is confirmed by Magna 
1 Charta, cap. 7. and ſeems to be only a Compliance with that Decency and 
the old Law Ceremony, Cuſtom has introduced upon ſo melancholy an Occaſion, that 
beforethe Widows, who are ſuppoſed to be under * Affliction, may not be forced 
Conqueſt, the to appear abroad, and be put to their Shifts for a Maintenance; and for 
bahay this Reaſon, if they marry within the 40 Days, their Quarentine ceaſes, 
her Hof. for then they have provided for themſelves, and their ſorrowful Condition is 
band's Houſe ſuppoſed to be at an End. 


a whole Year ; 
after his Death, within which Time her Dower was to be aſſigned ; and if ſhe married before the Year was 
out, ſhe forfeited her Dower, and whatever her Huſband had left her. 


In a Writ of Dower the Demand was of three Manors, the Tenant 
pleads in Abatement Entry in Part puis Darrein Continuance, and ſhews 
it in certain; the Demandant replies that her Huſband in his Life-time 
was ſeiſed in Fee of one of the ſaid Manors, Sc. ſuper quo quidem Ma- 
nerio ipſe et eadem pet. cobabitabant ut Vir et Uxor uſque Diem obitus ſui, and 

* Page 123 * that he died, and this deſcended to the Defendant as Heir, and he entred, 
| and that he and the Demandant continually after the Huſband's Death Hu- 

Dyer76. cuſque commorabant et cobabitaverant ſuper ditto Manerio, and that ſhe claimed 

pl. 32. at the Will of the Heir, et non aliter ; and this was held no Plea for the 

— My * Quarentine, becauſe ſhe did not ſhew the Time of her Huſband's Death in 
. certain, and the 40 Days after. 


2. Of the different Kinds of Inheritances. 


1. Of a Uſea * Woman ſhall not be endowed. 


f it be ſciſed in Tru for B. in Fee, Wc, the Wife of B. ſhall not be endowed in Law or Equity. Ca. 
Parl. 71. 


1 Of an Annuity to a Man and his Heirs, after a Writ of Annuity brought, 
vide Titles a Woman ſhall not be endowed ; but if a Rent-charge be granted to a Man 
Curie of and his Heirs, and before any Diſtreſs made the Huſband die, and the 
England and Wife brings her Writ of Dower, the Heir cannor, by claiming it to be an 
U/4, and Annuity, defeat her of her Dower thereof; but if he brings an Annuity, 
__ 341, and recovers Judgment before the Wife, then it is become an Annuity in 


Co. Lit. 32. a. per petuum, and the Wife ſhall be barred. 
Moor 83. 
Pop. 87. Co. Lit. 144. b. 


4 Co. 22. Of Copybold Lands a Woman ſhall not be endowed, unleſs there be a 
Heb. 216. ſpecial Cuſtom for it; but if there be a Cuſtom to be endowed thereof, 
Ji Tide then ſhe ſhall have the Aſſiſtance of ſuch Laws as are made for the more 
Court of ſpeedy Recovery of Dower in general, being within the ſame Miſchief, and 


England, and therefore ſhall recover Damages within the Statute of Merton. 
the Reaſons ; 


there given. 4 Co. 3. Cro. Eliz. 426. Moor, pl. 559. Co. Lit. 33. 2. If the Wife of a Copybolder 
brings Dower in C. B. the Lord of the Manor may plead Ne unques ſeiſie que, &c. and give the ſpecial Matter 
in Evidence. | | 


Rol. Abr. Of a Caſtle for Defence of the Realm, or of the Homage and Services 
ag GE appertaining to War, a Woman ſhall not be endowed, becauſe of no Service 
"= b. _ 30. towards her Support and Maintenance, and ſhe is ſuppoſed unable to aſſiſt 
Perk. 406. in the Defence of the Realm; ſo of the Capital Meſſuage, being caput Ba- 
2 Inſt. 17. roniæ or Comitatus, a Woman ſhall not be endowed, becauſe this Diviſion 


would 


Dower. 


— 


would leſſen the Grandeur of the Family and diſable the Heir to ſupport 
the Dignity of his Character, Po | ne - 


the Dori 
of the Books cited, yet it has been lately adjudged that a Woman ſhall have a Dower of the Capital Meſſuage, 


tho" it be caput Baroniæ ; the Reaſons given for the Judgment are 1ſt, That the caput Baroniee (| poken of in 
the antient Books was held by military Tenure, which is now extinct, and were Caſtles of Defence. 2dly. 
That the Huſband being made a Baron after the Marriage, this could. not deprive the Wife of her Dower in 
any Thing ſhe was before dowable of ; and therefore tho ſhe had accepted 400 J. per Ammum in Lieu of her 
Dower, as was pleaded ; yet it not appearing to be in Lieu alſo of her Dower in the Capital Mefſuage called 
Bromley Hall, ſne had Judgment, and this Judgment affirmed in aWrit of Error; alſo tne Books before cited 
agree that of a private Caſtle for Havitation only a Woman may be endowed ; ſo of the Capital Meſſuage of 
her Huſband, if it be not caput Baronia. Lady Gerrard v. Lord Gerrard. 3 Lev, 401. Salk. 54. pl. 1. 
25 3. pl. 3. S. C. 5 Mod. 64. S. C. Comb. 352. S. C. Ld. Raym, 72. Skin. 592, pl. 6. 


Of Tithes Women were not dowable till 32 H. 8. c. 7. for before that Style'sPr adi 
Statute Tithes were not a Lay Fee, but now they are dowable of them. cal Regiſter 


122. 
11 Co 25. Co. Lit, 32. a. 159. a. Rol. Abr. 682. And the beſt Way to aſſign Dower of Tithes is the 
third 8 eaf, or the third art of the Tithes generally, becauſe it is uncertain what Part of the Land will be 
ſown ; and therefore if the Garbs of any third Part of the Land in certain ſhould be aligned, the Tenant may 
perhaps not ſow that art at all, and ſo defeat the Dower. How Dower of Tithes of Wool and Lambs is to 
be aſſigned, wide Brownl. 126. 2 Brownl, 143. 


Of Common of Paſture in Groſs, which is certain, a Woman ſhall be 
endowed, but not of Common without Number, becauſe it cannot be di- Perk. 341, 
vided without ſurcharging the Common by two, which before was only in BN of - 
the Power of one by the Grant; and when one has Power by the Grant Co. Lit. 4 
to put in as many Cattle as he pleaſes, he alone is made Judge of the Rol. Abr. & 5. 


Number, which to divide, or delegate to another, would be unjuſt. * Fage 124 
Hh 11 Co. 45, 
Style's Practical Regiiicr 122. 


Dower of ſeveral Lands, Meadow and Paſture, and Common of Paſture Cro. Car. zoo. 
cum pertinentiis in D. and upon Ne unques ſeiſie que Dower pleaded, and Ver- _ * 
dict for the Demandant, it was moved in Arreſt, Sc. that of Common in fi. 316. 
Groſs without Number a Woman could not be endowed, which the Court 8. C. 
agreed; but here it being after Verdict ſhould be intended common ap- Rol. Abr.675. 
pendant, ſince otherwiſe the Judge could not have directed the Jury to find 8. C. 
for the Demandant, though it be not ſaid eiſdem ſpeFans, and tho? if ap- 
pendant it was included in cum pertinent', yet it is not bis petitum, but only 
an Enumeration of the ſeveral Things demanded. | 

In Dower the Demand was de tertia parte Libere falde, and held not Godb. 21. 
good for Want of ſetting out in certain, for what Cattle, as to their Num- 
ber and Kind, and ſo like Common without Number. 

A Woman intitled to Dower of a Manor, in which were Copyholders, Godb. 135. 
demanded her Dower by the Name of certain Meſſuages, certain Acres of - ogy * 
Land, and certain Rents, and not by the Name of the third Part of the r 1 a 
Manor, and recovered and kept Courts, and granted Copy holds, which the 343, Pa; - 
whole Court held to be void, becauſe ſhe had no Manor, having made her Cro. Jac. 62 f. 
Demand, as of a Thing in Groſs ; but if the Demand had been of the Palm. 264. 
third Part of the Manor, then ſhe had a Manor, and might have kept ink 108. 
Courts and granted Copies, | "5h _o 

Of an Advowſon, be it appendant or in Groſs, a Woman ſhall be en- Forwhich 
dowed, for this may be divided as to the Fruit and Profit of it, viz. to videPerk.s 44, 


have the third Preſentation. | * 
; F. N. B. 148, 
150. Co. Lit. 32. Cro. Jac. 621, Cro. Eliz. 360. Rol. Abr. 683. Co. Lit. 379. 3 Leon. 155. 
Cro, Jac. 691. Rol. Abr. 685. 


Vor. II. L1 a” 


— — 


Dower. 


Of a Villein in Groſs or Regardant a Woman ſhall be endowed ; as to 


x Is have the third Day, or Week, or Month's Work of ſuch Villein, and the 


148. a. Writ ſhall be de Libero Tenemento. 
Rol. Abr.675. 
Co. Lit. 32. a. 164. b. 307. a. Brook 91. 2 Brownl, 143- 


FS WY Of a Mill a Woman ſhall be endowed, tho* it cannot be divided, and 
Ca. 3“ therefore ſhe ſhall have the third Toll-Diſh, ot integrum Molendinum per 


11 Co. 25. 
Perk. 12 quemlibet tertium Menſem. 


415. | 
2 Brownl. 143. Bendl. 120. 4 Leon. 202. F. N. B. 149. Brook 39. 


Lev. 181, Dower was brought de tertia parte of a Mill, a Kiln- Houſe, Sc. and 
Cihan v. Judgment to recover the third Part in ſeparalitate per Metas et Bundas; and 
_ 8. 52 was reverſed upon Error brought, for it ought to have been 
of the third Part generally, and if per Metas & Bundas, none of them can 
make any Uſe of it. 
Perk. 342. Of a Bailiwick a Woman ſhall be endowed, as to have the third Part of 
Style's Practi- the Profits; ſo of a Fair or Market, the third Part of the Stallage; fo of 
cal Regiſter an Office, as of the Office of the Marſhalſea, to have the third Part of the 
ag 35. Profits, and in ſuch Caſes ſhe ſhall be contributory to the third Part of the 
Rol. Abr. 66. Charge; ſo ſhe may be endowed de tertia parte exituum provenient' de Cuſto- 
F. N. B. 149. dia Gaole Abbatie Weſtmon. or of the third Part of the Profits of Courts, 
Plow. 379. Fines, Heriots, e. | 
Co. Lit. 32. a. A Woman may be endowed of the third Part of the Profits of a Part- 
Plow. 379. b. keeper, or of the third Part of the Profits of a Dove- Houſe, or of the 
third Part of the Profits of a Piſcary, as the third Fiſh, or zertiam jaFum 


retis. 


Page 125 3. Of the Nature and Quality of ſuch Eſtate, whether ſole, joint, 
or in Common. | 


Rol.Abr.676. The Eſtate, of which the Huſband muſt be ſeiſed, muſt be an Eſtate in 
ani Fee - ſimple, Fee - tail General, or where the Huſband is ſeiſed as Heit of the 
SN 126, Special Tail, which neceſſarily excludes deſcendible Freeholds; therefore if 
this Caſe and a Man make a Leaſe for Life, rendring Rent to him and his Heirs, and 
its Reaſons after marry and die, his Wife ſhall not be endowed of this Rent, becauſe it 
more fully ex- is but a deſcendible Freehold; nor of the Land, becauſe not ſeiſed during 


lained, &c. 
IE. = the Coverture. | 


3 261. But if Tenant in Tail bargains and ſells his Land to the Huſband, and his 
Plow. 556: Heirs, the Wife of the Bargainee ſhall be endowed againſt his Heir, but 
_ 105. not againſt the Iſſue in Tail; ſo if Tenant in Tail grant all his Eſtate to 
5 * 98. One and his Heirs, tho' it be of Things which lie merely in Grant, as Rent, 
Common, Advowſons, Sc. yet the Wife of the Grantee ſhall be endowed 
till the Grant be avoided by the Iſſue in Tail; the Reaſon of which Differ- 
ence between theſe deſcendible Freeholds, and theſe Eftates made by Te- 
nant in Tail, ſeems to be, that, in the firſt Cafe, the Eftate in its Creation 
ſeems to be no greater than a Freehold ; but in the other nothing appears to 
the contrary, but that it may be an abſolute Fee, and till the Iſſue comes in 
to ſhew it otherwiſe, and claim his Right, it ſhall, ro all Intents, be re- 
garded as ſuch; and by conſequence the Wife of ſuch Grantee or Bargainee 

is well dowable thereof till the contrary appears. 
Plow. 557. If Tenant in Tail be attainted of Treaſon, and the King grant the Land 
to one and his Heirs, the Wite of the Grantee ſhall be endowed; for the 
King had a qualified Fee, fo long as the Tenant in Tail had Iſſue; and this 


qualified Fee paſſed to the Grantee, | 
I | But 


Dower. 


— 


it. 


But if Tenant in Tail covenant to fland ſeiſed to the Uſe of himſelf for Oro. Elia. 279 
Life, and after to the Uſe of his eldeſt Son in Tail, and after marries, and Bhrthman's 
dies; yet his Wife ſhall be endowed, becauſe when he limits an Eſtate for Caſe. 
his own Life, he hath executed all the Power he had over the Eſtate by — 25 
ſuch Manner of Conveyance, and the Remainder is merely void; and he 8. Hl 4 
continues Tenant in Tail, as he was before; ſo if he had covenanted that Yelv. 51. 
the Land ſhould deſcend, remain, or come to his Son after his Death; yet Freowater 
his Wife ſhould be endowed ; for this is only a Covenant to permit his Son _ __ 
to have what he ought not to hinder him of, and makes ho Alteration of en 


Af 44 
the Fathet's Eſtate. | dor if Leſſee 


for Life 
leaſes to the Leſſor and his Heirs, or the Heir of his Body, for the Life of the Leſfee, and after the Leſſor 


dies, living the Leſſee, the Wife of the Leſſor ſhall be endowed, becauſe this amounts to a Surrender. Rol. 
Abr. 677. 


If there be Tenant in Special Tail, Remainder to him in General Tail or Rol. Abr 677. 
Fee, and his Wife die without Iflue, and he marries again, and dies, his . * 
Wife ſhall be endowed z for by the Death of his firſt Wife without Iſſue, . 338. 
he was become Tenant in Tail after Poſſibility, c. which being but an 
Eſtate fot Life was merged by the Acceſſion of the Remainder in Tail or 
Fee; and ſo his ſecond Wife dowable. | 

If A. ſeiſed in Fee covenants to ſtand ſeiſed to the Uſe of himſelf and his Between Fla- 
Heirs, till C. his middle Son take Wife, and after to the Uſe of C. and his vi/ and Yer- 
Heirs; and after A. dies, and this deſcends to B. his Heir, who dies, and nd, but L. 
then C. rakes Wife; it ſeems the Wife of f. (hall loſe Dower, becauſe the -Ap 3-79 
Eſtate of the Huſband ended by expreſs Limitation made before her Title upon it. 
of Dower began; and therefore her Dower, which is derived out of it, Rol.Abr,676. 


6 h ri . ſt . | *Secinſrar2s, 
cannot continue longer than the original Eſtate the firſt Note. 


* Of an Eſtate to u Man and his Wife, and the Heirs of their two Bo- # Page 126 
dies; if ſuch Wife die, and he marry a ſecond Wife, and die, ſuch ſecond 


Wife ſhall not be endowed, becauſe the Iſſue by het cannot inherit per for- ing * 
mam doni. | 


Cro. Jac. 615. 

Lit. Sect. 53. 

8 Co, 36. Co. Lit. 19. 2, 2 Inf, 336. Co. Lit. 31. Leon. 66. 3 Leon. 0. Nvy 66. Brook 9 
Dyer 41. a. Perk. 302. 


The Huſband muſt have the Freehold and Inheritance in him mul & Rol. Abr. 
ſemel, otherwiſe ſhe ſhall not be endowed ; therefore if Lands are given to 677. 
the Huſband for Life, Remainder to B. in Tail, Remainder to the Huſ- DOS: 235+ 
band in Fee or in Tail, and he dies living B. ot any of his Iſſue, his Wife „ Cro. Eliz. 
ſhall not be endowed. a 564. 4. Te- 


| nant for Life, 
| Remainder to Truftees for nivety-nine Years, Remainder to A. in Tail; A. dies, his Wife ſhall be endowed, 


notwithſtanding the intermediate Bſtate for Years. Salk. 254. pl. 4. Bates Caſe, Ld. Raym. 326. 
* Sec the de tt Cale but one, | | 


If a Leaſe be made for Life, rendring Rent; the Leſſor marries and Perk. 348. 
dies, his Wife ſhall not be endowed eicher of the Rent or of the Land; __ 44» 60, 
not of the L.and, becauſe her Huſband was not ſeiſed of the Freehold 4 Lit. 32. 8. 
thereof during the Coverture, and the Rent was but a Freehold for Life; 
but it a Leaſe be made for Years, rendring Rent, and the Leſſor mar- 
ries, and dies, his Wife ſhall have Dower of the third Part of the Re- 
verſion, and of the third Part of the Rent, as incident to it; becauſe he 
had che Freehold and Inheritance in the Land m! & ſemel, bur ſhe 
ſhall not be endowed of the Rent per ſe, merely becauſe her Huſband 
was not ſeiſed of any Freehold or Inheritance in it; but if no Rent be perk. 335, 6. 
reſer ved on the Leaſe for Years, then Ceſſet executis during the Term; Rol. Abr. 678. 
and therefore, if a Leaſe be made for Years, Remainder to F. S. -_ his Brook 6. 

eirs, 


Dower, 


Dot if « Heirs, the Wife of J. S. ſhall be endowed ; but Ceſſet executio during the 
Leaſe for Time. 
Life or Years "4 


be made by the Huſband after the Marriage, then his Wife ſhall have her Dower diſcharged of them, as ſhe 
ſhall from other Charges of her Huſband, . Co. Lit. 32. a. 


Dancomb v. In Dower upon Ne unques ſeifie que Dower pleade, the Caſe was thus: A. 
Duncomb, Tenant for Life, Remainder to B. and his Heirs for the Life of A. Re- 
3 Lev. 437- mainder to the Heirs Male of the Body of A. Remainder over; A. mar- 
ries, and dies without Iſſue; and if the Remainder to B. and his Heirs, 
during the Life of A. was ſuch an interpoſing Eſtate between the Eſtate for 
Life to A. and the Remainder to him in Tail, that his Wife ſhould not be 
endowed, was the Queſtion. And for the Demandant it was ſaid, that all 
the Eſtate was really in 4. and the Remainder to B. for the Life of A. 
was but a Poſſibility, that if 4. ſhould commit a Forfeiture, then B. 
might take Advantage of it to preſerve the Remainder ; and tho', by Rea- 
lon of this Poſſibility, the Eſtate for Life of A. is not merged, yet the 
Tail is executed to ſuch Purpoſe that his Wife ſhall be endowed ; but the 
Court, on the firſt Argument, gave Judgment againſt the Demandant 
the (a) Reaſon ſeems to be, becauſe the Huſband was not ſeiſed of the 
(% The Freehold and Inheritance /mul & ſemel. | 


Books give no 


other Reaſon for this Diſtinction, but that it would be giving the Wife a larger Eſtate than the Husband had, 
whereas ſhe is in only in the Per, and Continuance of her Husband's Eſtate“. | 


The Remainder to B. was an interventog veſted Eſtate, and not a Poſſibility. Vide Fearne, 3d Edition, 


272 This Caſe allvwed to be good Law, by Lord Hardwicke, in the Caſe of Hooker and Hooker, Rep. 
Temp. Hard. 13. 


If the Huſband is ſeiſed of a joint Eſtate, and dies, his Wife ſhall not 

be endowed; as if Lands are given to two Men and their Heirs, or the 

Heirs of their two Bodies, and one of them dies, his Wife ſhall not be 

endowed, but it ſhall go to the Survivor, who is then in from the firſt 

Feoffor or Donor, and may plead it as an original Feoffment or Gift to 

Page 127 *himſclf; and ſo is paramount to her Title of Dower, which is not com- 


3 Co. 27. pleat till her Huſband's Death. 
Co. Lit. 30. 


a. 37. b. Brook 4, 84. Cro. Car. 191. which laſt Book ſays it was the antient Courſe in Mortgages, to make 
the Eſtate to Two, in order to prevent the Mortegee's Wife of Dower |. 


— 


tf the Principal and Intereſt are paid at any Time, Equity will relieve againſt the Claim of Dower, by 
the Widow of the Mortgagee, therefore it would be abſurd to ſet up ſuch Claim. 


Perk. 334. So if Lands are given to two Men, and the Heirs of the Body of one 
of them, and he who hath the Tail marries, and dies, leaving Iſſue; yet 
his Wife ſhall not be endowed, but the Survivor ſhall take Place; and 
tho* he die after, yet ſhall not the Wife be endowed, becauſe the Huſband, 


during the Coverture, was not ſeiſed of an Eſtate whereof ſhe was dowa- 
ble. 


Father and Son Jointenants, to them and the Heirs of the Son, were 


Cro.Eliz.z03. both hanged in one Cart; (for Felony, as it muſt be) the Wife of the 
Broughton v. 


w Son brought Dower, and upon Ne ungue ſeiſie que Dower pleaded, this Matter 
Ros "4 8. ©, was given in Evidence; and further, that the Son ſurvived, as appeared 
Do hs Caſe, by ſhaking his Leg; and adjudged ſhe would be dowable. 
as reported, : | 
is upon another Point. ; = | 

I thick there is a Caſe in the Civil Law, where Father and Son were loſt at Sea in the ſame Ship, and 
acjudged the Son ſurvived, as being according to the Courſe of Nature, and it was reaſonable to ſuppoſe (bein 
of full Age) he was able longer to reſiſt the Force of the Waters, than a Father, who, being much older, might 


be preſumed to be weaker. 


Dower, 


Of a Tenancy in Common a Woman ſhall be endowed, for there no Sur- Co. Lit. 34. b. 
vivorſhip takes Place, but each Moiety deſcends to the reſpective Heirs of 37 + 
the reſpective Tenant in Common; and in ſuch Caſe a Dower ſhall be Lit . 44» 45+ 


aſſigned in Common too, for ſhe cannot have it otherwiſe than her Huſband 
himſelf had. | | 


4. Of its Continuance ; wherein of Eftates conditional, ſuſpend- 
ed, determined, or extinguiſhed ; and therein of Remitters to 
the Heir, and Recoveries by Title Paramount, 


As to its Continuance; in ſome Caſes this is material, and in ſome not; * 2. 
and therefore if Donee in Tail of Rent or Land marries, and dies without Bald. 8 
Iſſue, and the Donor enters; yet the Wife of the Donee ſhall be endowed, Vaogh 40. 

tho? in this Caſe the Eſtate-tail has no Continuance; for to have Dower is F- N. B. 149. 
ſuch an Incident to an Eſtate tail, that if one make a Gift in Tail, upon 23 
Condition, that the Wife of the Donor ſhall not be endowed; this Condi- TO. 5 N 
tion is repugnant and void. Co. Lit. 22 4. a. 

But if a Rent be reſerved to the Donor and his Heirs, upon ſuch Gift in Dyer 343. 


Tail, the Wife of the Donor ſhall be endowed of ſuch Rent no longer than pl. * 3 
the Eſtate- tail continues. | rl, ; . 
r 4- | 
Co. Lit. 32. a, 


241. a, Plow, 155, F. N. B. 149. 


If one grant a Rent out of his Land to J. S. and his Heirs, upon Plow. 156. 
Condition, that if the Grantee die, his Heir within Age, that then, dur. Oo. 87. 
ing ſuch Nonage, the Rent ſhall ceaſe ; if the Grantee die, his Heir be- Brook 51. 
ing within Age, yet the Wife of the Grantee ſhall be endowed ; but Ceſa. 
bit exccutio during the Nonage of the Heir; for ſuch Condition is Part 
of the original Conſtitution and Nature of the Rent, and then the 
Wife can have it in no other Manner than her Huſband had it granted to 
him. | 
If the Huſband ſeiſed of a Rent in Fee, or Fee-tail, releaſe it to the 6 co. 79: 
Tertenant, the Rent is extinguiſhed by it; and yet, as to the Wife, has 7 Co. 65. 8. P. 
ſuch Continuance, that ſhe ſhall have Dower thereof ; which the Huſband, 
by his own Act, cannot debar her of. | 
If the Husband be ſeifed of a defeaſible Eſtate during the Coverture, 
yet his Wife ſhall be endowed thereof till it be actually defeated ; as if 
the Husband and Wife, Leſſees for Life, ſurrender to him in the Re- 
® verſion ; this is defeaſible by the Wife, after the Husband's Death; yet in“ Page 128 
the mean time, if the Reverſioner dies, his Wife ſhall be endowed. — — 8 
41. 
| ; x 3 1 8 So if a Diſ- 
ſeiſor die ſeiſed, and the Diſſeiſee abate, yet the Wife of the Diſſeiſor ſhall be endowed ; ſo if £4. 
Life ſurrenders, or grants his Eſtate to the Huſband in Reverſion, upon Condition, the Wife of the Reverfioner 
{hall be endowed till it be broken, Rol. Abr. 677. Brook 74- 


If a Feoffment be made to the Uſe of J. S. and his Heirs, till J. D. L an. 168 
hath done ſuch a Thing, and then to the Uſe of J. D. and his Heirs; if and Aud 
J. S. die, his Wife ſhall be endowed till the Thing performed. | halts ho 

$4 e en- 
dowed after, to which it ſeems not reaſonable, becauſe his Eſtate is then determined by expreſs Limitation, 
to which it was at firſt ſubject; but for this vide Perk. 317, Lit. ſ. 357. # Co. 59, 79. Rol. Abr. 
678. Brook 62. Þ See axte 125. the laſt Note. 


Vol. II. Mm If 


| 
| 
* 
i 
; 
\ 
0 
6 
ol 
' 
1 


F. N. B. 150 


Dower. 


— — — 


If Land be mortgaged to the Huſband in Fee, and the Condition is 
Rol. Abr. broken; and after, upon Agreement, the Mortgagor hath the Land by 
979: Payment of the Money; yet the Wife of the Mortgagee ſhall be endowed ; 
N for by Non- payment of the Money at the Day, the Eſtate of the Mortgagee 
Cro. Car. ig i. was become abſolute, and his Wife intitled to Dower thereof; ſo if the 
tho' this bs Money was paid at the Day, yet if paid by a Stranger, who was no ways 
the expreſs privy to the Condition, the Wife of the Mortgagee ſhall be endowed, for 
* nn Conditions being in Law taken ſtrictly, if they are not complied with, ac- 
Law Courts, cording to the Terms thereof, it is as if they were not performed at all; 
yet in Chan- and ſo the Wife, who is a Stranger, ſhall not be prejudiced thereby. 


cery, when 

the — 7 comes to redeem, even the Woman's Dower is avoided ; for the Huſband's Eſtate was ab ini- 
tio incumbred with Equity, and in that Court the Mortgagee is conſidered as a Truitee for the Mortgagor. 
Hard. 465. Abr. in Equity. 311. | 


F. N. B. 149. If Tenant in Tail diſcontinve in Fee, and after take a Wife, and diſſeiſe 
Co. Lit. 331. the Diſcontinuee, and die ſeiſed, his Wife ſhall not have Dower, becauſe 
a. 332. b. the Iſſue is remitted to the ancient Intail, which being a Reſtitution to an 
ancient Right, muſt take Place of the Dower of the Wife of a ſubſequent 
wrongful Eſtate, in as much as the Eſtate of which ſhe is dowable is de- 
teated. | 
F. N. B. 149. So if a Man hath Title of Action to recover any Land, and he enters, and 
In Dower the diſſeiſes the Tenant of the Land, and dies ſeiſed; upon which his Heir 
Tenant enters, now he is remitted to the ancient Right which his Anceſtor had; 
ſhews that and by Conſequence the Wife of the Anceſtor ſhall loſe her Dower of the 


eee, K wrongful Eſtate her Huſband had, which is determined and gone by Act 


to his Faq- of Law. 

ther, Huſ- | 

band of the Demandant, and his Wife, Mother of the Tenant in Special Tail, and that after his Father diſ- 
continued the Tail by Fine to a Stranger, and took back an Eſtate by Grant and Render in General Tail, 
and had Ifſue the Tenant ; and the firlt Wife died, and his Father warried the Demandant, and died, and 
ſo he is remitted to the firſt Intail, to which the Court clearly agreed, and gave Judgment that the Demandant 
ſhould be barred. 44 E. 3. 26. Brook 14. S. C. but 2. at this Day, ſince the Statutes of 4 H. 7. c. 24. 
and 32 H.8. c. 28, if the Iſſue ſhall be remitted upon ſuch Fine, for theſe Statutes ſeem againſt it, and then 


the Wife ſhall be endowed. —Sce arte 91, &c. 


Perk, 309. If there are Father and Son, and the Father exchange Lands with a 
Stranger, and dies, and the Son marries, and enters into the Land taken 
in Exchange ; and the Stranger, being impleaded for his Lands, vouches the 
Son as Heir, who enters into the Warranty, and loſeth, and thereupon 
Execution is had accordingly, and then the Son dies, his Wife ſhall not be 

endowed of the Lands taken in Exchange; becauſe the Recovery thereof 
againſt her Huſband hath Relation to the Time of the Exchange made, 
which was before her Title of Dower began. 

Page 129 If a Diſſeiſor makes a Feoffment in Fee with Warranty, and the 

Perk. 322. Feoffee marries, and the Diſſeiſee brings a Writ of Entry in the Per 

If two Co. aàgainſt the Feoffee, who vouches the Feoffor, Sc. and each recovers in 

parceners in * Value againſt the other, and have Execution accordingly, and the Feoffee 

Gavelkind dies, his Wife ſhall have Dower of the Land recovered in Value, but not 

make Parti- of the Land loſt, becauſe by Title paramount; but if one recovers in Value 

8 againſt the Huſband by Warranty of his Anceſtor, and the Huſband dies, 

* his Wife ſhall be endowed of the Land recovered from him, becauſe this 


the other is l 
impleaded for was by Force of the Warranty, and not by elder Title. 


his Part, and | 

prays in Aid of the other Coparcener, who joins in Aid with him, and the Demandant recovers, and the Te- 
nant hath pro rata of that which remains in the Poſſeſſion of the other Coparcener, who after dies, his Wife 
ſhall not have Dower of that which was recovered pro rata, becauſe the Recovery hath Relation to the Death 
of the Anceſtor, which was paramount to ker Title of Dower, 


5: Of 


* 


\ 


* —— — 


tt „ — 


Dower. 


5. Of the Value and Improvement of the Huſband's Eſtate, 
either in his Life-time, or after his Death, 


If the Huſband makes a Feoffment in Fee of Lands, and the Feoffee Co. Lit. * 
builds thereon, and improves the ſame greatly in Value; yet the Wife of Perk. 328. 
the Feoffor ſhall have Dower only according to the Value it was of in the Ifa Diſſeifar 
Huſband's Time; for if ſuch Feoffment were with Warranty, the Heir r CR 
would be bound to render only the Value as it was at the Time of the ry — 
Feoffment. | | | the Lands of 


SY 7 the Huſband . 
by building, c. and the Huſband enter on the Diſſeiſor, or for the Condition broken, he ſhall have all 


the Improvements, becauſe the Eſtate of the one was tortious, and the other uncertain ; and it was their 
Folly to make ſuch Improvements ; but if the Huſband had died before ſuch Entry, and his Wife had re- 
eovered Dower ; Q. if ſhe ſhould bave the third Part of ſuch Improvements, for her Huſband was never 
ſeiſed. 


If the Heir improve the Land by building or ſowing it, the Wife ſhall Co. Lit 32. a; 
recover her Dower with the Improvement upon it, becauſe by her Huſband's * Inſt. 81. 
Death her Title to Dower was conſummate, and the Improvements as to 
her Part were gug/i upon her Land; for which Reaſon likewiſe, if the Land 
be impaired in Value in the Time of the Heir, ſhe ſhall ſhare in the Loſs, 
unleſs it were voluntary by the Heir himſelf, and then ſhe ſhall recompence 
herſelf in Damages againſt him. 

If the Huſband himſelf, or his Feoffee, pull down Houſes, Sc. and 
then the Huſband die, it ſeems the Wife hath no Remedy for thoſe Perk 
Houſes, becauſe, before her Title was conſummate, the Thing itſelf was If the Pi. 
deſtroyed. band ſows 

Part of the 


Land, and dies, and this Part is aſſigned to the Wife for Dower, whether the Wife or the Executor of the 
Huſband ſhall have the Crop, Q. & wide Dyer 316, pl. 2. 2 loft 81.9 


! 


* —— 


(C) Of the Things requiſite to the Conſumma⸗ 
tion of Dower, viz. Marriage, Setſin, and 
the Death of the husband. 


82 W- — 


1. Of the Marriage, how long it muſt continue; and therein 
of the ſeveral Sorts of Divorces. 


F a Man make a Contract of Matrimony with a Woman, and die before 9 A 
1 the Marriage be ſolemnized between them, ſhe ſhall have no Dower, s £20. 
becauſe ſhe never was his Wife. | ly beld, that 


| | | 2 Woman 
married in a Chamber ſhould not have Dower, 16 H. 3. and that the Marriage ſheuld be celebrated in facie 
Ecchfiz; but the Law is now altered, and Marriages in private Houſes, if all Circumſtances are complied - 
bow ys _ ut and that God is not leſs preſent in ſach Houſes than in the moſt ſanRified Places. Ferk. 
3 | Inna . N . 1 50. 5 * % 


If a Woman makes 1 Contract of Matrimony with J. S. and then mar- Pa ge 130 


rieth with F. D. who is ſciſed of Lands, and dieth, ſhe ſhall have Dower of Bie Man 
the Lands of J. D. 


marry a ſe- 
2 | cond Wife, 
living the firſt, and die, ſuch ſecond Wife ſhall have no Dower ; ſo if a Woman marry a ſecond Huſband, 
living the firſt, and die, ſhe ſhall have no Dower. Perk. 304-5. Moor 226. 


4 


- 


Upon 


— 
— — ——— —ä— — ——— — —— 


— 
————— — — — — 


Co. Lit. 33. Upon Iſſue of Ne ungues accouple en loyal Matrimony, the Biſhop ought 
Dyer 395, to certify, that they were accoupled in lawful Marriage, though the Man 
313, 369. de under fourteen, or the Wife above Nine, and under twelve Years of 
Age art his Death, becauſe it was a good Marriage till avoided, which now 
cannot be after his Death ; but if either diſagree to the Marriage at their 
Age of Conſent; then it is avoided ab initio, and the Wife ſhall hive 
no Dower. FD 
Cro.Car 351. In Dower, upon Ne unques accouple en loyal Matrimony, and Iſſue thereup- 
Wickhamv. on; a Writ was awarded to the Biſhop, who certified that fhe was accoupled 
4 \; in vero Matrimonio cum prædicto B. ſed Clandeſtino, & quod B. & E. (be- 
ary | wr $4. mandant) Sori & menſæ participatione mutuo cobabitaverunt uſq,; ad mortem 
Dyer 313. Ppredif.” B. and Judgment thereon given for the Demandant, and Error 
pl. 92. brought and aſſigned (inter alia) that there was neither — or Place of the 
368. -1 2 Marriage mentioned in the Biſhop's Certificate; but the Court held it not 
Sin 3 b. Material nor iſſuable, becauſe the Certificate from the Biſhop is „ 
9 Co. 19. 2. That the Certificate is not good, becauſe it did not anſwer to the Words 
of the Iſſue, Ne ungues accouple en loyal Matrimony ; for that it was a true 
Matrimony, and that they lived together at Bed and Board, is but argumen- 
tative, that they were Legitimo Matrimonio Copulatiz but the Court diſal- 
lowed this Exception; for vero Matrimonio, tho Clandeſtino, Copulati fuerunt, 
is as good as Legitimo Matrimonio, and have all one Intendment; and tho? 
it be Clandeſtino, yet it doth not vitiate the Marriage; and when it is added, 
that thori & menſæ participatione cobabitaverunt, fc. this proves they con- 
tinued as Huſband and Wife during his Life, and therefore it is not to be 
queſtioned now; and the Judgment affirmed. | 
Stewell v. If there be a Divorce cauſ4. Adulterii ; yet the Wife ſhall be endowed, 


Weeks, 0 for this does not diſſolve the Marriage, but only ſeparates the Parties & 
— menſa & thoro, and the Marriage ſtill ſo continues, in Force, that if either 


Godb. 145, them marry any other, ſuch Marriage is void. 
Co. Lit. 32, a. 


33. b. 2 Leon. 171. Cro. Car. 463. 7 Co. 70. Rol. Abr. 680. cont. 


* So a Divorce propter ſervitiam or metum, is of the ſame Nature, and does 
2 r not diſſolve the Bond of Matrimony, but is only a Proviſion for the Wo- 
. man's Safety, that ſhe may avoid her Huſband's Cruelty and ill Uſage, 


A Wife ſhall and therefore the Wife in ſuch Caſe ſhall be endowed the rather, 

be endowed, | 

notwithſtanding a Divorce Cau/a Proſeſſionis, for which vide Rol. Abr. 681. 2 Leon. 169. Moor 226. 
Cro, Car. 462. 2 Inſt. 687. Co. Lit. 3 2. but wide 32 H. 8. cap. 38. by which it ſeems that this and other 


| ſcrupulous Divorces are taken away. 


Rol. Abr.681. But if there be a Divorce cauſd precontratus cauſa conſanguinitatis, cauſa 
*2. offinitatis, or cauſa frigiditatis, the Wife ſhall not be endowed, for theſe diſ- 
7 Co. 50, ſolve the Vinculum Matrimonii, and leave the Parties at Liberty to marry 
5 Co. 98. again; but if either of the Parties die before ſuch Sentence of Divorce be 
2 Leon. 169. actually pronounced, it cannot be pronounced after; and therefore if the 
Huſband die before ſuch Divorce, his Wife de fatto ſhall have Dower, for 
it was legitimum matrimonium quoad Dotem, and the Biſhop ought to certify 
that they were legitime Matrimonio Copulati | | 
| In Dower,. the Writ was Precipe A. quod reddat B. rationabilem Dotem 
. ſuam of the Lands, c. dudum C. quondam viri ſui; and fot not ſaying, 
Hari. Praæcipe quod reddat B. que fuit Uxor C. &c. that ſo ſhe might appear to 
Page 131 „have Title of Dower as his Wife, it was held ill; and that Quendan viri 
> "ſai would not ſufficiently help it. | 


* 


2. Of 


2. bf 15 4 either i in Fact or in Law; = 8 bt 


n wa 5 
ſtantanedus. ur deer, | 


The Huſband . ſriſes * in F VY or in Lay, to intitle his "Wit Perk. 
to Dower but a Seiſin in Law is ſufficient for that Pf 7 ; becauſe other- Co. _ 
iſt it would be in the Fluſband's Power to defeat his Wife. of a Subliſtence 35% _ 
after his Death, By his own — or Malice, and ſhe MM enter to g 8 U 681, 


Seifin in his as he may do into e b FN. 1“ = 
1.5 Wag 4 bf a Seilin in Lay Man ſhal wet = "the , I Fr 
hd bt that the £6 885 $675. 


'Eurtefy ; and therofore if the Anceſtor dis ſeiſed, 
band * enter into the Land, he dies; yet his Wife ſhall be qo tho* .: 1.91 
he had but a Poſſeſſion or Seiſin in Law. 3 . 
So if a Leaſe be mad ft Life, Remainder to J. S. in Fee, who marries, 
and the Leſſee dies, and then a Stranger enters and intrudes upon the Poſſeſ- Perk. 372+ 
1 $98 J. d. dies before any Entry. made by n 7 hid Wife mall. Li 
obs on 
| 15 Huſband. purchaſe Rear, and die before t Day of Payment, yet Brock 35, 
his ik. thail be erglowed, nay, though the Day of Payment be come, and 66, 71. 
Rent is tengred to · the Huſband, who will not — it, bur utterly, re- 
g and dis befaro- any Receipt thereof by him, or any other 10 hirn, Perk. 373. 
4 Tibing paid in the Name of Sciſih thereof. 
ut if chere be naher Seifin in Fact not Seifid in Lan in the EHuſband Perk. 366. 
Gant the Coverture, but only a Right of Entry or Action, then his Wife $0 if the Fa- 
ſhall not have Dover; and therefore if à Mas be diſſeiſed, and then mar- ud ig feiſed, 
ries, and dies Laas * made by _ his an er not * us n 


doued. of 50 Land. . * then thor they 
a6 digs befote Eotry, wwe 55 becaaſ this e 3 
57 — before before bis M de Levi 87 85 ee wt nor in Law d the on 


8 Peri. 367 71 — 


Ss if Exchange be of Lands e A. ind 5 ind A. enters 15100 1 ren. 65. 
Lands of B. and then B. marries, and dies befor ay Entry | into the Lands | 
of A. his Wife-(hlt not Have Dower of 'rhofe Latids; 

If one enfeoff a Stranger, upon Condition to . on the Part of Perk, 368. 
the Feoffee, and after marries, * the 2 u broken, and the ” 
Feoffor dies before any Entry made, his Wife ſhall not have Dower ; be- EET 
on. here was no Sell 125 all in the Huſband, during the Coverture. . 

| « Man toghes # Bargain and Sale to one and his Heirs by Indenture , "POLO 
U with roviſo, that if ſuch A& be done, that the Bargain and 6C0.34 4 ** 
Sale ſhall be void; and after the Bargainor takes a Wife, and then the Con- Caſe; but if 
dition is broken; and before Entry the Bargainor dies, his Wife ſhall not the Words 
have-Dowery for though the Eſtate of the Bargainee veſted by 2) H. 8. bad been that, 
c. 10. of Uſes; yet becauſe the Huſband did not re-enter, the Eſtate of In- after the Con- 


heritance in the Bargainee was not r nor bed tie Huſband any Seiſin 4 


during the Coverturg) gin and Sale 
ould be to 


the ou of the Bargainor in Fee, 2 becauſe then the * reveſts d Se Poſſeſſion in him again according to 
the Uſe. 


* ſn ſome Caſes, though the Huſband be ſeiſed in Fact, yet his Wife ſball ® Page 132 
not have Dower; as of an intkantane bie Seilin ; and therefore if two Jointe- Co. Lit. 31. 
nants-ate;- and one of them makes à Feoffment of his Part, and dies, his 4 * 676. | 
Wite (hall not be endowed, becauſe he was ſole ſeiſed but for an Inſtant my 36. 7 
when he made the Livery ; ſo if Ceftui que Uſe after the Statute 1 R. 3. 

Vor. II. N n & 8: 


— — — — — ſo 


— — [— — —ꝗ—wä Er —— — — — CG. — 


. R I. Ab o 224 
676. 8. ©, ſtant. ; | | 
Co. Lit, 31, ©, So if Conuzee of a Fine grant and render the Land by the ſame Fine to 


: Vaigh. 41. the Conuzor, and die, his Wife ſhall not be endowed, becauſe he had Seiſin 


"E006 10h. of 


four Wit. cluded that in their Conſciences they rather think him dead, and the Te- 


c. 5. and before 27 H. 8. c. 10. had made 2 Feoffment in Fee, and died, 
e ſhould not be endowed, becauſe her Huſband was ſeiſed but for an 

Ianſtant. A | | wy = | 
Rol.Abr.676. If Leſſee for Life makes a Feoffment in Fee, or a Leaſe pur auter 
_—_ 30. vie, and die, his Wife ſhall not have Dower, becauſe he gained 
fo Jac. 615. the. Fee but for an Inſtant, and parted with it again, and this was no Diſ- 

ſeiſin, , 1 IVF | 

Crp. Jac. 615, If Tenant in ſpecial Tail marries. a ſecond Wife, who is not dow- 
AHmcottsv. able of the Tail, and after makes a Feoffment in Fee, and dies, his 
Carherict. Wife ſhall not have "Dower, becauſe he gained the Fee but for an In- 


Cro Car. 19i- but for an Inſtant, 


3. Of the Death of the Huſb ane. 


F. N. B. 150. As to the Death of the Huſband, this is either a natural. or a civil 
Rol Abr. 678. Death; but upon a civil Death the Wife ſhall not be endowed ; as if the 
_—_ 307. Huſband enter into Religion, and be profeſſed, his Wife ſhall not have Dower 
it 33. b. till he be naturally dead for though upon ſuch Profeſſion his Heir may en- 
ter, and a Writi of Mortdanceſtor lies; yet becauſe he could not enter into 
Religion without the Aſſent of his Wife, and if ſhe had diſſented, his Pro- 
feſſion would be void; therefore if ſhe does aſſent, ſhe in a Manner vows 
Chaſtity as.well as her Huſband, and ſhall have no Dower during his na- 

— tural Life; ! " | 
Bendl. pl. 31. In Dower of the Lands of A. her late Huſband, the Tenant pleads in 
Thorne. Rolf. Bar that A. the Huſband was in full Life at ſuch a Place, et hoc paratus eft 
2 of * verificare qualitercung; Curia, &c. the Demandant replies that her Huſ- 
S. C. band obiit at ſuch a Place, Sc. et eft in Eccleſia ibidem ſepultus, et boc 
And in Dyer parata eſt verificare qualitercunq; Curia, &c. , Ideo confideral” eſt quod præ- 
a Caſe is cited, gi M. (Demandant) doceat de morte, and dictus R. (Tenant) de vita 
_— 3 . viri, et ſuper hoc Dies datus eft, Cc. at which Day the Demandant exa- 
Demandant's mined two Witneſſes who did not ſpeak directly to his Death, but only of 
Huſband was their great Intimacy with him, and his being gone beyond Sea for his 
proved by Religion, and that they had not heard of him in ſeven Years, and con- 


neſſes, who 
agreed in all | 
Points, and Judgment. 
at the Day of 

the Efſoign of the Tenant he produced twelve Witneſſes de vita wiri, who alſo agreed in all Points; and this 
was held the ſtronger Proof, and the Demandant was barred ; for in theſe Caſes the Rule is gui melius probet 


melius habit. 1 


nant examining no Witneſſes to prove him living, the Demandant had 


— K * 1 


. Page 133 * (D) Of the Allignment of Dower: 
1. By what Perſons. | 


Perk. 304, J F a Diſſeiſor, Abator or Intruder aſſign Dower, this is good, and ſhall 
395, 398. not be avoided, unleſs they be in of ſuch Eſtates by Fraud and Covin of 
Co. 1 . the Woman, to the Intent ſhe may be indowed by them, or recover Dower 
"= 78. againſt them, and then this ſhall be avoided by the Entry of him who hath 

| | | Right, 


A 


ao „ D-- — = 4 & SS 4 hs - - * aAM l m—_—— ; 


— — 


lt. FEST" HP © OY 
nd 


Right, though the Aſſignment be indifferently made by the Sheriff after f Go. 46. 
Judgment of an equal third Part. | > Ace 5, 
Brook 15, 59. The Reaſon why ſach Aſſignment ſhall bind ie, becauſe ſhe had a'Right to be K owed 
thereof, and might have com them as Tertenants to aſſigu her Dower thereof, and ought not to expect. 
till the Heir will re-enter or ſue for Recovery of his Right; but if there were Covin in ber, and yet notwith- 
ſtanding this ſhould bind the Heir, it would encourage ſuch Violence and Wrong to the Heir as would put 
him to great Trouble and Expence to recover his Right, without any Default in him; tut av Afignment 
of a Rent out of ſuch Lands by them ſhall dot bind, becauſe de Jure not dowable of ſuch Rent, vide poſtea. 


If there be two or more Jointenants of Land, 'whereof a Woman is Perk. 397. 
dowable, and one of them aſſign her Dower thereout, this is good, and ce 5 35. 
ſhall bind the others, becauſe they were compellable to aſſign it in ſuch adn ty 
Manner; but if one of them had aſſigned her a Rent theregut in Lieu of 
Dower, this ſhall not bind the Reſt, becauſe they could not be compelled to 
it by Suit. wo Har mge K 2] 

if the Huſband makes ſeveral Feoffments of his Land to ſeveral Perſons, Co. Lit. 36. 
and one of them endows the Wife of the Feoffor of his Part in Satisfaction 9 Co 18. 
of all that ſhe ought to have of the other Feoffees, and ſhe accepts it, this Perk. 400, 
is good; but yet they cannot take Benefit of it, becauſe Strangers thereto, 43. 
and cannot plead it, nor have any Means to bring the other into Court t 
plead it; but if the Heir aſſigns her Dower in Satisfaction of Dower out o 


is own Lands, and the Lands of the Feoffees, then if a Writ of Dower. 1 
brought againſt the Feoffees, they may vouch the Heir, who may (a) plead (4) p,, Moor 
this for his own Safety, leſt they recover in Value agaioſt him. 26. the Alie- 


nce himſelf 


- may plead this Alignment by the Heir, Var Co: Ent. 172. and Cro. Eli. 842. 


If the Huſband ſeiſed of Lands in Right of his Wife, or jointly with his Perk-399- 

Wife, of Lands whereof a Woman is dowable, aſſigns the third Part of the — —. 
ſame Lands to the Woman for her Dower ; this is good, and ſhall bing 

the Wife, although ſhe ſurvives him, becauſe they might be compelled to 
it by Suit. | | | 0 d. 

- can aſſign Dower but thoſe who have a Freehold, or againſt whom Perk. 403, 
a Writ of Dower lies; therefore a (5) Guardian in Socage, Tenant by 4% 
Statute Merchant, Statute Staple or Elegit, or Leſſee for Years, cannot Co. Lit. 35. 


aſſign Dower, for none of theſe have an Eſtate large enough to anſwer the Prop 67, 94. 


Rol. Abr. 
Plaintiff's Demand. 681. 


| Yo | i B 
Co. Lit. 38. b. 39. a. 9 Co. 16. 17. F. N. B. 148. But (5) a Guardian in Chivalry, though he have 
but a Chattel, may after bis Entry into the Land aſſign Dower; for which vide Plow. 141. Rol. Abr. 
682, Co. Lit. 35, 38. Brook 20. 9 Co. 17. 2 Inſt, 262. 3 | 22009 FER 


* 2. Of the Manner; and herein of afligning of it by Metes and Pager 34. 


If a Woman be dowable of Land, Meadow, Paſture, Wood, &c. and Rol Abr. 
any one of theſe be aſſigned in Lieu of Dower of all the Reſt, it is good, 683. 
though it be againſt common Right, which gives her but the third Part of Moor, pl. 47, 


each ; for the Heir's Enjoyment of the Reſidue ſufficiently accounts for her = * = | 
Title to what ſhe has. 8 | that Aſſign- 


a fis If | ment by the 
Sheriff in ſuch Manner is good, ſo it be equal in Quantity, 


If a Woman be dowable in three Manors, and accepts of the Heir one Rol. Abr. 
of thoſe Manors in Lieu of Dower in all the Reſt, this is good, though 683. : 
againſt common Right, which gives her but the third Part of each 1 Fu ho tag 
Manor, c dia, ſeifinam 
: | the Sheriff 
cannot return that he delivered the Demandant one of the Manors in Recompence of her Dower. 


2 | 
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Dower. 


: * 


Perk, 407. (If Lands whereof a Woman has no Right to be endowed,.or a Rent out 
Co. Lit. 33. of ſuch Lands, be aſſigned in Lieu of her Dower, yet this is no Bat to her 
de to demand her Dower, for ſhe having no Manner of Title to thoſe Lands, 
0. Lit. 169. Cannot wichodt Livery and Seiſin be any more than Tenamt at Will, which 
Bea - is no ſufficient Recompence for an Eftate for Life, which ber Dowr was 
Rent be to be. r : 65:49 M0 | 
rranted by ; 1 8 HA % | 1 1 1 5 BE 
ndenture, then it works by way of e ; fo if by Deed Poll,. or by Parol, and the agrees de it, and 
accepts the Rent, ſhe is concluded ; wi 7 Perk, 410. Dyer 91. pl. 12. In Dower the Tenant pleads in 
Bar Aſſignment to her of a Rent out of the ſame Land for her Life, Virtute cujus ſhe was in Dominico ſuo ut de 
Libero T enewints, Fc, But for not alledging that he was ſeiſed of the Land at the Time of the Aſhgiyhent, 
ſo that he might grant ſuch Rent, it was ruled againſt him. | Dyer 361. pl. 11. Beamand v. Dean. | 2 Leon, 
10. 8. C ASS 5 7 | | cn A. 3. 4” 


Moor, pl.167. In Dbwer the Tenzbt pleads that he hath aſſigned to ker, In Recompence 


by ) 


Dyer 91. in of her Dower, 26 Buſhets of Wheat yearly out of the fame Land' r her 
Margine. Life, and held a good Bar, and in the Nature of a Rent; but Sheep, 
1 Horſes, c. aſſigned, in Recompente of Dower are no Bar, becauſe they 
neither iſſue out of Land, nor are of the Nature of Lance. 
Movr, pl. g28. ' A Woman recovers Dower, and hath a Writ to the Sheriff, who returns 
that he hath(delivettd 84 Abtes to the Demandant of the Land men- 
tioned in the Writ, and after a Scire facias is brought, ſuggeſting that 60 

Acres of the 34 aſſigrittt to her by the Sheriff are a Strangers, not men- 

tioned in the Record, therefore ſhe ought to have a new Diviſion; the 

| Tenant ſays that the other 24 Acres were Parcel of the Land recovered, 

and that ſhe had entted and accepted the 24 Acres; and upon Demurrer it 

was. adjudged, that ſhe; was barred by her Acceptance and Entry into the 


24 Acres. 
Rol, Abr. A Woman intitled to Dower cannat enter till it be aſſigned to her, and 
681. (et out eicher by the Heir Tertenant or Sheriff, in Certainty. | 


Dyer 343. | 121 | | 

3 Brock 16. Co. Lit. 34. b. 37; a. b. And the Reaſon ſeems to be from the Partiality every 
one is preſumed to have fot themſelves and their own Tntereft ; and therefore the Law will not allow her 
ſuch Caſe to be her own Carver; another Reaſon may be for the better Direction of Strangers, that they 
might more certainly know, againit wham to bring their Pr&cipe, which they cannot: be ſo well appriſed 
of, if ſhe might enter privately, and take what Part ſhe pleaſed; but ſhe need, not ſtay for the Return of the 
Writ of Habere fatias ſeifinam, nor for the ſecond Judgment. Palm, 265, 266, Howard v. Cavendiib. 


And though. ſhe one refuſes to accept the Part aſſigned to her by the Sheriff, yet may ſhe afterwards enter 
into it. Ber 278. . | | 


Page 135 The Aſſignment of Dawer muſt be abſolute, and not ſubject to be de- 
Rol.Abr.632. feated by any Condition, nor leſſened by any Exception or Reſervation; for 
7 Co. 37. {ſhe comes to her Dower in the per by her Huſband, and is in, in Continu- 
Plow. 25. b. ance of his Eſtate, which the Heir or Tertenant are but Miniſters or Officers 


2 Inſt. 153. ** 
Hob. 55 of the Law to carve out to her; and therefore ſuch Conditions or Reſerva- 


Co. Lat. 34. b. tions are either totally void, and her Eſtate abſolutely diſcharged from them, 
241. 4. or elſe the Eſtate aſſigned with ſuch Condition or Reſervation is no Bar to 

her Recovery of Dower, in an Action brought for that Purpoſe; as if the 

Trees are excepted in an Aſſignment of Lands whereof ſhe is dowable, the 

Exception is void. 1 | | | 

Cro. K kz. 451. In Dower the Tenant pleads that he by Indenture. gained a Rent out of 

WV eeiwort9's the faid Land to the Demandant in Recompence of her Dower, which ſhe 

BF 68,, accepted; the Demandant confeſſes the Grant of the Rent, and her Ac- 
OE OE but ſays that in the ſame Indenture was a Conditi hat if th 

Co. Lit. 34. b. ceptance, but ſays that in the | : ondition, that if the 

PRE Rent was not paid within ſuch a Time after it became due, that the Rent 

ſhould ceaſe, and the Indenture be void, and ſhews a Breach; and upon 

Demurrer it was adjudged for the Demandant, becauſe it was pleaded as a 

Grant; and alſo becauſe it was upon Condition; for Rent affigned in Re- 

compence of Nower, and which comes in Lieu of che Land; ought to be 

as abſolute as the Aſſigument of the Land itſelf; and therefore the Condi- 

I | tion 


Dower. 


— 


tion annexed is void; or if it ſhould be good, yet it is only annexed. 
to it as a Grant, and upon Breach thereof ſhe is reſtored. to her Writ of 
Dower. 1 | | | 
It is a Rule, that when the Wife brings a Writ of Dower, and re- Perk. 414. 
covers, the Sheriff ought to affign it by Meets and Bounds, if the Thing Rol. Abr. 

recovered may be ſevered; and if the Sheriff does not return Seiſin by 8 | 
Meors and Bounds, it is ill, (a) unleſs Cloſes certain are aſſigned by Name, * 


1 ar Bendl. 87. 

or ſuch a Manor which is known, and certain, in Lieu of Dower of other 338 AL. 
TY | | though in a 

different Manner, by the Conſent of the Demandant may be good. Id Rol. Abr. 683, Cro. Eliz. 310. 


(a] Far this wide Rol. Abr. 683. Perk. 332. Brook 72. Co. Ent. 171. 


m 


Upon Recovery of Dower, and Seiſin awarded, the Sheriff returns, that Palmer 265. 
he had aſſigned to the Demandant for her Dower of a Houſe the third Part %% Keb. 
of cach Chamber. and had chalked it out to her; and this was held an idle Re Sheriff 
and malicious Afpgament z and he was committed for it, for he ought to committed 


have aſligned her certain Chambers or Rooms thereout, Sc. for refuſing to 


| make an equal 
Allotment of Dqwer, and taking 60 J. to execute his Writ of Execution, and an Information ordered againſt 


him; and Vern. 218, 219, 2 Chan, Ca. 160, That Equity will relieve againſt a partial and fraudulent 
Aſſignment of Dower by the Sheriff, 


The Wife of a Tenant in Common ſhall not be endowed by Meets and bak. ans 


Bounds, for ſhe being in pro tanto of her Huſband's Eſtate, cannot ha 


ve it F. N. B. 149: 
in other Manner than he himſelf had. Co. Lit. —4 


— 34» 37. and 
&ide Browal, 725 and 3 Lev. 84. Sutton v. Ralf, in which Caſe it was adjudged that a Writ of Dower will 


lie againſt the Heir of a Tenant in common, before Partition made; for otherwiſe they might pezhaps make 
no Partit;oa at all, and ſo defeat the Wife of Dower. q . 


% 


3. By what Court. 


An Aſſignment of Dower by Commiſſion de dote affignands out of the Oro. Elia. 364. 
Court of Wards was held no Bar of Dower at Common Law, but it ought Saif N 
to have been by Writ de dote a///gnanda ought of Chancery, the Juriſdiction of Uzor v. Viſc. 
which Court is not given to the Court of Wards in ſuch Caſe by 32 H. 8. Nies. 

g | x | - 
Sir Thomas Arundel] being attainted of Felony, and his Wife's Dower * Page 136 
ſaved by Act of Parliament, ſhe brought her Writ of Dower againft the Earl Dyer 363. 

ef Pembroke, and he making Default after Appearance, a Termor prays to 1 
be received, and ſhews his Leaſe after the Coverture, &c. and the Attain- 24, 1 
der, Sc. and that E. 6. granted a Commiſſion under the Seal of the Court 153. Le Re- 
of Augmentations, ta aſſign the third Part of the Land of the ſaid Sir Tho- cord de cet 
mas Arundell to his Wife in Dower; and ſhews further that, by Virtue of C. . 
the Commitſion, the third Part of the Rent reſerved on the ſaid Leaſe was 9 8 
aſſigned to her, and this Aſſignment confirmed by Letters Patent under the BIN. 
Great Seal, and thews her Agreement and Acceptance thereof, and ſaid that 

this Suit ws. by Collufion to defraud him of his Term; and in this Caſe it 

was hrld, 1, That the Court of Augmentations had no Power to aſſign 

Dower to the Demandant, or any other Woman, but it muſt be in Chan- 

cery., 2dly, That the Afignmeat of the Rent was not warranted by the 

_ Commillion, and then the fir mation could not make that good which 

was merejy void; and it was adjudged for the Demandant. 

As to Endowments'in Chancery, it appears by our Books, that in former SJ. Prer. 
Times the Widows of Tenants which held of the King in capite, whoſe 16. : 
Heir was in Ward to the King, were to ſue in Chancery by Petition for P. N. B 168 


their Dower; and after Office found that ſhe was the Tenant's Widow, then * 


Inſt. 18. 
et. Ii. O 0 ſhe Kew. 133. 


— ——— EU——Ü—U—ädͤ — 
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Dower. 


Brownl. 126. ſhe was to make Oath in Chancery that ſhe would not marry again without 
Co Lit. 38. b. the King's Licence; and upon that there went a Writ out of the Chancery 
7 op 7 de dote aſignanda to the Eſcheator, to aſſign her Dower of the third Part of 
7 e #3 all the Lands whereof her Huſband was ſeiſed, &c. bur if the Heir were 
of full Age at the Time of the Tenant's Death, and the King had the 
Lands only for his Primier Seiſin, then could ſhe not ſue in Chancery, be- 
cauſe the King was not then Guardian, but had the Lands only to ſuch 
ſpecial Purpoſe; and therefore to remedy this, was the Statute de. Prero- 
gativa Regis, cap. 4. made, which gives Power to the King to aſſign Dower 
co them, though the Heir were of full Age at the Time of the Tenant's 
Death; but this Power was not fo abſolutely lodged in the King as to ex- 
clude them from ſuing at Common Law for their Dower, by Reaſon of the 
Words / viduæ illæ voluerint, which left them at Liberty in ſuch Caſe, 
either to ſue to the King in Chancery, or if they thought fit to ſue the Heir 
in the Common Pleas; but if the King had committed the Wardſhip to 
another durante minore A tate of the Ward, then alſo at Common Law the 
Widow had Election to ſue either to the King in Chancery, becauſe not- 
withſtanding ſuch Commitment he ſtill continued Guardian; or ſhe might 
ſue the Committee at Common Law, and recover againſt him, without 
making the King a Party by Ayde Prier, or otherwiſe, which was ordained 
by the Statute of Bigamis, cap. 3. for avoiding of Delays in ſuch Caſes, and 
when ſhe recovered againſt the Committee, ſhe took no ſuch Oath as when 
ſhe ſued to the King in Chancery; but yet nevertheleſs ſhe could not marry 
without the King's Licence, it being againſt the Policy of thoſe Times to 
permit ſuch Widows to marry whom they pleaſed, ſince then they might 
have brought in Enemies or Foreigners into the King's Feud, and in che 
King's Cale the Fines for Alienation ſtill continued. 
Stauf. Prer. Another Prerogative the King had in thoſe Times, that if the Heir of 
41. his Tenant in capite entred before Livery ſued, this was looked upon as an 
8 , Intruſion, and his Wife loſt her Dower by it, by the expreſs Proviſion of 
F. N. = 49. Prereg. Regis, cap. 13. but this was meant only of Intruſion after Office 
found, which gave the King a Title; for if he entred before Office found 
and died, his Wife ſhould be cndowed. 


— 


*Page 137 (E) UUhere the Wife ſhall have her Election 
to be endowed of one Thing o2 another ; 


and where of both; and herein of Endow- 
ment de Novo, and the Dos de Dote. 


1 F the Husband ſeiſed of Lands in Fee exchange the ſame Lands with a 
n Stranger for other Lands, and die, the Wife hath Election to be en- 
F. N B. 149. dowed either of the Lands given or taken in Exchange, becauſe her Huſ- 
Co. Lit. 31-9- band was ſeiſed of both during the Coverture, but ſhe ſhall not have Dower 
of both; for that would be unreaſonable. | 
Husband ſeiſed of Lands in Right of his Wife, they both join in Ex- 
change of thoſe Lands with a Stranger for other Lands, which Exchange 
is executed; then the Husband and Wife alien the Lands taken in Ex- 
change by Fine; and two Judges held the Wife after the Husband's 
Death might well enter into her own Lands, notwithſtanding the Fine 
which was of the other Lands, and reſembled it to the Caſe in Dyer 385. 
where the Husband after Marriage made a Jointure to his Wife, and then 
they both levied a Fine come ceo, Te. thereof to a Stranger and his Heirs 
and 


Leon. 285. 


PX" 


Dower. 


and this was adjudged no Bar of her Dower, becauſe the Election to claim 

Jointure, or Dower, is not till after the Husband's Death; and in the prin- | 

cipal Caſe Judgment was given ſor the Wife. | 
If Lord and Tenant are by Fealty, and 12 d. Rent, and the Lord perk 20. 

takes a Wife, and after purchaſes the Tenancy in Fee, and dies, his Wife l 

hath Election to be endowed, either of the Seignory or the Tenancy, be- 

cauſe her Husband was ſeiſed of both during the Coverture; ſo for the 

ſame Reaſon if the Husband ſeiſed of a Rent-Charge in Fee purchaſe the 

Land whereout the Rent is iſſuing, and die, his Wife at her Election may 

be endowed either of the Land, or of the Rent, and the Husband being 

ſciſed of both, during the Coverture, cannot by his own (a) Act alter the (4) But if the 


Wife's Dower. | Tenancy 
eſcheat by 
the Act of God, as by the Death of a Tenant, ſhe ſhall have Dower of the Tenancy only. Perk. 3217. 


I 


K» 


t The Reaſon is, becauſe the Seignory is determined, during the Coverture by AR of Law, and it is 
not any Diſadvantage to the Wife to be endowed of the Tenancy, for if ſhe be put out of Poſſeſſion of Part or 
all, by more antient Title, the Seignory ſhall be revived in Part or in all, &c. Vid: Perkins. 


If the Husband ſeiſed of Lands in Fee makes a Feoffment thereof to a Perk. 324. 
Stranger in Fee, rendering to him and his Heirs 3s. Rent, with Clauſe 
of Diſtreſs, and dies, and the Feoffee endows the Wife of the Feoffor of 
the third Part of the Land for her Dower, ſhe ſhall hold it diſcharged of | 
any Rent, and the whole Rent ſhall iſſue out of the Reſidue of the Land, 
becauſe the Wife ſhall be endowed of the beſt Poſſeſſion of her Husband . 
during the Coverture; and the Husband had the Land diſcharged of the 
Rent after the Coverture; and yet becauſe he had alſo an Eſtate in the 
Rent during the Coverture, it ſeems ſhe may be endowed of that, if ſhe 
think fir, and waive her Dower of the Land; but the Rent reſerved on the 
Feoffment is no more a Bar to her to demind Dower of the Land, than if 
none at all had been reſerved, if ſhe chuſes the Land. 

In ſome Caſes a Woman ſhall be endowed a- new; as where the Lands, | 
Sc. aſſigned to her for Dower, are lawfully evicted by elder Title; and I- $5p- 
therefore if one be ſeiſed of two Acres by good Title, and another by Rol.Abr.684. 
Diſſciſin, and marries, and dies, and his Wife is endowed of the Acre had 4 Co. 122. 
by Diſſeiſin, and after the Diſſeiſee enters into the ſaid Acre, now ſhe ſhall 
be endowed of the third Part of the two remaining Acres; ſo if the Diſſeiſee 
in ſuch Caſe had recovered the Acre againſt the Wife, ſhe ſhould have 
been endowed of what remained, and the Entry or Recovery being by Title 
Paramount to her Title of Dower, it is as if her Husband had never been | 
* ſeiſed thereof; and therefore ſhe ſhall only recover the third Part of what * Page 1 38 
is left, and not a full Recompence for the Acre loſt. | 

If one ſeiſed of two Acres in one County marries, and enfeoffs a Stranger Perk. 321. 
of one Acre with Warranty, and hath Iflue, and dies, and the Iſſue enters Rol-Abr.684. 
into the other Acre, and the Wife brings Dower againſt the Feoffee, who Brook 65. 
vouches the Iſſue as Heir, and he loſes by Default; and thereupon the Wife ? . 
hach a conditional Judgment, viz. againſt the Vouchee; if, &c. and the 
Demandant ſues Execution againſt the Heir, and after is evicted by elder 
Title, ſhe ſhall have a Scire facias upon the firſt Recovery againſt the Te- 
nant, to be endowed of the two Parts left; alſo upon ſuch Eviction ſhe 
may be endowed de novo againſt the Heir; and the ſame Law, if the En- 
dowment was in Chancery. re If 5 8 

As to the Dos de Dote, if there be Grandfather, Father, and Son, and Perk. 315, 
the Father, or, after his Death, the Son endows the Grandmother, the Mo- 516. 
their ſhall not be endowed of the Grandmother's Thirds after her Deceaſe, . 
becauſe the Grandmother's Dower defeats the Deſcent to the Father, and F. N. B. 1 49. 


by Conſequence the Father was ſeiſed of no more than two Thirds of that Rol. Abr. 677. 
: < Land; 


Vs fps 4 — 


— . — 


- — — ñ¶ — — — 
* 


Dower. 


— 


| Co. Lit. 31, 
48, &. . 


Rol. Abr.677. 


* Page 139 


2 Init, 349. 
Perk. 376. 


Land; and therefore the Wife of the Father was intitled to a Third of 
theſe two Thirds only, and no more; but if the Grandfather had infcoffed 
the Father of the whole Land, and died, and the Grandmother had been 
endowed, either by Recovery or Aſſignment, there the Mother ſhould be 
endowed of the Grandmother's Third after her Deceaſe, becauſe by the 
Feoffment the Father was ſeiſed of the whole Eſtate, which gave a Title to 
his Wife to be endowed of that whole Eſtate z and though the Grandmo- 
ther recovered one Third out of that Eſt ate during her Life, yet ſuch Re- 
covery doth not defeat the Operation of the Livery, fince by that Convey- 
ance the Reverſion of that Third is claimed; and by Conſequence the Mo- 
ther ſhall be endowed of that Third when it falls in Poſſe ſſion, fince the 
Father was actually ſciſcd of it during the Coverture, by Virtue of ſuch 
Livery. If there be Grandfather, Father, and Son, and the two firſt die, 
and the Mother is endowed by the Son of a Third Part of the whole, either 
by Aſſignment en Pais, or upon a Recovery in a Writ of Dowcr, and the 
Grandmother brings a Writ of Dower againſt the Mother, and recovers, 
ſhe leaves the Reverſion in her; for the Dower was veſted in the Mother 
by the Aſſignment or Recovery, and 1s only defeated during the Life of 
the Grandmother, whoſe Eſtate as to the Mother is leſs than her own 
Eſtate; and therefore the Reverſion is in the Mother, and ſhe after the 
Grandmother's Death may enter into that Third recovered from her; and 
by Conſequence the Heir may re-enter into the ſecond Dower aſſigned to 
the Mother, upon ſuch Recovery againſt her by the Grandmother ; for 
ſhe cannot have both. | 

A. ſeiſed of Land marries B. and aliens to C. who marries D. and then 
aliens to E. and dies, and after D. is endowed, and then B. hath Dower 
aligned to her of the third Part of all the Lands, and brings a Precipe 
thereof againſt D. who vouches to warranty E. who counterpleads upon 
the Matter, and ſays that D. ought not to be endowed, quia non poteſt ba- 
gere Dotem de Dote; and adjudged accordingly. 


— * 
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*(F) What ſhall be a Bar of Dower, and what 
not; and herein of Acts done oz ſuffered 
by the Husband ſolely, oz by the Husbang 
and WMife jorntly, oz by the Wife ſolely, 
either during the Coverture, oz after; and 
herein of Elopement and Detinue of Char- 

ters, 02 Heir. „ 


Fa Recovery be had againſt the Huſband by Colluſion, this ſhall not 
I bar the Wife of Dower; as if the Recovery be by Confeſſion or Red- 
dition, which are always underſtood to be by Colluſion, the Huſband al- 
ways acting and concurring in obtaining of them; but it ſeems to have 
been a very great Doubt whether a Recovery by Default ſhould not be a 
Bar; and the better Opinion being that ſuch Recovery was a Bar at Com- 
mon Law; therefore the Statute of V. 2. cap. 4. was made, which ordains 
that notwithſtanding ſuch Recovery by Default, Sc. pleaded, the Tenant 
ſhall moreover in Bar of the Dower ſhew his Right to the Tenements re- 
covered; and if it be found that he had no Right, then ſhall the Demand- 

I ant 


— 


Dower. 
ant recover her Dower, notwithſtanding ſuch Recovery by Default againſt 
her Huſband. 


By the Statute V. a. cap. 4. it appears, That if the Recoverer had Right, Perk. 379, 
then the Wife is barred; therefore if the Heir of the Diſſeiſor be in by De- 380. 
ſcent, and the Diſſeiſee enters upon him, and marries, and the Heir of the Rol. Abr. 681, 
Diſſeiſor recovers by Default or Reddition in a Writ of Entry, in Nature — 3 
of an Aſſiſe, and the Huſband dies, his Wife ſhall not have Dower, be- 


Feoffment in 
cauſe he, who recovered, had Right to the Poſſeſſion by the Deſcent ; Fee, and diſ- 


aliter if this Diſſeiſin, Deſcent, Sc. were after Marriage, becauſe the Huſ. ſeiſe the 
band was ſeiſed before of a Rightful Eſtate during the Coverture, whereof Feoftee, who 


his Wife had Title of Dower, which cannot he defeated by the Diſſciſin, qc again 


Deſcent and Recovery, which all happened during the Coverture. him, the Wiſe 


4 ſhall not falſify 
this Recovery directiy, but ſhe may ſay that long Time before her Husband was ſeiſed, que lui Dower poit, 
Kc. Brook 22, 38. . ; 


If a Recovery be againſt the Huſband by Verdict, the Wife ſhall not . lad. 349, 
falſify in the Point tried; but ſhe may ſay that he might have pleaded a Perk. 382. 
better Plea, viz. a Releaſe of all Actions, or of all the Right of the De- Brook24. vid: 
mandant; or ſhe may confeſs and avoid the Recovery, but cannot falſify — + 
inthe Point tried againſt her Huſband. = 

If in a Præcipe, brought againſt the Husband, he loſes upon a dilatory 
Plea, as upon Non-Tenure, Jointenancy, Miſnomer of the Town, Ec. Brock 26. 
the Wife may falſify upon a Writ of Dower brought, by ſhewing that the Perk. 381, 
Demandant had no Right; but it he had Right, ſhe cannot falſify the Re- 385, 386. 
covery, by ſhewing that her Husband might have pleaded Jointenancy, 4 . 
Miſnomer, &c. for theſe would have been only in Abatement of the Writ, an 22 
and make nothing to the Right; but if ſhe ſhews that her Husband was Wife, 
Tenant of the Land recovered, and that the Demandant had no Right nor Perk 389. 
Cauſe of Action, but jointly with a Stranger, which Stranger by Deed in Cur? If the Hul- 


prolat” releaſed all his Right to the Husband before the Action brought; wand, #liens in 


this is a good Falſification of the Recovery for one Moiety of the Land Mes ; % 
recovered. | —— 


whether this 
be a good Bar. Perk. 393. 


* If the Husband levy a Fine with Proclamations of his Lands, and dies, * Page 140 
his Wife is bound to make her Claim within five Years after his Death; 2 Co. 93. 
otherwiſe ſhe ſhall be barred of her Dower ; for though her Title of Dower 1 225 9.* 
was not conſummate at the Lime of the Fine levied; yet it being initiate ry — 
by the Marriage and Scifin of the Husband, the Fine begins to work upon Moor, pl. 54, 
it preſently after the Husband's Death; and if ſhe does not claim it with- 879. 


in five Years after, ſhe ſhall be barred. Dyer 224. 


13 Co. 20. 
2 Rol. Rep. 
69, 409. all againſt Plow. 373. ide 3 Leon. 50. By which it appears that though ſhe brought her Writ 
of Dower within five Years ; yet becauſe ſhe did not purſue it till fix Years were paſt, it was adjudged that 
ſhe could not by a new Writ revive her antient Claim, which was barred by the five Years laſped after the 
Husband's Death; and it was held that Aſſignment of Dower in the Court of Wards was no ſufficient Claim 
of Dower, becauſe ſhe eould not have a Writ of Dower there. 


ſhe is examined upon Record by the Judges, as to her Conſent z and ſhe 12 C997 
having nothing in the Lands in her own Right, her joining in ſuch Acts 20, 
can be to no other Purpoſe, but to bar her Dower; but if the Huſband Brock 77. 
be ſeiſed in Fee, and a Stranger levies a Fine to him and his Wife ſur Co- 
nuzance de droit come ceo, Sc. of theſe Lands, and the Huſband and Wife 
grant and render the fame Land to the Stranger and his Heirs it ſeems the 

Vor, Il, Pp Wife 


_— P PR 
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Dower. 


Wife ſhall not be barred of her Dower, becauſe ſhe is not examined in this 
Cale, as ſhe is in the other; and therefore, if this Fine ſur Grant & Ren- 
der be pleaded in Bar, ſhe may ſay that ſhe had nothing in the Land at the 
Time of the Fine levied. | 
Bulſt. 173. If a Jointure be made to the Wife during the Coverture, and after the 
Leon. 285, Huſband and Wite levy a Fine thereof; yet this is no Bar to her Dower 
Dyer 358. of any other Lands of her Huſband's, becauſe the Jointure being made 
after the Marriage, ſhe had Election after the Death of the Huſband to re- 
fuſe it, and claim Dower, and not before; and then the Fine, levied of the 
Jointure before her Time for Election of Dower was come, can be no Bar 
for electing of Dower when it is come. 
Perk. 350. If a Woman takes a Leaſe for Life of her Huſband's Lands after his 
F. N. B. 149- Death, ſhe ſhall have no Dower, becauſe ſhe cannot demand it againſt her- 
1 = ſelf; and if ſhe takes a Leaſe for Years only, yet ſhe ſhall not ſue to have 
ties the Leflee Dower during theſe Years, becauſe it was her own Act to ſuſpend the 


for Years, and Fruit and Effect of her Dower during that Time. 

dies, 'tis ſaid 

ſhe ſhall have Dower during the Term, but it ſhould ſeem ſhe can have no Fruit thereof till the Term end- 
ed, ſhe having the whole already for Years, unleſs upon Recovery of Dower the Term be merged for the 
third Part ſo recovered in Dower. | 


8 If Lands are given to the Huſband and Wife, and to the Heirs of the 
351 Huſband, who dies, the Wife may diſagree to this Eſtate made during the 
3 Co. 279, Coverture, and thea 'twill be an Eſtate to the Huſband and his Heirs ab 
Tho" by this Jgitio, and 1o ſhe ſhall have her Dower thereof; but if the Eſtate be made 
9 — to the Huſband and the Wife for the Life of the Husband, Remainder to the 
aw de-de right Heirs of the Husband, it ſhould ſeem ſhe cannot in this Caſe diſagree, 
feated of their becauſe the Eſtate upon the Husband's Death is determined and gone. 


Dower as to 
Eſtates purchaſed aſter the Mar:iage. 


By the Common Law, a Woman could not be barred of her Dower by 
any Aſſignment or Aſſurance to her of other Lands, or of a Rent ifſu- 
ing out of other Lands, whereof ſhe was not dowable (except in the 
Caſe of Dower ad Ojtium Ecclęſiæ or ex aſſenſu Patris); were ſuch Aſſign- 

* Page 141 * ment or Aſſurance made by the Huſband before Marriage or after, or by 

8 the Heir after his Death; and they were expreſsly ſaid to be in full Bar and 
eee, Cafe Recompence of her Dower; yet might ſhe recover her Dower notwith- 
Dyer 91. ſtanding; for ſhe having a Right to be endowed of the third Part of all her 
Co Lit. 34, Huſband's Lands veſted and fixed in her immediately upon the Marriage, 
36. and the Huſband's Seifin thereof, this Right like all others could not be 
Brook 97. transferred or extinguiſhed, but by a Releaſe thereof; and if no ſuch Re- 


2 Brownl 132 . . 11 5 a 
2 Kei * leaſe were made, it continued ſtill in being, for. Want of the proper Means 


| tle Jointure. to deſtroy it; and if it ſtill exiſted, her Remedy was open to recover and 


reduce it into Poſſeſſion. 
Moor, pl. 103. One deviſes Lands to his Wife during her Widowhood, and dies, ſhe 
Co. Lic, 36. b. marries again, and brings Dower; and this Deviſe was pleaded in Bar; 
and it was held no Bar. 1, Becauſe a Will imports a Conſideration in 
itſelf, and cannot be averred to be in Bar of Dower, without it be ſo ex- 


preſſed. 2dly, Dower cannot be of leſs Eſtate than for Life; and a third 


| «Os 4 Reaſon may be, becauſe her Right cannot be barred by collateral Recom- 


pence. 
Cro Kli 128. In Ejectment the Caſe was, that a Man deviſed his Land to his Wife 
Ceſing v. till his Daughter M. ſhould arrive to the Age of 19 Years, and after to M. 
j arberton. in Tail, Remainder over in Fee, and deviſes farther that M. ſhould pay, 
after her Age of 19 Years, to his Wife 121. per Annum in Recompence 

of her Dower; and if ſhe failed in Payment, that then his Wife ſhould 

have the Land for her Life; the Wife, before the Daughter came to the 

| | Age 


— 
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Dower. 


Age of 19, brought a Writ of Dower, and recovered a third Part, and 
after the Daughter came to 19, and for Non- payment of the 12 . the 
Mother entred; and the Queſtion was, whether her Entry was lawful; 
and argued that it was, and that by bringing her Writ of Dower ſhe had 
not waived the Benefit to have the Lands by the Deviſe, becauſe then ſhe 
had no Title to it, but her Title accrued after for Non-payment of the 
121. But it was adjudged, that ſhe having recovered a third Part in Dower 
ſhe ſhould not have the Rent by the Will; for it is againſt the Intention of 
the Will that ſhe ſhould have both, and the Acceptance of one is a Waiver 
of the other. | 

One ſeiſed of Lands in Fee held in Socage, and of other Lands in Tail Dyer 226. 
held in capite, deviſes by Will in Writing the third Part of all his Lands to 11 
his Wife in Recompence of her Dower, and dies; ſhe enters into the third 
Part of the Fee-ſimple Lands without bringing her Writ of Dower; and 
held that ſhe was barred from claiming any more. 

A Man marries an Orphan. of London, who had a great Portion in the: Vent, 340. 
Orphan's Court there; the Huſband dies before taking of it out, but Phar/ant's 
makes his Will, and deviſes this Money to his Wife, provided that ſhe Caſe. 
ſhould not claim her Dower; and yet after his Death ſhe brought her N Ar 
Writ of Dower; and thereupon a Bill was brought in Chancery to have © 
her releaſe her Dower, or renounce the Deviſe, and for an Injunction in 
the mean Time, but could not prevail, the Money belonging to her in 
her own Right, by the Cuſtom, for Want of the Huſband's altering the 
Property thereof; and tho' he had, yer 'twas admitted it would have 
been no Bar of Dower, being totally collateral thereto, though it ſhould 


ſeem ſhe would in ſuch Caſe have (a) forfeited the Money by ſuing for (a) If Lands 
Dower. ; 


—_— 


ate deviſed to a Woman, without ſaying in Lieu or Satisfaction of Dower, Ic. yet the Wife ſhall have both, 
becauſe a Deviſe implies a Conſideration ; but if it be ſaid in Lieu or Recompence of Dower, there the Wife 


cannot have both, but may waive which ſhe pleaſes; and this has been often adjudged in Chancery. 2 Chan, 
Ca 24. 2 Vern. 365, Abr. Ca. in Eq. 218, 219. 


A Woman had Title to Dower of Lands, whereof one is Tenant for 
Life, Remainder to another in Fee; the Woman releaſes to the Re- 
* mainder-Man all her Right of Dower; this is a good Bar in Dower brought Page 142 
againſt the Tenant for Life, though ſhe had no preſent Cauſe of Action Co. 113. 
againſt him in the Remainder, till after the Death of the Tenant for Life; ſo Co Lit. 265. 
of a Releaſe to Tenant for Life, he in the Reverſion or Remainder ſhall take An yp 
ward Al. 
Advantage thereof, becauſe her Dower accrues not only out of the Eſtate hn Cafe. 
for Life, but alſo out of the Reverſion or Remainder, and both as to her 
make but one Eſtate; ſo that if ſhe diſcharges either, ſhe diſcharges the 
whole. | | 
In Dower the Tenant pleads a Releaſe from the Demandant to ſuch Cro. Jac. 151. 
a2 one Tenant in Poſſeſſione tenementor predi exiſten?, and becauſe not | 
ſaid that he was Tenens liberi tenementi, twas held no Plea; and ad- 
judged for the Demandant; for a Releaſe of Dower to Tenant for Years, 
or at Will, can be no Bar of Dower, becauſe ſhe cannot demand it againſt 
them. | 
If a Woman pretends herſelf enſent by her Huſband, when in Truth ſhe 1 
is not; by which the Heir is diſturbed of his Inheritance; the ſhall loſe her 3.43 


But this Caſ; 
Dower it ſhe acknowledge it before the Juſtices. 3 of 


ſo many Diſ- 
2 that tis hard to make Law of it, as it is put, and harder yet, that it ſhould be a Bar of her juſt 
Right. | 


By the Cuſtom of ſome Places the Wife ſhall be barred of her Dower, Davies zo. b. 
If ſhe receives Part of the Money for which her Huſband fold the Land, —4 535 
whereof . 
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whereof ſhe was otherwiſe dowable; ſo by the Cuſtom of ſome Places, if 
a Widow marries, ſhe ſhall have no Dower of her ſecond Huſband's 
Lands. a | 
2 Inſt. 433. As to Elopement, this was no Bar of Dower at the Common Law, tho 
Co. Lit. 32. à Divorce were ſued and obtained for the Adultery ; but now by the (a) 
F. N B 150. Statute of W. 2. c. 34. tis expreſsly provided that in ſuch Caſe the Wife 
Rol. Abr. (hall loſe her Dower; and tho* ſhe does not go away /ponte, but is taken 
122 againſt her Will, yet if after ſhe conſents and remains with the Adulterer, 


R the ſhe ſhall loſe her Dower; for the Remaining with him without Reconcilia- 


Statute are fi tion is the Bar of Dower, not the Manner of going away. 


Unxor /tonte 

reliquerit Firum ſuum, et abierit et moretur cum Adultero ſuo, amittat in perpetuum Aftionem petendi Dotem 
ſuam, que ei competere poſſet de Tenementis viri fui, fi ſuper hoc convincatur, niſi Vir ſuus ſponte et abi; Coer- 
tione Eccleſie cam reconciliet, et ſecum cohabitare permittat, in quo Caſu reſtituatur ei Adio. Jide Dyer 167. 
a Precedent of ſuch Elopement pleaded, and Iſſue taken upon the Reconciliation of the Huſband, and there 


held that the Defendant cannot give in Evidence any other Elopement but that pleaded, 


. 


_ If a Woman be raviſhed, and remain with the Raviſher againſt her 
e 35+ Will, ſhe ſhall not loſe her Dower, but if after ſuch Raviſhment ſhe con- 


Br ; : - f 
m_ "*" ſent to remain with him, ſhe ſhall loſe it; ſo if ſhe voluntarily goes away 


Rol Abr 680. from her Huſband, tho* ſhe remain all her Lite-time with the Adulterer 
2 Ioft. 136. againſt her Will, or if ſhe remains not with him, but he turns her away, 
Co. Lit. 32. yet ſhall ſhe loſe her Dower; but if ſhe be reconciled as the Statute ordains, 


he tas then ſhe ſhall be endowed, tho* the Huſband aliened + the Land in the mean 


and lives in Time. 


Adultery on | : | 
any other the Manors or Lands of her Huſband, ſhe ſhall loſe her Dower. 2 Inſt. 436. But wide Perk. 


355. F. N. B. 150. Rol. Abr. 680. cont”. For the Huſband is to take Care that none ſuch live there; 
if the Huſband be reconciled by Church Cenſures, yet ſhe ſhall loſe her Dower, but Cohabitation is ſufficient 


Evidence of a Reconciliation, Rol. Abr. 680. 


+ Co. Lit, does not warrant this Part of the Poſition, 


2 Inſt. 435, If a Man grants his Wife with her Goods to another, and ſhe lives with 
r the Grantee all the Life-time of the Huſband, yet ſhe ſhall loſe her 
93 Dower, by Reaſon of living with him in Adultery; in that Caſe where 
ſuch a Grant was pleaded, 'twas held, 1½, That the Grant was void. 24, 
That it did not amount to a Licence; or if it did, that *rwas void. gadly, 
| That after the Elopement there ſhall be no Averment admitted quod non 
fuit adulterium, tho* the Grantee and the Woman married after the Huſ- 
band's Death; and though in that Caſe they brought Sentence of Purga- 
* Page 143 * tion of the Adultery from the Spiritual Court, yer it was not allowed 
againſt ſuch Preſumption. | 
Rol. Abr. 630. If the Huſband's Relations keep him from his Wife, ſo that ſhe does 
Green v. not know what is become of him, and give out that he is dead, and there- 
Arg. upon procure her to releaſe all Marriages and Intereſt which ſne can have 
in him as her Huſband, and alſo perſuade her to marry again, which ſhe 
does with one who has Notice that her firſt Huſband is alive, but ſhe her- 
ſelf has no Notice of it; tho? ſhe lives in Adultery with this Man, and tho? 
her Huſband be not out of the Realm, nor beyond the Seas, ſo that ſhe 
ought to have taken Notice of his being alive, yet becauſe ſhe zen reliqit 
Virum ſponte, as the Statute ſays, but by Perſuaſion of his Friends, not 
knowing herſelf but that he was dead, this is no ſuch Elopement as will 
bar her of her Dower. | 
oc. 17, 18. It is a good Plea in Bar of Dower, that the Demandant detains from the 
Plow. 88. Heir ſuch Charters, ſhewing them in Certainty, unleſs they are in a Bag 


22S 356, ſealed, or Box locked; and then tis ſufficient to ſay that ſhe detains gn 
| 4 | 5 


him ſuch Bag or Box of Chartersz und if the Big or Box be open, chen he. bi % 
moſt ſhew the Charter in dertain, und after ſich Plea he'tmuſt add, chat if hot. 1. 
ſhe will deliver them to him, he is, and always hath been ready to render 679. 

her Dower z and upon this if ſhe delivers them to him, ſhe ſhall have Judg- Brook 1, 4, 
found againſt her, the ſhall be barred for ever; and it is to be obſerved, 3. 57 57 
1, That theſe Charters voght'to concetn the Land, or the Reverſion of Hob, 39,113, 
the Land whereof Dower is demaaded. 24%, That ſuch Detainer is tro 199. 

Bar of Dower for more Lands than the Chartersconcern, 3d, That none Pendl. pl. 215. 
can plead this Plea but the Heir, and not a Strunger, who is Tenant of the 1 1 
Land, tho' he hath the Charters conveyed to him. . 52, 

| T 

why ſuch Detinue of Charters is a good Plea for the Heir ſeems to be, becauſe the Inheritance . 
upon him immediately after his Anceſtor's Death, without any Act of his concurring ; and therefore he can- 
not provide againſt the Injury done him by any Precaution or Covenant whatſoever ; but a Stranger, whe 
comes to the Land by Conveyance, and his on Act, ought to take Care to have all the Deeds and Writ- 
ings, neceſſary for the Defence of his Title, delivered to him at the ſame Time, or to ſecure himſelf by pro- 
per Covenants ; and if he has not ſo done, it bis own Folly ; and he ſhall take no Advantage thereof by 
pleading it in Bar of the Demandant's Right, but maſt purſae his Remedy by an Action of Detinue, &c, In 


what Caſes the Heir himſelf ſhall be ered as a Stranger, and cannot plead Detinue of Charters, widi 
9 Co. 18. Perk 358. Dyer 230. pl. 52. | 


If two Coparceners are of Land, and after Partition made between them Perk. 359. 
the Mother brings Dower againſt one of them, ſhe [the Daughter] may 

well plead Detinue of Charters, becauſe the Charters concern her 
Inheritance, though they do alſo concern her Siſter who both make but 
one Heir. s 

If the Daughter enter into the Land after her Father's Death, who left Perk. 360. 

his Wife enſent, and the Wife brings Dower == the Daughter as Heir, R9l-Abr.679, 
ſhe cannot plead Detinue of Charters, becauſe it may be that the Wife is Ne 8. 
enſient with a Son, who will be Heir, and therefore may juſtly derain the 
Charters for him. | | 

Detinue of a Tranſcript of a Fine is not a ſufficient Cauſe to detain 
Dower, becauſe another Tranſcript may be had in the Treaſary, Rol. Abr. 


Detinue of Charters is no good Plea after Imparlance ; reſolved upon a Salk. 
Demurrer to ſuch Plea in the Court of Durham, and confirmed on a Writ of pl. a2. 
Error in B. R. 3 
dure. Comb. 183. 8. C. 


The Guardian in Chivalry may plead Detinue of the Heir, becauſe Dyer 230. 
the Wardſhip of him belongs to him, but he cannot plead Detinue of Pl. 52. 
Charters, becauſe they belong to the Heir for Defence of his Inheritance; 2 
and the Reaſon why he is allowed to plead Detinue of the Heir in Bar of v4 Abr. 679. 
Dower ſeems, becauſe the Writ of Dower lies only againſt him during Brook 47, 67. 
the Minority of the Heir; and ſince the Demandant does wrong in de- 9 Co. 18, 19. 
taining from him the Wardſhip, *tis but reaſonable ſhe ſhould be delayed G, o 94: 
of her Right againſt him, till ſhe reſtores it z and therefore he concludes 75 A 
his Plea; Ike e that if ſhe will deliver to him the Ward, he hath been, and * 
ſtill is ready to render her Dower ; ſo if the Wife takes away the Ward, 
and delivers him to another ſo that the Guardian carinot have him, 
this is a good Cauſe to bar her of her Dower ; ſo if the Guardian comes 
in by Voucher, he may plead the ſame Plea; and this is a good Plea 

in Bat of Dower ad Oſtium Eecigſiæ, or tx aſſenſu gatris; if the Wife 
does not enter, but brings her Writ, claiming it as Dower, whereof ſhe 
was nominatim dota!a by her Huſband; and in theſe Caſes if ſhe cannot ren- 
der the Ward unmarried ſhe ſhall loſe her Dower, becauſe The bath there- 
by de 4 the Guardian of what was moſt valuable, viz. the Marriage of 

is Ward. 
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Perk, 362. If a Woman as Mother to the Heir brings him up, and one claims the 
Wardſhip of him as Goardian in Chivalry, and takes him from her; this 
is no Cauſe for the rightful Guardian to detain her Dower, becauſe ſhe was 
not in Fault. cult o taz) 287 | 1 

Pak, 363. If the Mother takes the Heir out of the Poſſeſſion of thoſe who had 

the Education of him, and they retake him, ſo that ſhe cannot deliver 

him to the Guardian, this is a good Cauſe to detain her Dower for the 

Wrong done in the Elloignment at firſt, when the Wardſhip did not belong 


to her. 4 9 — s 
. + See 12 Car, 2. c. 24. As to Wardſhip, Oc. 


ts 3, 


„ 


(6) Mhere the Tile ſhall hold her Dower 
ſubject to the Charges of her Husband, and 
where not; and herein of the Pꝛivileges of 
Tenant in Dower, and the Nature of her 
Eſtate, as to Alienations made, 02 Actions 
bꝛought by oꝛ againſt her 55 | 


H E Wife ſhall hold her Dower diſcharged of Judgments, Recogni- 
88 zances, Statutes, Mortgages,“ or any other Incumbrances made, by 
of a Moriga- the Huſband after Marriage, becauſe after his Death herTitle, which is now 
gor not barred conſummate, has Relation to the Marriage and Seiſin of her Huſband, 
of her Dower, which were before the Incumbrances ; but if ſhe joins in a Grant of a Rent 
if ſhe = not by Fine out of ſuch Land, or makes a Leaſe for Years, rendring Rent b 
2 Fine to the Huſband and his Heirs, ſhe ſhall hold her Dower ſubject to 
4W.& M. ſuch Rent or Term, becauſe ſhe was examined upon the Fine, and by 


e 16. /.5 ſuch Means might bind her own Inheritance. 
10 Co. 49. N 


. If the Huſband die indebted to the Crown, yet his Wife's Dower is by 
F. N. B. 150. Law privileged trom any Diſtreſs ; and if ſhe be diſtrained, ſhe may have 
per tout." a Writ to the Sheriff, commanding him not to diſtrain her, or to re-deliver 
the Diſtreſs, if any be taken, unleſs ſuch Debts were contracted before her 
Title of Dower accrued, for then it will be liable thereto ; and the Reaſon 
ſhe ſhall not be diſtrained for Debts ro the Crown, contrafted after the 
Marriage, ſeems to be by Reaſon of her prior Title by Relation. 
Perk. 330, It the Huſband ſeiſed of three Manors grant a Rent-Charge out of all, 
332. and die, and the Wife hath one Manor aſſigned to her by the Heir in 
Rol. Abr. Lieu of Dower of all the three Manors, ſhe ſhall hold it charged for a 
683. 05+ third Part of the Rent, becauſe this Endowment was againſt common 
Right, by which ſhe ought to have had the third, Part of each Manor; 
but if ſhe had recovered her Dower, and ſuch Aſſignment had been 
made by the Sheriff, ſhe ſhould have held it diſcharged, becauſe ſhe pur- 
* Page 145 * ſued the proper Means to obtain it clear, and then it is not reaſonable the 
Sheriff's Act in miſexecuting the Judgment of the Court ſhould prejudice 
her, eſpecially when the Heir is not more hurt by the whole Charge falling 
upon the two Manors, than he would if it had fell upon two Parts of af 
the three Manors. 
n Wife may demand Dower of a Rent- charge granted to her Huſband and 


8 his Heirs, without ſhewing the Deed, becauſe the Deed belongs not to her, 
but her Eſtate is created by the Law. | 


1 Tenant 


. \Ddwer. 


Tenant in Dower is allowect by the Statute of Augen, cup. 21 to deviſe 2 Tb. 81. 
the Corn growing upbn the Land at the Time of ber Death, of which be- Keilv. 125. 
fore that Statute it was doubted if ſhe might; and the Word Bl ada theve 
extends likewiſe to Hemp, Flax, and other Things, Which gtow by the &. 
duſtry of Man, but not to Graſs, Trees, &c. which come ſuapte natura. 

In Dower againſt an Infant who makes Default upon the Grand Cape re- Cio. Jac. 111, 
turned; it was held per-408f-CurichatJudgment ſhall be given upon the De- 92. 
fault, for the Infant ſhall not have his Age in Dower, which being but for Cro.Eliz. 3og, 
Life the may be totally defeated of by his frequent Defaults; though ſome 36, 557” 
of the Books ſay, that if Judgment be given upon the Grand Cape before . 465, 
Appearance, this is Error; ſecus if, he appears by Guardian, and after loſeth 1143, 1149. 
by Default; for then if any Default be in the Guardian, he ſhall recover 2Brownl.118, 
againſt him in a Writ of Diſceit; and other Books doubt if the Infant (fall —— 
not be allowed his Age in Dower, but the contrary ſeems the more reaſon- rem bc 
able Opinion. | | = 


| ' 1 0 EF IT HR 1B 
In Error to reverſe-a Fine levied. by the Plaintiff and her Husband, the Cro. Jac. 492 
Heir is ſummoned as Tertenant, and appears, and pleads that he is within Moor, . 1 
Age, and prays that the Parol may demur; Plaintiff counterpleads the Age, 1148. S. C. 
ſhewing that ſhe was intitled to have Dower before the Fine levied, and naw between 
is barred of her Dower by this Fine, which is erroneous, and ſets forth the — bert and 
Errors, and ſeeks to be reſtored to her Writ of Dower; but upon De- 3 
murrer and ſolemn Argument it was held in this Calc, that the Parol ſhould 
demur. / | . | 
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(8) To whom the Tenant in Dbwer ſhall be 
attendant, and by what Services. 


bd here the Rule is, that the Dowreſs is to be attendant to the Terk. 424, 5 


Reverſion dependant upon her Eſtate, for the Services which were 8. 
paid during the Life of her Huſband, unleſs the original feudal Contract 3 C 135. 


increaſe ſuch feudal Services, and then ſhe ſhall be an Attendant for the Ser- 2228 
vices increaſed. „„ Caſes the 


| | > ns i ee. 
attendant to him in the Reverſion by the third Part of the Services, by which he holds over, . yet may ſhe be 


attendant to others, and by other Services; and therefore if Lord, Meſne and Tenant are by Knights Service, 
and 3 s. Rent, and the Teoant marries, and dies, his Iſſue within Age, and the Meſne ſeiſe the Ward of 
the Body and Land of the Heir, and endows the Wife, ſhe ſhall be attendant to the Meſne by 17. Rent; 
and if he die during the Minority of the Heir, then ſhe ſhall be attendant to his Executors in the ſame Man- 
ner till the full Age of the Heir, becauſe till then the Profits belong to the Guardian and his Executo | 
own Right; but for this wide Keilw. 124, 129. Rol. Abr. 685. Brook. 64. 


r6 in their 

If he in Reverſion grant it over to another, and the Tenant in Dower at- Perk. 427. 
torn, ſhe ſhall be attendant to the Grantee by her own Agreement. 

If one makes a Gift in Tail, rendring 205.. Rent, and dies, and the Co-Lit.46.a. 
Donee marries and dies without Iſſue, and his Wife is endowed by the 241: * 
Heir of the Donor, ſhe ſhall be attendant to him for a third Part of the doug of 
Rent, though the Eſtate- tail and the Rent are both determined; for her e 
* Eſtate being a Continuance of her Huſband's, and the Donor thereby kept * Page 146 
out of Poſſeſſion for a third Part during her Life; it is but reaſonable ſhe 
ſhould pay her Proportion of the Rent reſerved; fo though the Lord had 
| releaſed to the Tenant Donor all his Seignory, yet the Wife of the Donee 

ſhould be attendant in the ſame Manner, by Reaſon of the Expreſs Reſerva- 
tion; and ſhe is a Stranger to the Releaſe. 


If 


—  — — = _ 
Perk, 434+ If Tenant holds by Fealty, and a Horſe of 403. Price, his Wife being 
endowed, ſhall be attendant to the Heir by the third Part of the 405. only 

but if it was of a Horſe to be rendred yeatly, ſhe ſhould render to the Heir 

a Horſe every third Year. 4m brig . | 
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(1) Df the Pꝛoceedings and Damages in 
Dower unde Nihil habet. 


2 Inſt, 124. Efore the Statute of Marlb. cap. 12. in Dower unde nibil babet, there 
were Days of Common Return, as in other real Actions, which was 
miſchievous to the Wife, by Reaſon of the long Delay, ſhe claiming but 
an Eſtate for Life; but this is now remedied by that Act, and four Days 
of Return in the Year are given at leaſt, and that Act extends likewife 
to the Vouchee, but not to a Writ of ons of Dower, nor to Dower 
ad Oftium Eccleſiæ, nor ex aſſenſu Patris, unleſs it be unde nibil habet, but 
32 H. 8. c. 21. extends to, and gives the ſame Return in every Writ of 
Dower. * ä 
Brownl. 126. In Dower the Tenant at the Day of taking the Inqueſt, after the Jury 
had appeared, and before they were ſworn, made Default, and a Petit Cape 
was awarded, and the Tenant at the Day i» Banco informed the Court that 
he was but Tenant for Life, and the Reverſion in one A. who at the Day 
in B. ought to be received, and the Court appointed him to plead his Plea 
at the Return of the Petit Cape, before which Time his Appearance feems 
idle. | | 
8 In Dower of Lands in L. M. and N. the Sheriff returns Plegii de Proſeg. 
len v3 A. B. C. D. and the Names of the Summoners E. F. C. H. and that after 
Walter. the Summons made, and 14 Days and more before the Return of it, at the 
The Procla- moſt uſual Church Door of L. where Part of the Lands lay, ſuch a Sunday 
py * the after Sermon ended, he publickly proclaimed all and fingular the Things 
—— EOS contained in the Writ, to be proclaimed according to the Form of the Sta- 
the Parih tute in that Caſe made, and indorſes his Name to the Return; and Exception 
Church Door, was taken to this Return, becauſe Proclamation was not made at all the 
though it be Church Doors; but per Cur” Proclamation at any of the Church Doors is ſuf- 
| 5-7 ficient ; but the Return was held ill, becauſe he ſays he had proclaimed all 
where the and ſingular the Things in that Writ contained, without ſaying what. 


Land lies. | 

Cro. Eliz. 472. Error of a Judgment in Dower, in that the Proclamation is ſaid to be at H. in the Spriog, 
and it doth not appear that it is within the Pariſh of /. H. where the Demand is; but by Wefton for the De- 
ſendant, this is Cauſe why no Grand Cape ſhould iſſue, by 31 Eliz. cap. 3. but it is no Cauſe of Error; and 
the Judgment was affirmed ni//. Keb. 529. Upon a Writ of Summons in Dower it was returned ad Oſlium 
Zecleſiæ proclamari feci juxta formam Statut ſecundum exigen brevis, and held good by two Juſtices againſt 
one, though what the Error was does not appear. Keb. 680. On a Motion for a ſuperſedeas, to ſtay Pro- 
ecedings on a Grand Cape in Dower, quia erronice cmanavit. If, Becauſe the Return of the Summons was 
not according to the Statute of 31 Eliz. c. 3. for the Statute is after Summons. 24% The Land lies in « 
Vill called Heroick, and the P 2turn is of a Proclamation of Summons at the Pariſh Church of Halifax, and 
it does not appear that the Lands lie within the Pariſh. 34%, The Return is proclamari feci ſecundum forman 
Statuti, and it is not returned to have been made upon the Land; for all which Cauſes it was held erroneous, 
and the Grand Cape was ſuperſeded. Mod. 197. Furnis v. Waterhouſe. 


* Page 147 Error to reverſe a Judgment in Dower at the Grand Seſſions in Wales; 
Vent. 60. it appeared by the Record that the Tenant appeared at the Return of the 
Williams v. Summons, and Day was given over, & adtunc venit per Aitornat* & nihil di- 
1 46, eit in Barram; whereupon con/iderat” eſt quod tertia Pars terrar* & Tenement* 
SE. capialur in Manus D'ni Regis; and upon Day given ad eudiend' Judicium, 


7 Judg- 


Dower: 


* 


—B — 


Judgment was given quod recuperet, and Error aſſigned that they ought not 2 Keb. 450, 
to have awarded a Petit Cape, becauſe the Defendant appeared, and then 48 605. 
they ought to have given Judgment upon the Nibil dicit; for the Petit Cape 1 
is always upon Default after Appearance and is only to anſwer the Default, 
as the Grand Cape is before Appearance to anſwer the Default, and Demand; 
but it was held no Error, being only an awarding of more Proceſs than 
needs be, and it was an Advantage to the Tenant by delaying of the De- 
mandant; and per Twiſden, if erroneous, they might now give Judgment 
upon the Nihil dicit in this Court. 

Error of a Judgment in Dower in Netcaſtle- court; becauſe the Proceed- 
ing was by Plaint, and no ſpecial Cuſtom certified to maintain it; and it 


Vent. 267. 


was held Error, becauſe Pleas of Frank Tenemenr cannot be held with- _ 
out original Writ, unleſs there be a ſpecial Cuſtom for it, | 1?" WW: 2 
| 123. S. C. 


0 3 Keb. 277, 326, 421. 8. C. 


In Dower if Tenant makes Default, by which Grand Cape iſſues, the De- Brook 96. 
mandant ſhall make her Demand, for no Certainty appears before the De- 
mand made. | 

In Dower one appears upon the Grand Cape, who in Truth was but Leſſee Leon. 92. 
for Years, and ſo might plead Non- Tenure ; and if now he might wage bis Mi-hell V. 
Law of Non-Summons, and the Writ be abated, was the Queſtion, becauſe Hyde. 
it was ſaid that by Wager of his Law he affirms himſelf to be Tenant; but 
two Juſtices only in Court held that he would be at no Miſchief, for being 
but Leſſee for Years, if Judgment and Exccution were againſt him, he 
might, notwithſtanding, enter upon the Demandant; another Matter was, 
that where the Writ of Dower was, de tertia parte Reflorir de D. and the 
Grand Cape made upon it accordingly ; yet the Sheriff by Colour thereof 
took the Tithes ſevered from the two Parts, and carried them away; and 
per Cur* this is not ſuch a Sciſure as is by the Writ intended, for he ought 
only to have ſeiſed generally, but not to carry them away ; and the Court 
had a Mind to have committed him for a Miſdemeanor. 

In Dower Tenant demands the View, Demandant counterpleads the 1 Lav. 16 
View, becauſe her Huſband died ſeiſced, & hoc para?” eft verificare & petit Whelpdale'y 
Judicium & Dotem ſuam de Tenement” prædidt fibi adjudicari; Tenant pro- Caſe. 
z£/iando, that the Huſband did not die ſeiſed, demurs and ſhews for Cauſe 
that the Counterple.. male concludit, for it ought to have been & petit Judi- 
im and quod tenens de viſu excludatur, and the Counterplea is bur dilatory, 
and ought not to conclude peremptorily for final Judgment; and of this 
Opinion was Levinz, but two other Juſtices held it not ill; alſo the De- 
mand was of three Meſſuages, Sc. where it ought to have been only of the 
third Part of them; and if this might be amended was doubted, | 

In Dower unde Nihil, 6c. Tenant demands the View, Demandant coun- Ss * 
terpleads it, becauſe the Huſband alienavit Tenement* predif? to the Tenant Bare U 
& hoc, Sc. and it was demurred, becauſe alienavit does not ſhew what v. Rick. 
Eſtate he aliened, for it may be a Leaſe for Years z but per cur, Ali- 
enation implies all the Eſtate which he had, and the Statute V. 2. 48. 
ouſts the View, where the Huſband aliens to the Tenant, or any of his 
Anceſtors ; and this is in the very Words of the Statute, and a Reſpon- * Page 148 
* deas Oufter awarded, but no Notice taken whether the View was allowable , in 
in Dower unde nibil habet. Sh the 

. | View is ouſl- 

ed by V. 2. cap. 48. in theſe Words, In Brewi de Dote cum Petatur Dos de Tenemento quod VirUxoris aliena- 
vi tenentt aut (Jus anteceſſori, cum iguorare non debet Tenens quale Tenem Vir Uxoris alienavit ſibi wel anteceſ- 
ori Jus, licet Vir non obiit ſeiſitus, nibilominus Tenenti de cætero non erit Viſus concendendus ; and my Lord Coke 
in his Expoſition thereof ſays it extends not to a Writ of Dower unde nibil babet, for thereon no View lay at 
the Common Law, becauſe the Demandant ſhould not be delayed, having nothing to live en; but it extend- 
eth to other Writs of Dower, whether for Dower at Common Law, ad Oftium Eecleſiæ, ex aſſenſu Patris, 
or by the Cuſtom; and where the View has been granted, it is to be intended in thoſe Caſes, for which vide 


2 Lev. 117. 3 Keb. 360. Dyer 179. pl. 41. 2 Rol. Abr. 725. 2 Inſt. 481, 
Vol. II. R cr | At 
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2 Inſt. 261. At the Common Lay, before the Statute of . 1. c. 49. if a Woman 
had accepted any Part of her Dower, though never ſo ſmall, of any one Te- 
nant in any one County or Town, ſhe had no other Remedy for the Reli 
due, but by a Wric of Right of Dower ; for if ſhe brought a Writ of 
Dower unde nibil habet, it was a good Plea in Abatement, that ſhe had ac- 
cepted ſuch a Part of ſuch a Tenant, in ſuch a Town or County, which 
being a great Miſchief to the Woman is remedied by that Statut, which 

rovides that it ſhall be no Plea in Abatement, to ſay that ſhe hath received 
art of her Dower of any other Perſon before the Writ purchaſed; and this 
extends as well to Guardian in Chivalry as to the Tenant of the Land, be- 
| cauſe ſuch Guardian 1s to render her Dower. 

Raym. 366. In Dower the Tenant pleads, that after Marriage the Huſband had 

Harwy v. ſettled other Lands on the Demandant for Life, for her Jointure, and that 

. ſhe after his Death agreed thereto, and entered accordingly z the Demandant 

| replies, that it was a volunrary Settlement of her Huſband, and traverſes that 
it was for her Jointure; and Iſſue thereupon, and at the N prius the Tenant 
made Default, and a Petit Cape awarded, and returned, and Judgment, that 
the Demandant have Seiſin; and the Demandant ſuggeſts that her Hufband 
died ſeiſed, and prays a Writ to inquire of the Damages, returnable ſuch a 
Day; the Sheriff returns that he hath delivered Seiſin of the Lands particu- 

Note; The larly, and alfo an Inquiſition which finds that the Lands are worth 1 140. 1 16. 

Meſne Va- per Annum, and that her Huſband had been dead ſix Years and three Quar- 

_ me _ ters, and that ſhe had ſuſtained Damages occa/tone detentionis Dotis ultra Va- 

be recovered lorem pred & ulira miſas & Cuſtag* ſua 195 l. & pro Mifis & Cuſtag. 20 5. 

againſt the and upon this the Demand ant gratisreleaſes the 19 5. and demands Judgment 

Tenantina only for the 20 s. and Judgment is given that the Demandant recover tam 

berry ang Valorem terlie Partis prædic from the Death of her Huſband, which came 

ſoit . to 257 l. quam the 205. and 11 J. de Incremento, in toto 269 l. and the Tenant 
in the Judg- brings Error, for that the Damages being releaſed by the Demandant, there 
ment of this ought to have been no Judgment againſt him for the Value of the Land. 

8 in But the Whole Court reſolved, that the Releaſe was only of the Damages 

— RA * ſuſtained occaſione detentionis dotis, and not of the Meſne Profits of the Lands, 

155, for they are two diſtin Things, as appears by Co. Lit. 33. a. Raſt. Entr. 
237. where the Writ is to inquire not only of the Value of the Land, but 
alſo of the Damages ratione detentionis; and the Judgment is always entred 
accordingly, and a Fieri facias lies for the Damages; and therefore the 
Judgment was affirmed, | 

As to Damages in Dower, they are given by the Statute of Merton, c. 1. 

8 but that Statute extends only to the Poſſeſſory Action of Dower unde 

Dyer 294. nibil babet, and not to the Writ of Right of Dower, becauſe they 

I. 33. are intended to be given for the Detention of the Poſſeſſion, and on 

Vel. 112. Writs of Right; where the Right itſelf is queſtionable, no Damages are 

* Page 149 given, becauſe no Wrong done till the Right be determined; alſo that 

| 4 and Sud. Statute extends only to Lands, whereof the Huſband died ſeiſed; and there- 

7 166, fore Judgment for the Damages was reverſed, becauſe the Jury did not find 

2 Inft. 80, that the Huſband died ſeiſed; for otherwiſe ſhe ſhall have no Damages; as 

The Words if the Huſband aliens and takes back an Eſtate for Life, the Wife thall re- 

of this Statute, cover Dower, but no Damages; becauſe this dying ſeiſed was only of an 

are Loos " fo Eſtate of Freehold; but if he makes a Leaſe for Years only, rendering Rear, 

2 As ' ſhe ſhall recover a third Part of the Reverſion with a third Part of the Rent 

rorum ſuorum and Damages, becauſe there he died ſeiſed as the Statute ſpeaks, 

expelluntur de | ; 

Dotibus ſuis, & Dotes ſuas wel Quarentenam ſuam habere non poſſunt ſine placito qued quicunque diforciauerit 

eis Dotes ſuas wel Quarentenam ſuam ar Tenementis de quibus Viri ſui obierint ſeifiti, & ipſæ widuc piflea per 

placitum Feeuperaverint, fs ipft defore' de injufto deforciamento convidi ſuerint, reddant eiſdem vidtuis Damna ſua, 
ſeilicit walorem totius Dotis eis contingentis a tempore mortis ¶ rerum ſuorum uſque ad Diem quo ipſæ Viduee per 

Judicium Curiæ Stifinaw ſuam inde recuperaverint. | 


- 7 Damages 


: __ Dower. 


— _ — 


Damages muſt be after Demand of Dower, for the Heir is not bound Co, Lit. 32. 
to aſſign this Provifion till demanded, becauſe the Law caſts the Freehold of a = 
the whole upon him, which cannot divide without the Concurrence of the ry boat . 
Wife; but a Demand in Pais before good Teſtimony is ſufficient; and if tends to Copy 
the Heir appear the firſt Day on Summons, and plead that he hath been holds, whereof 
always ready, and till is, to render her Nower ſhe may plead ſuch Requeſt , e Wife is 
and Iſſue may be taken upon it; but the Feoffee of the Heir cannot plead j--- 
Tout temp priſt, becauſe he had not the Land all the Time fince the Death , Co. 30. 
of the Anceſtor, and therefore ſhe ſhall recover the Meſne Profits, and Da- Co. Lit. 33. 
mages againſt him, and if he hath not provided his Indemnity and Recom- 
pence againſt the Heir, it is his own Folly, | 
If the Heir ar Feoffee affſign Dower, and the Wife accepteth thereof, Co.Lit.33.a. 
ſhe loſeth her Damages, becauſe having the Dower, which is the Principal, 
ſhe cannot ſue- for the Damages, which are but Conſequential or Ac- 
ceſſory. | | 
In _ the Tenant, as to Part, pleads Non-Tenure, and to the Re- Co. Lit. 33. 8. 
ſidue, Detinve of Charters, and Iſſue taken upon both Pleas, and both Belfield v. 
found againſt the Tenant; and it was found further that the Huſband — 8 
died ſeiſed ſuch a Day and Year, leaving Iſſue a Son, which Son, together 2 8 
with the Demandant, as his Mother and Guardian, took the Profits for Bendl. pl. a 18. 
fix Years after the Huſband's Death, and that ſuch a Time the Son died s. C. 
without Iſſue, and the Land deſcended to the Tenant as Uncle and Heir 
to him, and that he entered and took the Profits till the Purchaſe of the 
original Writ, and found the yearly Value of the Land, and aſſeſſed Da- 
mage for the detaining Dower and Coſts; and the Plaintiff had Judgment 
for the Damages from che Death of rhe Huſband without any Defalcation; 
in which Caſe my Lord Coke ſays there are many Thin ervable, but 
che moſt material ſeems to be the Recovery of Damages from the Huſband's 
Death, tho' there was no Demand of Dower, and tho” the Demandant 
herſelf took the Profirs for ſix Years, which ſeems to be the Conſequence 
of the Tenant's pleading Non-Tenure, which being found againſt him, 
the other Matter found was ſuperfluous, except as to the Damages, for 
which he then remains Deforceor.“ ! *Seeinſral 50. 
In Dower upon Default, a. Grand Cape was awarded, and on ſuggeſting 
that her Huſband died ſeiſed, a Writ of Enquiry of the Value of the 
Lands was awarded ljkewiſe, and Inquiſition taken and returned, and 
601. Damages for the Value of the Land; and it was moved to ſtay the 
Filing of the Writ of Enquiry, becauſe no Notice was given to the Te- 
* nanc thereof, nor of the Execution of it; and tho? it was anſwered that in: Page 150 
real Actions no Perſonal Notice is to he given, but the Tenant ought to , Lev. 409. 
take Notice, becauſe the Summons is always executed on the Land, and not Perkins v. 
elſewhere; yet per Curiam, the Grand Cape is a Judgment, and by that the © — 
Suit is determined at Common Law, and the Damages for the Value of the bet _ * | 
Land is added by the Statute of Merton, and Perſonal Notice ought to be gue was, 
given of the Writ, and of the Execution of it, as in other Caſes of Writs whether there 
of Enquiry; and therefore for Want of Notice they diſcharged the Inqui- was a Demand 
ſcion, and awarded Reſtitution of the Damages; but Levinz makes a N. ® Mover. 
of it, and ſays the Practicers informed him that *ris not uſual to give Notice t intitle the 
of the executing of the Writ of Enquiry in Caſe of Dower. . : 
| Den | 53 * amages; the 
Plaintiff proved an actual Demand of the Heir, being of the Age of 14 Years, then in ber Cuſtody, ho by 
his Father's Will committed to another; the Infant ſaid. his Guardian would not let him afiga Dower ; re- 
ſolved per tet cur” upon Debate. 1½, That it was demavdable of the Heir, tho' be had been under Age. 
24!y, That this Guardian was but in Nature of a Guardian in Socage, and that the Dower was not demandable 
of him, but of the Heir, tho' not in the Cuſtody of che Guardian; and that if the Heir had entered upon the 


Land to afſign Dower, he had been no Treſpaſſor upon the Guardian, tho' the Cuſtody of the Land during 


ſuch Nonage was committed to ſuch Guardian, 34h, That his not Aſſiguing Dower upon Demand, tho' he 
did not refuſe to do it, was a Refuſal in 


5 Law, to intitle the Plaintiff to her Damages, Hill. 29 & 30 Car. 2. 
in C. B. between Corſe/lis and Corſellis. a. | : 


In 


_— 


Tower. 


Daliſon 100. In Dower the Tenant to Part pleads Non-Tenure, and to other Parts 
Rich's Caſe. Dotinue of Charters; and Judgment for the Demandant z but. it was re- 


2 * 52. verſed in Error, becauſe the Tenant, being within Age, appeared by Attor- 


Note; The ney, where it ought to be by Guardian; then a new Writ of Dower was 
Caſe in Truth brought, and the Tenant pleads tout temp priſt; the Demandant pleads the 
was that after firſt Record to eſtop him; Tenant rejoins Nul tiel Record, becauſe it is re- 


mary wk verſed; which the Court agreed; but they held that the Demandant might 


tred and abat- take Iſſue that he had not been tout temp priſt, and give in Evidence the firſt 
ed without Record to prove it. | 

Aſſignment of | | 

Dower, and occupied for five Years, and then the Tenant re-entred, and ſhe brought Dower ; and agreed that 


in ſuch Caſe the Tenant need not ſay tout temp priſ generally, but ſhew the Abatement and Re-entry, for 
the Time of her Occupying ſhall be confidered and recouped in Damages, 


—— 


Leon. 56. In Dower Judgment was given upon Nibil dicit, and becauſe the Huſband 
Walker v. died ſeiſed, a Writ of Enquiry of Damages was awarded; by which it was 


Nerit. found that the third Part of the Value of the Land was 8 J. per Ann. and 


that eight Years had elapſed @ Die Mortis Viri ſui proxime ante Inquiſition 
& aſſident Damna to 801. and upon the Record it appeared that after the 
Judgment in the Writ of Dower the Demandant had Execution by habere 
fa. ſeiſinam, and that Damages were aſſeſſed for eight Years; whereas it ap- 
peared upon all the Records, that che Demandant had been ſeiſed for Part 
of the eight Years; and therefore Error was brought and aſſigned, 1f, That 
Damages are aſſigned till the Time of the Inquiſition taken, where they 
ought to be but to the Time of the Judgment; but this was diſallowed. 
24ly, That the Value being found but 8 J. per Annum, the Damages for 
eight Years ate but 641. but per, Cur” it may be that by the long detaining 
of Dower Demandants had ſuſtained more Damages than the bare Value; 
but becauſe it appeared that Damages were aſſeſſed for the whole eight Years, 
where the Demandant herſelf was ſeiſed for Part of them, by Force of the 
Judgment and Execution, it was held erroneous, . 
Brook 40, 73, In Dower if Demandant recovers by Confeſſion, or otherwiſe, yet ſhe 
78, 93. may after, upon Suggeſtion and Averment, that her Huſband died ſeiſed, 
have a Writ to inquire of the Value and Damages. | 8 
Lev. 38. In Dower unde nibil habet, the Demandant had Judgment, and a Writ 
Aleworthv. of Seiſin executed, and the Tenant brought Error, and the Judgment af- 
—_— firmed; but pending this, the Tenant aliens the Land, and dies; and now 
% ©, © the Demandant brings Scire facias againſt the Heir of the Heir, and 
Keb. 85. againſt the Alienee, to have her Damages, ſuggeſting that her Huſband 
8. C. 645, died ſeiſed; the Tenants ſeverally plead the Matters aforeſaid ; and Judg- 


1 ment againſt the Demandant; but therein agreed that the Judgment is 
ny e FEE" complete at Common Law without the Damages, and Error lies of it be- 


fore the Damages given, and that it is Time enough to ſuggeſt the Dying 
ſeiſed of the Huſband, in order to recover Damages after the Judgment 
given for the Dower; but the Statute of Merton gives Damages contra 
* Page 151 * Deforciatores, which here neither the Heir of the Heir, nor the Alienee 
are; and therefore they are loſt by the Death of the Heir, and are not a 
Lien upon the Land to paſs with it; for if they ſhould be recovered, from 
what Time muſt this Recovery be? not from the Huſband's Death, be- 
cauſe none of the preſent Tenants had the Land from that Time; nor from 
the Death of the Heir, againſt whom the Judgment was, for none of the 
now Tenants are Deforceors; and therefore they are like Damages in Treſ- 
paſs, which die with the Party ; and when the Tenant dies before Judg- 
ment for the Damages, the Judgment for the Dower remains as at Com- 
mon Law. | | | | 
3 Mod 281. A Widow brought a Writ of Dower, and recovered, and this Judgment 
NMardant v. was affirmed in a Writ of Error, after which ſhe took out a Writ of En- 
Thorold. I : quiry 


— 


_ 2 1 


— — 
Dower. 


quiry of Damages, but died before the ſame was executed ; the Damages p 
8 loſt, being no Duty till they are aſſeſſed; and therefore a Scire facia: _ _ © 


by her Adminiſtrator in this Caſe was held not maintainable, * Garth. 133. 


1 -2 ow 


3 Lev, 275. 2 Ld. Raym. 1050. 10 Mod. 161, 12 Mod. 346. 
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(K) Of the Admeaſurement of De wer. 


F the Heir within Age aſſign to the Wife more Land in Dower than ſhe 
1 ought to have, he himſelf ſhall have a Writ of Admeaſurement of Dower 
at full Age by the Common Law; fo if too much be aſſigned in Dower 
by the Heir within Age, or his Guardian in Chivalry, and the Heir dies, his 
Heir ſhall have ſuch Writ to rectify the Aſſignment but the Heir, in whoſe 
Time the Aſſignment of too much was by the Guardian, cannot have ſuch 

Writ till his full Age, becauſe till then Intereſt of the Guardian continues; 
and if any Wrong be done, it is to the Guardian himſelt, and not to the 
Heir; if a Diſſeiſor aſſigns too much, the Heir of the Diſſeiſee ſhall have 
Admeaſurement by the Common Law. | - 

If the Heir within Age, before the Guardian enters, aſſigns too much in 
Dower, the Guardian ſhall have a Writ of Admeaſurement of Dower, by 
the Statute of V. 2. c. 7. before which Statute the Guardian had no Remedy, 
becauſe the Writ'of Admeaſurement, being a real Action, lay not for the 
Guardian, who had but a Chattel; alfo by the ſame Statute it is provided 
that if the Guardian purſue ſuch Writ faintly, or by Colluſion with the 
Wife, the Heir at full Age ſhall have a Writ of Admeaſurement, and may 
alledge the faint Pleading or Colluſion generally. 

If the Wife after Aſſignment of Dower improves the Lands, ſo as thereby F. N. Y 149. 
they become of greater Value than the other two Parts, no Writ of Admea- 2 It. 358. 
ſurement lies; ſo if they be of greater Value, by Reaſon of Mines open at 
the Time of the Aſſignment, no Writ of Admeaſurement lies, becauſe _ -, ., 
the Land in Quantity was no more than ſhe ought to have; and then ir is | So Ro 
lawful to work the Mines, which were open at the Time of ſuch Aflign- 
ment. | | 

If the Sheriff aſſigns too much in Dower, by one Book it ſeems that the Palm. 266. 
Heir ſhall have a Writ of \dmealurement; but Q whether he ſhall have Brook 83. 
that or a Sire facias upon the Recovery, which was of no more than the 
third Parr. | | | 

Theſe Writs of Admeaſurement of Dower are Vicontiel, and not P.N.B.148. 
returnable; and the Parties may plead before the Sheriff in the 
County, if they think fit; but if they are removed in C. B. by a Pone, 
as the Plaintiff may, withour ſhewing any Cauſe, and the Defendant 
upon ſhewing Cauſe; and thereupon Proceſs goes out, viz. Summons, At- Page 152 
tachment, and Diſtringas; then the Sheriff cannot make Admeaſurement, 


but ought to extend all the Lands particularly, and return it in C. B. and 
upon that Admeaſurement ſhall be made. | 


F.N.B. 148. 
Co. Lit. 39. a. 
2 Inſt. 367. 


2 Inf. 367. 


Dower by the Cuſtom. 


This Kind of Dower varies according to the Cuſtom and Uſage of the C  ;, 22. b. 
Place, and 1s to be governed accordingly; and where ſuch Cuſtom prevails, Cro.Eliz,825 
the Wife cannot waive the Proviſion thereby made for her, and claim her Leon. 62, 133. 
Thirds at Common Law, becauſe all Cuſtoms are equally ancient with the 
Common Law itſelf. | Re 
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44 b. obſerved in this Kind of Inheritance in the fame Family for their equal Sup- 
ol. Abr. port; and therefore when ſhe proves unchaſte, or marries again, and thereby 
558, contracts a new Alliance, this Proviſion as to her ceaſes, and returns again 
"_— Dower into the F amily ; but the Preſumption of her Chaſtity is to continue till it 
Rook Tit, be proved ſhe was delivered of a Child, begotten during her Widowhood, 
Cuſtom 67;69 which may be in any Action brought by or againſt her. 


2. 
: Jon. 6. Sid. 136. Lambart's Perambulation 555. 


pg Dower, and demands the third Part of the Lands of A. her late Huſband 
mY ed res ] ig in Kent, Sc. Defendant pleads that the Cuſtom there is, that Wives 
9566 145 have the Moiety of their Huſbands Lands in Dower, fo long as t 

Leon. 62. live chaſte and unmarried, and non aliter, or nen ſecumdum Curfum C 
Cro.Eliz.121 Legis, and that the Demandant after the Death of her fict Huſband had 
ES, ad- married the other Demandant, Sc. et per Cur, the Cuſtom is good, and is 
Mor 260. the Law in Kent; and therefore ſhe can claim no other Dower, nor in 


pl. 408. S. C. other Manner, and the rather by Reaſon of the negative Concluſion, 
djudged. 
oe liz. 825. 8. P. and S8. C. cited. | 


Co. Lit. 33. b. By the Cuſtom of Borqugh-Engliſh, the Widow ſhall have the whole of 
110, d. her Huſband's Lands in Dower, which is called her Free-Bench. 

. 150, | 
Cro. Eliz. 415. Moor, pl. 566. The Reafon of which ſeetms to be, that in theſe Boroughs the eldeſt Son 
was introduced into the Trade of his Father, apd therefore the youngeſt Son inherited the Land, and conſe- 
quently the Wife that was intruſted with the younger Children of her Huſband had che whole during her Life. 


a. | 
Cro.Jac.126, Upon a ſpecial Verdict, the Cafe was this: A Cuſtom of a Manor was 
2 found to be, that if z Copy holder in Fee died ſeiſod, his Wife ſhould hold 
my it during her Life as Frank Bank; the Lord infeoffs the Copyholder, who 
died ſeiſed; and adjudged that her Cuſtomary Eftate was gone, becauſe 
by the Acceſſion of the Freehold the Copyhold Eftate was extinguiſhed, 
and fo her Huſband did not die ſeiſed thereof; ſecus if the Lord had en- 
feoffed a Stranger, for then the Copyhold remained ſo ſtill, and the Cuſtom 
with it. | 

Hob. 131i, Cuſtom of a Manor was, that the Wives of Copy holders for Life ſhould 
Howard v. enjoy their Huſband's Eftates during Widowhood; and the Caſe was, that 
Bartlett, A. a Copyholder for Life, purchaſed the Freehold and Inheritance of his 
Cro. Jac. 573. Copyhold, but took the Conveyance to B. and his Heir during the Life 
8. C. of A. Remainder to A. in Fee, and then A. dies; adjudged that his Wife 
ſhould have her Cuſtomary Eſtate, becauſe the Cuſtomary Eſtate of 7. 
* Þ her Huſband continued during his Life, and was not extin&, nor altered 
486 153* by the Purchaſe of the Freehold, which during his Life was in B. and then 
| all cultomary Incideats to ſuch cuftomary Eſtate remain, whereof this is 
one, and grows out of it as an Excreſcence or Fruit, and ſhe may enter 

without Admittance. | | = 
. ION of a Manor was, that the Copyholders Wives ſhould have their 
B-n/mv.$Scot, Free-Bench of all Copyholds whereof their Huſbands died ſeiſed; and a 
4 Mod. 251. Copyholder, being married, ſurrenders to A. in Fee, by way of Mortgage, 
S.C. for ſecuring 501. and this Surrender was preſented to be inrolled ; but before 


Salk. 135-.  Admitrance the Surrenderer dies, and after his Death A is admitted; and 
a 275. if the Wife ſhould have her Free Bench, was the Queſtion, For the Wife 
S. C. it was ſaid, that till Admittance the Copyhold remained in the Huſband, 

and then he died ſeiſed, and ſo his Wife within the Cuſtom; and though 


the 


1 


* — — „„„ c i ef ge 5% 4 _ 
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the Admittance after his Death has Relation to the Ie bf the Surrender, Skin. 405. 

yet that is only by Fiction of Law betueen the Parties, bur Mall not pre- f. 1104 

judice the Wife who is a Stranger; alſo, 8 the Admittance hath Re- 

lation to the Marriage, which was before, and is ꝓerfected by the Death of 

the Huſband, and ſo her Title was begun and perfected too, before the 

Title of the Surrendereez but the Court denied that the Wife had any ini- = 

tiate Title by the Marriage in this Cafe as Women have to their Dower at 

Common Law; but ſhe hath only conditional Iaception of a Title fabje K a 

to the Huſband's Power of preventing it by Klienatien, às here he might 

have done ; for ſhe is not to have her Free Bench but where the Huſband 

died ſeiſed ; and this by the Relation of rhe Surrender he did not; and ad- 

judged accordingly, | | eee 
The Cuſtom of a Manor was, that the Wife of 4 8 dying C. Car. 359, 

ſeiſed ſhould have her Widow's Eſtate z a Commiſſion of Bankruptcy is f 

taken out againſt the Copyholder, and his Eſtate ſold by the CommilHonersg ©": 

bur before the Vendee was admitted che Copyhoider dies; and yet gs 

that the Widow's Eſtate was gone, becauſe her Huſband did not die feiſed, 

his Eſtate and Right being bound by the Sale, to which the Admittance 

after has Relation, and deveſts the Widow's Eſtate. Ar EE + 
If the Cuſtom of a Manor be, that if any of the Tenahts marry Widow Rot.Abr. 562; 


ſhe ſhall have no Dower ; this is good, but Cuſtom, that the Wife of Te- Dav. 30. b. 
nant in Fee ſhall not be endowed, is not | | | | 


If there be a Cuſtom, that where the Huſbatd ſells his Lands and his Rol. Abr. 564. 
Wife receives Part of the Money, ot if it be expended in the Family, that Brent Title 
his Wife ſhall be barred of her Dower, this may be good, | . Cuſtom53, 78, 

Ancient Rent, or Common in Borough Engliſh, Gavelkind, Sc. is of g,,,4, Tide 
the Nature of the Land there, and Women ſhall have Dower accordingly ; Cuff 44, 58, 
and ſo it ſeems to be of Rent, Common, t. newly granted, though ſome 65; 69. 
have held the contrary z and in all theſe Caſes, whether it be of Land or | 
Rent, the Cuſtom muſt be ſhewn ſpecially. | ? 

If the Cuſtom be, that the Wife ſhall have for her Dower the Moiety of Perk. 435. 
the Lands and Tenements of her Huſband, c. ſhe ſhall not be endowed 436. 
of a Fair or Bailiwick, becauſe the Cuſtom ſhall be taken ſtrictly, and theie * d. 139. 
are no Tenements; ſecus if they were appendant to a Manor, whereof ſhe 


is dowable, for then ſhe ſhall have a Moiety of the Profits as appendant to 
a Moiety of the Manor, 


Dower ad Oſtium Eccleſiæ. 


Dower ad oftium Ecclefie is where a Man of full (a) Age, ſeiſed of It. Sec. 30 
Lands in Fee, after Marriage endows his Wife at the (5) Church-Dovr Co. Lit. 34. a. 
of (c) a Moiety, a third or other Part of his Lands, declaring them in 36. b. 37. a. 
* Certainty ; in which Caſe, after her Huſband's Death, ſhe may enter Page 154 
into ſuch (d) Lands without any other Aſſignment, becauſe the (e) ſolemn () Cannot be 
Aſſignment at the Church-Door is n x to the Aſſignment in pais _ " oy 
by Metes and Bounds ; but this Aſſignment cannot be made before Mar- —_ 


2 . - » Perk. 8. 
riage, becauſe before ſhe is not intitled to Dower. (6) Ds 
8 | ad eftium Ca- 
mere Caſtri wel Me ſſuagii is not good. F. N. B. 150. Co. Lit. 34 (c) It was formerly held that it 
could not be of more than a third Part of the Huſband's Eſtate. F. N. | 


| | B. fg. Co. Lit. 34. b. 36. a. 
(4) This Dower cannot be of the Capital Barony held of the King in Capite, or of the Capital Meſſuage 


held by Knight's Service. (e) This Dower, before the Statute of Frauds and Perjuries, was held to be 


good without Deed, or without Livery and Seiſin. Perk. 437. Brook 7, 80. Dyer 18. pl. 108. Co. 
Lit. 34. 4. 35. a. | © 


If this Dower be aſſigned, with a Clauſe, that, notwithſtanding any Di- Co. Lit. 32, 
vorce that ſhall happen, the Wife ſhall hold it for her Life, this is good 


a2, 
becauſe Modus & Conventio vincunt Lepem, 


If 


— — —— —— ——— 
— — 


Dower. 


Co. Lit, 38. If Tenant in Tail aſſigns ſuch Dower, this ſhall not bind his Iſſue againſt 
the Statute de donis, nor him in the Reverſion after the Eſtate ended. 
g y 


Dower ex aſſenſu Patris. 


Lit. Sed. 40. Dower ex aſſenſu Patris is where the Father is ſeiſed of Lands in Fee. 
Co. Lit. ” and his Son and Heir (a) apparent after Marriage endows his Wife by the 
36. Father's Aſſent, ad oftium Eccleſiæ, of a certain Quantity of them; in 
Perk. 444 which Caſe, after the Death of the Son, his Wife may enter into ſuch 
_ Ts = Parcel, without any other Aſſignment, though the Father be living; bur 
ö this Aſſent of the Father's muſt be by Deed, becauſe his Eſtate is to be 


Dower ex 4½ charged in futuro, and this may likewiſe be of more than a third Part. 

ſenſu Matris 85 8 
is as good. Perk 441. Co. Lit. 35, This Endowment of a Reverſion expectaat on an Eſtate for Life is 
not good, nor of Lande held by the Father in Jointenancy, becauſe not dowable of them. Co. Lit. 35. a. 
Perk. 445+ F. N. B. 150. (a) Can be only by the Heir apparent. Perk. 442. F. N. B. 150. 3 Co. 
38. 6 Co. 22. Co. Lit, 35. But it is good, though the Heir apparent be withia Age, for the Eſtate does 
not move from him. Co. Lit. 35. b. 38. a. Brook 80. 


Theſe Dowers ad oftium Ecclefie, or ex aſſenſu Patris, if the Wife enters 
and aſſents to them, are a good Bar of her Dower at Common Law; bur 
ſhe may if ſhe will waive them, and claim her Dower at Common Law, 

* becauſe being made after the Marriage ſhe is not bound by them. 
Co. Lit. 33 Theſe Dowers enſue the Nature of Dower at Common Law, and the 
F. N. B. 150. Wife may have a Writ of Dower for them, though they are certain, as well 
as for her Dower at Common Law, and as well againſt the Guardian as the 
Tertenant. fe Is | 
Co. Lit. 33.a, Theſe Dowers are good, though the Wife be under the Age of nine 
37. i. Years at the Time of her Huſband's Death, being made by Conſent. 

: Theſe Dowers are forfeited for High or Petit Treaſon in the Huſband ; 
oh Lit. 37. a. and ſo they were anciently, if he were attainted of Felony or Murder; tho? 
* 195. 2. now in theſe laſt Caſes they are ſaved by the Statutes 1 E. 6. cap. 2. and 

5 Edw. 6. cap. 11. but remain forfeitable by his Attainder of High or Petit 
Treaſon. d 


Dower de la pluis Beale. 


; Dower de la pluis Beale is where there is a Guardian in Chivalry, and the 
— N * Wife occupies Lands of the Heir as Guardian in Socage, if the W'fe brings 
39. 4. b. a Writ of Dower againſt ſuch Guardian in Chivalry, he may ſhew this 
Matter, and pray that the Wife may be endowed de la pluis Beale of the 
Tenements in Socage; and it will be adjudged accordingly; and the 
Reaſon of this Endowment was to prevent the Diſmembring of the Lands 
holden in Chivalry, which are pro bono Publico, and for the Defence of 

the Realm. | | 

Page 135 After Judgment given, the Wife may take her Neighbours, and in their 

Lit. Sect. 49. Preſence endow herſelf of the faireſt Part of the Tenements, which ſhe hath 

in Socage, for her Life. | 

Lit. Set. 49, If the Lands, which the Wife hath as Guardian in Socage, are not of 
Value ſufficient for her Dower, or if a Rent-charge be iſſuing out of them, 
upon her ſhewing thereof, ſhe ſhall recover of the Guardian in Chivalry to 
make it up. | ; 

Perk. 451. If all the Lands which the Huſband had were holden in Socage, and his 

OE Wife hath them as Guardian in Socage, ſhe ſhall be allowed the third Parc 

of the Profits upon her Account in Allowance of Dower ; but ſhe cannot 
endow herſelf of the third Part thereof, becauſe that would be to make 


herſelf 


1 


herſelf judge in her on Cauſe 3 neither can the Heir, in a Writ ef Dower 
brought againſt him, plead that ſhe is Guardian in Socage, and may endow 
herſelf. +. - yp EE, BY Þ „„ 

Guardian by Tort in Socage cannot endow herſelf de la puts Belle, be-; Cb. zo. 
cauſe the Law will not encourage ſuch Wrong and Violence. 


'Dureſs. 


VERY legal Contract muſt be the Act of the Underſtanding, 

which they are incapable of uſing, who are under Reſtraints and 

Terrors; and theretore the Law requires the free Aſſent of the Par- 

ties as eſſential to every Contract, and that they be not under any 

Force or Violence; but for the better Underſtanding hereof I ſhall conſider, 


(A) Foz what Durcſs oꝛ Degree of Reftrafnt 62 Terroz, a 
Man ſhall avoid his Deed o2 Contraft. 155. 

(B) Da wyom and by whom the Durels mult be committed. 
157. | 

(C) (hat Contracts o2 Securities may be thus avoiped. 
158, | 5 

(D) The Banner of avoiding them. 159, 


— * 
— 


(A) Foz what Dureſs o2 Degree of Veſtraint 
o Lerro2, a Man thall avoid his Deed o2 
Contract. TT a 


T ſeems clearly agreed, that where a Perſon is illegally reſtrained of his e 
Liberty by being confined in a common Gaol, or (a) elſewhere, and jenk. 166. | 
during ſuch Reſtraint enters into a Bond, or other Security, to the Perſon 
* who- cauſes the Reſtraint, that he may avoid the ſame for Durels of Im- = Page 156 


priſonment > of () For every 
Reitraint of 
the Liberty of a Freeman is an Impriſonment. 2 Inſt, 482, 


t And that is by pleading that the Bond, Qc. was obtained by Dureſs of Impriſonment. See 5% 1 59. 


But if a Man be impriſoned by Order of Law, the Plaintiff may take a 2 Indi. 482. 

Feoffment of him, or a Bond for his Satisfaction, and for the Deliverance 

of the Defendant, notwithſtanding that Impriſonment ; for this is not by 

Dureſs of Impriſonment, becauſe he was in Priſon by (5) Courſe of Law; 

for it is not accounted in Law Dureſs of Impriſonment, but where cither (4) That Du- 

the Impriſonment, or the Dureſs that is offered (c) in Priſon, or at large, . Im- 

is tortious and unlawful; for Executio juris non habet injuriam. 83 
Vol. Il. 1 | My where the 

Party i 
wrongfully impriſoned till he makes a Bond, and not where a Man is lawfully impriſoned for 8. ſe, 
and for his Delivery makes a Bond. 3 Leon. 239. per Cur, (e) If a Man be lawfully in Priſon, yet if he 
Ly makes 


Durels. 


* 
9 —— * 


2 Inſt. 483. My Lord Coke ſays, that for Menaces, in four Inſtances, a Man may 
(e) ** avoid his own Act. 1%, For Feat of Loſs of Life. 2dly, (c) Of Loſs of 
16% 8. P. Member. zahy, Of Mayhem. 4thly, Of Impriſonment. . 
2 Inſt. 483. But Menacing to commit a Battery, or to burn his Houſes, or ſpoil his 
Goods, is not ſufficient to avoid the Act; for if he ſhould ſuffer what he is 
threatned, he may ſue and recover Damages in Proportion to the Injury 
done him. i 
Cre Eliz 646. If a Man is taken by Virtue of a Proceſs iſſuing out of a Court that hath 
— . no Power to grant ſuch Proceſs, and for his Enlargement gives Bond to 
Lhyd. appear in the ſaid Court, this may be avoided, becauſe taken by Dureſs ; 
4 Inſt. 97. adjudged in an Action upon ſuch Bond, given by one who was taken upon 
8 Sar.cos, an Attachment under the Privy Seal of the Court of Requeſt; for that 
( 1) So * «un Court had (d) no Power to grant ſuch Proceſs, and therefore it was no 
the Arreſt was Warrant to the Sheriff ro take his Body. 


the Parſ- 
— of the High Commiſſion by their Command, until he entred into a Bond to appear, c. and it was 


held void. Rol. Abr. 687. 


Allen 92. If A. falſly charges B. with Felony for ſtealing his Horſe, and pro- 
Ruled by Rell cures a Warrant from a Juſtice of Peace to a Conſtable, whereby he is 
1 * taken, and being in Cuſtody, upon .' s Promiſe to diſcharge him, ſeals 
24 an Aa Bond for 101. to A. and is thereupon immediately diſcharged; this 
Iſſue on the Bond may be avoided by Dureſs; and ſo ruled, it appearing that the Horſe 
Dureſs. was B.'s own Horle, and that theſe Proceedings were only to cover the 
Deceit. | | | | 
2 Vern. 497- Alſo in Equity, if a Man by Compulſion enters into a Bond, though the 
e Terror and Force are not ſufficient to make it Dureſs at Common Law, yet 
it may be relieved againſt. 
Preced. Chan. But in this every Caſe muſt depend on its own Circumſtances; for where 
266. Hood. A. being taken by the Huſband going to Bed to his Wife, gave Securities 
man & Site. for Payment of 5007. and a Bill being brought to be relieved againſt the 
Securities, ſuggeſting a Plot to catch him; and that the Defendant with an 
Ax threatned to cut him in Pieces; but there being no Proof of a Plot, 
and it appearing that the Securities were entred into at three ſeveral Times, 
and when the Plaintiff was in cool Blood, and that he joined in concealing 
the Conſideration thereof, the Court refuſed to relieve. | 
Alſo, by a Rule of the Court of Common Pleas, 14 & 15 Car. 2. 1662. 
| all Warrants for confeſſing Judgments, taken by any Sheriff or Bailiff from 
Page 157 any Perſon in his “ or their (e) Cuſtody by Arrelt, if not executed in the 
80 if (b) Preſence of ſome ſworn Attorney of (f) either Court, and his Name 
1 ſet or ſubſcribed thereto as a Witneſs, (hall not be (g) good, or of an 
Arreſt be Force; and upon Oath made that this was not done, the ſame ſhall be 
feemingly ſet aſide, and the Sheriff or Officer may be puniſhed for ſo doing; and if 


3 Judgment be entered thereon, the ſame on Motion will be vacated and 
< Aa ſet aſide; and if the Execution thereon be executed, the Party will have 
Deſign that Reſtitution awarded him. | 
he ſhould | (B) On 
ive a War- 


rant of Attorney to confeſs a Judgment, but if he did not, to be retaken ; this is within the Rule. 6 Mod. 
85. Mod. Rep. 1. Barnes 29, 38. 2 Barnes 43. So if he be really diſcharged; yet if he has probable 
Reaſon to believe himſelf not to be diſchaiged, and under ſuch Appreherſions, he gives a Warrant for con- 


feſſivg of Judgment, it will be ſet aſide. 6 Mod. 85. agreed pr ( (Ff) Though an Attorney be pre- 


ſent, yet if there be Practice in obtaining it, it will be ſet aſide, 6 Mod. 85, See the above Authorities. 
— 90 


— — — 


makes an Obligation againſt his Agreement and Will, he may avoid it by Dureſs. 43 E. 3. 10. b. Rol. 
Abr. 687.—W here after Judgment the Defendant, having no good Cauſe of Action, cauſed the Plaintiff 
to be arreſted and detained in Priſon, threatning him that if he would not ſeal a Releaſe to him, he ſhould 
lie there and rot; and thereupon he ſealed one, and was diſcharged ; and it was ruled at Gui/dhall before 
Bridgman C. J. that this Releaſe could not be avoided by Dureſs, becauſe he was in Cuſtody in the Courſe of 
Law by the King's Writ when he ſealed, but offered it ſhould be found ſpecially if Baldwin would pray it, 
which he did not ; and therefore the Releaſe was held good. Lev. 69. | 


4 


—_ 


Dureſs. 


(B) On whom and by whom the Dureſs muſt 
be committed. 


HE Dureſs that will avoid a Deed muſt be done to the Party him- 
ſelf; therefore if A. and B. enter into an Obligation, by Reaſon of Rol. Abr. 687. 


Dureſs done to A. B. (e) ſhall not avoid this Obligation, though A. may, — — 
becauſe he ſhall not avoid it by Dureſs (Ff) to a Stranger. | Brownd. 66. 


S. C. adjudg- 
ad. (e) Cro. Jae. 187. S. P. adjudged, and that the Bond may ſtand good as to one, and be avoided 4 
to the other. (/) Dureſs by a Stranger, by Procurement of the Party that ſhall have the Benefit, is a 


good Cauſe to avoid, Wc. 43 E. 3. 6. Rol. Abr. 688. 8. C.— But Dureſs by a Stranger, without making the 
Obligee Party thereto, is no Cauſe to avoid, c. Keilw. 154. a. | 


FY 


—_— 


— 


* But ſuppoſe ſuch Bond joint, and not ſeveral, will not the Dareſs of one Obligor avoid it, as to th, 
other ? | 


But (g) a Son ſhall avoid his Deed by Dureſs to his Father; ſo (Þ) ſhall ) Rol. Abr. 


the Father his Deed, by Reaſon of Dureſs to his Son. ＋ 2u. 87. 
| f (5) 2 Brownl, 
Alſo the Huſband ſhall avoid a Deed made by Dureſs to his Wife, Rol. Abr. 68). 
2 Brownl. 


267. S. P. For the Huſband and Wife are but one Perſon. Sid. 123. cited to be adjudged. For Daureſs 


p 


of [mpriſonment of the Plaintiff's Commoign. Keilw. 154. 


But a Servant ſhall not avoid a Deed. made by Dureſs to his Maſter, nor Rol. Abr. 687. 


; 2 Browul. 
vice verſa. wk 


*(C) What Contracts o2 Securities may be *Page 15 
thus avoided. | 


Fa Man makes a (a) Leaſe by Dureſs, and the Leſſee enters, the Leſ. Bro. Title 
ſor ſhall have an Aſſize againſt him as a Diſſeiſor, for the Free Conſent Diſleifin 68. 


of Parties being eſſential to all Contracts, where either of the Parties is un- (-) So if 
a der an under 


— — — "8 


— — 


so where an Adminiſtratrix owed Money to A. in Right of her Inteſtate only, and was arreſted by A. with- 
out naming her Adminiſtratrix, and gave a Warrant of Attorney to confeſs Judgment, whilſt under an Ar- 
reſt, though Judgment was entered, and her Goods taken in Execution ; and although an Attorney was pre- 
ſent; yet the Court ſet aſide the Judgment for Irregularity, and awarded Reftitutien. 6 Mod. 163. » Mod. 
115, 139. Ld. Raym. 357, 555, 707, 797, 850, 896, 1142. (2) If one under an Arreit confeſſes 
Judgment in B. R. in the Preſence of a ſworn Attorney of C. B. it is well. 2 Barnes 36. Str. 530. and 
ſo wice verſa. 6 Mod. 8 5. 1 Salk. 402. Comb 224. See the above Authorities. If one under an Ar- 
relt by Proceſs of an inferior Court gives Warrant for confeſling of a Judgment in that Court, it will not be 
ſet aſide in B. R. though no Attorney be preſent. 6 Mod. 85. See the above Authorities —But if being 
in Cuſtody by Proceſs of an inferior Court he gives a Warrant of Attorney to confeſs Judgment in B. R. if 
an Attorney be not preſent it will be ſet aſide, 6 Mod. 85. (4) But if the Defendant is arreſted, and 
Execution, and one becomes bound for him to the Plaintiff, and the Defendant gives him Judgment for his 
Counter-Security, it is good, though no Attorney were preſent. 5 Mod. 144. One in Execution may con- 
fels a new Judgment, without the Preſence of an Attorney. 2 Stra. 1245. 


diau Kut 107. 


. . A ee * 22 —ͤd 


1 der Force and Violence, his free Aſſent cannot be ſuppoſed, and there- 
Duel mates fore ſuch Contract is void, and the Perſon who enters by Virtue of it is a 


a Letter of 

Attorney to Wrong-doer. : 
give Livery, . oY 

be ſhall have an Aſſize. Bro. Title Diſſeiſin 63. 


But if a Man by Dureſs make a Feoffment and Livery in Perſon, he 
Bro ile ll have no Aſſize againſt the Feoffee, becaufe ſuch Durefs ſhall not be 
—— eh. preſumed, for then the Power of the Pais, preſent at the Solemnity, would 
433. where have been ſuppoſed to have come in to his Reſcue, 
it is ſaid that 


'a Feoffment made by Dureſs is not void, but voidable only. 


Moor at: - So if a Man acknowledges and enrolls a Deed, he cannot afterwards 
Cro. Eliz, 88. plead Dureſs. | 


. of | 
And the Court inclined accordingly, Rol. Abr. 862. S. P. And that no Averment ſhall be taken, that a 


Deed inrolied was made by Duteis. 


Rol. Abr. 687. But a Statute Merchant may be avoided by Audita querela, becauſe it 


Owen 142. was made by Dureſs of Impriſonment. 
S. C. Vide Vi- | 


Leon. 13. In Debt, for the Arrears of an Account, the Defendant may ſhew that 
The Bath of the Plaintiff of his own Wrong impriſoned the Defendant, and aligned 
tee, & Auditors to him, being in Priſon, and that ſo the Account was by Du- 
Is Cale, „ | 

ucjudged dy „ 
ail the Judges, : 0 
F Will ſhall be (4) avoided by Dureſs or Menace of Impriſon- 
(45) So ita ment. 

Man makes 


a Will in his Sickneſs by the over Importunity of his Wife, to the end he may be quiet, this ſhall be ſaid to 
be a Will made by Reitraint, and ſhall not be good. Styl. 427. 


Keilw. 52, b. If a Man takes A. S. to Wife by Dureſs, though the Marriage be ſolem- 
N. Dyer 13. nized in facie Eccleſte, yet it is merely void, and they are not Huſband 


in Var gine. 


Sid. 65. and Wife, for without a free Conſent (c) there can be no Marriage. 


(e) Tho' de | | | 
Jure it cannot, yet de facto it may, and ſo within the Statute 3 H. 7. cap. 2. Cro. Car. 488. 


* Page 159 F (D) Lye Manner of avoiding them. 


Z Fa Man executes a Deed by Dureſs, he cannot plead Nor eft factum 
5 Co. 119. „„ * . | ; | 5 
Reſolved e, 1 for it is his Deed, though he may avoid it by ſpecial pleading Judg- 
Cur* 2 Int, ment / Actio. | 
483. S. P. : ; 
Jide Keb. 516. That in Pleading, the ſpecial Manner of the Dureſs, viz. whether it was fer Minas Vite, 
Minas Impriſonam*, c, muſt be ſet forth, and note ſo are all the Entries. 


Ejedment. 


% Eſect 91 
jectment. phos 
4 | Proceedin 
| in the com- 
mon Action 
(4) Of the Mature of the Aﬀton and Antient Manner 11 
* Paoceeding in Ejetmeit, 160, 21 
(B) Of the Modern Manner of Commencing and Pꝛoteed- qa ts on 
ing in Ejetment ; 161. And herein, : Er 4 
on. If it is 
1. Of ſerving the Declaration, Notice to the Tenant in Poſſeſ- — cha 
ſion, and entering into the common Rule, 161. N 
2. Of adding proper Parties. 163. | | his under- 

3. Of the Calls a64. | vl met is I 
O) In what Caſe the Antient Fozm is Kill to be adhered to, 20d my: 
16g. | eſpecially 
D) Of the Declaratian in Ejetment: 166. And herein, yur Cong. 

| | uen be 
1. Of what Things an Ezectmont will lie. 166. — for 
2. What ſhall be a ſufficient Deſcription thereof. 168. 4 * 
3. Of the Demiſe and Right of Entry in the Leſſor of the Obſerv. on 
Plaintiff, and of the Ouſter. 171. Stat. 101. 


(E) Of the Plea and Seneral Iſſue in Ejeftment. 176, 
(F) Ot the Uevdict and Judgment ein Ejectment. 177. 
(8) Df the Writ of Erecutton ; 178. And herein, 


1. Of the Time when the Writ is to be ſued, 178. 

2. How the Writ.is to be executed. 179. 

3. How the Plaintiff is to be quieted, and what Relief he has 
vhere his Poſſeſſion is diſturbed. 180. 


(H) Or the metne Pꝛoſits, and how to be recoberen. 181. | 
(I) Of bünging a new o2.ſeggnd. Ejectment. 182. 


: act Uu (A) Of 
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Ejectment. 


Page 160 (A) Of the Nature of the Action and antient 
Manner of P2oceeding- in Ejectment. 


5 Co. 105. N (a) Ejectment is a mixed () Action, in which a Leſſee for Years, 
g Co 77. when ouſted, ſhall recover his Term, as alfo his Damages. 

(a) This is al- 

moſt the only Remedy in Practice for recovering Land wrongfully with-held. 2 Bur. Rep. 667. (6) For it 
isr-al in Reſpect of the Lands, and perſonal in Reſpect of the Damages and Coſts, By Holt Ch, Juſt. 
Comb. 250, and 15 Days between Teſte and Return need not be in a ſcire facias on a Judgment in Ejectment, 
becauſe an Ejectment is a mixed Action. Comb. 68, 10 Med. 177. ſays it is a poſſeſſory Action. | 


+ It's founded on a Poſſeſſion within 20 Years of the Party claiming, or of him under wbom he claims, 
and is an Action within the Statute of Limitations, 21 Jac. 1. c. 16.—It is a poſſeſſory Remedy, and only 
competent, where Leſſor and Plaintiff may enter. If 20 Years are elapſed, before Ejectment brought, 


Leflor maſt biing himſel? within ſome one of the Exceptions in the Stat ute or he cannot recover. Taylor v. 


Horde 1 Bur. 60 — Twenty Years adverſe Poſſeſſion in Defendant takes away Plaintiff's Right of Poſſeſ- 
ſion as well as his Action or Remedy by EjeAment. J. — See pe 171, 2. n. and E. 176. 


6 Co. 7. Fer- This Remedy was contrived to ſupply ſeveral Defects which attended the 

rar's Caſe. bringing of real Actions; for in theſe the Party could not recover any Da- 

| mages, neither could he regularly bring a ſecond Action if he was barred 
in the firſt, | 

But the concluding the Demandant by one Action being oftentimes found 

to have been very prejudicial to his Right; to ſupply this and ſeveral other 
Inconveniences which attended the bringing of real Actions, the Man- 
ner of forming a Term for Years, and the Leſſee's bringing an Ejectment 
to recover the Term, and thereby to aſſert the Title of the Leſſor of the 
() F. N. B. Plaintiff, was found out, and was (c) firſt introduced in the 14 H. 7. before 
220, which Time it ſeems that Leaſes for Years were but of very ſhort Duration, 
and were generally defeated or determined before any intricate Title could 
be decided, and were ſuch precarious Poſſcfſions with Reſpect to the Power 
that the Owner of the Freehold and Inheritance had over them, that every 
ſuch Lefſce was looked upon only as his Bailiff; and if ouſted, could only 
have recovered Damages for the Loſs of his Poſſeſſion ; and if ouſted by 
his Leſſor, he could only ſeek a Remedy from his Cov-nants. 

It ſeems alſo, that ſome Time before the above-mentioned Period, long 
Terms had their Beginning, which to ſecure to themſelves, the Leſſtes uſed, 
when moleſted, to go into Equity againſt the Leſſors for a ſpecific Per- 
formance, and againſt Strangers, to have perpetual Injunctions to quiet 
their Poſſeſſions, which drawing the Buſineſs into the Courts of Equity, 
was probably one Reaſon which obliged the Courts of Law to come to a 
Reſolution, that they ſhould recover the Land jtſelf in an Habere facias 
Polſeſſionem. Hence this Action became, and ſtill continues, the common 
Method of controverting the Title to Lands and Tenements. 

As this Reſolution brought on a new Method of Trial unknown before to 
the common Law, it became uſual for a Man that had a Right of Entry in- 
to any Lands to ſeal Leaſes of Ejectment on the Lands, and then any Per- 
ſon that next entered on the Freehold was an Ejector; but as this was a 
Means of turning any Man out of Poſſeſſion, becauſe the Leſſee would re- 
cover his Term without any Notice to the Tenant in Poſſeſſion, therefore 
the Courts of Juſtice would nor ſuffer that they ſhould loſe their Poſſeſſions 
without any Opportunity to defend them ; wherefore the Court made it a 
landing Rule, that no Plaintiff ſhould proceed in Ejectment to recover his 
Lands again{t ſuch a feigned Ejector, without delivering the Tenant in 

I | Poſſeſſion 


mm 


nm 


— 


1 a + 


EO di... tram. 


_ Poſſeſſion a Declaration, and making him an Ejector and proper Defendant 


if he pleaſed. 


This was a proper Rule of Court, and in its Power to form; for other- 
wiſe the Court would be made inſtrumental in doing an Injury to a third 
Perſon, becauſe a Declaration might otherwiſe be delivered to a Stran- 
ger, a feint Defence be made, and a Verdict, Judgment, and Execution 
obtained without the Tenant's having any Notice of it; tho? it is not to 
be doubted, bur that ſuch Actions were brought at firſt againſt the real 
Ejectors that reſided in the Poſſeſſions; but becauſe any Perſon that came 
into the Land animo poſſidendi, was equally an Ejector with him that re- 
ſided, the Action in Strictneſs of Law might be brought againſt him; 
bur becauſe this, as has been ſaid, turned to the Injury of the reſiding 
Poſſeſſor, the Rule was made, that he thould have Notice of it, and 
therefore they would not give Judgment in Ej<ment, unleſs an Affidavit 
* was made that the Tenant in Poſſeſſion was ſerved with a Copy of the 
Declaration. : 


Upon ſuch Notice to the Tenant in Poſſeſſion, and Affidavit as aforeſaid, 


the Tenant in Poſſeſſion uſed to move the Court, that as the Title of the J R 


Land belonged to him, he might defend in the caſual Ejector's Name, 
which the Court, upon an Affidavit of that Matter, uſed to grant, and that 
the Suit ſhould be carried on in the caſual Ejector's Name, the Tenant in 


F. N. B. 489. 


Page 161 


Style 468. 


„KRaym. 93. 
Keb. 705, 740. 


Poſſeſſion ſaving him harmleſs; and then the caſual Ejector was not per- 


mitted to releaſe Errors in Prejudice of the Tenant in Poſſeſſion, ſince the 
Suit was carried on in his Name by Rule of Court, and the Proceſs for 
Coſts was taken out againſt the caſual Ejector; and he was obliged to put 


the Bond of the Tenant in Poſſeſſion in Suit, who undertook to ſave him 
harmleis. b 


Alſo by the ancient Practice ſuch Leaſes were actually to be ſealed and 


delivered, becauſe otherwiſe the Plaintiff could maintain no Title to the 


Term, and were alſo obliged to be ſealed on the Land itſelf, becauſe it was 
Maintenance to convey out of Poſſeſſion. 


(B) Df the modern Fozm of Commencing and 


P2oceeding in Ejectment; And herein, 


1. Of ſerving the Declaration, Notice to the Tenant in Poſſeſſion, 
and entring into the common Rule. 


\ Ccording to the modern Practice there is regularly no Neceſſity of 
A ſealing and delivering Leaſes on the Lands; but the Party who claims 
a Title feigns a Leaſe, and in the Name of the feigned Leſſee delivers a 
(a) Declaration to the Tenant in Poſſeſſion in the Name of the caſual Ejector, 
who is alſo now ſome feigned Perſon; on this Declaration there is (5) 
tice to the Tenant in Poſſeſſion in the caſual Ejector's Name. 


(a) Which is 
the firſt Pro- 


ceſs. 2 Barnes 


| 153. 

(5) Which Notice is, that as the caſual Ejector does not claim Title, unleſs the Tenant appears and defends 
his Title, the caſual Ejector will ſuffer Judgment to paſs by Default, whereby the Tenant will be turned ont 
of Poſſeſſion. It muſt be ſigned by the caſual Ejector. Barnard K. B. 43. and not by the nominal Plain» 


tif, Barnard. K. B. 116. Barnes 115. 


It 


Ejettment. 


Salk. 288. It hath been holden, that the Service of the Declaration ought to 
pl. 5. Barnes he on the Tenant (c) himſelf, or his (4) Wife, and that Service on any of 
148. But the his Children or (e) Servants is not good, unleſs it appears the Defendant 
Court of C. B. knew of it. But it has lately been determined, that if Tenant in Poſſeſſon 
has beld the abſconds, Service of his Niece, Father, Son, or Daughter, ebſerving par- 


2 Ac- ticular Ditections, ſhall be good. 2 Barnes 148. 2 Bur. Rep. 1116, Barnes 
_—_ + ＋ the 120. 65 5 and Caf. of Pract. C. P. 119. Supplement to Barnes 23, 24, 26. 


Receipt of the and now the 4 Geo. 2. . 8. it is enacted, That in all Caſes between 
Declaration Landlord and Tenant, as often as it ſhall happen that one half Year's 
not to be e. „ Rent ſhall be in Arrear, and the Landlord or Leffor, to whom the 
nough, and 4 ſame is due, hath Right by Law to re-enter for the Non- payment there- 


ab 8 « of, ſuch Landlord or Leffor ſhall and may, without any formal Demand 


Tender and * or Re. entty, ſerve a Declaration in Ejectment for che Recovery of the 
Refuſal, ought © demiſed Premiſſes; or in caſe the ſame cannot be legally ſerved, or no 
either to be «© Tenant be in actual Poſſeſſion of the Premiſſes, then to affix the ſame 


* « upon the Door of any demiſed Meſſuage; or in cafe ſuch Fjectment 


114, 117. © ſhall not be for the Recovery of any Meſſuage, then upon ſome notorious 
Rep. & Caf. of + Place of the Lands, Tene ments or Hereditainents comprized in ſuch De. 
Prag. C. P. 76. « ration in Ejectment; and ſuch Affixing ſhall be deemed legal Service 
— cake thereof ; which Service or Affixing ſuch Declaration in Ejectment ſhall 
leaving De- ſtand in the Place or Stead of a Demand and Re-entry, &c. L 
tion at 

c_— ſufficient. See Stra. 575. (e) Which may be on any lace off the Premiſſes. 2 Stra. 1064. 
though Tenant both, Deaf and Dumb, yet good. 2 Barnes 130, 131. How'if Tenant in Poſfeſſion be petfon- 
ated. 2 Bur. Rep. 1081, 1082. ( Which muſt be on the Premiſſes, ) Service on Servant is Al 
in K. B. 12 Mod. 313. unleſs Tenant abſconds. 2 Bur, Rep, 1181, 1182, 2 Bartard K. B. 314. But it 
is allowed in C. P. Comb. 47. Barnes 116. 2 Batnes 157. 


+ It muſt appear there was dot a fuffici-at 'Diftrefs, vi the Stathte. But if the Landlord has a Right to enter 
excluſive of the Statute, he may bring his Ejectment, tho? there be ſufficient Dittteſs, and if Defendarit ap- 
pears, by entering into the Rule to confeſs Leaſe, Entry, and Ouſter, I conceive He preclutſes himfelf from 
odjectiog to want of actual Entiy, as that is only _— to avoid a Time, for which ſee 3 Burr, 1895. 
lf Tenant does not appear and Judgment goes againſt the caſual Ejector, there will not be any one to ob- 
ject. 


+ Sed qu. If the Court would not now hold that ſufficient ? 


* Page 162 After the Declaration delivered, the Plaintiff's Attorney (except as is 
above excepted by the Statute) is obliged to make Oath that he delivered 
to J. D. Tenant in Poſſeſſion of the Premiſſes in Queſtion, a true Copy 
of the annexed Declaration, with the before-mentioned Sublcription, which 
ſaid Subſcription the Deponent did then read to the ſaid F. D. and ac- 
quainted _ with the Contents thereof. 

This Afﬀidavit is to be poſitive, that J. D. was Tenant in Poſſeſſion 
pag aha that the Defendant acknowledged himfelf to be fo, becauſe no Man ſhould 
n of be turned out of Poſſeſſion without à poſitive Affidavit, on which he might 
Service on Charge the Defendant with Perjuty. 
IN 0 be Wives ** and B. who or one of b are T 
or C. his Wife; ort 4 who or one —— ; | | 
118. Supplement to Barnes 26. Rep. S Caſ. Prad. 8 R * 


Upon this (a) Affidavit the Plaintiff moves for Judgment againſt the ca- 

(a] For the ſual Ejector, which is always granted, unleſs the Defendant in due Time 
Subſtance of a enters into the common Rule of confefſing Leaſe, * Entry and Ouſter; this 
proper Affida - Rule being made by Aſſent of Parties, an Attachment lies for Non-per- 


. formance of it, as for all other Rules of Court that are diſobeyrd; and 


See Rep. & this is all (5) the Remedy which the Parties on both Sides have lor their 
Caf. of Prad. Coſts. 

C. P. 68. and 

before whom it ought not to be ſworn, Supplement to Barnes 26. (5) Salk. 259. pl. 14. 


Ii 


If there be ſeveral Perſons that claim Title, the Rule may be drawn See Supplement 
nerally or particularly; generally that F. H. who claims Title to the “% Barnes 24, 

remiſſes in Queſtion in his Poſſeſſion ſhould be admitted Defendant for *5: 
ſuch Meſſuages; and this puts a Neceſſity on the Plaintiff at the Aſſiſes to 
diſtinguiſh by Proof what Tenements are in each Defendant's Poſſeſſion, 
becauſe by the Rule he is to confeſs Leaſe, Entry and Ouſter, only for the 
Lands in his Poſſeſſion ; and if the Plaintiff cannot diftinguiſh roof 
what Tenements are in each Defendant's Poſſeſſion, he can have no Verdict 
againſt him, and conſequently no Judgment. | 

Or the Rule may be drawn ſpecially, that J. H. who claims Title to gee 2 Barc 
ſuch Lands, expreſſing them particularly, ſhould be admitted Defendant, 148. 
and that ſuperſedes the Neceſſity of Proof, that the Lands are in. his 
Poſſeſſion ; and if the Defendanti Attorney will not give a Note of the 
Particulars of the Land for which he was admitted Defendant, the Plaintiff 
may ſummon him before a Judge, who will order the Rule thus ſpecially 
to be drawn up, in caſe the Party in Poſſeſſion will admit himſelf to be 
Defendant. | Sad whe 

The Declaration againſt the caſual Ejector ought to be delivered before (d) (4) Other- 
the Eſſoign-Day of the iſſuable (e) Terms when the Cauſe is deſigned to be wiſe Plaintiff 
tried, and if one delivers an Ejectment before the Eſſoiga-Day of either of <22p*t have 
the two iſſuable Terms, the Party is bound to plead without further No- J dn gude. 
tice, within eight Days in that Term; bur if the Declaration be delivered duent Term. 
before the Eſſoign-Day of Michaelmas or Zaſter Term, which are not iſſua- arnes 1 4, 
ble Terms, the Party is not bound to plead without Motion made, and a {) viz. Hilary 
Rule obtained in thoſe reſpective Terms; and if that Rule be to plead be- 4 Trinity. 
fore the common Lime in the iſſuable Terms, then there muſt be Notice | 
given of the Rule, otherwiſe not. 2 9 A 

Alſo where the Declaration was delivered after the Eſſoign-Day of Mi- atk. 257. 
chaelmas Term, and the Plaintiff let that Term paſs without doing any pl. 9. See 
Thing, and alſo till the laſt Day of Hilary Term in like Manner, when 2 Barnes 153, 
he moved for a Rule to plead, ind for want of a Plea ſigned Judgment; % 1. 
the Court held this to be a Surprize upon the Defendant for when he 
let all Hilary Term lip without doing any Thing, within which Time he 
might have had a Trial, he ought to have given freſh Notice, as in caſe a 
Man lets an Aſſizes paſs in a Country Cauſe without Proceeding; and for 
this Reaſon the Judgment was ſet aſide. | 20s 4 434 

If on the Trial the Defendant will not appear and confeſs Leaſe, Entry see Barnard. 
and Ouſter, the Courſe is to call the Defendant and his Attorney, if he be K. B. 48, 49, 
within the Rule, and then to call the Plaintiff himſelf and nonſuit him, 239+ 


* and then, upon the (a) Return of the Poſtea, (5) Judgment will be given 
againſt the caſual Ejector. $4 


—_ 
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Tf Plaintiff figns Judgment againſt the caſual Ejector, as of the preceding Term, and takes out 
Execution immediately, whocan complain the next Term ? for the Defendant who entered into. the. Rule, .by 
not confeſſing, is, I conceive, in the ſame Situation as.if he had never appeared, and there is not any Reaſon 
why he ſhould delay the Plaintiff after he has voluntarily given up all Pretence of Title. 


Vu if. . 1 If 


> 
41 * — * * 
— 2 2 

— —t— — u—¼ — — 


— * wY 
—— = 
* 
- as * 
* EA a _— r x — — 3 25 is 2s 
— — „ — 2 — It 4 "4 ” 
— — — — w — * Þy — * 
* * * 7 : * XY * 
e E 8 ä 2 « 44 - KS . 584 = 


— — — —— — — — 


Ejectment. 
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7 Keb. Rep. If the Plaintiff in Ejectment, who is but a nominal Perſon, dies, yet 
372+ the Action ſhall not abate, becauſe if there be any other Perſon of the ſame 
Name, the Court will intend him to be the Perſon mentioned in the Decla- 
ration, becauſe he is only nominal, and therefore while there is any Perſon 
of the Name living, the Leſſor of the Plaintiff, who is only concerned in 
the Intereſt, may proceed in the Suit. | * 
Salk. 260. Alſo if the Plaintiff, who is only a Truſtee for the Leſſor, releaſes the 
pl. 15. Action, he may be committed for the Contempt F. 


+ The conſtant Mode now is, to declare in a fictitious Name, ſuch as Jobn Doe, fc. for the Leſſor of the 
Plaintiff is the real Party. 


Carth. 288, The Rule in the Common Pleas is, that the Tenant in Poſſeſſion ſhall 
forthwith appear and receive a Declaaation ; and this ſuperſedes the Ne- 
ceſſity of an original Writ, becauſe the Tenant is to appear and receive a 
Declaration, and therefore cannot take any Advantage for want of an Ori- 
ginal, unleſs in a Writ of Error; but when a Writ of Error is brought, 
they muſt file an Original, unleſs it be after a Verdict, when it is helped by 
the Statute 18 Eliz. c. 148. | WF» 


F After Verdict the want of Original is helped by the Statute, If Judgment goes againſt the caſual Ejector, 
as he is only fititious, Error cannot be brought, for there is not any one in Court to ſue the Writ,” And [ 
1 if the Note above, as to an Infant Tenant bringing Error, where Judgment is againſt the caſual 
EjeCtor, is conſonant to modern Practice, or Reaſon. If he entred into the Rule, be ſhould have complied 
with it, and have confeſſed. If he does not be muſt take the Conſequences, ſhould a Judgment be obtained by 
Surpriſe againſt caſual Ejector, where an Infant is Tenant (or indeed in any Caſe) the Court on Motion, 
would, if there was ſufficient Ground for it, ſet afide the Judgment. And, if Application was not made in 
due Time, ſuch Judgment is not ſo far binding on the Tenant, as to prevent him from bringing an Ejectment, 
and trying his Title, I do therefore conceive Error cannot be brought in any Caſe, where Judgment goes 
againſt the caſual Ejector. "4 =” Fa: 


| »Show. Rep. Alſo in the King's Bench, where a Perſon may proceed as well by Ori- 


249. — Bo ginal as by Bill, there is no Need of an Original nor of a Lalitat, or Bill of 
Fin. Ejectment; but before there be any Proceedings, common Bail muſt be 

filed for the caſual Ejector; alſo incaſe of a Writ of Error, the Party muſt 
5 Mod. 333. Als — of Ejectment, beſides the Plea-Roll, before the Errors are aſ- 

ned. 130 2 | 

Sid. 24. pl. 5. be Court hath changed the Plaintiff in Ejectment after the Decla- 
(O ln Carth. 3 ration delivered, and hath (c) enlarged the Term where the Cauſe hath 
Comb. 13. 30. been long in Agitation, and Judgment entred againſt the Plaintiff after he 


it is ſaid that is dead. | | 

the Court will | | | | 4 
enlarge the Term; but in Carth. 401, 402. 6 Mod. 130. Comb. 110. Salk. 257. pl. 8. it is ſaid that 
it cannot be done without Conſent of Parties, although the Plaintiff is hung up by an Injunction in Chancery, 
or delayed by a Writ of Error brought in the Exchequer Chamber, for that this would be altering Records; 
and it was the Party's Fault in not delivering a Declaration of a Term long enough to get Judgment}. 


I In Str. 1211. tis ſaid the Court will not in any Caſe allow an Amendment in the Declaration, becauſe 
in FjeAment it is in Nature of Proceſs. 


2. Of adding proper Parties. 


No (4) Perſon is admitted to defend in Eje&ment unleſs he be Tenant, 


By Holt C. J. and is or hath been in Poſſeſſion, or (e) receives the Rent, becauſe it is 


| — an Act of Champerty for any Perſon to interpoſe to cover the Poſſeſſion 
Barnes 29. 1 el 2046 | Hoek, with 
Barnard K. 8. 


422. (4) And therefore a Mortgagee has been refuſed to be made a Defendant with the Tenant, for no- 
body is admitted to that but the Landlord ; but this muſt be where the Mortgagee had not got into Poſſeſpon. 


Supplement to Barnes 29. (+) To make the Landlord a Defendant in Ejectment, is of Right ; 2 ER 


md. 


PY — * 
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® with his Title; and if the Party would make any Perſon Defendant with * Page 164 
another, who was not concerned in the Poſſeſſion of the Tenements, this 
was a Miſchief at Common Law, becauſe recovering againſt one of the 
Defendants, there was conſequently no Remedy for the Stranger for his 
Coſts ; but that is remedied by 8 NG V. 3. cap. 10. whereby Coſts are 
given to ſuch Stranger who is made Defendant, unleſs the Judge certifies 


immediately on the Trial, that the Plaintiff had a probable Cauſe for mak 
ing ſuch Stranger Defendant, . | ol 1 TR 


In Ejectment, where there are two Defendants for the ſame Premiſles, vent. 2 
and one appears and confeſſes Leaſe, Entry and Ouſter, and the other does 2 Vent. = 
not, the Plaintiff cannot proceed againſt the other, but he muſt be non- 
ſuited, becauſe both the Defendants not admitting the Demiſe, and the 
Plaintiff not proving an actual F Entry and Demiſe, he cannot maintain his 
Declaration; but if there appeared any Covin between ſuch Perſon not ap- 
pearing, and the Leſſor of the Plaintiff, the Court will ſtop the Judgment 
againſt the caſual Ejector, for the Patt of him who appeared, and oblige 
him who did not, to releaſe the Coſts, becauſe a Declaration was delivered 
to each of them for their reſpective Parts; and therefore, where one does 
not pay Obedience to the Rule, the Plaintiff has Judgment againſt the 
Ejector for his Parc only, OY : au8 4 0 


Rod 


+ We conceive this Caſe, is not, now, Law. — Defendants who appear, enter into a Rule to c 


2 | onfels Entry; 
and an actual Entry is not neceſſary, unleſs to avoid a Fine —Befides the Defendant 18 nominal, before — 
Rule entered into. — If there are two Tenants, one appears and one does not, Judgment againſt the caſual 


Ejector may be ſigned as to the Tenant uot appearing, and Execution iſſue, if he hold any Part of the Pre- 
miſſes ſeparately, and Proceedings go on againſt the other, Teoant.—lf they jointly hold, then Execution 
ſhould not iſſue till after Verdict and final Judgment, agaioſt the Tenant who appears. . 


And where there are ſeveral Defendants to whom the Plaintiff delivers 2 Keb. 524. 
Declarations that are ſeverally concerned in Intereſt, and the Plaintiff-moves © 

to join them all in one Declaration, yet the Court will (a) not do it; hut the (4) For the 
Plaintiff muſt deliver ſeveral Declarations to each of them, becauſe each Leſſor might 
Defendant muſt have a Remedy for his Coſts, which he could not have if have ſued 
they were joined in a Declaration, and the Plaintiff prevailed only againſt * 
one of them; and by this Means the Plaintiff might have a Tenant of his — * 


| and it would 
own, Defendant with others, in order to ſave the Coſts. beobliging 

f ; : him to go on 
againſt all, when perhaps he might be read 


y in ſome of them only. 2 Stra. 1149. Barnes 121. and Rep. 
& Caſ. Prad. C. P. 119. both contra. 1 


3. Of the Coſts. 


The Parties by entring into the common Rule are under the Power of Salk. 259. 
che Court, by virtue whereof the Court awards Colts, which being taxed pl. 16. 


by = 
© 
* 
- * F 8 
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K. B. 149, for otherwiſe he might be prejudiced in his Inheritance, by Combination between the Plaintiff and 
Tenant in Poſſeſſion. Salk. 257. pl. 10. See Stat. 11 G. 2. c. 19. ſ. 13. and g Vin. Abr. 330. 2 Stra. 
1241, 1242. Barnes 114. 2 Barnes 125, 126. — So the Landlord, though a Feer, Comb: 339, ora Mem- 
ber of Parliament, muſt be joined, if he applies for it; for every Perſon, who has any Privilege, has it by "Law 
which the Courts cannot compel him to waive, Salk, 256. pl. 6. ——But a Landlord may refuſe to be made 

Defendant. Salk. 256. pl. 6. Where it was moved, that the Wife of the Leſſor of the Plaintiff might 
be made Defendant, the Plaintiff's Title being by a pretended Marriage, which was controverted, and the 
Court inclined accordingly ; but perceiving it to be a Trick to gain Time, and ſo to put off the Trial, it was re- 
fuſed. Salk. 257,—One-whbo is only a Truſtee need not be joined. Comb. 332 If a material Witneſs 

is alſo made a Defendant, the right Way is for him to let Judgment go by Default but if he pleads, and by 


that Means admits himſelf Tenant in Poſſeſſion, the Court will not afterwards upon Motion ſtrike out bis 
Name, Dormer v. Forteſcue, Mich. 9 Geo. 2. 


— 
—— . —U—ñä — E-—EF—6— ñ—.— ——— — 
— 


in all Caſes 


between Land- proceed the old Way, by ſealing a Leaſe on the Land, and giving Rules 


—_— nominal, without ſuch proper Affidavit, leſt otherwiſe a third Perſon ſhould 


_ — m—_—_. — 
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by the Maſter, if demanded of the Party, and he refuſes to pay them, the 
Court on Affidavit thereof will grant an Attachment. | 
2 Lev. 66, And although the Plaintiff in Eje&ment be but a nominal Perſon, yet if 
6 Mod. 309g. he be not to be found, or if he be not able to pay the Coſts, the Attorney 
12 Mod. 318. or Solicitor is liable, or may be committed until he pay the Cofts, or pro- 
Su. 40 quce a Plaintiff that is able to pay them. | 
Alſo if a Stranger carries on a Suit in another's Name, who has a Title, 
and yet is ſo poor that he cannot pay Coſts; in cafe he fails, upon Affi- 
davit of this Matter, the Court will order ſuch Perſon, who carries on the 
Suit, to pay Coſts to the Defendant. 
If an Infant delivers a Declaration to the Defendant, ſome Friend or 
Str. 693, Guardian muſt be ſet up as Plaintiff to anſwer the Defendant's Coſts; 
2 Str. 932. but if ſuch Perſon dies inſolvent, ſo that the Defendant has no Remedy, by 
1 this Rule the Infant himſelf muſt anſwer the Coſts, becauſe the Rule was 
2 Kel. 65. entred into for the Infant's Benefit; and even Infants muſt not diſturb the 
pl. 17. Poſſeſſion of others by unlawful Entries, without being puniſhed with 


Proceedings h 


_ Rep. If there be Baron and Feme Leſſors in Eje&ment, and one dies after 
27. N. 1. entring into the Rule, the ſurviving Perſon is liable to pay Coſts. 

If Ejectment be brought to be tried at Bar to bring a Matter in Queſ- 
tion, as the Validity of a Will, and a Parcel of Land is inſerted in the 
Declaration, which is not concerned in the Queſtion, but to which the 
Plaintiff hath undoubted Right, and the Defendant confeſſes Leaſe, Entry 
and Ouſter for the Whole, not obſerving this Part, the Plaintiff ſhall 
* not on this Account be excuſed from the Coſts; but the Court will give 
the Defendant leave to retract his Confeſſion as to this Parcel; and fo it 
( Mich 27. was done in (a) a Caſe where a Parcel of Copyhold Land being inſerted in the 
Car. 2 in B. R. Declaration, which was not touched by the Will, no Surrender being made 


bet j 
agen © the Uſe of the Will. 


Preſlon. 
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(C) In what Caſes the ancient Foꝛm ts ſtill to 

be adhered to. 

W HERE the Houſes or Things for which the Ejectment is brought 
( But by are (5) empty, in ſuch Caſe no Declaration can be delivered, nor 
4Geo.z.c,28, Affidavit made thereof, by Reaſon of which the Court cannot proceed to 

give Judgment againſt the caſual Ejector; and therefore it is neceſſary to 


_— to plead, and when theſe Rules for Pleading are out, Affidavit muſt be 


there be no made of the whole Matter; upon which the Court grants Judgment; but 
Perſon reſi= ( c) there can be no Judgment againſt the caſual Ejector without moving the 
chang tn the Court for that Purpoſe, tho the Rules for Pleading are out, becauſe the 
Howhs. De. Court will not grant any Judgment againſt the caſual Ejector, who is only 


cannot legally be tricked out of his Poſſeſſion, "I 
— . 

is ſufficient to it to the r of the Houſe or on ſome notorious Place on the Lands, in caſe the Eject- 
ment be for Lands.“ (c) Salk, 255. pl. 3. | 2 


1 


* And 


kept his Door ſhpt, it was thought the 
beſt Way to ſeal a Leale on the =» and proceed in the old WA z but 
in this Caſe it ſeems, that if the Practice and Fraud of the Tenant be made 
appear to the Court by Affidavit, the Court will grant Judgment againſt 
the caſual Ejector viii. | | 

It has been held, that where a Corporation is Leſlee of the Plaintiff they. - 
muſt give a Letter of Attorney to ſome Perſon to enter and ſeal a Leaſe upon 
the Land, for a Corporation cannot make an Artorocy or Bailiff but by 
Deed, nor can they appear but by making a proper Perſon their Attorney 
by Deed , therefore they cannot enter and demiſe upon the Land in Perſan 
as natural Perfons can; nor can they ſubſtitute an Attorney to enter into a 
Rule for their Coſts; nor will an Attachment go agginſt them far Diſobe- 
dience to that Rule, and by Conſequence they are put to make an (d) act ual () But in 
Leaſe upon the Land, which Leaſe muſt try their Title, and theo the At- — 390. 
torney may proceed in the common Method that is not altered by the ſaid 3% . 


Bolli, in E- 
Statute. bk | jetmens, 


- wheret 


Plaintiff declared upon 8 Demiſe made to bim by the Aldermen and Bande nher ſetting forth that 
4 


it was by Deed, or ynder the Seal of the Ce erden ; and on a Writ of Error it was held well enough; and 
that this being « kRticious Action to try the Title, the Demiſe need not now be ſet out to have been by 


Another Inſtanee, where the old Method is to be obſerved is, where 
the ſeveral Intereſts of the Leſſors of the Plaintiff be not known, and there 
it is a good Way to ſeal a Leaſe upon the Premiſſes, left they ſhould fail 
in ſetting out in their Declarations the ſeveral Intereſts which each Man 
paſſes 3 and in that Cafe it is the beſt Way to proceed in the old Manner 
even now, * » Or th 


may >> * 


on Joint, and on ſeveral Deviſes, in ſo many different Counts, and in esch Count go for the whole, and re» 
cover according to the Title. 0 


So where the Proceedings are in an inferior Court, there they muſt 
proceed by actually ſcaling a Leaſe, becauſe they cannot make Rules to 
confeſs Leaſe, c. in as much as ſuch Courts have not an Authority to 
impriſon for Diſobedience to their Rules; and the Reaſon is, the inferior Page 166 
Courts having but a limited Authority cannot make any new Rules to bind 
Perſons that do not come in by proper Proceſs of ſuch Court; but the 
Courts above, having an unlimited Authority in every Thing within their 
3 ſhall bind any Perſon that conſents to their Rules; and there- 

ore in ſuch inferior Courts the Leaſe is ſealed on the Land, and the 
Defendant tries the Title in the Name of the caſual Ejector to ſave 
Expence. | 1 | 

If an Ejectment be brought in an inferior Court, and a Habeas Cor- Sid. 331- 
zus be brought to remove it, and the Plaintiff in Eje&ment declares againſt Cro. Car. 82, . 
the caſual — there may be a Rule to confeſs Leaſe, c. as if ha had 4 0 0 
gy declared in the Court above, and the Court will not grant @ pro- 
cede nao. Nn 


* 


+ For in the Court above the Plaintiff declares de no. I „ err 


If a Habeas Corpus be brought to remove a Cauſe in Ejegment out ꝗf an 2 Reb. ig. © 
inferior Court, and the Lands lie within their Juriſdiction, and the Leſſor -- 
of the Plaintiff ſeals a Leaſe on the Premiſſes, the Courts above will grant a 


: * as —_—_— _ oY 
—— — —_— 


lu. tend re * th — K 
— 


Wy 2 — 9 5 __ \./ 


And by 11 Geo.2. e. 19, J. 16. where Teaants deſert the premiſſes, Landlords may be pet in Poſſeſſion 
by two Juſtices of the Peace, Yide as to 4 Geo, 2. Ante 161. 2 * nnr 
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procedendo, becauſe the Title of the Land is a local Matter, properly within 

the Juriſdiction of the Court below, where, if they proceed regularly, 

they ſhall not be prohibited; but if the Leſſor has not ſealed a Leaſe on the 
t Sed qu. as Premiſſes, they will not. T Ayo | 


proce- 


to a 
dendo, if the inferior Court has not an excluſ ve Juriſdiction? 


2 Keb. 69. But if the Lands do lie partly within the Cingue Ports and partly with- 
out, the Defendant cannot plead above the Juriſdiction of the Cingue Ports; 
for tho* the Land be local Matter, yet the Demiſe is tranſitory and triable 
any where; therefore tho” the Plaintiff may lay his Action for that which 
lies within an inferior Juriſdiction in the Court below, if he takes proper 
Meaſures for that Purpoſe; yet if he will lay it above, ſince the Demiſe is 
tranſitory, the Defendant cannot ſtop his Proceeding, becauſe the Courts 
above for ſuch tranſitory Matters have a proper Juriſdiction. . 

Moor 86s, If the Defendant in an inferior Court comes into a Rule to confeſs Leaſe, 

Keb. 785, Fc. and the Cauſe be removed by Habeas Corpus, and the Judge of the in- 
ferior Court grants an Attachment againſt the Defendant for Diſobedience 
to the Rule, the ſuperior Court will grant an Attachment againſt ſuch 
Judge for compelling Obedience to their Rules, and thereby obſtructing 
the Buſineſs of the ſuperior Courts, ſince the Defendant is not bound by 
the Rule he entred into the inferior Court, ſuch Rule being only the 
Practice of the ſuperior Courts. 


D) Df the Declaration in Ejectment ; And 


herein. 


1. Of what Things an Ejectment will lie, 


N Ejectment does not lie for a Rent or Common (a) appendant, or 
(a) For Com- other Things that lie merely in Grant, becauſe theſe being (4) incor- 
mon appen- poreal Things are in their Nature inviſible que neque tangi nec videri 


gp * poſſunt and therefore not in their Nature capable of being delivered in 
Str. 54. Execution. | 
Andr, 107, 


Cro. Car. 202. Cro. Jac. 146. (2) Co. Lit. 9. a. 


Yelv. 143: So an Ejectment does not lie de quodom rivuio, Sc. aquæ curſu, called 
Challener and Locar in L. for rivulus five aquæ curſus lies not in Demand; for non mo- 
Thomas ad- * ratur, but is always flowing; nor (c) can Execution by Habere facias ſeiſi- 
* nam be made thereof, and therefore the Action oughr to have been of ſo 

Page 166 many Acres of Land aqua coopert : But if the Land under the River does 


A 4. not belong to the Plaintiff, but the River only, then upon a Dilturbance 


Poph. 167. the Remedy is by Action upon the Caſe only. 

S. C. cited 

& wide Godb. 1 57. Which ſeems contrary, (5) For this Reaſon an Ejectment does not lie de piſcaria in ſuch 
a River more than of a Common Appreader or Rent; adjudged upon a Writ of Error upon a Judgment 
out of Ireland, and the Judgmert for this Rea jon reverſed, Cro. Car: 492. But Fore: laid, perhaps an 
Aſſiſe would lie for it, becauſe it is proficuum in certo loco capiend. & wide Cro. Jac. 146. See 8 Mod. 277. 
But an EjeQment lies pro flag no, becauſe in Law the Word flagnam comprehends both Land and Water, 
Yelv. 143. Co. Lit. 5. Regiſt. 227. So de guroite is good for the ſame Reaſon. Ca. Lit. 5. 


80 


Ejectment. 
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So an Ejectment does not lie de pannag io, becauſe this is only the Maſts Lev. 212. 
that fall from the Trees which the Swine feed on, and not Part of the Soil e and 
itſelf, as the Herbage is, and is no more than the Fruit which falls from 5 aqjudg- 


the Trees, which the Swine have a Right to feed on. 5. Cod _ 
| 4 


But an Ejectment lies of a Boilary of Salt, that is, where a Man hath no Cro, Jac. 150. 
Inheritance in the Soil in which there is a Well of Salt-Water, but only a faid to have 
L-3ſe or Grant of ſo many Buckets of the Water as will ariſe (which are Deen ” 
called the Boilaries) and theſe are with-held from him, he may bring his 1% 7. 
Ejectment for ſo many Boilaries as his Grant was. S.P. * 1. "EA 
So an Ej-&ment lies for a Coal-mine, becauſe it is not to be conſidered as Co. jac. . 5g 
a bare Profit apprender; but a Coal-mine comprehends- the Ground or Soil Commyn and 
itſelf, which may be delivered on the Execution; and though a Man may V, ad- 
have a Right to the Mine without any Title to the Soil, yet the Mine itſelf Nn 10 
| being fixed in a certain Place, the Sheriff has a Thing certain before him, Rl. By 2 
to deliver in Execution. 483. 8. C. 


| cited, 
Hard. 57. S. C. cited to be adjudged, Carth, 277, 4 Mod. 143. Comb. 201. Show. Rep. 36 
Salk. 2;5. pl. 2. S. P. admitted. | P- 304. 


An Ejectment lies pro prima tonſura, that is, if a Man hath the Grant of Cro.Car. 262, 
the firſt Graſs that grows'on the Land every Year, he may recover it in 0 ard and 
Ejectment of him that with holds it from him; for the firſt Graſs, or prima — 1 
tonſura, is the beſt Profit and Grant of the Property; and therefore he that — "ny 
hath it ſhall be eſteemed the Proprietor of the Land itſelf till the contrary Wakes, good. 
be proved; for the After-Graſs or Feeding is in the Nature of Commonage; #arn 1 29. 
as therefore he, that hath the firſt Grals or tonſura, has the moſt ſignal Pro- —— —＋ 
fits of the Land, and may keep it longer or ſhorter on the Land, accord- bnogr 4 
ing to the Seaſonableneſs of the Year, it is but reaſonable to give him this 2 Baroard. 
Remedy againſt the Perſon that ouſts him of it, eſpecially when it is a fixed K. B. 126. 
determinate Thing, which the SherilF may put him in Poſſeſſion of; which 2 Stra. 1120. 
diſtinguiſhes it from a Right of Common or other Profit apprender; for the | 
Commoner cannot aſſign any one Acre which he hath a Right to ſeparate 
from the reſt of the Commoners; whereas the Grantee of the firſt Graſs 
has in Reality a Right ro the Land itſelf till the Crop be taken off; 
for no Man can enter on the Land till that be off, without being a 
Treſpaſſer. | | | 

So an Ejectment lies pro berbagio, becauſe the Herbage is the moſt ſignal Hard. 303, 
Profit of the Soil, and the Grantee hath at all Times a Right to enter and 401. 
take 1t. | | 

So an Ejectment hes (a) pro paſtura centum ovium, that is for ſo much Pal. g;. 
Land as will feed One Hundred Sheep. (a) But wide 


Hard. 58. 
where a Caſe is cited to have been adjudged, that Ejectment lay not de Poſtura.. 


Although Tithes are eſteemed. Part of the incorporeal Inheritance, Cro. Car. 301. 
and by the Common Law were only of Eccleſiaſtical Conuſance ; yet Jen. 32! 


being in the Hands of Lay Proprietors are now conſidered as a Tem- 4 28 


poral Eſtate, for by the 32 H. 8. cap. 7. it is provided, that every * Page 163 
2 A 3 . S 

(b) Lay Perſon having any Eſtate of Inheritance, Freehold, Right, Term, (4 This Re- 
or Intereſt in Tithes, and being thereof diſſeiſed, ouſted, wronged, or medy is given 
otherwiſe kept from the ſame, ſhall have his Remedy in the Courts of Law only to Lay» | 


for them in like Manner as for Lands; and hence it is that an Ejectnien N. 


. | c ators, and - 
lies for Tithes. ©. tnerefore the 


| ; Act of Par- 
liament leaves Spiritual Perſons to purſue their old Remedy in the Spiritual Court. Ce. Lit. 159. 
Dyer 116. pl. 71,—— That an Ejectment lies only for Tithes in Kind, but does not lie where the Tithing 


_ in Modo Decimandi ; but for this and of the Manner of ſuing for and recovering Tithes, wide Head 
of Tithes, | | 
| An 


N Latch.. 62. An Ejettment lies pro Reforia, becauſe a Rettory confilts of a Church, 
lj | Glebe-Lands and Tithes. ; 266 
18k 8998 It was formerly held, that an Ejectment did not lie pro Capella, becauſe 


"i Style 10z, it was Res Sacra, which was not demiſable ; but now fince they are become 
F Do. Pit, Lay Inheritances, they are recoverable in Ezetment, as other Lay Eſtates z 

| = but it muſt be demanded by the Name of a Meſſuage, or it is not formal. 

1 pl. 7. y ſee | | | 

f 2 Str. 914. F 

[i] 2. What ſhall be a fufficient Deſcription of thofe Things for which 

{Ml | an Ejectment will lie. | 


| 2 Barnes 151, In this Action the Law requires, that the Thing: demanded be fo par- 
2 Ld. Raym. ticularly ſpecified, that the Sheriff may certainly know what to give the 
| 1470. Pofſe ſſion of, if the Phaintiff ſhould recover ; for the Judgment is in or- 
. der to Execution, and the Judgment would be vain, if Execution could 
» 206. god not be had of the Thing ſpecifically demanded ; but in this Action the 
Judges did not confine themſelves to thoſe Rules which govern the Precipe, 
but allowed ſome Things to be recovered in this Action, which could not 
be demanded in a Præcipe; becauſe ſince the Eſtabliſhment of that Real 
(a) Hence it Action, (a) many Things have been added and improved by Art, and 
is ſaid in acquired new Appellations that are perfectly  underſtaod now by the 
Palm. 337- Law, which are not found in the antient Law-Books; and as Men begun 
4 to contract by new Narnes which were not known in the old Law, ſo it 
- Ejeftment was reaſonable to ſuffer the Remedy to follow the Nature of ſuch Con- 
will lie ofa tracts. | | | 
Hop-yard. 
Dyers 4.pl.85 But the Judges did not extend this Action as far as they went in an (6) 
RE Atze, becauſe the Recognitors having the View of the Thing demanded in 
0) it hath the Aſſize, muſt have more certain Knowledge of the Thing demanded than 
been held, that could be given in Ejrctment. | 


an Ejectment | | N 

will — lie 4 Crofto, tho" an Aſſiſe will. Style 30. But if an Ejectment be brought for a Croft and 
an Acre of Meadow, and the Plaintiff hath a VerdiQ, he may have a ſpecial Judgment for his Acre of Mea- 
dow, releaſing the Damages for the Reſt. Lev. 58. but for this vide Title Damages. Alſo an 
Ejectment will lie de uno Crofto wo: at. B. Lev. 58. per Twiſden. a 


— — — —— — —Eͤ 3 —— — — 


An Ejectment lies of an Orchard, becauſe it is a Word of a certain Sig- 
mY 37e nification, though in a Præcipe it muſt be demanded by the Name of a 
4 4 ad- Garden; and it being well enough underſtood, the Sheriff may with Cer- 
judged, Cro. tainty deliver it upon an Execution. 


Eliz. 854. 


S. C. adjudged, becauſe bat a Perſonal! Action, wherein Damages are the Principal. Rel. Rep. 55. S. C. 
Cro. Jac, 654. Palm. 337. S. P. adjudged, Hard, 55. S. P. by Baldciu arguendo, Lev. 58. S. P. ger 
Twiſden, | 

8 So an EjeAment lies of (d) a Stable, becauſe it is a Word of a determi- 
Lady Dacre;'s nate Signification, and may be delivered by the Writ of Execution. 

Caſe adjudged | 


upon View of ſeveral Precedents of Recoveries de S. abus. (e So an Ejectment lies of a Cottage. Cro, 
Elia. 81 8. Cro. Car. 555. Hardr. 57. 


page 169 An Ejectment of an (a) Houſe is good, though in a Præcipe it ought to 
(a) And ſoit be demanded by the Name of a Meſſuage; becauſe the Ejectment is an 
is for Part of Action of Treſpaſs in its Nature; as a Treſpaſs, wherefore he broke into the 
an Houſe. Houſe has been allowed; for they allowed it good in Ejectment, and the 
4 wh. 4. Import and certain Signification of the Word Domus or Houſe being well 
| 2 enough 


- 
1 


eſedtment. 


— * — — — — — — _ _ _ 
enough underſtood in the Law; for in Waſte the Thing itſelf is recovered, Rufes and 
beſides Damages, and yet the Action of Waſte is given de Domibks, Eeeleflon, ad- 


jud ed. 1 
. FPoſm. 347. 
8. C. adjudged, & wide 3 Lev. 97. Hard. 76. 


So an Ejectment of a Chamber in the ſecond Story of ſuch a Houſe was 3 Leon. 210. 
held good, there being Certainty enough to direct the Sheriff in the Exe- 28 1 
cution. 1 

But an Ejectment de Coguina, Anglice a Kitchen, is naught; for though Noy E, 
the Word is well enough underſtood, yet becauſe any Chamber in the Ford l. 
Houſe is applicable to that Uſe, the Sheriff hath not Certainty enough to adjudged. 
direct him in the Execution, in Regard the Kitchen may be changed be- 
tween the Judgment and Execution. apts 

An Ejectment lies not of (3) a Cloſe, becauſe it is of an uncertain Ex- Godb. 53. 
tent; nor will it mend the Declaration, though the Cloſe be called by a 11 Co. 55. 
particular Name, becauſe that alſo leaves the * of it uncertain, ſo that 3 * 55˙ 
the Sheriff cannot tell what Quantity of Land to deliver in Execution; 4% . 
and tho' the Number of Acres contained in the Cloſe ſhould be mentioned ing of an un- 
in the Declaration, and be ſet forth to belong to a Meſſuage for which the certainExrent, 

nt was alſo brought; yet even that hath been (c) held too general, ud that the 


becauſe the Nature and Quality of the Land is thereby left uncertain, ſo giving 3 
that the Sheriff is ſtill at a Loſs what to deliver the Poſſeſſion of, as whe- help it ; but 
ther Meadow, Paſture, &c. 4 


vide Cro. E liz. 


| 235» 339- 
Cro. Jac. 654. which ſeem contrary. (5) An Ejectment of a Piece of Land called D. without * the 


Contents. Palmer's Caſe, Owen 18. the Court was divided, but after adjudged that it was well enough, be- 
cauſe it was but an Action of Treſpaſs, and Damages were the Principal, though it would be otherwiſe in a 
Precipe ; but upon a Writ of Error in the Exchequer Chamber this Judgment was reverſed. Hetl. 176. 
Moor 422. pl. 587. (e) So adjudged in Sawi/'s Caſe, 11 Co. 55. and the S. P. held and admitted to be 
Law, in Style 164. Lev. 212. Bridg. 


g- 56. Hard. 133. Palm, 102. 3 Lev. 97. Salk. 254. pl 1. 
where Sewvi/'s Caſc is afficmed to be Law by Holt Ch. Juſt. 


But an Eje&ment for a Cloſe called D. containing three Acres of Land, Oro. Jac: 573. 


is good, becauſe the Quality of the Land is mentioned, the Word Terra * p13 98. 
ſignifying in Law arable Land, 4Mod. 


An Ejectment does not lie for a Meſſuage and forty Acres of Land, c 3 
Meadow and Paſture thereto belonging, (d) without diſtinguiſhing how re © oy 5 
much of one Sort, and how much of the other. | Nicholi, ad- 
| | : | judged, Cro. 
Car. 471. S. P. adjudged, Hard. 59. S. C. cited. () So where an Ejectment was brought for five Cloſes 
called Far/ong, containing ten Acres of Arable and Paſture; and it was held naught, becauſe not ſpecified 
how many Acres of each there were, fo that the Sheriff had no Rule to govern hinafelf by in the Execution. 
Knight and Syms adjudged, Salk. 254. pl. 1. Holt 263. pl. 2. Show. 338. Carth. 204. 4 Mod. 97. 
Comb. 198. S. C.— But an Ejectment of twenty Acres Fammram & Bruer. is well enough, becauſe intend- 
ed of Lands of the ſame Nature, wiz. Heath, on which Gor/e and Fur/e grow. Cro. Car. 179. Mod. 90. 


An Ejectment de uno Meſſuagio ſve Tenemento is naught for the 0%0 Un- 
certainty of the Word Tenement, being of a more extenſive Signification 2 Stn. 814, 


than the Word Meſſuage, and conſequently uncertain what is demanded by » — 
the Ejectment. 55. 


Barnes 117. 
8 Mod. 355. 
Cro, Eliz. 186. Wood and Pain, adjud 355 


: ged. 3 Leon. 228. 8. C. Poph. 197, 203. Noy 86, Cro. ]J«c.. 
1 85 on 364. S. P. Sid. 295. $. P. adjudged, (e) For this vide Cro. Eliz, 116. March 96. 2 Rol. 
r. 80. 


But an Ejectment for « Meſſuage or Tenement called the Black Swan sid. 295. 
is good, becauſe the Addition reduceth it to a Certainty of a Dwelling- 3 Mod. 238. 
Vor. II, . So 


* Ejectment, 


* — 


Hard. 173: So an Ejectment for a Meſſuage or Burgage in H. is good, becauſe both 
& wide Poph. ſignify the ſame Thing in a Borough. 
254 e 190 * An Ejectment does not lie de Repaſitorio, becauſe it; ſignifies a Voider or 
8 1 55. Cupboard, as well as a Warebouſe, and therefore uncertain what is demand- 
Jon. 454. ed; but if it had been with an Anglice, a Warehouſe; this had confined 
8. C. it to that particular Thing. 

Hard. 57. An Eje&ment for one hundred Acres of Waſte, or pro centum acris 
Hancoct and (a) montis, was held naught for the Uncertainty, becauſe both Waſte and 
hypo Mountain comprehend ſeveral Sorts of Lands, but for one hundred Acres 
may contain of (5) Bogg is good, in Ireland, becauſe the Word there hath but one Sig- 
Land of any nification, and comprehends but one Sort of Land. | 

uality. 

8 kala. 100, Stafford and Macdonnough, adjudged upon a Writ of Error out of Jreland, and the firſt 
Judgment reverſed accordingly. Rol. Rep. 166. S. C. But both are denied to be Law in 9 Vin. Abr. 336. 
pl. 19. & Stra, 71. It lies for Alder-cave, and for Cattle-gates. 2 Stra. 1063. So it does for a Beaſt 
gate. 2 Stra. 1084. Andr. 106. (5) Cro. Car. 512. Mulcarry and Eyres adjudged. Palm. 100. 
S. P. Salk. 254. pl. 1. Show. 338. S. C. cited, and admitted to be Law. 


64 


Yelv, 166. The Plaintiff in Ejectment declared upon the Leaſe of a Houſe, ten Acres 
- "ogy * of Land and twenty Acres of Meadow, by the Name of a Houſe and ten 
o. 304. Acres of Meadow, be the ſame more or leſs, and had a Verdict, but the 
Judgment was arreſted ; for the Declaration was ſo repugnant and uncer- 
rain, that even the Verdict could not help it, in Regard the Land menti- 
oned in the Declaration is of a different Nature from that mentioned in the 
Pernomen ; beſides the Number of Acres is ſo different, that the Words 
more or leſs cannot reduce it to any Certainty, for it were unreaſonable to 

extend them to twenty Acres more than was mentioned in the Pernomen, 
Hetl. 146. An Ejectment for a Manor ſeems ill, without deſcribing the Quantity 
Lit. Rep. 301. and Species of the Land contained therein. ” 


Latch 61. 
An Ejectment lies for a Garden, by the Name of three Roods of Land, for it may be ſometimes uſed as a 
Garden, and at other Times ploughed. Godb. 6- adjudged, though it was ſaid it might more properly have 
been demanded by the Name of a Garden. An Ejectment pro guatuor Molendinis is good, without ſaying 
Wind-mills or Water-mills, becauſe both are comprehended under that Name in the Regifer. Mod. Rep. 
10. pl. 55.—An Ejectment de decem acris piſarum was held good; for the Court held ten Acres of Peaſe, and 
ten Acres ſowed with Peaſe, to be all one, and therefore certain enough. 


+ Sed qu. If the Manor is properly named, if an Ejectment will not lie for it, if it is for the Manor, with the 
Appurtenants, without deſcending to Particulars? 


2 Rol. Rep. An Fje&ment brought for ten Acres of (c) Wood, and ten Acres of 
482. Warren Under-wood, this was inſiſted upon as a bis petitum in Error, but diſallow- 
end 1 ed, becauſe plainly they are of different Natures; and thoſe who argued 
9 Declara- for the Error ſeemed by their Argument to have admitted it themſelves, 
tion among becauſe they inſiſted that no Ejectment lay of Under-wood, which ſhews 
other Things it muſt be of a different Nature from Wood; but that Objection was 
was EY e diſallowed, becauſe the Nature of Underwood is ſo well underſtood in the 
Lien. adead Law, fo that the Sheriff will have Certainty enough to direct him in the 


of Boſci, and Execution. I | 


it was moved | 
to amend it before the Trial came on at Bar; but it was denied, and the Jury directed to find ſeparate Da- 
mages as to that Particular. Carth. 402. cited to have been ſo ruled in the Caſe of 7Thomp/on and Leech, 


4 It is not a Brs-peritum in a perſonal Action. See 2 Cro. 21. 


Yelv. 118. An Ejectment was brought de caſtro, villa & terris, without expreſſing 
adjudged upon the Number and Certainty of Acres; and it was held ill on a Verdict, and 
writ of of A Writ of Error 44 thereon, becauſe it was too generally demanded, 
e 2 ut or and it was impoſſible for the Sheriff to know what Quantity of Land he 

n muſt deliver upon the Habere facias poſſeſſionem. 


3 An 


— — — 


Ejectment. 


An Ejectment de omnibus & omnimodis decimis in decem Acris in D. with- 11 Co. 28. 
out ſaying Garbarum feni, Lane Agnellorum, or ſome other Certainty of > Va : Caſe. 
the Nature or Quality of the Tithes, is ill, as it would be for one hundred ng _—_ 
Acres of Land, without expreſſing the ſeveral Natures and Qualities of the Rot. Rep. 68. 
Land; for in this Action the Plaintiff muſt be as particular and certain in S. C. 


his Demand of them, as he would be of Land. yaw : 


—_— 


* But in this Action the Plaintiff is not obliged to ſet forth the Quantity“ Page 171 
of every Sort of Tithe, as he muſt do of every Sort of Land, becaule it is 11 Co. 25. 
in it's Nature uncertain, the Quantity depending intirely on the Goodneſs _ 77. 
and Fruitfulneſs of the Land and Seaſons, and therefore an Ejectment pro Ver 119. 

adam portione granorum & fæni was held good, becauſe impoſſible to ſay 
Los much the Quantity would be. | 

An Ejectment for x certain Place called the Veſtry in D. is well enough, 3 Lev. 96. 
becauſe that Place belonging to a Church, called a Veſtry, is perfectly — 
known, and therefore the Thing demanded is ſufficiently deſcribed to have 8 
jon thereof. : 

t in the County Palatine of Durham, the Plaintiff declared Carth. 277. 
upon a Demiſe de Mineriis carbonum in parochia de D. generally, not ſaying <= and 
how many Mines, and had a Verdict, and Judgment upon a Writ of Er- 4 Mode, Iv 
ror brought in B. R. the Error aſſigned was in the Declaration, becauſe of Comb. he. : 5 
the Uncertainty thereof; for not ſetting forth the Number of Coal-mines, Show 364. 
ſo as the Sheriff might know of how many to give Poſſeſſion; and for this Salk. 255- 
Reaſon the Court inclined, that the Judgment was erroneous ; but then Pl. 2. 8. C. 
the Plaintiff producing ſeveral Precedents in Durham, and alledging that 

all the Entries there in Ejectments for Coal-mines were the ſame as in this 

Caſe, the Judgment was affirmed. 


3. Of the Demiſe and Right of Entry in the Leſſor of the Plaintiff, 
| and of the Ouſter. 


Although by the modern Practice the Plaintiff is not obliged to prove 
the Leaſe mentioned in the Declaration, for that is confeſſed by the Rule 
of Leaſe, Entry and Ouſter, Which he is obliged to enter into; yet that 
being only deſigned for Expedition in the Trial of the Right, and not to 
give the Plaintiff a Right of Action which he had not at Law; therefore it 
muſt appear by the Declaration, that the Plaintiff had actually the Poſſeſ- 
ſion, and was ouſted thereof by the Defendant; hence it is, that (a) if A. a (a) Rol. Rep. 
Leſſee for Years, makes a Leaſe to B. at Will, and B. is ejected, A. can- 3. 
not have this Action upon that Ouſter, becauſe though the Poſſeſſion of 
B. was in Law the Poſſeſſion of A. yet the Treſpaſs vi & armis, which is 
complained of in this Action, muſt be againſt the actual Poſſeſſion, and 
that was in B.“ 


But A. may maintain Ejectment, if the Perſon who ouſted B. refuſes to deliver up the Poſſeſſion to 4, 
See the next Note | 


So if A. be Leſſee for Years, the Remainder to B. for Years, and A. is 
ejected, and then his Term expires, B. ſhall not have an Ejectment on the 
Ouſter of A. becauſe the Poſſeſſion was not actually in him, and therefore 
he cannot complain of a Treſpaſs done to another, + | 


+ But on Demand and Refuſal of the Poſſeſſion B. may maintain Ejectment, for he has Title, and the 
Perſon in Poſſeſſion hath not any, and on Trial of an Eje&ment, tis the Title only comes in Queſtion, The 
Ouſter is confeſſed by the Rule; and I do not conceive that, in this or the preceding Caſe, a Demand of the 
Poſſeſſion is actually neceſſary. 

Alſo 


— — — ——— ꝗ !!!! — 


Ejectment. 


Alſo the Leſſor of the Plaintiff muſt have « Right of Entry when this 
Action is brought; for if his Entry were taken away he is a Diſſeiſor, and 
cannot enter to make a Leaſe to try the Title; and therefore where Tenant 
Vide Tit. Di/- in Tail makes a Diſcontinuance, the Iſſue in Tail is put to his Formedon, 
continuance. and cannot have his Ejectment, becauſe his Entry by the Diſcontinuance is 

taken away. | | | 

Alſo by the Statute of Limitations 21 Fac. 1. cap. 16. none ſhall make 

an Entry into Lands, but (a) within twenty Years after their Right or 

* Page 172 Title, which ſhall firſt deſcend or accrue to them; but this Act hath the 

(a) Where Uſual Savings for Infants, Feme Coverts, Sc. which vide under Title Li- 

the Plaintiff mitations. | | 
was nonſuited, ; 

becauſe not able to prove that he had been in Poſſeſſion for twenty Years. Keb. 681. Hard. 461,—That 

this Statute ſhall not affect the King or his Tenant. Hard. 176. # Leon. 206. Cro. Eliz. 331.——Nor 4 

common Perſon whoſe Tenant has been in Poſſeſſion, and has paid the Rent, for the Pofſeflion of the 


Tenant is the Poſſeſſion of the Landlord. 2 Keb. 127.— 80 the Poſſeſſion of one Jointenant is the Poſſeſ- 
ſion of the other, ſo as to prevent the Statute from being a Bar in the Ejectment; ſo of Coparceners, Salk. 


285. pl. 19. 


Cro. Jac. 511. If a Rent be granted in Fee, or otherwife, to A. with a Clauſe or Pro- 
Lev. 17% viſo, in cafe it be in Arrear, to enter and hold the Land till the Arrears be 


Sid. 223. ſatisfied out of the Profits thereof, if the Rent be in Arrear, A. may re- 


me F, cover the Poſſeſſion in an Ejectment; for this Proviſo creates an Intereſt in 


Reym. 135, the Land to anſwer the Rent; and regularly, whoever hath an Intereft 
may demiſe the ſame to another, and conſequently the Perfon claiming un- 
der ſuch Demife may maintain an Ejectment; and this is now a ſettled 
Point where the Rent is created by Grant at Common Law, or by Way of 

% Forit Uſe; but in this Caſe there muſt be an (5) actual Entry made, becauſe the 


ſeems now Title of the Land accrues by the Grantee's Entering. 

clearly agreed | 

that the Confeſſion of Leaſe, Entry and Ouſter, is not a Confeſſion of any Entry ſufficient to make out the 
Plaintiff's Title, where an Entry is neceſlary thereto, but the Party muſt actually enter, as appears by Saund. 
319. Sid, 233. Mod. 10. Vent. 42, 332. 3 Keb. 218. Salk. 246. pl. 2. Skin. 424 f. But by the 
Stat. 4 Geo. 2. cap. 28. in all Caſes between Landlord and Tenant, the Landlord for Nonpayment of Rent 
may deliver a Declaration in Ejectment, or ſerve the ſame, as by the Statute is preſcribed, and ſuch ſerving 
ſhall be ſufficient without a Demand or Re-entry.—And, note, that if a Man enters and delivers a Declaration 
in Behalf of the Leſſor of the Plaintiff; this is no Entry to avoid à Fine, unleſs an exprefs Authority was 
given to enter for that Purpoſe, becauſe the Entry muſt be purſuant to the Intention, and that was to deliver 
a Declaration in order to try the Plaintiffs Title, and not to make any Title to the Leffor of the Plaintiff, 
Mod. 10. Clerk, Rowell and Phillips, Saund. 319. Vent. 43. | 


— — 2 a 


1 


t Sei gu. If Entry now. neceſſary in any Caſe but to avoid a Fine? That ſeems to be now the ſettled 
Dofrine, See 3 Burr. 1897. 


Cro. El z. Soo. A. covenanted to ſtand ſeiſed of Land to the Value of 100 J. per Ann. 
wy 3 Hl to the Uſe of himſelf for Life, and after to the Uſe of his Daughters, who 
bete Cat ns ſhould be unmarried at the Time of his Death, till they ſeverally ſhould re- 
uſual Method Ceive and levy 500 J. a-piece, the Remainder to his Son; A. died the 30 
now is, to Eliz. and the eldeſt Son entred 42 Eliz. the eldeſt Daughter (there being 
apply oa four of them) brought her Ejectment, but did not recover the Lands, be- 
_ of cauſe her Entry was taken, ſhe having paſſed the Time allowed her to en- 
28 ter and receive the Profits; otherwiſe ſhe might keep the other Daughters 
out of the Perception of the Profits; for if the eldeſt Daughter lets the Son 
enjoy during the Time the Profits may be levied, ſhe lapſes her Time, and 
muſt therefore have Remedy againſt the Son who received the Profits in her 
Prejudice, and cannot charge the Land with her Portion which is then one- 

rated with Portions to be raiſed for the younger Siſters. 
The Plaintiff muſt lay the Commencement of his ſuppoſed Leaſe in his 
Law Ejetm, Declaration to have been preceding the Ouſter and Ejectment by the De- 
70. fendant; for though ſuch Ouſter be a Wrong, yet it can be no Wrong to 


I the 


the Plaintiff if it vag done before. bis Title commenced ; (b) as where the (3) Yelv. 18», 
Plaintiff declared, on n of April, Anno primo Regit, . 

and laid the Ouſter by the Defendant to be the 26th. of April, Anno primo 

predi#', this was held bad, becauſe it was plain the Plaintiff had no Title 

till the 27th, aud therefore that Ouſter the 26th was no Treſpaſs or Injury 

| 3 SF | L 


to him. A 06 to edlen 1% e! 2 . IBS 
e had been made 27: April, habend. a Dim 27 April), vir- 1 Sid. 8. 


8 
* 
- 


g I 3 1 
So if the Leal | 
tute cujus the Plaintiff entered and was poſſeſſed till the Defendant poſes 3 Mod. 198. 
eodem 27 ds are did eject him; this is bad, becauſe the Ejectment was 3 ** 
before the laintiff's Title commenced, for the Leaſe did not commence 52 Raym. 
till 28 April. + » | $70, 
10 Mod. 2, 177, 263." 2 Mod. 113, 125. Barnes 12. 2 Barnes 14, 153, 154. See 2 Stra. 1086. 
Andr. 125. Caf Naw: Hardw. 98, 99. 2 Barnard. X. ir Go. * l + 258, — wy 96, 
-®r54, 312, 662. 2 Bul. 29. cont”, | | > Net e e er 


1 Sed gu, If cdl dic Aprilis, might not be rejected as Surplaſage, the Declaration adjudged good) 


11 


But if the Leaſe be made the 27, Babend. from thenceforth, there the Cro. Jac. 258. 
Ejectment may be laid the 27th, becauſe the Leaſe commences the 27th, 5 Co. 1. 
and an Ejectment may be the ſame Day the Plaintiff's Title commences. 

* But the Law doth not neceſſarily oblige the Plaintiff expreſsly to men- + p,,. ; 
tion the Day of the Ouſter, ſo it appears to be after the Term commenced, age 173 
and before the Action brought; for where the Declaration was on a Demiſe Cro. Jac. 311. 
the 25th of March primo Regis, for three Years, by virtue whereof the Merrel and 
Plaintiff entred and was poſſeſſed, until the Defendant poſtea, viz. Anno Snitb. 
ſupradi?* entred and ejected him, withour ſpecifying the Day of the Eje&- 
ment; this was held good in Error, the Action being commenced ſecundo 
Regis, and the Ejectment laid to be primo, it was plain from the Declara- 
tion, the Ouſter and Ejectment was after the Plaintiff's Title commenced, 
and before the Action brought, and confeſſes the Plaintiff had good Cauſe 2 
of Complaint, though he did not ſpecify the Day the Injury was done. | 

Neither is the Plaintiff, as it ſeems, neceſſarily obliged to alledge the 2 Rol. Rep. 

articular Day of his Entry in the Declaration; and therefore where the 466. 
laintiff declared on a Leaſe to commence at a future Day, virtute cujus he Latch 199. 

entred, and was poſſeſſed till ejected by the Defendant; this was held good 

on a Writ of Error, becauſe it is ſaid he entred by virtue of the Leaſe, 

which could not be before it commenced, for he could not enter by virtue 

of the Leaſe till the Leaſe commenced; aliter if the Declaration had been 

pretextu cujus he entred, for the Plaintiff might enter unlawfully, or be- 

fore his Time, under a Pretence of the Leaſe. | | 

The Plaintiff declares in Eje&ment in the Common Pleas, and after an Law EjeQm. 
Imparlance (as the Courſe of the Court is) makes a ſecond Declaration, if 78. 
in ſuch Caſe the Plaintiff by the firſt Declaration ſhould lay the Ejectment . 511. 
and Ouſter before the Commencement of his Term, or omit any Matter 
of Subſtance in the firſt Declaration, though the ſecond were right, and 
the Ouſter were laid atter his Term commenced; yet the Plaintiff ſhall 
not recover, becauſe the Declaration on the Imparlance-Roll is the material 
one on which the Action is grounded, and muſt be ſupported by it, and the 


Plea-Roll is but a Recital of the other, and therefore ought to begin with 
an Alias prout patet, Sc. 1 ES 


t Sed gu. If tis not the Declaration in the Iſſue, in Eje&ment, that is entred on the Roll, that being the 
Declaration to which the Defendant pleads, the firſt being only in the Nature of Proceſs, to bring him into 
Court, and of which there is not any one to take Adyantage ; as the Moment the Defendant a pears and 

enters into the Rule, another Declaration is delivered, with the t's Plea, in the Form of an Iſſue. 


Vor. II. 7 A Aud 
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Gjectment. 
115 2 Vent. 174. And though the Declaration in Law relates to the firſt Day of the Teri 
Wl Sid. 432. decauſe the Term is in Law conſidered as one Day, yet the Plainti dy 
. | declare on a Leaſe ride ſome Time after the firſt Day of the Term, 
| and ſhall recover -thereoh, but then it muſt appear to the Court that" the 
Declaration was filed after the Day of the Commencement of the ſuppoſed 
Leaſe, for otherwiſe the Plaintiff complains of an Eje&ment before he had 
0 Title ; and if the Fime of filing a Bill were not | exatnitiable, the Act of 
1 0 Law, which males the Relation of Hills to the firſt of the Term, 
1 would be an Act of Injury to the Plaintiff, and delay his Right; for then 
14 Au Man ejected out of Beaſe made in Term- time could not complain till 
11 Term was over. | F 
x Law Ejectm. A Declaration on a Leaſe made the 6th of May, Anno 7 of the King, 
79, 80. dat Ec. ſetting forth, that the Plaintiff was poſſeſſed quouſque poſtea the De- 
10 1 1 fendant the 18th Day ejuſdem menſis anno ſexto ſupradit?P ejected him ; this 
14% 7% 49" was objected in Arreſt of Judgment, becauſe the Ejectment, as was, inſiſted, 
16 was laid to be Anno ſexto, which was the Year before the Commencement 
of the Leaſe, that being laid to begin the 6th of May, Anno ſepiimo ; but the 
Declaration was allowed to be good by the Court, becauſe the Ejectment 
was laid to be 18 &ju/dem menſis, which could not be, if it were done in the 
ſixth Year, and therefore they rejected the Word ſexto as inconſiſtent and 
void. 
Cto, Jac. 662. So where the Declaration was of a Leaſe 22 May, habendum a primo die 
1745 and Mali for three Years, virtute cujus the Plaintiff entred and was poſſeſſed 
* quouſque poſtea, viz. eodem die & anne, the Defendant ejected him; this on 
a Writ of Error was allowed a good Declaration, though it was inſiſted, 
that eodem die & anno muſt refer to the firſt Day of May, which was the 
laſt Antecedent, and then the Ejectment was laid to be twenty-one Days 
before the Leaſe was made. N 
* Page 174 The Plaintiff in Eject ment declared, that whereas J. S. by Indenture 
Law Ejectm. the gth Day of June, (without ſaying when it was made or delivered) 
81, did demiſe, c. habend. a die dat. figillationis & deliberationis indenturee 
| pradif, virtute cujus the Plaintiff entred and was poſſeſſed till the De- 
fendant the ſame Day ouſted him; it was moved in Arreſt of Judgment, 
that it was uncertain by the Declaration when the Term began, neither the 
Day of the Date nor of the Sealing and Delivering being mentioned in the 
Declaration; yet Judgment was given for the Plaintiff, becauſe after a 
Verdict it ſhall be intended not only to bear Date, but alſo to be ſealed and 
delivered the Day mentioned in the Declaration, which was the gth, for all 
Deeds are preſumed to be delivered the Day that they bear Date, till che 
contrary appear. 
Law Ejetm, But where the Limitation of the Leaſe is altogether uncertain, the 
81. Plaintiff cannot recover, becauſe where the Commencement of the Leaſe is 
uncertain, the Leaſe is void in itſelf, and then the Plaintiff cannot have a 
Title; beſides that, the Court cannot poſſibly perceive whether the Eject- 
ment was before or after the Plaintiff's Title accrued, if ſuch uncertain 
Leaſe could give him one; otherwiſe it is where the Limitation or Com- 
mencement is impoſſible; for in ſuch Cale the Leaſe commences from the 
Delivery, as if it had no Date, and then the Court may judge whether the 
Ejectment is laid to be before or after the Commencement : But there is 
this further Reaſon for the Difference, for the impoſſible Limitation is re- 
jected, becauſe it could not be Part of the Agreement or Contract; but an 
uncertain Limitation is Part of the Contract, and vitiates the whole Agtee- 
ment, becauſe the Court cannot reduce it to any Certainty, 
Heil. 63. Thus where the Plaintiff declared on a Leaſe, habend. a die datus inden- 
Brady v. ture predif. without mentioning an Indenture before; this was held bad 
Jobnſon. for the Uncertainty when the Leaſe commenced. | 


But 


But if the Plaintiff had declared un = Demiſd et him pur gaeddam Vent. 137. 
Scriptuin oblight”- bnbond. a: die Dates indent.) pradiffo ch had bren good, 2 Kab. 796. 
becauſe the 2 Odjigazorium ſhall be ihtemdledd an Iddentur̃ e.. 
The Plainciff decl ted on 2 Leaſe uf the fourth Part of a Houſe, in four xa Ejean. 
Parts to be divided, by Force: of wi, he entered: in Threment. predift. 82, 3. 
and was poſſeſſed till the Defendantejected him de Texemientis predidtis ; 'this 
was objected in Error, that the Plaintiff laid the Ouſtef to be of more than 
by his Leaſe he had a Title to, fob the Ouſter was *de->Tenementss predilt. 
which at leaſt mult be underſtood of che whole Houſe,” and che Leaſe W a 
only of the fourth Part z but the Objection was over-raled, becauſe d T. 
mentis predif. ſhall be intended only of the fourth Part of which the Leaſe 
was made; beſides, it was but juſt he ſhould recover as much as he had  » 
Title to, though helai& his Ejectment for more. 8 
The Phintiff declared on a Demiſe the fixreenth Day of January, a 5 Ar. 890. 
Indenture, dated the ſecond Day of January,” Wirhour faying prime Law Rem. 
Berat. the ſixteenth, yet the Declatation wal held good for though all $3: 
Indentures ſhall be preſumed to be delivered the Day they bear Date, 
unleſs the contrary be ſhewn, and that therefore this Leaſe muſt com- 
mence the ſecond. Day of January, which, if true, would be a different 
Leaſe from what the Plaintiff declared; yer in regard it declared on a De- 
miſe the ſixteenth, it muſt neceſſarily be intended that it was delivered 
on the ſixteenth, becauſe it cannot poſſibly be a Demiſe before the De- 
livery, and therefore the Delivery muſt necęſſarily he intended the Day 
the Demiſe is ſaid to have been made, and not the Hay of the Date of the 
enture. | » Shaw ao $436 34. 4 L 1900.3. Dha Yau 24 £4658 54 | 
But where the Plaintiff does not make mention of any particular Day Cre.Eliz.y7 3: 
when the Demiſe was made, but only in general ſays, that F. 8. by his Law. Ejectm. 
Indenture bearing Date 1 Jan. did demiſe to him, ſo that it doth not 83. 24. 
appear by the Plaintif®s'own Shewing, when the Leaſe commenced, the 
* Law in ſuch Caſes conſtrues the Delivery to have been the Day it bears “ Page 175 
Date; and ſo the Declaration was held to be good, and not void for the | 
Uncertainty of the Commencement of the Leaſe, as was objected. 
Though by the modern Practice the Plaintiff is not obliged to prove the Law Zjectm. 
Leaſe mentioned in the Declaration, for that is confeſſed by the Rule, and 84. 
by that Means the Miſchief of any Variance between the Leaſe declared on 
and the Leaſe produced and proved on the Trial is avoided, which was 
a Danger the Plaintiff was expoſed to, and often miſcarried by the old 
Method of Proceeding; yet in the modern Practice the Plaintiff muſt take 
Care to declare on ſuch a Leaſe as ſuits with his Leſſee's Title; and there- 
fore (a) if there be ſeveral Leſſors, and you lay the Declaration quod Demi- (e) Cro. Jac. 
ſerunt, you muſt ſhew in them ſuch a Title that they might demiſe the 513. 
Whole, for the Word Demiſerant muſt. be taken in Pleading, according to a . 376. 
the legal Senſe it bears; and therefore, if any of the Leſſors have not a 
legal Intereſt in the whole Premiſſes, he cannot in Law be ſaid to demiſe 
them, for it is only his Confirmation where he is not concerned in Intereſt; 
and therefore the Confeſſion of this joint Leaſe doth not help, becauſe you 
do not confeſs the Title by the Rule. | 0 N71 . | 
So where the Plaintiff declared on a Leaſe made by A. and B. and it 6 Co. 14. b. 
appeared on the Trial that A. was Tenam for Life, Remainder to B. in 15: 2. 
Fee; this on a ſpecial Verdict was adjudged againſt the Plaintiff, becauſe _ 
it could not be the Leaſe both of A. and B. to paſs the Land in preſenti to Jones * 2 
the Plaintiff, for during the Life of A. Wen not be his Leaſe only, be- Rol. Rep. 209. 
cauſe he was the Tenant in Poſſeſſion, and B.'s joining in the Leaſe Raym. 142. 
amounted only to a Confirmation, but could paſs no Intereſt during the 2 Jon. 137- 
Lite of A. and therefore the Allegation of the Plaintiff, that A. and B. did 
demiſe, was not proved. : DOR I $17 14 | 
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Eßtument. 

b 1 20 wn If the Plaintiff declares on a Licaſe made by H. and D. and on the 

Show. Rep. Trial it appeati that they are ( Tenants in Common, che Plaintiff cannot 

342. recover; but if A. and B. had been Joititenants, a joint Leaſe to the Plain- 


Vent. 214. tiff had, been good, and he might have declared quad Demiſerunt; and the 
omb. 190. Reaſon of the Difference is, thut Tenants in Common are of ſeveral Titles, 
Owner and therefore tho-Ereehold is ſeveralziand if they be. diſſeiſed they ſhall be 
jectment is put to their ſeveral; A ions 3 44 therefore the Lands of Tenants in Common 
brought by ate to be conſidered us different Eſtates depending upon different Titles, the 
one Tenant in Plaintiff ſhall. nat reabvet, becauſe that were to allow! the Plaintiff to try 
Common two ſeveral and different Titles in one IGue. at the ſame Time; and there- 
againſt ano- fore the Plaintiff to make out his Title muſt ſhew and prove that each de- 


ther, there muſt 


be an actual miſed the Whole to bim, or elſe he doth not prove the Declaration, whereas 
Ouſter of one the Diſcovery of the Tenancy in Common proves the contrary; and as they 
by the os have different Titles to a Moiety only, ſo they could not each of them 
or elſe be hall demiſe the Whole 3, bot Jointenants ace ſeiſed per mity E per tour, and they 
pelled to con- det ive by one and the ſame Title, and thetefore each may be ſaid to de- 
feſs Leaſe, miſe the Whole; abd as they muſt join in an Action for any Violation of 
Entry and theit Poſſeſſion, ſo for the ſame Reaſon too their Leſſee on their joint De- 


| Ouſter. Per miſe (c), and Coparcenets ſeem to ſtand on the ſame F oundation and Rea- 


7 Mod.s 4 ſon, becauſe both coming in as one Heir, the Poſſeſſion muſt be joint as 


Ld. Ri. that of Jointenants. 


12,716,737. | | 1 1 1 18241 _ 
* 22; 750, 830. 8 Mod. 109 Comyns 113. pl, 74. Stra. 531, 2 Stra. 960, 1180. Salk, 
259. pl. 13. 2 Salk. 456. pl. 6. 12 Mod. 651, 65 * (e) That to avoid any Difficulty-in theſe Caſes, 
the beft Way is * for the Plaintiff tocount-of ſeveral Demiſes, f. . of an andfoided Moicty, Ac. by A. an 
undivided Moiety by B. and he may add a Count for the Whole on the Demiſe of both or all the Parties in 
titled, for I am not perfectly convinced that the Doctrine laid dewn in the Text would now hold. See far- 
ther, the Note at the End ef this Head, infra 176. e 1 


In Ejectment the Plaintiff declared upon two Demiſes of ſeveral 
Lands by ſeveral: Parties, but laid only one Habendum, viz. Habendum 
Tenementa predifza: ſo demiſed by the aforeſaid ſeveral Parties for ſeven 
Years, and lays in his Declaration, that the Defendant entered into all 
* Page 176 * the aforeſaid Tenements, & ipſum (the Plaintiff) a firma ſua prædidta (in 
the ſingular Number) ejecit, expulit & amovit; and it was aſſigned for Er- 
ror, that the Declaration was ill for want of another Habendum, for that the 
2 Verdict is general, and it is uncertain to which Demiſe this ſingle Habendum 
+ tgp relates; but the Court held, that reddendo ſingula fingulis it was well e- 
ed in B. R. nough. ed 
upon & Writ ; | 
of Error. Comb. 190. S. C. adjudged. 2 Vent. 214. S. C. adjudged in C. B. 


Raym. 463, If the Heir brings an Ejectment, and pending the Suit his Anceſtor dies, 
yet he ſhall not recover, becauſe every Man muſt recover according to the 
Right he had at the Time of the Action brought; but during the Life- 
time of the Anceſtor the Ejectment was done to him only, and therefore to 
be puniſhed by the Anceſtor, for one Man cannot complain in a Court of 
Juſtice of an Injury done to another. | 
Hard. 330. A Leaſe made by a Guardian to try the Title of an Infant ſeems good; 
for though ſuch Leaſe may be voidable as to the Infanc, yet a Stranger 
cannot defeat it; and if the Leſſee ſhould not be allowd to maintain his 
Ejectment on ſuch Leaſe, the. Infancy would deprive the Minor of that 
Remedy of puniſhing the Treſpaſſor, which Perſons of full Age are intitled 
to, which were to deny the Minor the common Right and Privilege of 
other Subjects. | , 
« Os. © A Man may bring an Eje&ment on a joint Leaſe made by Baron and 
Cro. Jac. 332, Feme, of the Lands of the Wife, ſo the Leaſe be made by herſelf in _ 
| | on, 


— 


 Ejzectment, 


ſon, whether it be by Parol or Indenture ; for the Contracts of the Wife 417; 617. 
relating to her own Eſtate are but voidable during the Coverture, that ſhe 1 
may have the Benefit of them after the Death of her Huſband, if they ſhall ak 

be for her Intereſt to confirm them; and the Huſband ought to join in the 

Leaſe, becauſe they are conſidered in the Law but as one Perſon, and he 

having, during the Coverture, an Intereſt in the Property of his Wife, both 

muſt join, and on ſuch joint Leaſe each may be ſaid to demiſe the Whole, 

and the Leſſee may maintain his Ejectment on ſuch Demiſe, becauſe during 

the Coverture he hath the Power of her Property; and therefore all his 

Contracts relating to it are good during his Life, becauſe his Pleaſure muſt 

determine her who hath reſigned her Will to him, but after his Death 

ſhe may avoid the Eeafe, a b th 

But if the Plaintiff declares on a joint Leafe by Baton and Feme, and co, jac. 617. 

the Leaſe appears on the Evidence to have been executed by a third Perfon, Gardiner ard 
by Virtue of a Letter of Attorney from the Hufband' and Wife, ſuch Evi- Normas. 
dence will not maintain the Declaration, becaufe ſhe cannot delegate a 
Power to a third Petſon to act for her, who hath already devolved all Power 
and Authority on her Huſband ; and therefore the Letter of Attorney being 

void as to the Wife, it muſt remain as to the Huſband only; and hence i 
hath been held, that the Leſſee might in this Caſe declare on that Leafe as 
the Leaſe of the'Hufband only . | 


t In ſuch Caſes as theſe, it is not now the Practice to make any actual Leaſe, but to declare, that A. and 
B. his Wife demiſed, &c, and perhaps to add another Count, on the Demiſe of 4. alone: If the Tenant 
appears, he enters into the common Rule to cenfeſs Leaſe, Entry and Ouſter, On the Trial, therefore, if 
he confeſſes, nothing comes in Queſtion but the Title. If be does not confeſs, the Plaintiff is nonſuited, for 
the not confeſſing by the Tenant, which is marked on the Poftea, and the Plaintiff figns Judgment againit the 
caſual Ejector, ſues out Execution, and turns the Tenant out of Poſſeſſion. 8 that Leaf e cannot 


Dm 


e or no 
come in Queſtion. 


— — 88 1 
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(E) Of the Plea and General Iſſue in Eject- 
| ment. | 


HE general Rule in the Iſſue in this Action is, that whatſoever bars Law Ejectm. 
the Right of Entry is a Bar to the Plaintiff's Title ; therefore the 9+ 
Plaintiff muſt prove Seiſin within twenty Years in himſelf or his Anceſtors, 
or you mult prove a Deed or Seiſin in the Perſon that has a particular 
Eſtate in the Land, and that you claimed within twenty Years after the 
Reverſion accrued, or that you was an Infant, Feme Covert, Non compos, 
impriſoned, or beyond the Sea at the Time when the Title accrued. - 
* Fine and Nonclaim, which take away the Entry, are good Pleas in 


*P 
his Action in Bar of the Plaintiff's Right of Entry. 11 ir Fa, 
: and Recoweries, 
i | Eg : | d Deſcent, 
Accord is a good Plea in Ejectment, as is alſo Antient (a) Demeſne, * Co. _ 
| Putoe's Caſe, 
(a) which may be pleaded without Affidavit. 2 Ld. Raym. 1418. 3 Barnes I - is 


. 


t 2s. If any Plea is now uſed in Ejectment, but the general Iſſue, Not guilty, except in the Caſe of 
antient Demeſue, and if every Thing which ſhews the Plaintiff is not intitled to recover, may not be given in 
Evidence, under the general Iſſue, as the 777% only is in queſtion ? Except a Plea at the Aſſiaes of Entry 
into Part, Pais darreign Cintinuance, Vide Yelv. 180. Cro. Car. 261. | 
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Ejectment. 


(F) Ok the Verdict and Judgment in Ejed⸗ 
ment. 


tred for more Land or different Parcels than the Defendant was found 
guilty of by the Verdict; but a Variance between the Verdict and Judg- 
ment, occaſioned by the Miſpriſion or Default of the Clerk in entring the 
Judgment, is not fatal, but hath been amended by the Court after a Writ of 
Error brought; as where the Plaintiff had Judgment quod recuperet Termi- 
num of a Meſſuage and ten Acres of Land, and the Verdict acquitted the 
Defendant guoad the Land, here the E was larger than the Verdict; 
and becauſe it appeared to be the Miſpriſion of the Clerk, who had not pur- 
ſued the Verdict, which ought to have been his Guide in making up the 
Judgment, and no Miſtake in Point of Law in giving the Judgment, there- 
fore the Party ought not to ſuffer for his Miſpriſion, ſince the Statute of 
8 H. 6. cap. 12. gives the Judges, in Affirmance of their Judgment, Power 
to amend and reform what in their Diſcretion ſeems to be the Miſpriſion 
of Clerks 4. 


A S the Verdict is the Ground of the Judgment, it ought not to be en- 


t Though a Plaintiff declares on a Demiſe of the Whole, and recovers but a Moiety, c. yet the Jadg- 
ment is now entred up, that he recover his Term of and in the Tenements aforeſaid, &c. but be mutt only 
take in Execution, a Moiety, &c. according to his Recovery. 


FN Rr. 22 If the Plaintiff hath a Verdict for all, the Entry of the Judgment is, that 
Cn 44. the Plaintiff recaperet terminum verſus Def' de & in Terementis prædict. & (b) 
(5) But it quod def cat iatur. 

ſcems, that | 

ſince the Statute 5 6 . & M. c. 12, which takes away the Capias pro Fine, no Judgment of Capia- 
tur ſhall be entred againſt the Defendant, nor any Thing in lieu thereof, but the Clauſe ſhall be totally left 
out of the Judgment, but then the Plaintiff is to pay the Officer, in lieu of the Fine, ſix Shillings and eight 
Pence, which is to be allowed the Plaintiff in his Coſts. Carth. 390. Lin/ey and Sir Talbot Clerk. 5 Mod. 
285. 8. C. 


Law Eject'. But if the Judgment in Ejectment be entred quod recuperet Poſſeſſionem 
| termini predif? r, this is as well as if it had been recuperet Terminum pred”, 
becauſe both (ſignify the ſame Thing, the Poſſeſſion itſelt being to be reco- 

vered on the Hzabere facias Poſſeſſionem. 


+ The proper Entry is that the Plaintiff recover 5% Term, of and in the Tenements aforeſaid, &c, 


Sav. 28, And hence it is, that if the Term expires pending the Suit, the Plaintiff 
cannot recover the Poſſeſſion, becauſe the Court cannot give the Plaintiff 
Judgment for the Land, when it appears upon the Face of the Record, that 

(%) Co. Lit, his Title to it is determined; yet he (c) ſhall have his Judgment for Da- 

288. mages, becauſe the Treſpaſs ſtill remained. 

Cro. Car. 406. In Ejectment againſt Baron and Feme, the Huſband was acquitted and 


Mayo and the Wite found guilty ; the Judgment was quod capiantur ||; and held good, 


Cogg bell. 


Seeg e, N becauſe that is only for the Fine, which the Huſband muſt pay, for the 


Wife cannot. 
Co. Eliz. 763. If the Defendant be acquitted of Part, and Judgment be entred quod 
\ Def. fit quiztus quoad, Sc. that Part whereof he is acquitted ; this is Error, 
becauſe the Judgment in this Action is not final, as in the Writs of Right, 
and the Judgment in this Action doth not protect the Defendant from any 
further Suit, but only quits againſt the Title ſet vp by the Plaintiff in that 
Action; 


—5———— — — — 
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Ejectment. 
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Action; but ſince it appears that the Plaintiff's Demand was, groundleſs as 
to that Part whereof the Defendant was acquitted, the Judgment as to that 
Part muſt be ſet down to be quod Def* eat inde fine die; the Plaintiff as to | 
that having no farther Cauſe to detain him longer in Court. 5 

If one of the Defendants (a) die after a Verdict, the Plaintiff ſhall have * Page 178 
Judgment againſt the Survivors, on his ſuggeſting the Death of one on the 


Roll, but then the Judgment muſt be entred as to the Perſon deceaſed quod (a) — 
Quer nil Capiat, &c. | 


either of the 
Plaintiffs or 
Defendants makes an Abatement, vide Tit. Abatement, and Moor 469. Cro. Car. 513—14. Jon. 401. 
Law Ejectm. 97—8, The Death of one Plaintiff or Defendant, where there is another ſurviving, not to 


abate the Suit. 8 & g W. 3. . 11. 7.—And the Death of a Party between Verdict and Judgment, not 
to be Error, provided Judgment be entered within two Terms, 17 Car. 2. c. 8. 


% 


If an Ejectment be brought againſt Baron and Feme, and the Plaintiff 
hath a Verdict againſt both, and before Judgment the Huſband dies, the Rol. Rep. 14. 


Plaintiff may on the Suggeſtion have Judgment againſt the Wife, not only ©*9: Jac. 356. 
becauſe this is a Treſpaſs committed by the Wife, and that therefore ſhe is — 
puniſhable for her own Act, which is injurious to another; but becauſe if one only 

where the Wife is found Guilty of the Ejectment, ſhe muſt have obtained confeſſes 


that unlawful Poſſeſſion, either jointly with her Huſband, and then it ſur- Leaſe, Entry, 
vives, or elſe ſhe had the whole Poſſeſſion in her own Right, and in either aud Outter, 


Caſe the Plaintiff may puniſh her, and recover the Poſſeſſion, which is wholly 40 bet how 
in her on the Death of her Huſband, - the Verdict 


| | ſhall be. 
Com. Rep. 113. pl. 74. 2 Salk. 456. pl. 6.— Judgment muſt be moved for the ſame Term in which the 
Declaration is delivered. 2 Barnard. K. B. 144. | 
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(8) Ok the Writ of Execution: And herein, 


1. Of the Time when the Writ is to be ſued, 


Lthough after Judgment the Plaintiff is intitled to, and may ſue out the 
A Writ of Habere facias Poſſeſſionem ; yet if he neglect to ſue out Execu- Vide Tit. Sci. 
tion within a Year after the Judgment, he muſt bring (4) a Scire factas, — | 
(c) as on all other Judgments, otherwiſe the Court will award a Writ of . 
Reſtitution quia erronice emanavil, . 


2 Barnes 148, 


| | 152, I54, 
169. (65) Where the Defendant in Ejectment dying, a Scire facias went out againſt the T — 


ertenants of the 
Land, and the Writ was demurred unto; for that the Heir was not named, nor was it alledged that any 
Strangers had intruded ; but the Court ruled it well, for the Heir may come in as a Tertenant. 

2 Keb. 143. But for this wide Cro. Car. 296, 312. Eyres and Taunton. Cro. Jac. 506. 2 Brownl, 
145. Where in Ejectment there was Judgment againſt the Teſtator, and a Scire facias againſt the Exe- 
cutor, without naming him Tertenant; and it being objected, that in Ejectment the Defendant is ſuppoſed to 
be a Diſſeiſor, and that the Lands deſcend to his Heir at Law, the Plaintiff took out a new Scire facias and 
amended the Fault, Carth. 2. Where Judgment in Ejectment was for two Meſſuages, and after a Year 
a Scire facias upon it recited a Judgment of one Meſſuage only, to which Nu! tiel Record being pleaded, it was 
moved to amend it, but denied, for there may be ſuch a Judgment; and this does not appear to be erroneous 
on the Face of it. 6 Mod. 310. (c) It ſeems to have been doubted, whether a Scire facias lay to revived. 
Judgment in Ejectment after the Year, becauſe by the Common Law it lay only in Real Actions; and at the 
Time of Weſim. 2. cap. 45. which extends it to Perſonal Actions; the Term or Poſſeſſion was not recovered . 
in this Action, but ſeems now agreed, that a Scire Facias lies to 1evive the Judgment in this Actios after tha 
Year, as well as in any other, Sid. 351. Okey and Yiccars, Salk. 258. pl. 11. 


Sid. 317» 


But if the Plaintiff hath a Judgment, with Stay of Execution for a Year, 6 Mod. 288. 
he may, after the Year, take out his Execution without the Scire facias, be- Rol. Rep. 


| cauſe 
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Ejectment. 
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cauſe the Delay is by Conſent of Parties, and in Favour of the Defendant; 
See Salk. 258. and the Indulgence of the Plaintiff ſhall not turn to his Prejudice, nor ought 
iel. 187, the Defendant to be allowed any Advantage of it, when it appears to be done 
189. for his Advantage and at his Inſtance. df 253 
6 Mod. 14, | pow 7 6 
212, 60 12 Mod. 377, 506, 541. Barnes 132. 2 Barnes 165, 166, 172. Stra. 390, 301. [ 
| 


Keb. 785. But it ſeems this Delay of Execution, being only the Compromiſe orAgree- 
5 Mod. 288. ment of the Parties, is never entred on the Roll; and therefore after the 
eee ag Year the Plaintiff ought to move the Court for the Seire facias, left the Exe- 
n *  cution ſhould be ſuſpended quia erronice emanavit after the Year without 
the Scire facias. E 

Page 179 8o if the Defendant brings a (a) Writ of Error, and thereby hinders the 
Co. 88. a. Plaintiff from taking his Execution within the Tear; and the Plaintiff in 
Cro.Eliz 4 16, Error is nonſuit, or the Judgment affirmed, the Defendant in Error may 
2 Inſt. 471. proceed to Execution after the Year without a Scire facias, becauſe the Writ 
6 Mod. 288. of Error was a Superſedeas to the Execution, and the Plaintiff muſt acqui- 
(a) But if the eſce till he hears the Judgment above; beſides, while the Cauſe is depend- 


_ —_ ing on the Writ of Error, the Cauſe is ſtill ſub judice, whether the Plaintiff 
by an Injunc- ſhall recover the Land or not. | 

tion out of | 

Chancery for a Year, he could not take out Execution after the Year without a Scire facias, becauſe the Courts 
of Law do not take Notice of Chancery Injunctions as may do of Writs of Error; befides in that Caſe it had 
been no Breach of the Injunction to have taken out the Execution within the Year, and continued it down by 
Vic. non mifit breve, Salk. 322. pl. 9. 6 Mod. 388, 8. C. Stra. 301. But now, according to 
the Caſe of Miche! and Cue, et Ux. in B. R. 32 Geo. 2. 2 Burr. 660. If a Delay of Execution for a 
Year hath ariſen from the Defendants, by Bills for Injunctions, and by obtaining Time for Payment, Exe- 
cution may be ſued out without a Scire facias; and if a Rule to ſhew Cauſe why it ſhould not be ſet aſide is 
obtained, the Court will diſcharge it with Coſts. And this ſeems founded on Reaſon; and gu. if this Doc- 
trine will not extend to Caſes in Ejetment ? A Scire facias lies upon a Judgment in Ejectment where a 
Suanger entets after Judgment. R. Lat. 1268. 3 Lev. 100. Clift 676, 677. 


— 


— 


2, How the Writ is to be executed, 


1 The Words of the Writ are Qu od habere facias Poſſeſſionem, ſo that there 


Law Ejedim. muſt be a full and actual Poſſeſſion given by the Sheriff, and conſequently all 
108. Power neceſſary for this End muſt be given him; and therefore if the Re- 
covery be of a Houſe, the Sheriff may juſtify breaking open the Door, if 
he be denied Entrance by the Tenant, becauſe the Writ cannot be otherwiſe 


executed. 
Law Ejetm. If the Plaintiff recovers ſeveral Meſſuages in the Poſſeſſion of different 
108. Perſons, the Sheriff muſt go to each Houſe and deliver the Poſſeſſion there- 


of ; and this is done by turning the Tenants out of each of the Houſes, for 
the Delivery of the Poſſeſſion of one Meſſuage, in the Name of all, is not 
a good Execution of the Writ, becauſe the Poſſeſſion of one Tenant is not 
the Poſſeſſion of the other, but each hath his ſeveral Poſſeſſion. 

lol. Abr.886, But it ſeems by Roll, that if all the Meſſuages had been in Poſſeſſion of 

one Tenant, it had been ſufficient to give Poſſeſſion of one in the Name of 
all; but without Doubt the ſureſt and beſt Way is, for the Sheriff to remove 
all the Tenants entirely out of each Houſe, and when the Poſſeſſion is 
quitted, to deliver it to the Plaintiff, 8 


Leon. 145. If the Sheriff turns out all Perſons he can find in the Houſe, and gives the 


Upron and Plaintiff, as he thinks, quiet Poſſeſſion, and after the Sheriff is gone there 
Welt. appears ſome Perſons to be lurking in the Houſe this is no good Execution, 
and therefore the Plaintiff ſhall have a new Habere facias Poſſeſſionem, be- 

cauſe he never had Execution. | | 
Where the Recovery is of Land, and there was more demanded than re- 
covered, as ſuppoſe the Demand had been for 300 Acres, and a Verdict and 


I Judg- 


Ejectment. 
udgment only for 100 Acres, it ſeems doubtful how the Sheriff is to give 
ecution. (b) Roll ſays, it is ſufficient to give the Plaintiff Poſſeſſion of (3) Rol. Abe. 
two or three Acres in the Name of the whole; and this indeed ſeems the 886. 
ſafeſt Way for the Sheriff, becauſe he does at his Peril execute the Writ z 
and if he gives Poſſeſſion of any Land not recovered, and not in the Habere 
facias Poſſeſſionem, he is a Treſpaſſer, and ſhall be puniſhed in an Action of 
Treſpaſs; but in regard the Habere facias is to give the Plaintiff the Be- 
nefit of his Judgment, and that cannot be done without an actual Poſſeſſion 
be given of the whole Quantity, it hath been held by (e) others, that the (e) Palm. 28g, 
Sheriff does not diſcharge his Duty by giving one Acre in the Name of all; 
bur he ought in ſuch Caſe to ſet forth all the Acres particularly, for to have 
it otherwiſe would. be to leave the Execution uncertain, and conſequently 
not to give the Plaintiff the full Benefit and Advantage of bis Judgment; 
but note, (d) at this Day the Practice is for the Plaintiff to give the Sheriff (4) Law E. 
Security to indemnify him from the Defendant, and then the Sheriff to give j*tm- 110. 
Execution of what the Plaintiff demands 5. 


— 


+ The uſual Way is now to take a general Verdict, but to take in Execution only what was actually reco- 
vered, i.e. only that Part to which the Plaintiff on the Trial made Title; for Declarations in Eje&ment are 


now general, of ſo many Meſſuages, ſo many Acres of arable Land, ſo many of Paſture, Oc. See ante 
177, N. ; | 


If the Execution goes to the Sheriff for twenty Acres, it ſeems the Sheriff“ Page 180 


muſt give twenty Acres, according to the common Eſtimation of the County Rol. Rep. 
where the Lands lie “. 410. 


See ante laſt Note in 179. 


3. How the Plaintiff is to be quieted, and what Relief he has when 
his Poſſeſſion is diſturbed. 


And here it is further obſervable, that this Writ of Execution is only re- 

turnable at the Election of the Plaintiff; and the Court, at the Inſtance of Rol. Abr. 886. 
the Defendant, will not direct the Writ to be returned; this ſeems to be left 2 Keb. 245. 
to the Choice of the Plaintiff, that he may take what is moſt for his Ad- Rol. Rep. 
vantage, in order to have the full Benefit of his Judgment; and the Way to B55. g 
that is, to ſuffer him to renew the Execution at his Pleaſure till a new Execu- — 2. 
tion be had; but the Plaintiff cannot renew Execution after one Habere 6 Mod. 27. f 
facias is returned and filed, becauſe it then appears on Record, that the Plain. See Ld.Raym. 
tiff hath had the Benefit of his Suit; and then the new Execution is but ac- 252, 346. 
tum agere, and conſequently ſuperfluous; and therefore the Court will not 8 718, 
oblige the Sheriff to make any Return, but at the Deſire'of the Plaintiff, 2 La. Ray m. 


1073. 
Carth. 496. Salk. 260. pl. 1. 5 Mod. 443. Comyns 61. pl. 40» 


If the Writ be returned by the Sheriff, tho? not filed, it ſeems no new 2 Brownl. 216. 
. Habere facias ſhall iſſue, becauſe when the Return is made, it becomes a 
Record, which the Court then becomes intitled to. | 
But where the Writis neither returned nor filed, there is then no Act of Palm. 289. 
Record, by which it appears to the Court that the Plaintiff hath had any 
Benefit by his Judgment; and there upon a Suggeſtion, that Vie non miſit 
breve, the Plaintiff is intitled to a new Writ, becauſe the Omiſſion of the 
Officer ſhall not turn to the Plaintiff's Delay or Prejudice, but the new Writ 
cannot iſſue till the Return of the firſt Writ be out; becauſe till the Return 
be paſt non conſtat to the Court, but the Sheriff may do his Duty, and the 
Plaintiff thereby have the full Benefit of his Judgment, and then there can 
be no Occaſion for a new Habere facias. 
Vol. II. $6 If 
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Ejectment. 


6 Mod. 27. 


If the Officer be diſturbed in the Execution of the Writ, on an Affidavit 
the Court will grant an Attachment againſt the Party, whether he be the 
Defendant or a Stranger, becauſe the Writ is the Procets of the Court, and 


any Diſturbance given to the Execution of it is a Contempt to the Authority 


Keb. 479. 
Ratcliff and 
Tate. 


of the Court from whence it iſſues, and as ſuch will be puniſhed by the 
Court. The Proceſs is not underſtood to be executed, nor the Execution 
compleat, till the Sheriff and his Officers be gone, and the Plaintiff left in 
quict Poſſeſſion. 8 

But after the Poſſeſſion given, either on the Hobere fatias Poſſeſſionem, or 
Agreement of the Parties, the Law ſeems to make a Difference where the 
Plaintiff is turned out of Poſſeſſion by the Defendant, and where by a 
Stranger; where it is done by the Defendant himſelf, the Plaintiff may have 
either a new Habere facias or an Attachment, becauſe the Defendant himſelf 


| hall never by his own Act keep Poſſeſſion, which the Plaintiff recovered from 


* 
Page 181 


(a) Style 318. 


Style 408, 
Law Ejectm. 
113. 


him by due Courſe of Law; but where a Stranger turns the Plaintiff out of 
Poſſeſſion after Execution fully executed, the Plaintiff is put to a new Pro- 
ceeding upon an Indictment of forcible Entry, where the Force will be puniſh- 
ed, becauſe the Title was never tried between the Plaintiff and a Stranger; 
and he may claim the Land by Title Paramount to the Plaintiff, or he may 
come in under him, and then the Recovery and Execution in the former 
Action ought not to hinder the Stranger from keeping that Pofleſſion 
which he may have a Right to; and if the Law were otherwiſe, the Plaintiff 
might by Virtue of a new Habere facias turn out even his own Tenants, who 
came in after the Execution executed; whereas the Poſſeſſion was given 
him only againſt the Defendant in the Action, and not againſt others not 
Parties to the Suit. 5 

* Thus in the Caſe of (a) Fortune and Jobnſon, the Court was moved for 
an Attachment againſt Johnſon, for ejecting one who had been put into 
Poſſeſſion by an Habere facias; but becauſe it appeared that Johnſon claimed 
under an elder Judgment, the Court would not make any Rule in it, be- 
cauſe it was Title againſt Title, and therefore left them to take their Courſe 
at Law. | 

The Plaintiff had Judgment in Ejectment, and by Agreement afterwards, 
the Defendant was to hold the Land for the Reſidue ot his Term, and held 


it accordingly for ſome Time.; and the Plaintiff took out an Habere facias and 


executed it; the Defendant moved the Court for Reſtitution on the Agree- 
ment, but the Court would not grant it, but left the Defendant to his 
Action on the Cale on the Agreement, for the Judgment was entred abſo- 
lutely; but if the Judgment had been entred with a Ceſſat executio for ſuch 
a Time, chere, if the Plaintiff takes Execution within the Time, the De- 
fendant ſhall have Reſtitution, becauſe the Judgment was entred with this 
Limitation, that the Plaintiff ſhould not have the Fruit of it till ſuch a 
Time; but Q#ere, how this appears to the Court, ſince it ſeems the Ceſſat 
executio is not entred on the Roll. The Difference ſeems to be between a 
Judgment by Confeſlion, and a Judgment on Verdict, where the former is 


given with a Cęſat executio ; if the Execution be afterwards taken contrary 


to the Agreement, the Court will ſet it aſide, and lay the Attorney by the 
Heels; but where Judgment is given on Verdict, there the Verdict is the 
Foot and Ground of the Judgment, and the Court will not take Notice of 


the ſubſequent Agreement of the Parties, but leave them to their 
Remedy. | | 


$ The Author has certainly explained the "RAI 1 


Ok 


Ejectment. 


th. 


* 


(H) Of the meine ppꝛofits, and how to be 
| recovered. * 


Lthough in Ejectment the Plaintiff, if he prevails, is to recover (0) pg. Reg 
Damages, yet the Damages that he hath ſuſtained by being kept out C. P. 62. 
of the meſne Profits are not (c) recoverable in this Action, becauſe it is never (5) That theſe 
laid with a (4) Continuando, and therefore comprehends only the Damages Damages may 
ſuſtained in that particular Act of Ouſter complained of, but does not ex- *r 
tend to the meſne Profits that were taken during the whole Ouſter, ſince Inguiy; but 


every Act is a new Treſpaſs. yet a Writ of 


| Error will lie 
on a Judgment in Ejectment gtod recuperet, Wc, before a Writ of Inquiry executed. Carth. 205. per Holt 
Ch. Juſt. (c) They are. 2 Barnes 59.F (% Though Ejectments are Creatures of the Court, the Ac- 
tion for meſne Profits is like T'reſpaſs with a Continuando, 2 Barnes 368. 


—_— ä 


— 


1 Sed gu. If it ever has been done? Or, if it hath, yet whether 'tis not more eligible to ſue in an Action 
for the meſne Profits, and for the Coſts of the Ejetment, Ic. : 


But where a Perſon recovers in Ejectment, he may bring an Action of 
(e) Treſpaſs for the meſne Profits, and recover the ſame (f) from the Time ( That this 
of the Defendant's Entry laid in the Declaration; and at the Trial it is ſaid is the p 
not to be neceſſary to prove any (g) Entry of the Defendant, becauſe the Aftion for 


Defendant doth in the Rule confeſs Leaſe, Entry and Ouſter ; alſo the 22 of 


Entry of the Defendant is found by the Recovery in Ejectment againſt profiu or Da- 
. mages, there 
being none 


recoverable at Common Law in any Real AQion, except in an Aſſiſe, wide Co. Lit. 257. 19 H. LA 
27, 28. 2 Rol. Abr. 550. 11 Co. 51. and Tit. Damages. (/) And therefore it is ſaid, that if a Man is 
put to his Election, whether to proceed at Law, or in Equity, if the Bill be for the Land, and to have an 
Account of the meſne Profits, he may ele& to proceed in an Ejectment at Law for the Poſſeſſion, and in 
Equity upon the Account, becauſe at Law he can recover Damages for the meſne Profits from the Time only 
of the Entry laid in the Declaration. Vern. 105. * But where a Diſſeiſor, or one who wrongfully keeps the 
Poſſeſſion of Lands, ſhall in Equity account for all the meſne Profits during the whole Time that he has been 
in Poſſeſſion, wide Tit. Account. (g) Style's Pract. Reg. 242. Yide Skin. 424. that the Leſſor of the Plain- 
tiff cannot bring an Action for the meſne Profits, unleſs he entred and was ouſted, but the Leſſee may; and 
6 Mod. 222. where it is holden, that without an actual Entry there can be no Recovery of the Profits. 


* If Plaintiff can prove his Title accrued before the Time of the Demiſe, and prove Defendant to have 
been longer in Poſſeſſion, he ſhall recover antecedent Profits; but in ſuch Caſe the Defendant will be at Li- 
berty to controvert the Title, ide De Cofta and Atkins. Mi. Pri. 86. 


If Treſpaſs be brought for the meſne Profits, and the Action is brought“ Page 182 
againſt a Stranger to the former Verdict, it muſt. be brought in the Leſſor's Sid. 279. 
Name, and the Title may be ſtood upon, for there was no Leaſe, and no py . 
Reaſon for an Eſtoppel ; but if it be brought againſt the Defendant in Eject- 37. 
ment in the (hb) Leſſee's Name, there the Verdict ſhall be concluſive Evi- (#) That if 
dence, and ſhall bind the Leſſor of the Plaintiff, though no + Party to the ſuch Leſſee 
Record; and in this Cale it 1s ſufficient to prove the Value of the meſne 12 3 
Profits, without entring into the Title. a Contempt, 


for which he 
will be committed. Skin. 247. pl. 1. Salk. 261. 


. 
— 


He is conſidered as the real Plaintiff, and it's his Title that is tried and determined in the Ejectment. 


a Ot 


—— Yet the Court will ftay all Proceedings on the ſecond EjeAment, till Error determined. 1 Salk, 258. 


Ejectment. 


(1) Of bꝛinging a new oz ſecond Ejettment, 


NE of the Advantages attending this Action is, that a Man may 
have a Remedy zoties quoties, in being allowed to bring as mapy Eject- 
(3) 10 Mod, 1. ments as he pleaſes, (5) which has ſometimes proved a very great Miſchief, 
t but is yet without Remedy; for though it has been ſometimes attempted in 
Charicery, after three or four Ejectments, by a Bill of Peace, to eſtabliſh 
the prevailing Party's Title; yet it hath been always denied to alter the 
Courſe of the Law, for that every Termor may, have an Ejectment, and e- 
very new Ejectment ſuppoſes a new Demiſe ; and the Coſts f in Ejectment 
are a Recompence for the Trouble and Charge to which the Poſſeſſor is 
put; but where the Suit begins in Chancery for Relief touching pretended 
Incumbrances on the Title of Lands, and the Court has orderedithe Defend- 
ant to purſue an Ejectment at Law, there, after one or two Ejectments 
tried, and the Right ſettled to the Satisfaction of the Court, the Court hath 
ordered a perpetual Injunction againſt the Defendant, becauſe there the Suit 
is firſt attached in that Court, and never began at Law; and ſuch precedent 
Incumbrances appearing to be fraudulent and inequitable againſt the Poſ- 
ſeſſor, it is within the Compaſs of the Court to relieve againſt ir. 
a : 


And if the Coſts of a former Ejectment, at the Suit of the ſame Party, are not paid, the Court will, 
on Motion, ſtay Proceedings till they are paid. ——If the firſt Ejectment was in C. P. and a Rule there to 
ſtay him in a ſecond, till Coſts paid, there ſhall be the ſame Rule in B. R. if he afterwards ſues there 1 Salk. 
255.——To avoid Miſtakes, it's proper here to obſerve, that the De/zndant in a former Ejectment ſha!l not 
be sealed. if the Verdict was againſt him, till he pay the Coſts ; for tho* there was a Recovery againſt him, 
the new Ejectment by bim is not vexatious. R 4 Mod. 379. 


5, 279. If a Man has (c) a Verdict in Ejectment, and Coſts taxed, and an 
8 Mod. 225, Attachment iſſues for Non- payment of the Coſts, the Defendant ſhall not 
have an Ejectment againſt the Plaintiff in the ſame Court till he hath paid 
: Coſts; but he may proceed in Ejectment in (d) another Court without 
(c) 59 if the Coſts paid; the Reaſon is, becauſe the ſame Court will ſee an Obedience 
Pant is paid to their Rules before they will ſuffer the diſobedient Perſon to proceed 
| 1 ia a Cauſe of the ſame Kind; but another Court cannot take Cogniſance of 
as gz . the Rules of a diſtant Court; but every Court can inforce Obedience to its 
nent, witgout own Rules. ; 
aying the © 

Colts of che firſt, Salk. 255. pl. 4. Comb. 110. (4) Vide the Note on the preceding Clauſe, &c. 
2 Barnes 107. Andr. 17, 298. 2 Str. 1099, 1105, 1152. | 


226. 
8 548. 554, 
681 


No new Ejectment ſhall be brought by the Defendant after Recovery 
Salk. 258. pl. : f. 
12. per Hole àgainſt him, till he has quitted the Poſſeſſion, or the Tenants have attorned 
3 to the Plaintiff; ſo that he be in Poſſeſſion, and the Defendant out. 
Court would | 
not ſt:y Proceedings in one Ejectment till the Event of another was determined. Barnard. X. B. 47. But 
Proccediugs io ſecond Ejectment ſtayed till ſpecial Verdict in former determined, Andr. 298. 2 Str. 1105. 
lf a Defendant againſt whom there is a Recovery brings Error, and afterwards delivers a Declaration in 
Eje&tment, he ſhall not be bound to pay the Coſts in the firſt Ejectment before he proceeds, 1 Salk. 259. 


Election. 


Elettion. eg 


(A) In what Caſes an Election is given. 193. 
(B) To what Perſon, and herein of him that is ta do the 
firſt Ack. 184. >. 4 
(c) chere it ſhall be ſaid to continue, o2 be determined. 185. 
(D) Chat ſhall be ſaid a ſufficient Election. 186, 


\ 
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(A) In what Caſes an Election is given. 


F a Man grants twenty Acres, Parcel of his Manor, without any other 
Deſcription of them; yet the Grant is not void, for an Acre is a Keilw. 84. 


; : Co. 36. 
Thing (a) certain, and the Situation may be reduced to a Certainty ok. 


| (a) Butif a 
by the Election of the Grantee. Man ſells 204 


worth of his 
Land, Parcel of a Manor; this is void, it being neither certain in itſslf, nor reducible to a Certainty, for no 


Man is made Judge of the Value. 2 Co. 36. Keilw. 84. 


So if one being ſeiſed of a great Waſte (5) grants the Moiety of a Yard- Leon. 30. 
land lying in the Waſte, without aſcertaining what Part, or the ſpecial Noy 29. 
Name of the Land, or how bounded ; this may be reduced to a Certainty 2 Co. 86. 
by the Election of the Grantee z but it is otherwiſe in the Caſe of the King's (5) But if 4. 


Grant, for there can be no Election in his Caſe, and therefore the Grant is i proc pt 
void for Incertainty. a 


Feoffment of 
eighteen, without any Deſcription of their Situation, Ec. it is void, and no EleQion can reduce it to a 
Certainty- becauſe a Feoftment with Livery cannot operate in futuro. Rol. Abr. 725. N. Bendl. 148. 
And. 11. Hob. 174. Moor 181. S. C. U wide Tit. Fooffment, F 


8 


* 
— 


** 1 >. 3 — 


+ 2%. if for valuable Conſideration, it may not amount to a Covenant, and intitle the Grantee to an Ac- 
ton for adequate Damages ? | | 


So if a Man levies a Fine come ceo que il ad de ſon done of an Houſe and Rel. Abr. 725 
an hundred Acres of Land in D. where he hath there an Houſe and 118 (0 _ | 
Acres, (c) the Conuſee may ele& which 100 Acres he will have, (d) for N. Dyer 9 

the Election is given to him (e) by the Fine. Margise S. P. 


ü | (%) Tbat Ge 
tui que Uſe ſhall have it. Moor 102. pl. 247, 602. pl. 832. adjudged. — Where the Deviſee of two Actas 


not aſcertained ſhall have the Election. N. Dyer 280. Margine. — Upon a Covenant, in Conſideration 
of Marriage, to ſtand ſeiſed of ſo much Land as ſhall be of the yearly Value of forty Marks; it hath been 

a Queſtion, whether they, to whom the Aſſurance was made, might enter into any Part of the Land of the 
Value of forty Marks, at their Election, and hold the ſame in Severalty; or if they ſhall be only Tenants in 
common with the other; and whether they may chuſe one Acre in one Place, and one Acre in. another; 
and ſo through the whole Land where they pleaſe, 3 Leon. 27. & vid. Keilw. $4. Dyer 280. Rol. Rep, 
187. Lit. Rep. 218. (e) But if the Conuſee renders it back to the Conuſor for a.certain Number of Year, 
the 987 23 the Election given him, which 3 Aeres he will have, and he may elec, Rol. Abr. 725. 

OL. . 3 I 


— ———_—_—— — — 
* 


* — - — 
— — . — — — 


a „ = -_ 4 — 
: — 
1 2 » * * == hs A. ths. — 4 4 r r * „ ** ——— 
— * 3 — — 


Election. 


1 — * * 
** a 


If a Man grants 600 Cords of Wood out of a large Wood, the Grantee 
* Pape 184 hath Election to take them, when and in what Part of the Wood he pleaſes, 
NN 4. * without any Appointment of the Grantor, and conſequently may aſſign 
Palmer's Caſe his Intereſt in them to a third Perſon, and he ſhall have the like Election. 


Cro.Eliz.819. | 3 "Ip 
Way 32. Moor 691, 8. C. Jon. 276. S. C. cited. Hob. 174. like Point. 


% p — 


5 Co. 24 in But if one grants to me 1600 Cords of Wood, to be taken at my Elec- 
Palmer'sCaſe. tion, and the Grantor or a Stranger cuts down Part of the Wood, I can 
rake no Part of that which is cut down, but muſt ſupply myſelf out of the 
Reſidue ſtill remaining. | 
But if A. covenants with B. that he ſhall have twenty of the beſt Trees in 
1 py 4 the Wood of A. to be taken at the Election of B. within ſuch a Time; it is 
Folly a Breach of the Covenant in A. to cut down any Trees within that Time, 
2 Lev +42 becauſe the Latitude of Election which B had is thereby abridged. 


8. C. by the a i 
Report of which 4. granted twenty of his beſt Trees, fc, and adjudged the Grantor could not take any in 


the mean Time, at leaſt without Requeſt to the Grantee to make his Election; and ſo it was not like Palmer's 
Cue, for that being only of ſo many Loads of Wood, it was ſufficient if ſo many were left for the Grantee, 


2 Rol. Abr. If Rent be reſerved payable at the Church of S. or D. upon Condition, 

428. but for c. the Leſſee hath his Election to pay it at either Place; and therefore to 

5 take Advantage of the Condition, the Leſſor muſt demand it in ſuch Places, 
where by his own Agreement he has permitted the Tenant to pay it. 


_ 


(B) To what Perſon ; and herein of him 
tat is to do tbe firſt Act. 


Co. Lit. 145. JT is laid down as a general Rule, that in caſe an Election is given of 
2 Co. 37. a. two ſeveral Things, he that is the firſt Agent, and which ought to do 
ſame Rule. the firſt Act, ſhall have the Election. 
Co. Lit. 145. a. As if a Man grants a Rent of 205. or a Robe to one and his Heirs, the 
Grantor ſhall have the Election, for he is the firſt Agent by Pay ment of one 
or Delivery of the other. | | 
So if a Man makes a Leaſe, rendring a Rent or Robe, the Leſſee ſhall 
have the Election. 
Co. Lit. 145. . But if I contract with you to pay you a Robe, or twenty Shillings, at 
Eaſter, you may, after the Feaſt, bring Debt for the one or the other. | 
Rol. Abr. So if a Man leaſes Lands for Years, reſerving weekly nine Quarters of 
525. Demy Wheat, or the Value thereof, as it ſhall then be fold in the Market of V. 
and Parnell, if the Leſſee pays neither of theſe at the Time appointed, the Leſſor may 
have his Action, at his Election, for the Wheat only; for though the Leſ- 
ſee might have paid any of them, at his Election, at the Day, yet after 
| the Day, the Law gives the Election to the Leſſor. | 
Co. Lit. 145. If A. gives one of his Horſes in his Stable to B. B. hath the Election 
Moor 82. which Horſe to take, for he is the firſt Agent by taking the Horſe. | 
Dyer gi. If one grants to another twenty Loads of Maple to be taken in his 
Co. Lit. 145. a. Wood of D. there the Grantee ſhall have the Election, for he ought to 
do the firſt Act, viz. fell and take the fame, | 
1 If one ſeiſed in Fee of a Manor aliens the Manor, except one Cloſe called 
Sir Thomas VNV. Part of the Manor, and there are two Cloſes called N. which are Part 
Lee's Caſe, of the Manor, and one contains nine Acres, and the other but three Acres, 
| the 


Co. Lit. 145. a. 


Election. 


the Alienee ſhall not chuſe which of the ſaid Cloſes he will have; but the 
Alienor ſhall have the Election, which of the ſaid Cloſes ſhall paſs. 3 

If I have three Daughters, and I covenant that 7. S. ſhall diſpoſe of Moor. 72. pl. 
one of them in Marriage, it is at my Election of which, and after Requeſt, i., z. 8. C. 
I am bound to deliver her to him. 

* If an Obligation be conditioned to pay B. or his Heirs annually 12 J. at. Page 185 
Midſummer and Chriſtmas, or to pay him or his Heirs, at any of the ſaid Oro. jac. 594- 
Feaſts, 150 J. the Obligor hath Election to pay the 12 J. or the 50 J. but 4bber and 
he ought to continue the Payment of the 12 J. annually, until he pays the Rockwood, ad- 


1501. Though he may at any Time determine the Payment of the 12 /. * 
by Payment of the 150 /. 


if A. covenants with B. that A. or his Son C. or either of them, ſhall 2 gia. 104. 
work with B. at the Grinding and Poliſhing of Glaſs, B. paying to each of Sir Paul Neele 
them ſo much, Ec, and B. requeſts C. ro work with him, Sc. if he doth and Reeve, 


not, the Covenant is broken, for B. had the Election to require both or 3 
any of them to work with him. | 


In Debt on an Obligation, that if a Ship put to Sea, and either the Lev. 54. 86. 
Goods or the Obligor come ſafe, he ſhould pay ſuch a Sum over and above Sayer and 
the Uſe allowed by the Statute z the Defendant pleads, that the Obligor —— ad- 
died before he returned, and inſiſted, that he, as his Executor, had an Elec- Judged., 
tion to pay atwhich of the Contingencies he pleaſed, and that therefore, the 
Teſtator never returning, no Action accrued ; but it was reſolved, that the 
Payment ſhould ariſe on either of the Contingencies ; and that this bein 


agreeable to the Intention of the Parties, the Law ſupplies the Words, 
which ſhould firſt happen. 


_ 


_ ” 


—— ” i... eee. et. mn 8 
— 3 
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ks. 
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(O) Where the Election ſhall be ſaid to con- 
tinue, o2 be determined. 


THERE the Things granted are annual, and to have Con- Co. Lit 145. a. 
tinuance, the Election (where the Law gives it him) remains to the 2 Co. 37. 


Grantor, as well after the Day as before; otherwiſe when to be performed _ e 8 
unica vice. 78. 


As if I grant to another for Life an Annuity or Robe at Zaſter, and Co. Lit. 145. 4. 
both are behind, the Grantee ought to bring his Writ of Annuity in the 
Disjunctive; for if he ſhould bring it for the one only, and recover, this 

Judgment would (a) determine the Election for ever; for he ſhould never (a) Vet it 
have a Writ of Annuity afterwards, but a Scire facias upon the Judgment; ſeems that if 
which Reaſon Fitzherbert (6b) in his Natura Brevium not obſervin Fr pe 


HE 8» held ſerve yearly a 
an Opinion to the contrary. Rent, or a 
and the Leſſee fail of Payment at the Day, the Leſſor may diſtrain for either of them; for in 


* this Caſe the 
Leſſee loſes his Election only pro hac vice. Rol. Abr. 725. Co. Lit. 90. b. (5) Fol. 152. 


When nothing paſſes to the Feoffee or Grantee (c) before Election to Co. Lit. 145. a. 
have the one Thing or the other, there the Election ought to be made in 2 Co. 37. 4. 
the Life- time of the Parties; and the (d) Heir or Executor cannot make omg. os. 
the Election. 2 Na a 


| ates the Inte- 
reſt nothing paſſes till Election. Hob. 174.—As if a Man grants one of his Horſes in a Stable, the Election 


muſt be made in the Time of the Parties. Co. Lit. 145.—But if a Man gives one of his Horſes to,. A. and F. 
and after 4, dies, yet B. may elect, becauſe this was a Thing in Intereſt in them, and no expreſs Election li- 


mited. Rol. Abr. 725.—Butifa Man gives one of his Horſes to be elected by 4. and B. if A. dies before 
Election, B. cannot elect. Rol. Abr. 725.—6. 


named only by Way of Limitation. Leon. 254. 


(4) For if he ſhould, he ſhould take as a Purchaſer, where 
4 But 


— 


— — —— ́— — — ü trꝛl—l—ᷓ— —— 


#Z”Y — — . > > 5 — — 
Os ens — — ＋— — . 
— — — —— —— I 


* ER DORA —— £287 
* 4 A 5 
— . 
rr 
— — — . — age 
— « - 3 — _ 


Election. 


— 


Co. Lit 145. But where an Eſtate or Intereft piſſes immediately to the Feoffee, Do- 
2 Co. 36. 4. nee or Grantee, there the Election may be made by them, or their Heirs or 
ay Rule. Executors. 1 


* Page 1866 When one and the ſame Thing paſſeth to the Donee or Grantee, and 
Co. Lit. 145. a· the Donee or Grantee hath Election in what Manner or Degree he will take 
this ; there the Intereſt paſſeth immediately, and the Party, his Heirs or 
Executors, may make Election when they will. 
If A. being ſeiſed in Fee of a Manor, Part in Demeſne, and Part in a 
2 Co. 35. Sir Leaſe for Years rendring Rent, and Part in Copyhold, in Conſideration of 
Rowland Hey- a Sum of Money, by Indenture grants, bargains and ſells it to B. to hold 
4wood's Caſe, for ſeventeen Years from the Death of A. and after A. covenants to ſtand 
e And. 202. ſeiſed thereof to the Uſe of himſelf and the Heirs of his Body, and dies, 
- C. adjudg- and B. enters (a) he may elect whether he will take by the Common Law, 
Poph. 95. S. C. or by Bargain and Sale, for A. had Power to paſs it either Way; and if he 
Hob. i 39 S. C ſhould be obliged to take by DEmiſe at Common Law, then B. would loſe 
cited. the Rents reſerved upon the Leaſes for Years for want of an Attornment; 
(a) 6 and it was alſo held, that this Election remained notwithſtanding the 
rolled Quind, Alteration of the Eftate by the ſecond Indenture, and the Death of the 


Paſch. and at Leſſor. 


the ſame Time | | 
the Bargainor levies a Fine to the Bargainee, he may elect to take by one or the other 4 Co. 72. a, and for 


this vide 3 Leon, 16- 2 And. 161. ; 


Rol. Abr. 725. If a Man levies a Fine come ceo, Sc. of an Houſe and 100 Acres of 
Land in D. (where he hath there 118 Acres) and the Conuſee renders to 
the Conuſor for 100 Acres, and after the Conuſor dies, his Executor may 
ele& which of the 100 Acres he will have, becauſe this was a Thing in 
Intereſt in the Teſtator. 

1 There was a Compoſition between the Prebend of 4. and the Abbot 

Sir ian, and Convent of B. that the Prebend of A. and his Succeſſors, for all Time 

Ingolby and to come, ſhould have their Election yearly, either to receive Tithes in Kind 

vel, of Corn or Grain ariſing within certain Lands of the Abbey, or elſe to 

| receive five Marks to be paid by the ſaid Abbot and Convent in Lieu 
thereof; ſo as ſuch Election was notified to the Abbot, or any of the 
Monks or Porter of the Abbey, &c. and the Lands came to the King by 
the 3 iſt of H. 8. and from him to the Defendant, and the Prebendary 
came to the King by the 1ſt of Edw, 6. of Chanteries, &c. and from him 
to the Plaintiff, Upon admitting the Compoſition good, it was adjudged 
that the Power of Election was gone, becauſe it cannot now be made ac- 
cording to the Compoſition; but in this Caſe it was ſaid by Hale Ch. Baron, 

(% Which that in one () SouthwelPs Caſe, in 44 Eliz. where an Abbot had a Quan- 

vide in Poph. tity of Wood, to betaken yearly in ſuch a Wood, or a Sum of Money at 

* his Election; it was held the Election was transferred to the King by the 
Statute of Diſſolution of Monaſteries. | 


Co.Lit.145.a, If one enfeoffs another of two Acres, to hold the one for Life, and the 


2 Co. 37.4. other in Tail, and he before Election makes a Feoffment of both; in this 
8. P. Caſe the Feoffor ſhall enter into which of them he will, for the Feoffee, by 
this wrongful Act, hath loſt his Election. 


(D) Cabat 


Election, 


(D) Wat ſhall be ſaid a ſufficient Election, 


F a Man gives two Acres to another, to hold the one for Life wind the pj 


Plow. 
other in Fee, and the Donee after makes a Feoffment of one Acre; (a) Rol. Abr. 
this is an Election to have the Fee in that. f P, 726. 
0 That when 
one who is both Executor and Deviſee enters everally, without Claim or Demonſtration of Election, that he 


ſhall have the Thing deviſed, as Executor, which ; is his firſt and vera Authority. 10 > Co. 47+ b. & wide 
Plow. 520. Cro. Eliz, 223. 9 37. b. 55 | 


IS 


If a Man leaſes two Acres for Life, the Remainder of one Acre in Fee, Page 187 
and after licenſes the Leſſee to cut Trees in one Acre; this is zn Election _ . 
that he ſhall have the Fee in the other Acre, 7 


When the Election is given to ſeveral Perſons there, the (b) geſt Election Co. Lit. 145. a. 


made by any of the Perſons ſhall ſtand. 2 Co. 37. a. 


| ſame Rule. 
00 Where an Election made oy Tenant for Life tal bind bim! in > Remainder Moor 102. 


As if a Man leaſes two Acres to A; for Life, the Remaiodet of one Acre 2 Co. 36. b. 


to B. and of the other Acre to C. B. or C. may elect which of the Acres 
they will SR and the firſt Election by one binds the other, 


Erroz. 


Writ of Error is 00 a Commiſion to Judges of a Superior 

Court, by which they are authorized to examine the Record, (%. Therefore 
upon which a Judgment was given in an inferor Caurt, and nary whey 
on ſuch Examination to aft or reyverſe * lac, according or Action. 


A 


to Law. ” T Jenk. Rep. 25. 


2 Inſt. 40. 
Yelv. 209. — But yet, if by the Writ of Error the Plaintiff therein 


er, or be reſtored to any 
Thing, it may be releaſed by the Nawe of an Action Co. Lat. 688. a» Writ of Error to reverſe a 
Fine as Couſin and Heir of the Conuſor, it need not be ſhewn in the Win of Frror, how he is Couſin; for 


it is but a Commiſſion to examine Error, ory wende not ſuch Certainty a as othes Wits, Cro. Jac. 160. 


This Writ lies where a Man is * by any Parr in the Foundation Co. Lit. 289. b. 
Proceeding, Judgment or Execution of A Suit. 1 


But for the better Underſtanding ket I mall Saad, 
(A) In what Caſes a Writ of Erroz will ite, 189. And 


ere in, 


Vol. II: 3 E 1. In 


I, In what Caſes a Writ of Error is the proper Remedy to be 
; relieved againſt an erroneous Judgment. 189. 
18 2, On what Judgments a Writ of Error will lie. 191. 
1 | | 3. In what Court the Judgment muſt be given on which a 
Writ of Error will lic. 194. | 


(B) Mho may bzing a Wrft of Erroz, and agalnſt whom; 
"1 18 and herein of the Perſons neceſſary to be made Parties 
| "ul | thereto, 195. ; 
0 (C) Ok the Time of bzinging a Crit of Erroz. 199. 
| Page 188 (D) Df the anner of bzinging it. 200. And herein, 


| 1. Of the Form of the Writ, and where the Record ſhall be 
1 8 ſaid to be removed. 200. 

„ | 2. What is neceſſary to be removed; and herein of removing 
I | the Record, or a Tranſcript. 202. 


(E) Ok alledging Diminution and granting a Certiorari. 204. 

94 (P) Ot the Scire facias. 207. 

14 | (G) Df the P2oceedings after the Recozd removed; and 

1 herein of the Abatement of the Tarit of Erroz. 209. 

A (H) pow far the Writ of Erroz is a Superſedeas. 210. 

[ly Ry (I) To what Court a Writ of Erro? lies. 211. And herein, 


1. Of Writs of Error into Parliament. 211. 

2, Of Writs of Error into the Exchequer-Chamber. 212. 

3. Of reverſing Judgments in the Court of Exchequer. 213. 

4. Of Writs of Error into the King's Bench. 213. 

5. Of Writs of Error into the Common Pleas and other In- 
ferior Courts. 214. 

6. Where a Writ of Error lies in the ſame Court in which the 
Record is. 215. | 


(K) Df aſſigning Errozs. 216. And herein, 


one — ́ ot to — —U— — — 
— 


1. Of the Manner of aſſigning Errors. 216. 
2. Of aſſigning Errors in Fact and in Law. 217. 
3. Of aſſigning that for Error which appears contrary to the 
Record. 218. I | | 
4. Of affigning that for Error which is for the Party's Ad- 
it 8 vantage. 220. | 
5. Where the Matter aſſigned for Error is aided by the Ap- 
pearance of the Party, and in not being taken Advantage of 
in proper Time. 221. 
6. Where Matters which might be aſſigned for Error are aided 
by a Releaſe, and the Conſent of Parties. 223. 


kl () What Defence the Defendant in Erroz may make ; 
[1108 and herein of pleading a Releaſe, 225. 


(M) Ot 


Erroꝛ. 


c) Ot the Judgment to be given on the Wait of Err 
227, And herein, 


_ FX. 


1. Where on a Writ of Error, Part only, or the whole Judg- 
ment ſhall be reverſed. 227. | 
2. What Judgment ſhall be given on the Reverſal of the firſt. 


230. 
3. To what the Parties (hall be reſtored on the Reverſal of the 
firſt Judgment, 231. 


Nr OY —_ 4 aA | WP 1 — - H. 


(A) In what Caſes a Writ of Error will lie: p. ,z, 


And herein, | 


1. In what Caſes a Writ of Error is the proper Remedy to be 


relieved againſt an erroneous Judgment. 


Egularly an erroneous Judgment given in a Court of Record can a) | 
only be reverſed by Writ of Error. ( @) When a 


tute is er- 


| fl 2 
- knowledged, as before one that has no Authority, or if 4 Statute Merchant hath but one r 5 = 


dita Ouerela lies, and not a Writof Error ; but if a Statute is well acknowledged, and the Execution erro- 
neous, a Writ of Error lies. Cro. Elia. 233, $10. Owen 14. Dyer 35. pl. 2 
Judgment in a Copyhold Court reverſed upon Petition to the Lord, and the Party reſtored to his amages by 
Audita Querela. 4 Co. 30. b.— Where the Fat for Ecror is in the eſtion of the Writ itſelf, 
and not in any of the Proceedings in the Cauſe, ' no Writ of Error lies, but the Party mult bring an ace 
Querela. Carth. 282. 4 Mod. 314. Salk. 262. pl. 3. but for this wide Tit. Audita Zuerela, 


Therefore if the Tenant in a Cui in vita dies ſeiſed (5) pending the ,g aq . 
Writ, and after Judgment is given againſt him, which is erroneous, and Rol. * ; 
after the Recoverer ſues Execution againſt the Heir, and he brings an 742. 8. C. 
Aſſiſe, he ſhall not avoid this Judgment agaiaſt his Father, by ſaying, that 2 BY. 242. 
his Father died pending the Writ; for the Judgment is not void, but 67 80 if! 
only voidable. | EjeQtment the 


Defend 
died after Verdict and before Judgment, his Heir could not avoid the Judgment but by Writ 'of 1 — 
Rol. Abr. 742 — Vote, that this is aided by 16 & 17 Car. 2. c. 8. and cannot be taken Advantage of 
on a Writ of Error; for which wide Tit. Amendment and Feofail, 


In an Action upon the Caſe, if the Plaintiff be nonſuit, and after it is Rol. Abr. 742. 
entered, that he Reliquit actionem ſuam, & fatetur ſe nolle ullerius proſequi, Cole and 
upon which Coſts are aſſeſſed, though it be admitted, that this Judgment £** ad- 
is erroneous, becauſe this is not any Nonſuit, as it is entered; yet in an 3 
Action of Debt for the Coſts, the Defendant -ſhall not avoid it by Plea 
without a Writ of Error; for it is a Judgment de facto not void, but only 

voidable by Writ of Error. | | 795 | 
If a Man recovers againſt the Principal, and ſues a Scire facias againſt the 
Bail, they cannot ſay the Principal died before the Judgment, and (c) ſo g Abr 


avoid the Judgment by Plea, for it is againſt the Record, 742. 
| | If — 
8 


Leon. 101. 8 C. (c) But it is a good Plea by Way of Excuſe for not bringing in the Body, but not to avoid 


the Judgment, being a Record, which muſt be avoided by Writ of Error f. 2 Mod. 308. & wide Godb. 377. 
and Tit. Bail in Civil Cauſes, of AY . 2 Mod. 308. & wide Godd. 377 
| + The 


7. Leon. 23 —A 


, \\ : 


— a — * 1 


* | if h . — — 
| 4 4 : ; . 32 — 2 - © : 2 
N 2 Tit. 513. If a Fine is lemed without an Ongigal, or of more than is contaiged in 
| but forrever- the Original, it is not void, but only voidable by Writ of Error. 


ſing erroneous 
Fines and Recoveries, wide Head of Fines and Recover ies. 


so. 150 o We Y 
N ; Rol. Abr. If an Infant ſuffers a Common Recovery; in which he comes in as 
10 353.6 C. Vouchee in his proper Perſon, and not by Attorney or Guardian ; tho? 
66 bort e, this ſhall not bind him, but that he may in a Writ of Error avoid it, 
1% Head of 1». becauſe it is Error in Law; yet at his full Age he canoos enter ibto the 
fancy and Age. Land, and avoid it by his Entry, before he has reverſed it in a Writ of 
Error, becauſe he himſelf is privy to the Judament, and may reverſe it 
15 by ſuch Means, and he is not a Stranger to the Judgment; for Judgment 
* ought not to be ſubverted by Matter in Pais, without Matter of Record, 
as a Recognizance or Fine by an Infant where he appears by Attorney, and 
| not by Guardian, 
hs Page 190 If A. levies a Fine to B. who grants and renders to A. and his Wife, 
— 148 3 Co. f. a. and the Heirs of the Body of A. this is not void as to the Wife, though ſhe 
16 9 is no Party to the Original, but only voidably by Writ of Error. 
bl 2 Hawk. P.C, By the Practice of the Court of (a) Common Pleas, a Defendant coming 


458-9. in by Capias utlagatum the fame Term in which an Exigent is returnable, 
Rol. Abr. may avoid the Outlawry without Writ of Error, by ſhewing that he pur- 
B whe. Chaſed a Superſedeas out of the fame Court, and delivered it to the Sheriff 


TIRE ther an Out- before the Quinto exactus, Fc. or by ſhewing any other Matter apparent on 
18 law ry on the Record, which makes the Outlawry erroneous; as the Want of an Original, 
11 Crown Side of or the Omiſſion of Proceſs, or Want of Form in a Writ of Proclamation, 

BEN [oj _—— de Sc. or a Return by a Perſon appearing pot to be Sheriff, or a Variance 

between the Original and Exigent, or ather Proceſs, or the Want of ſuch 


reverſed in the 


Ef ſame or diffe- Addition as required by 1 H. 5. c. g. 
if rent Term, | (53) 
| | with a Writ of Error, wide 2 Hawk. P. C 459, and Tit. Outlawry, 


3 Inſt. 214. If one be attainted upon an erroneous Indictment, he cannot be relieved 
but by Writ of Error, for and bop ment being quod ſuſpendatur, Ec, which 
is the Judgment of Law due for the Offence, it mult be preſumed to have 
been given, for that he was guilty of the Offence 3 but if Judgment of 
Acquittal is given upon ſuch Indictment, the King need bring no Writ af 
Error; but the Offender may be newly indicted, for the Judgment being 
quod eat ſine die, &c. may be given as well for the Inſufficiency of the In- 

dictment as for the Party's Innocence. | 

3 Ioft. 231. Alſo any Judgment whatſoever, given by Perſons who had no good 

Hawk. P. C. Commiſſion to proceed againſt the Perſon condemned, may be falſified, 

459 - by ſhewing the ſpecial Macter, without Writ of Error, becauſe it is (5) 

(5) a Jadg- void; as where a Commiſſion authorizes to proceed on an Indictment taken 

Mar/halſza, before A. B. C. and twelve others, and by Colour thereof the Commiſ- 

where none of ſioners proceed on an Indictment taken before eight Perſons only. 


the Parties | 
were of the King's Hoſtel, was void, and being coram non judice might be avoided by Plea. ' 10 Co. 77. a 
Brownl. 24. & wide Lev. 23, 204, 234.“ Yet a Writ of Error alſo lies to reverſe ſuch Judgment. Cro, 


Eliz, 502. 6 Co. 20. Rol. Abr. 744. Sav. 36. 2 Jon. 209. 


— * _— — 


— 


* That Allegation is now uſed, and the Fiction obtains, ſimilar to the Allegation of a Defendant ſued by 
Bill in B. R. being in the Cuſtody of the Marſhal. Sed gu. if they can ſupport an Arreſt where neither Party 
is of the Houſhold. Vide 6 Co. 20. But ſee Salk. 439. 


—_— — 


+ The Death of the Party between Verdict and Judgment, not to be Error, provided the Judgment be 
entered within two Terms. 17 Car. 2. c. 8. The Death of the Party after interlocutory Judgment, not 
to abate the Suit, 8 9 . 3. c. 11. /. 6 ——The Death of one Plaintiff or Defendant, where there is 


another ſurviving, not to abate the Suit. d. J. 7. p 
4 1 


\ . 
—_ 
— — 
” — — — ——— 4 — 
* 
- ” ” - 


Erroꝛ. 
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If one is attainted of Felony, and after, by Relation of a general Pardon, 6 Co. 5. a. 
the Felony is pardoned, he ſhall be diſcharged, (a) for he hath no Remedy (,) S ir, 
by Writ of Error, or otherwiſe, to reverſe the Attainder. "_ og 
ona * 

unreaſonable or againſt Law, as joint, where it ſhould be ſeveral, it may be avoided by Plea and Judgment 
of the Court in which the Suit is depending, for there is no other Remedy. 11 Co. 44. Godfrey's Caſe re- 
ſolved. Rol. Rep. 75. S. C. & wide 2 Mod. 219. Vern. 170, 175. 12 Mod. 390. Stta. 395, 536, 
537, 628, 2 Stra. 1102. t 


+ 2%. If the Party injured, by levying of the Fine, or by Impriſonment, for Non- payment, might not 
maintain an Action of Treſpaſs, whereby the Validity of the Execution, c. might be determined! 


In Debt upon a Bond againſt an Adminiſtrator, if he pleads a 4 * 2 Mod. 308. 
recovered againſt the Inteſtate, and that he hath not Aſſets ultra, Ec. the — Caſe, 
Plaintiff may reply, that an Action was brought againſt the Inteſtate, and * — 
that he died before the judgment; and that after his Death, Judgment Gijv. Eg. 
was given; for being a Stranger to the Judgment, he can neither bring Rep. 308. 
Error nor Deceit, and has no Way to avoid it but by Plea.“ 


® 2x, If this could be done now, Since the Statute of 8 & 9 . 3. c. 11. / 6. if there was an inter- 
locutory Judgment againſt the Inteſtate in his Life-time, and final Judgment after ? wide ante 189. n. 


If a Man is found guilty upon an Indictment of Felony, and prays his Cre.Eliz.489 
Clergy, and it is allowed. him, and he is burnt in the Hand, he cannot 
avoid this by Writ of Error, becauſe he is convicted only, and not attain- 
ted; but the Record being removed by Certiorari into the Crown-Office, 
if there be a Fault in the Indictment, it may be diſcharged, and Reſtitution 
awarded to the Party of his Goods ſeiſed for that Cauſe, . 

If a Man had been indicted upon the Statute of 3 Fac. 1. cap. 4. for ab- Raym. 433. 
ſenting from his Pariſh Church, and thereupon Proclamations had been PI Cie. 
made, that he ſhould render his Body, &c. which not being done, he had 
been convicted according to that Statute yet no Writ of Error would have 
lain thereupon ; for by the Statute, after Proclamations made, and the De- 
fault recorded, the ſame was a Conviction of the Offence ; as if the Statute 
gave Proceſs for the Forfeiture ; and if there was a Fault in the Record, ®Page 191 
the Party's Remedy was in the Exchequer to qualh it there. | 

By the Common Law, in favorem vitæ, an Outlawry of Treaſon or Fe- Co. Lit. V3 
lony might be avoided by Plea, that the Defendant was in Priſon, or in the „Hauk. P. C. 
King's Service beyond the Sea, c at the Time of the Outlawry pro- 
nounced againſt him; but it ſeems that no Outlawry for any other Crime 
againſt a Party rightly deſcribed can be avoided by the Plea of any Matter 
of Fact whatſoever, * | Anek u | * Sedgu? 

One who purchaſes Land of a Perſon who afterwards is outlawed of Fe- Hauk. p c 
lony, or condemned upon his own Confeſſion, may falſify the Record, not 49. 
only as to the Time wherein the Felony is ſuppoſed to have been commit- 
ted, but alſo as to the Point of the Offence ; but where a Man is found 
guilty by Verdict, a Purchaſer cannot falſify any more than the Party, as 
to the Point of the Offence, but only as to the Time. 


2. On / what Judgments a Writ of Error will lie. (5) Whether it 
| SER lies on a Judg- 
No Writ. of Error can be brought but on a Judgment, or an Award in t given on 


. . 3 H we 
Nature of a Judgment, for the Words of the Writ are, $i Judicium red- * Salk. ky 
aitum fit, &c. | | pl. 1. 
&: 2 Ld. Raym, 


795. 6 Mod. 223. 11 Mod. 7. pl. 1. Co. Lit. 288. b. 
vol. II. 3 F 1 as 
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If the Plaintiff be (a) nonſuit + at the N prius, upon Which Coſts are 
Rol. Abr. taxed by the ſame Jury, by the Statutes 23 H. 8.6. 15. 4 Jac, 1. k. 3: and 
10 Judgment given for them againſt the Plaintiff, the Plaintiff may ave k 
may aſlignEr. Writ of Error upon (5) this Judgment. 

ors 1 * ' | tf G44 us 
& 74d, us a Judgment given againſt him by Default. 10 Aff. 8. Rol. Abr. 675. S. C. () How upon 
a Bill of Exceptions, vide 2 Inſt. 427. and Tit. Bilis of Exception. | 


hm 


+ On a Judgment for Coſts, on a Nonſuit, Error lies in the Exchequer Chamber. Stra. 235, 


Rol. Abr. 744. If à Man brings a Writ of falſe Judgment in the Common Pl#ds upoh 
a Judgment given in Antient D-meſne, and reverſes the Judgment 
there, a Writ of Error lies upon this Judgment, for this is a Matter of 
Record. | 

If a Min is indicted for Felony, and thereupon a Capias and Exigent is 

11 Co. 41. b. awarded, but he dies before any Attainder, his Adminiftrators may have 


_— the Error upon this Award ot the Ex:gent, becauſe by the Award of the EN. 
— 52 gent his Goods were forfeited ; and this is 4d grave Damnum, Gr. though 


Eaton's Caſe. the Principal Judgment can never be given. 


Cro. Jac. 357 3 
Rol. Rep. 85. S. C. cited. 


3 Iaſt. 31. If one be outlawed upon an Indictment of Treaſon, Felony, or Treſ- 
paſs, but the, Proceſs and Ofder preſcribed by the Statutes of 6 H. 8. 
cap. 4. and 8 H. 6. cap. 10. are not obſerved, the Outlawry may be re- 
(c) upon a verſed by Writ of Error, which (c) ex merito Fuftitiz ought to be 
Caſe ſtated granted, | ' 
and referred * 1 f 
to all the Judges, it was holden by ten of them, that Writs of Error were ex debito Fuſtitia, and not ex 
mera gratia, except in Treaſon and Felony ; but Price and Smith held, that the Subject could not of Right 
501 them in any criminal Caſe, 2 Saſk 504. but for this wide Rol. Rep. 175. 3 Bullt. 51. 2 Leon. 
194. Sid. 69.— And vote, that as the Law is now ſettled, a Perſon attainted of Tresbbn or Felony, be- 
fore he can have a Writ of Error, to reverſe his Attainder, muſt aſſign his Errors, and thereupon have Leave 
from the Court to proſecute his Writ gf Ecxor 2 Hawk. P. C. 461. Alſo no Writ of Error for the Re- 
verſal of an Attainder of Treaſon or Felony is to be allowed without an expreſs Warrant from the King or 
the Conſent of the Attorney General. 3 Mod 4:. Sid. 69. 2 Hawk. P. C. 461. Id. Raym. 154. 
2 Salk. 495. pl. 5. Vern 170, 175. 2 Vern. 312. 3103. 8 Mod. 26. 10 Mod, 188, 357, 380, 409. 
11 Mod. 173. pl. 15. 12 Mod. 544, 545, 626, 668. 2 Salk. 500, Comb. 345. Will. Rep. 445. 
pl. 128. 690. 2 Will. Rep. 269. pl. 68. 250. 


3 Toft. 215. A Writ of Error lies to reverſe an Attainder of High Treaſon, though 
& wide ſome have held the contrary, by Reaſon of 33 H. 8. cap. 20. that every 
Rr , Aritiler of Treaſon by the Common Law ſhould be as effectual as if by 
Authority of Parliament; for the Statute is to be intended of lawful At- 
| tainders by due Courſe of Law, and not of erroneous or void Attainders ; 
Page 192 „and ſoit was held in a Parliament held the 28 Eliz. when it was enacted, 
| that no Attainder of High Treaſon, where the Party was executed for the 
lame, ſhould be avoided by Plea' or Error; but this Act extended only to 
Attainders before that Time, where the Party had been executed, not to 
Artainders after, : | | 

Cro Car.gog. If one be convicted upon an Indictment of Recuſancy for abſenting 
Marquis of from Church for one Month, upon which Judgment is given, that he 


2 ſhall forfeit 20 J. but it is not ideo capiatur; this Omiſſion being appa- 
Þ 1. cays 2 rently to the Prejudice of the King, it was held a Writ of Error would lie 


ſach Error notwithſtanding the Words of 3 Fac. cap. 4. that no ſuch Indictment ſhall 
ſuch Judgment be ayoided; diſcharged, or reverſed, for Want of Form or other Defect 


whatſoever, 


— Cv _— kt Mt. A SES of ” — Ly * WT th. Mil. 6 ded 


Erroz. 


2 


whatſoever, other than by direct Traverſe to the Point of not coming to rebel 
Church. | IT Tarp, the 

| | ing by bis 
Attorney having fignified his Pleaſure, that it ſhould be reverſed, if erroneous. Jon; 497.8. C. by the 
Report of which the Writ of Error was brought by the King, and there held, that a Writ ef Error lay for 
the King, for he was not concluded by the Words of the Statute of 3 Jar. c. 4. 


80 le 265. 
beat, whereas it ought to be recuperet ;, this is (a) no Judgment; ſo (5) no (a) Tha 55 
Writ of Error lies thereupon, for the Words of the Writ are Si Judicium it mw 
redditum fit. © vide Rol. 
731 Ur 1 22 T5 Abr. 751. 
(5) Where the Judgment was, that he ſhould recover ſuper recuperatienem, where it ſhould have * 
recognitionem. Yelv. 157. | 


Ik it be entered in an inferior Court, that the Plaintiff recuperare de- 


In an Aſliſe of Darrein, Preſe rgpenr, if the Parties demur upon the 17 k. 3.5. b. 
Title, and it is adjudged for t © Þ aigtiff, and that. he, ſhall have a Writ 19. b. 
to the Bilbop z A Wri of Error lies upon this udgment before the Da- , 
mages. inquired of, becauſe there were HO Ka es 75 the ＋ Law, 
ef | enaly,z and the Addition of Damages 
en by the Statute, 40 be ig 105 of by ide Sheri, ſhall not ſtay. the 
rit of Error ; and if it be athrmed,, it may be inquired of the Damages 
where it is affirmed. 038.08 I th ans 1a ord d wan a 3 8 it 1 
If a Man recovers by Default in 8 Writ of Cofenage or Aiel, a Writ. of 15k. 3. 21, $3, 
Er ror lies upon this before che Damage, ; Inquired of, becauſe the Rol. Abr. 
amages are but an Addition t the: ( e given by the Statute; 79-50. S. C. 
and fo the Judgment for the Principal continues as it was at Common 
| a. d . 4 O0. M ASAT LHUOW T3 053 4,1, 30043943) alt 7 avs 1441 
Jaa Writ,of Parcitipn,, the Jug ent be given quad Partitio fat, and 1 4. 
thereupon a Writ is directed to the Sheriff to, make Partition, no Writ of Fel. Abr. cl 
Error lies hereupon, for the Judgment is not complet fill the Sheriff re. Fark and 
turn; and the ſecond Judgment, which the Law requires herein, viz, quod Counteſs of 
partitio præd foret firma & labiiis in perpetuum, for before that the Plaintiff Forwick.” | 
may be nonſuit, or he may, upon the! eturn of the Sheriff, ſuggeſt to the Cro.Eliz.635. 


and then the Writ wopld. lie preſchgh) 


Court, that the Partition is not equal, and ſo have a new Partition, and may Ne _ 
alſo releaſe before the laſt Judgment. « ' =: adjudged, 


| oa ore =y Is 73 3514 4+: Cro. Jac. 324. 
| 2 Bullt. 104. like Caſe adjudged, & wide 2 Rol. Nep. 125. 2 — — 
* 447 | 8+þ « 37 * Jas of” \ ** 4/4 Fg R806 I + "34 \ 40 | ' 

So if in an Action of Account, judgment is given quod cove ur and 11 Co. 39. b. 

thereupon the ctendant brings a Writ of Error; yet the Reg 45 Il got Cro. Eliz. 636. 
be removed till the intire Matter of oy Foes be Wen e curia * Leon. 68. 
* 4 0 Dees 12247 f 2 Bulſt. 119. 

Domini Regis deficeret in Fiflitia cubibendd. 120. 

N - — +3 F $6 F 1 

Cro. Jac. 224. 2 Rol. Rep. 125. Siyle 290. Cro, Jac. 356. Kol. Rep. 85. : Gelb. 233 


a B 6 F145 M38 19551 44.40 oO 40035741 od O65 0 eee 
Bot if a Woman recovers. in a Writ of Dower; a Writ of Eribr lies *Pige 193 
before the Writ of Inquiry of Damages awarded, and before the third 191 
Part aſſigned by Metes and Bounds, for the Judgment is perfect as to the wow _ 

Realty, and the Damages are given by the Statute by way of Addition, 1 2 


; Brownl, 127. 
11 Co. 40. Rol. Abr. 760. Style 290. March 88. 


So if the Plaiatiff recovers in an Fjefione firmæ by Confeſſion, Nibil dicit Rol. Abr. 75 1. 
Non ſum informatus, or Demurrer, a Writ of Error lies before a Writ of In- Oro. Eliz. 235, 
quiry of Damages executed; (c) for the Judgment, quod recuperet Poſſeſſio- _ g 
nem, is perfect, and the Plaintiff may preſently have Execution thereupon eon. 30g. 


: > Latch, 
and therefore, if the Defendant were to be hindered from bringing a Writ nog * 


O 


2 193. of Error before a Writ of Inquiry executed, it might be in the Plaintiff's 


Erro!. 


Dyer 201. Power, by refuſing to bring or execute the Writ of Inquiry, to delay the 


3 Bulſt. 233. Plaintiff for ever. “ 

Palm. 6. 0; 

2 Rol. Rep. 126. Latch, 133. Style og. And. 145. March 8, Keb. 327. and Carth. 205. 8. P. 
per Holt C. Juſt, (c) So in Debt, t but otherwiſe in Treſpaſs and Caſe, where the Damages are the Pr:nci- 
pal. Cro. Eliz. 255. | 


* Qu. If Error will lie in Ejectment, where the Judgment is againſt the caſual Ejeddor? There are not, 
now any Judgments in Ejectment, on Demurrer, &c. If the Tenant appears, be pleads the general Iſſue, 
If he does not appear, Judgment goes againſt the caſual Ejector, and that being againſt a nominal or ſictitious 
Perſon there is not any one to bring Error. Error cannot be ſued in the Name of the catual EjeQor. 
2 Burr. 756. Barnes 179.——/7:4e alſo ante 163. n. & poſt. 197. as to a præcipe quod reddat. | 


6— — 


t In Debt a Judgment by Default is final. 


Rol. Abr. So if a Man recovers in Quare impedit upon a Demurrer, the Defendant 
2 Much may have a Writ of Error before the Writ of Inquiry of Damages returned, 
: for ſuch Writ may be awarded out of the King's Bench, if the Judgment 
Noy 66. be affirmed there. | = | 
Rol. Abr. If a Man recovers in a Quare Impedit, and after brings a Writ Quare non 
75 id admiſit againſt the Biſhop, a Writ of Error lies on the Judgment in the 
439. Quare Impedit, and the Record ſhall be removed, though the other Writ 
of Quare non admifit be not yet diſcuſſed. 2 
If a Quare Impedit be brought againſt Two, and one pleads to Iſſue, and 
the other confeſſes the Action upon which Judgment is given, he ſhall not 
bave a Writ of Error till the Matter is determined as to the other; for the 
Writ of Error muſt rehearſe all that are Parties to the Original, and as to 
one, Judgment is not given; and if the Record is removed before the 
intire Matter is determined, there would be a Failure of Right. 
11 Co. 39. b. If in a Formedon the Tenant has Judgment for Part, no Writ of Error 
Dyer 291. lies until the intire Matter in Demand is determined, for the Judgment is, 
Si Judicium inde Redditum fit, which Word inde goes to the intire Demand, 
11 Co 41.8. If Debt be brought againſt divers by ſeveral Precipes, and Judgment 
2 Rol. Rep. given againſt one, he may have Error before Determination of the Matter 
= 201, as to the others; for there being ſeveral Counts, the Record of his Count 
March 89. and the Pleading ſhall be ſevered from the Original, and removed in B. K. 
and yet the Original ſhall remain in C. B. for otherways the Court of Com- 
mon Pleas could not proceed to determine the Reſidue without the Original; 
and my Lord Coke ſays, it ſeems to him, that in this Caſe, if there be Er- 
ror in the Original upon aCertiorari, the Chief Juſtice ſhall only certify the 
Tenor of it. | SN | 
If in a Qu Warranto, Judgment be given as to Part of the Liberties 
— g - claimed, that they ſhall be ſeiſed, and that the Defendants Capiantur pro fine, 
on & ark rp and as to the other Part, Curia adviſare vult, a Writ of Error lies before 


Error upon any Judgment given for the other Part. 

a Judgment 

given in a Quo Warranto againſt the Corporation of Dub/in. 2 Rol. Rep. 113. S. C.— Error does not 

— 4 a peremptory Mandamus. Stra. 536.——Nor on a Mandamus when the Return is allowed. 
ra. 025, 3 


11 Co. 39. a. 


Erro!. 


— 
* 


* 3, In what Court the Judgment muſt be given on which a Writ * Page 194 
of Error will lie. 


No Writ of Error will lie of any Judgment that is not given in a Court 
of (a) Record. (a) Not of 
a Judgment 

given in an Inferior Court, as the County-Court, c. Co. Lit. 288. b. Nor of a Decree or Sentence in 
Chancery proceeding according to Equity. 37 H. 6. 14. Bro. Error gg, Rol. Abr. 744.——But of a 
Judgment given in the limited Court of Chancery, called the Peuy-Bag, which proceeds according to the 
Common Law, and holds Plea of Scire facias for Repeal of the King's Letters Patent, Petitions, Monfirans 
de Droit, Traverſes of Offices, 38 upon Recognizances, Executions upon Statutes, and Pleas of all 
Perſonal Actions by or againſt an Officer or Miniſter of the Court, a Writ of Error lies in B. R. Rol. Abr. 
744. Dyer 315. 4 Iaſt. 80. Plowd, 395. & wide Rol. Rep. 287. Moor 570. Vern. 131. 


The Authority of the Juſtices of Trailbaſton was by Act of Parliament 2 Inſt. 540. 
and by the General Rule of Law, if they erred in Judgment, a Writ of“ Lat. 186. 
Error lay in B. R. to reverſe their Judgment. | | 
If a Man be convicted (+4) upon the Statute of ) Fac. 1. cap. 11. by two 

Juſtices of the Peace, for killing of Partridges, upon Proof or Confeſſion Kol. Abr. 
of the Party, without Indictment; this Judgment may be reverſed in B. R. 743» 744. 
being removed there by Certiorari, without any Writ of Error ; ſo if the 1 * — 2 
Conviction had been on the (e) Statute againſt Shooting, or ſuch like. 8. C. Gad. 


and a Con- 
viction upon the Statute of Hunting in a Park, being removed by Certiorari, Exceptions allowed to be taken 
thereto, (5) Vent. 33. Like Point per Cur wide Raym. 389. where Error was brought upon a Con-. 
viction of a Riot beſore Juſtices of Peace, and Sheriff, upon the View, upon 13 Hl. 4.7. (c) Va- Jon, 
171. 


But if an erroneous Judgment be given upon an Indictment of Barratry Cro. Jac. 404. 
at the Seſſions of Peace, and the Party fined thereupon, and committed till N Caſe 
he pays it, and he removes the Indictment and Proceedings by Certiorart, 2 
and himſelf by Habeas Corpus, yet he cannot be relieved, unleſs he brings a 
Writ of Error. | 

Bur a Record of Force made by Juſtices of Peace upon the View, 


ma 
be quaſhed upon Motion, without a Writ of Error. ) Lev. 113. 


"= per 

in th 
Caſe of the King and Cha/oner, Sid. 156. S. C. and S. P. per Cur.” and ſaid that a Writ of Rives — 
not lie, becauſe they were not a Court. 


Wherever a new Juriſdiction is erected by Act of Parliament, and the Sk. 263. 
Court, or Judge, that exerciſes this Juriſdiction, acts as a Court or Judge of pl ;. 

Record, according to the Courſe of the Common Law, a Writ of Error 19. Raym. 
lies on their Judgment; but where they act in a ſummary Method, or in 213,252; 


a new Courſe different from the Common Law, there a Writ of Error lies 11 


f 144. pl. 3. 
not, but a Certiorari. * Þ ry 4 
| Carth. 421, 


491. Com. Rep. 76. pl. 50. 12 Mod, 386. per Holt. C. J. 
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* Page 195 (B) Tho may bring a Mrit of Erre2, and 
againſt whem ; ard herein, of the Perſons 
neceſſary to be made Parties thereto, | 


O Perfon can bring a Writ of Error to reverſe a Judgment, wha 
Rol. Abr. ; | was not (a) Party or (5) Privy to the Record, or who was not (e) in- 
Dyer FO Jured by the Judgment, and therefore to receive Advantage by the Re- 
(a) Where in verfal thereof. 
Fjement, , | 
Error may be brought either by Leſſor or Leſſee. Sid. 317. (5) as Heirs and Executors; but if an erro- 
neous Judgment be given #gainſt the Parſon, the Patron cannot have a Writ of Error. Godb. 377. 
That Error and Attaint always deſcend to ſuch Perſon to whom the Land ſhould deſcend, if no ſuch Reco- 
very or falſe Oath had been, Leon. 261. (c) Hence it is, that no Man can have a Writ of Error to reverſe 
a Fine that took any Eſtate by it. 5 Co. 39 7s Caſe. | And for the ſame Reaſon the Conuſor 
cannot aſſign any Error in the Grant and Reodet, becauſe by that the Eſtate which paſſed from him by his 
Conuſance is reſtored to him; and therefore he ſhall not be admitted to defeat the Eſtate which by his owl 
Agreement he accepted. 5 Co. 39. b. 


U. 6.46. So a Writ of Error does not lie againſt any, but him who is Party or 


r. Errorg., Privy to the firſt Judgment, his (4) Heirs, Executors or Adminiſtrators. 
Rol. Abr. 3 

749. S. C. (4) F. N B. 10. — If a Man recovers Land by Judgment, and dies without Heir, againſt 
whom the Writ of Error ſhall be brought, is left a re. 9 F. 6.49 Rol. Abr. 749. 7 


Rol. Abr. And therefore on a Judgment for Recovery of Land, the Writ muft be 
749. brought againſt him who was Party to the Judgment, although he hath 
— Rep. nothing in the Land, and not againſt the lenant ; and on ſuch Writ the 
8 That to Judgment may be reverſed ; but there muſt go (e) a Scire facias againſt all 
reverſe a the Tertenants. 

Fine or Re- | 

covery, there mult go a Scize facias againſt all the Tertenants, Carth. 112. 


Leon. 261. Upon this Rule, that none ſhall have a Writ of Error to reverſe a Judg- 
dos 56. 4 ment, but he who is privy to, and hath ſome Prejudice thereby; it hath 
G . been reſolved, that if one hath Lands on the Part of his Mother, and loſeth 
by erroneous Judgment, and dies, the Heir. of the Part of the Mother 
ſhall have the Writ of Error. | 
1 So the younger Son, when intitled to the Land by the Cuſtom of Bo- 
Leon. 261. Tough Engliſh, ſhall bring the Writ of Error, and not the Heir at Com- 


4 Leon. 5. mon Law; for this Remedy deſcends with the Land. 
adjudged, & | | 
wide Bridg, 79. Rol. Rep. 311, 


Dyer 9o. So if there be an erroneous Judgment, Tenant in Fail female, the INue 
N female, and not the Son, ſhall bring a Writ of Error. | 

747. | 

Dyer 89. So if a Man ſettles Land to the Uſe of himſclf and the Heirs of his Body, 


Oro. Elia. 469. the Remainder to his own right Heirs, and dies, leaving Iſſue only a 
3 Lev. 36. Daughter, who levies a Fine, and dies without Iſſue, and J. S. brings a 
Writ of Error as Couſin and collateral Heir of the Daughter, yet he ſhall 
never reverſe the Fine; for there could no Right deſcend to him from the 
Daughter, becauſe ſhe had but an Eſtate-tail, which determined by her 
Death without Iſſue; and does not appear that the Remainder in Fee was 
in the Daughter as right Heir, wherefore J. S. ſhall not reverſe the Fine, 
guia de non apparentibus & non exiſlentibus eadem eft ratio, eſpecially in a 
Court of Judicature, where the Judges cannot take Notice of any Thing 

chat does not come judicially before them, and appear in the Pleading. 


J If 


— —_ * _— * * — 
— * * 


„ ——— 


i. 
„* _— 


* If there be Tenane in Tail, the Remainder in Fee, and in a Precipe Page 196 
brought (a) againſt Tenant in Tail, an erroneous Judgment is given againſt 3 Co. 3. b. 
Tenant in Tail, and he after dies without Iſſue, he in Remainder * may. agreed in the 
bave a Writ of Error; for when the Statute De Donis gave Liberty to oo — 
limit a Remainder after an Eſtate-tail, the Law gave ſuch Actions to him Caſe. 20 


W Caſ 
\ in Remainder as belonged to Privies in Eſtate, (a) So if Te 


nant in Tail 


levies a Fine, and before Proclamation paſſes, a Præcipe is brought againſt the Conuſee, who vouchees the 


Tenant in Tail, c. for when the Tenant in Tail comes in as Vouchee, it is as of his old Eftate ; ſo that the 
Privity between the Tenant in Tail and him in Remainder continues. Bridg. 69. Rol. Rep. 311. 


* Tenant in Remainder may bring Error againſt a common Recovery where the Tenant in Tail, wouchee, 
died befors the Judgment ; and he need not ſet out a complete Title, but only ſhew the Connection and 
Privity between him and the Perfon againſt whom the Recovery was had. Sheepfbank: v. Lucas, 1 Burr. 
410, In fuch Caſe Sire frefas, or any Warning tothe Heir, is not neceſſary. Ii. 


If Tenant in Tail Male hath Iſſue a Son and a Daughter by one Venter, Leon. 261. 
and a Son by another, and dies, and the eldeſt Son makes a Feoffment, 2 68. 
and a Common Recovery is had againſt the Feoffee, in which the eldeſt is . 377. 
vouched, and he vouches over the common Vouchee, and he after the eldeſt 
dies, the youngeſt Son may have a Writ of Error ; for though the eldeſt 
ſhould have rendered a Fee-ſimple to the Feoffee, according to his Loſs, 
yet he ſhould have recovered but an Eſtate-tail, viz. ſuch an Eſtate as he 
had when the Warranty was made, which would have deſcended to 


_ youngeſt, and quently the Writ of Error ſhall be brought 
im. | 

If there be ſeveral Parties to an erroneous Fine, they ſhall all join with pg. avr.y47+ 
the Party that is to enjoy the Land, though they themſelves can have no- Dyer 89. 
thing; and this is ſaid to be neceſſary only by way of Conformity. 

But if Tenant for Life, and he in Remainder in Fee, (being an Infant) | 
join in a Fine, the [ofant alone may bring Error for the Error in reſpect of Sy 9p 
che Perſon of the Infant, which is the Cauſe of the Action for him, and gp. Ad. 
for no other. judged, and 


| the Fine re- 
verſed guoad the Infant only: For this wide Head of Fizes and Recoveriez. 


A Writ of Error may be brought by him that is made Party by the Law, Rol. Abr. 
though he was not originally Party to the Suit, as he who comes in as 74% 755+ 
Vouchee. 

tf Tenant in Tail within Age comes in as Vouchee by Attorney in a Rol. Abr. 
Common Recovery, he in Remainder may aſſign this for Error z for he is 755» 796 
Party in Intereſt to the Recovery; and where a Man's Intereſt is bound by 
another's Act, it is but reaſonable he ſhould be allowed to free himſelf from 
the Miſchief of it, by taking Advantage of any Error in it. ; 
If A. be Tenant in Tail, the Remainder to B. and A. ſuffers an erroneous Oro. Elia. 2, 
Recovery, and the common Vouchee releaſes to the Recoverer ; yet if A. 3 Co. 4. 
dies without Idue, B. may, notwithſtanding the Releaſe, reverſe it by Writ 
of Error; for the common Vouchee is only called in for Form; as he 
really has no Intereſt in, or Title to the Land, ſo really neither does he 
make any Recompence to the Perſon that loſes the Land; and therefore it 
were unreaſonable to carry the Notion of the imaginary Recompence ſo 
far as to ſuppoſe him a real Sufferer, and thereby give him the Privilege of 
{erting aſide a Conveyance by which he is no Way affected. 

If hein the Remainder be made privy to the Record by Aid Prier, he 


Co. 4. 
hall have a Writ of Error during the Life of the Tenant for Life; ſo (6) GG) ; H 4 f. 


if he be received by Default of the Tenant for Life. Bro. Error 39, 


So 


| 


Pd 


= — 
— — — l— — 
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749, Fante Anceſtor in Fee; upon Non eſt faftum pleaded, if a Verdict be found for 


Erroz. 


- 


CEA 


40 E. 3 2. $3 if a Feme be received by the Default of her Baron, and loſes the 

Rol. Abr 748. Land by Judgment, the Baron and Feme ſhall have a Writ of Error 
thereupon. ; 

2 Co. 57. If Baron and Feme levy a Fine, they may, by Error, reverſe the Fine, 

Beckwith's for Nonage of the Feme, during the Lite of the Baron, | | 


Caſe, 
Cro.Eliz 129. Leon. 114. 


* Pagergy lf the Conuſor of a Statute aliens the Land, and Execution is ſued againſt 
18 E. 3. 25 b. the Alience, he may have a Writ of Error upon the Execution, 
Dyer 1. pl 5. 


Rol. Abr. 748. this is made a 2uere, becauſe, as there ſaid, he is not privy thereto, for the Execution 


of the Land of the Conuſor ; but Godb. 377. 8 C. cited, and ſaid, that otherwiſe there would be no Re- 
medy ; for the Conuſor himſeif could not have Error, becauſe the Lands were not extended in bis Hands, 


If pending a real Action, the Tenant aliens in Fee, and after a Reco- 
Rol. Abr. 749. very is had againſt him, he (a) himſelf may have a Writ of Error, tho? he 
38 hath nothing in the Land, becauſe he is privy to the Judgment after his 
Palm. 254. Alienation and Tenant in Law. 
_ = reſtored, the Alienee ſhall enter upon him. (a) But the Alience cannot have a Writ of Error 
for Want of Privity. 2 Aſſ. 2. Rol. Abr. 749. 


Rol.\.br.783, But if a Fine be levied of 120 Acres of Land, and he, that has Right to a 
Cro.Ei2.4638. Writ of Error, makes a Feoffment of the Whole, he ſhall never reverſe the 
_—_ +'3* Pine; but it the Feoffment had been made, or a Relcaſe had been given of 
20 Acres only, he might yet have a Writ of Error to reverſe the Fine as to 
100 Acres, becauſe he has not transferred his Right as to thoſe, and there- 
fore may be re-inſtated, if the Fine be erroneous, . 
Jon. 252. So if Tenant in Tall levies a Fine which happens to be erroneous, and 
Rol. Abr 789. after ſuffers a Recovery of Part of the Land only, of which the Fine was 
Moor 305. levied ; if the Iſſue in Tail brings a Writ of Error to reverſe the Fine, the 
Tenant may plead the Recovery in Bar for that Part, becauſe for ſo much 
the Recovery is an Alienation, and therefore the Iſſue ſhall never have a 
Writ of Error for that Part of the Land which he cannot have or erjoy, 
ſhould the Fine be reverſed. | 
(b) In a Precipe quod reddat, if the Tenant diſclaims, he ſhall never have 
| Sap +I a Writ of Error, (c) becauſe by his Diſclaimer he has debarred himſelf of 
(5) 3 Leon. all Right in the Land, | 


6. S. P. | | 
” 8 arguends, Rol. Rep. 302. S. P. arguends. (%) Otherwiſe where the Tenant departs in Deſpite 


of the Court, or Judgment is given upon his Confeſſion, 8 Co. 62. a, F. N. B. 21.— 80 if upon his De 
fault. 2 Rol. Rep. 127. Palm. 56. ü 


Rol. Abr. In a Writ of Annuity againſt an Heir, upon an Annuity granted by his 
and St. the Plaintiff, and thereupon Judgment is given, that the Plaintiff ſhall reco- 
ver his Coſts, Damages and Arrears of the Land deſcended from the ſame 
Anceltor, and thereupon a Writ of Execution is awarded to levy it of the 
Lands deſcended ; but no Return thereof appears upon the Record, and 
after the Heir dies Inteſtate, his Adminiſtrator cannot have a Writ of Error 
upon this Judgment, in as much as he loſes nothing thereby ; for if it be 
levied, it is of the Lands deſcended, the which, nor the Profits thereof, he 
cannot have, nor be reſtored to it, if he reverſes the Judgment. | 

Stole 38. 5˙* II J. S. binds himſelf and his Heirs in a Bond, and thereupon Judgment 
eee , is obtained againſt J. S. and J. S. makes his Will, and his Heir at Law 


Roll. Executor, and dies, leaving Lands, which deſcend to his Heir, yet he ſhall 
| not 


Erroz. 


2 — 


not have a Writ of Error as Heir, for he is not hag to the Judgment 
and when an Extent is made upon him, it is as Tertenant ; but after the 
Lands are taken in Execution, he may have a Writ of Error, 


* u. and ſee poſt, 198. Screggs and Lord Mordant. 


th. 


* 


If in a Common Recovery four Huſbands and their Wives are vouched, Leon. 491. 
the Voucher ſhall be intended to have been in, in the Right of their Wives, * 
and the Heir of any one of the Wives may have a Writ of Error; for this 0. 
Charge in the Realty did not ſurvive, and the Heir of every of them being 
chargeable, the Heir of any of them, and not of the Survivor only, may 
have Error; adjudged where Error was brought as Heir to one of the Huſ- 
bands; but the Plaintiff relinquiſhed that, and brought a new Writ, and 
intitled himſelf as Heir to one of the Wives. 

If in a Mare Impedit Judgment be given againſt the Biſhop and Incum- ® Page 198 
bent, tho' the Biſhop claimed nothing but as Ordinary, and ſo loſt nothing; 3 Leon. 176. 
yet being privy to the Record, he may for Conformity join in Error; for the Queen and 
the Plea of the Biſhop is not ſo ſtrong as a Diſclaimer. _ = 

; adjudged, 
Cro. Eliz. 65. $. C. adjudged ; and ah ſaid, that the Biſhop had a Loſs, for that the Writ ſhall be to the 
Archbiſhop for Admiſſion and Inſtitution, ſo that the Biſhop having a Loſs may therefore join. Vid. 3 Mod. 


134. Ld. Raym. 71. 2 Ld. Raym. 1403. 8 Mod. zog, 346. 12 Mod. 1, 2, 130, 370. 5 Mod. 16 
69. Carth. 367. Stra. 606. ; 228 : : 


If Execution upon a Judgment is ſued by Elegit, and Lands only extend- 
ed, and after the Defendant dies, his Adminiſtrator may have a Writ of * 686. 
Error, for he is privy to the Record, and may iz futuro have Loſs by Fe 949 


Scroggs and 
It. 12 
. . N dant, adjudged, 
Cro. Eliz, 204. 8. C. adjudged, at the End of which a Nera is added, that the Execution of the Land may 
be avoided, and then the Adwiniſtrator may be damnified. 


If a Man be outlawed for Felony, and dies, his Executors may have a Cro Eliz. 228. 
Writ of Error to reverſe it, for they are (a) privy to the Judgment, and poſ- Man's Caſe. 
ſibly may have all the Loſs, as if the Teſtator had only Goods; and the Ob- Owen 147. 
jection, hat the Teſtator was attainted, and ſo had no Goods, nor could S. 3 
make an Executor, was held not material in this Suit, which is to reverſe * 


djudged, and 
the Outlawry, by which the Diſability ariſes. —＋— 


| | reverſed ac- 
cordingly ; and by all the Books it ſeems to be admitted, that the Heir alſo might have had a Writ of Error 


in Reſpect of the Prejudice to him. 5 Co. 111. S. C. cited, Cro. Eliz. 558. S. C. cited. (a) A. being 
ſeiſed in Fee, B. his eldeſt Son, is outlawed for Felony, A. dies, and B. enters and deviſes to C. and dies, 


on C. enfeoffs D. and whether D. could have a Writ of Error to reverſe this Outlawry. Godb. 376, de- 


If a Woman recovers her Dower and Damages, and the Tenant brings a Cro. Eliz. 558. 
Writ of Error, pending which the Woman dies, he may have a Writ of Noy 126. 
Error againſt her Executor ro avoid the Judgment as to the Damages, for 
that is a Grievance to him as well as the Loſs of the Land. | 

If ina Real Action the Land and Damages are recovered, and the Tenant Cro.Eliz. 558. 
dies, and his Heir, who in Reſpect of the Land ought to have a Writ of 
Error, releaſes all Writs of Error ; yet the Executor of the Tenant may 
bring a Writ of Error to avoid the Judgment as to the Damages, for he 
that hath a Loſs muſt have a Remedy to redreſs. it. | 

If a Judgment be given againſt B. and the Money of C. attached by pro. Error. 
Force of a Foreign Attachment in London, C. ſhall not have a Writ of Er- 187. 
_ becauſe he comes in by Garniſhment by the Cuſtom, and is not Party Rol-Abr. 747. 
or Privy. | 


Vor. II. | ; H | If 


Erroz. 


Rol. Abr. If an Action be brought againſt A. as a Feme Sole, where ſhe is a Feme 
748. Hayward Covert, and ſhe pleads to Iſſue as a Feme Sole, and Judgment is given againſt 
and Williams, her, and ſhe is taken in Execution, ſhe and her Huſband may bring a 


— * 5%. Writ of Error, for otherwiſe the Huſband may be prejudiced in the Loſs 


| adjudged, tho' of the Society and Comfort of his Wife, and of her Care in his Buſineſs 


it was obje&t- and Family, and hath no (a) ether Means to help himſelf. 


ed, that the | 
Huſband was a Stranger, for he had no other Remedy to prevent the Loſs of the Society of his Wife, being 


taken in Execution. Rol. Abr. 759. S. C. 2 Rol. Rep. 53. S. P. per Car. but becauſe, in the Aſſignment 
of Error, it did not appear that ſhe was married when the Original was ſued out, the Judgment was affirmed. 
(a) But it is otherwiſe in the Caſe of a Fine, for the Huſband may enter and avoid it. Rol. Abr. 748. wide 
Title Fines and Recoveries. | 


Rol. Abr. 747. So if an Action be brought againſt' a Feme Covert and others, they all 
with the Huſband may join in a Writ of Error. 

Style 406. If there be three Defendants, and they all appear by Attorney, whereas 
one of them is an Infant, and Judgment is giverFagainſt all; they muſt all 
join in a Writ of Error, for the Judgment is intire, and cannot be naught 
as to the Infant and good as to the Reſt . 1 


t If an Infant Plaintiff, in Ejectment, or any perſonal Action, appear by Attorney, and obtain a Verdict 
the Judgment ſhall not be reverſed becauſe of ſuch Appearance by Attorney. Stat. 21. Jac. 4. c. 13. , "5 
hut if an Infant Defendant appears by Attorney, and Judgment is given againſt him, Error lies in the 
ſame Court. See Danwer's Abr. 2 Vol. Title Error, fo. 12. pl. 13. and the Caſes there cited. See alſo 
ante, Vol. 1. 93. 


* Page 199 So if there be Judgment againſt Father and Son, the Son alone cannot 
Carth. 7, 8. bring a Writof Error, for all the Defendants ought to join in the Writ and 
Hacket and if one of them refuſes, he muſt be ſummoned and ſevered ; for otherwiſe 


Herne. this Inconvenience would enſue, that every Defendant might bring a Writ 
* 134+ of Error by himſelf, and by that Means delay the Plaintiff from his Execu- 


Yelv. 208, tion for a long Time, and from having any Benefit of his Judgment, tho? 
209. S. P. it might be affirmed once or oftener. | 


Ld.Raym-71. 
2 Ld. Raym. 1403. 8 Mod. 305, 316. 12 Mod. 1, 2, 130. 


Lev. 210. But if in Treſpaſs againſt Three there is Judgment againſt two of them 
Hob. 70. & by Default, and the third juſtifies, and it is found for him, the Two only 
A may bring a Writ of Error, for he for whom the Judgment is, cannot ſa 
P. coat « — : : 5 , 
that the Judgment was to his Prejudice; alſo in this Caſe, the Verdict 
and rm: for the third Defendant will not help the Want of an Ori- 
ginal “. | | 


* 2, If the Court will not give Leave to file an Original? Or, if an Original is ſued out, whether the 
Court will take any Notice of the actual Time of ſuing it? See poſt 205-6. | 


(5) Rol. Abr. If there be Judgment againſt the Principal, as alſo Judgment againſt the 
749. Bail, (5) the Principal cannot have Error on the Judgment againſt the Bail, 
: HOW. 108. nor (e) the Bail on the Judgment againſt the Principal, nor (d) can they join 
a. 1 a Writ of Error any more than Tenant for Life, and he in Remainder 
c) Rol. Abr. can join in ſuch a Writ; for theſe are ſeveral Judgments, and affect di- 
749. ſtinct Perſons. | 

Style. 39, 


Cro. Car. 408. Lev. 137, (4) Cro. Car, 300. 408. Jon. 360, Hob. 72. Cro. Jac, 384. Rol. 
Rep. 294. Cro. Car. 574, 561. Bulſt, 125, Lit. Rep. 1. Law. bes. 7 Jac, 384. Ro 


(e) Cro C ar. But in (e) Cro. Car. it is ſaid, that if the Writ of Error, by the Bail, had 
481. recited the firſt Judgment (as of Neceſſity it muſt) and the Judgment in the 
4 Scire 


Erroꝛ. 


Seire facias,' and alledged the Error in the ſecond Judgment, it had been 
well enough z but in (a) Style it is ſaid, that of late ſuch Writ ought to (=) Styler 74. 
abate for the Whole . 2, | J * 


5 The Doctrine in the preceding Clauſe I conceive is the eftabliſhed Law. 


Where on a Scire facias Execution was awarded againſt the Bail, who r 
brought a Writ of Error, which was tem in redditione Judicii quam in adiu- 
dicatione executionis againſt the Bail, &c. and on Motion to quaſh the Writ 
the Court agreed, that the Bail was not intitled by Law to a Writ of Error 
upon a Judgment againſt the Principal in the original Action, and therefore 
quaſhed the Writ of Error quoad all that related to the Judgment in the 
original Action, and no more; and the Writ was ruled to ſtand good guoad 
the Judgment againſt the Bail upon the Scire factas. 


_— —— 
— 


(Cc) Of the Time of bringing a Mrit of Erroz, 


T was (5) formerly holden, that a Writ of Error could not be brought (b) 22 H.6 
before the Judgment given; and if it bore Teſte before, it was no Super- Rel. Abr. 
ſedeas, for the Words of the Writ are, Si judicium redditum fit, &c. 749- 
But it ſeems now agreed, (c) that a Writ of Error that bears Teſte be- (c) March 
fore the Judgment is good; and this is the uſual Courſe for preventing and 1. 


ſuperſeding Execution; but (d) the Judgment muſt be given before the 2 x — : 
Return of it *. (4) 3 Keb. 


Vent. 96. Latch 1 33.—lt may be returnable the ſame Term Judgment is given. Sid. 104.—The Judge 
ment, when entered, hath Relation to the Day in Bank, ſo that a Writ of Error returnable after in the ſame 
Term, will remove the Record. Mod. 212.— Where Judgment is not given, the Special Matter may be re- 
turned, viz. that no Judgment was given. Sid. 466, Vent. 96. & wide Sid. 311. See the Note. 


* Ou. If an Inquiry is executed on an Interlocutory Judgment, or a Verdict is obtained, and the Defend 
ant, before final Judgment is ſigned, ſues forth a Writ of Error, and Plaintiff's Attorney, knowing of it, delays 
the Signing of his final Judgment, that the Return of the Writ of Error may be ſpent, whether the Court on 
Motion, or even a judge at Chambers on Summons, will not order the Plaintiff's Attorney to ſign his final 
Judgment, that the Party may have the Benefit of his Writ of Error?—lf the Plaintiff defers ſigning Jadgment 


till the Writ of Error is ſpent, then ſigns it, and brings Debt thereon, the Court will order a new Writ of 
Error, at the Expence of Plaintiff*s Attorney, Barnes 250, 


But a Writof Error, that bears Teſte before any Plaint entered, is not Page 200 

good, | March. 140. 
So where the Defendant, upon an Indictment of Barretry, brought 

(e) a Writ of Error, bearing Lohe before the Aſſiſes, and it was diſal- 

lowed, becauſe, if ſuch Practice ſnould obtain, it would diſappoint all Pro- 


Vent. zcc. 

3 Keb. A 
(e) Yet when 
a Certiorati is 
awarded be- 


. any Indictment found, but one is found befare the Return, it ſhall be removed; but for this vide Ti. 
ertiorari, | | 


ceedings there. 


By the 10 C11 VV. g. cap. 14. it is enacted, © That no Fine or Com- 
* mon Recovery, nor any Judgment in any Real or Perſonal Action ſhall, 
from and after the firſt Day of May 1699. be reverſed or avoided for any 
« Error or Defect therein, unleſs the Writ of Error, or Suit for the rever- 


* ſing ſuch Fine, Recovery or Judgment, be commenced or brought, and 
* proſecuted with Effect, within twenty Years after ſuch Fine levied, or 


« ſuch 


=Y — 8 — 
— — - — * = 
/ — — — — — 2 — 4 
a 1-5 SR — — 
— — 8 
= * 2 2 [4 * 


— 
Pp 
A 
ane, a 


» 
_— 


— 


*. 3. 
- -- 
— — - — 
8 
. f 2 
r I 


o 
= — 


— — — 


— 
5 — 


119 
11 
11 
of 
ih 
i 
11 
4 
: 
- : 
: 
bi 
q 
1 
% 
4 
*H 
if'# 
FLY 1 
1 
| hb 
1 
14 | 
: 
1 
174 4 


— —— — 


dP CGR: . nos — — — 4 
. — — ST 


— — 
LN ͤ— 
<-> 


Exroz, 


e ſuch Recavery.ſyffeted, or Judgment ſigned or entered of Record; Nate, 
e this Statute hath the uſual Savings as to Infants, Feme Coverts, Berſans 
« Non Compos, in Priſon, or beyond Sea.“ 2 $102 V7 zr 20t ord 


2 _— 


. 


1, Of the Form of the Writ, and where the Record ſhall che 
ſaid to be removed. 


Cro. Jac. 160. HE Law does not ſeem to require the ſame Exactneſs in Writs of 
Error as it does in other Writs; therefore it has been holden, that 
in a Writ of Error to reverſe a Fine as Coulin and Heir of the Conu- 
ſor, it need not be ſhewn in the Writ of Error, how he is Couſin, for 
it is but a Commiſſion to examine the Errors, and needs not ſuch. Certain- 
3 : 8 

Cro. Jac. 161, Neither need the Plaintiff in Error ſhew a Title in a Writ of Error, unleſs 
it be in a Special Caſe, varying from the common Courſe ; as where a Spe- 
cial Heir in Tail brings Error, or he in Remainder, becaule he is to intitle 

himſelf to the Writ. 
Rol. Rep. 22. So if a Man brings a Writ of Error, to reverſe an Outlawry, it need not 

be ſhewn in what Action it was, 

zi Ti. But great Certainty was formerly required in making the Writ of Er- 
Amendrnent ror agree with the Record; for as the Writ was the ſole Authority hy 
and ſeofatl. which the Judges were impowered to examine, Cc. they could proceed 
Carth. 368. only an that Record which the Writ or Commiſſion authorized them; nor 
could the Defects herein, before the 5 Geo. 1. cap. 13. (poſt 202) be a- 
mended, becauſe by the former Statutes of Amendment the Judges were 

only enabled to-amend in Affirmance of Judgment. | 
roma. ry Therefore, where a Writ.of Error was brought upon a Judgment in qua- 
* dam loguela by Writ of. certain Land and Paſture, without ſhewing in what 

Action this Plea was, it was held naught. 

2 Rol. Rep. It an Ejectment is brought againſt Seven, and one dies, and Judgment 
xk 1 is given againſt the Six, and laid Ad damnum of the Seven, the Writ ſhall 
. but, abate; tho? it might have been otherwiſe if the Writ had concluded A 


per Dodleridge, damnum of the Six only. | 

if the Writ of 

Error had mentioned the Seven only, according to the Record, and concluded ad damnum of the Six it had 
been well.—If one of the Parties is dead, yet he ought to be named in the Writ of Error. 2 Mod. 285. 
8 Mod. 108, 330, 343. Ld. Raym. 244. Salk. 319. pl. 3. Comb. 441. 5 Mod. 338. Carth. 404. 
See 12 Mod. 130, 2 Ld. Raym. 129g. 12 Mod. 494. Stra. 606. 


* Page 201 If in a Quare Impedit in B. George Shirley Baronet recovers againſt, Under- 


Bill, and he brings a Writ of Error, reciting a Record between George 


1 : Shirley Knight and Baronet and Underhill, and thereupon the Record and 

+264 4 Proceedings are ſent in B. R. and a Mittitur entered upon the Roll, (a) 

Cio. Jac.63 z. yet the Record is not removed. | 
e 


8 A Writ 
(a) Style 153. 


Like Point per Rol. Ch. Juſt. who ſaid the Variance was material, for theſe Additions are made Part of the 
Name; otkerways where one is named Gent. in the Record, and Yeoman in the Writ.---- Where a Variance 
in the Addition ſhall abate the Writ. Sid. 104. Where it was moved to quaſh a Writ of Error inter A, 
and B. nuper de Kelſey in (m. Warwici Gent. and the Record certißed was, inter A. and F. nuper de Kelſey in 
Com. Lincoln Gent, and it was doubted, whether this Variance in the Addition would vitiate the Writ, for 
that the Addition was not of Neceflity ; and at one Time it may be, he was of one K, and at another 

| | Time 


* 


A Writ of Error was brought to remove a Record in curia manerii de Style 344. 
Cuttingly, where the Record was, in eur Cato Libertar Angli# Authoritatt 
Parligmenti de Cuttingty; and ruled by Roll, that there was no direct Op- 
tion between them, for that both may ſtand together; and tho? de fat 
it is the Court of the Lord of the Manor, yet virtually, and in Dignity, it 
is the King's Court. | 

If a Writ of Error be directed Majori & Aldermannis civitatis ſux B. 2 Saund. 29t. 
ac Majori & Conſtabulario Srapul B. nee non Vitecom ejuſdem ac Ballivis Gy and 

ori & Communitati ejuſdem cur. Tolſ. at Ballivis & Communitati cur. ſue — 

Pulveriſa & eorum cuilibet, to certify the Record of a Judgment legte 
que fuit coram vobis in Cur noſtra eivita“ pred? fine brevi neſtro, We, and 
the Record is certified thus, viz. Placita in cur. Dom" Regit Tolſ. tivitat, 
pred. Ec, ceram A. & B. tam Vicetomitibus com tivitat, pred. quam Ballivis, 
Majore & Communitate ejuſdem civitatis z this is a good Writ of Error to re- 
move this Record; for tho? it is not ſaid therein coram vobit ſt aliquidics 
verum; yet it Mall be taken diſtributive, viz. the Judgment upon a Plaint 
before all the ſaid Officers, or any of them. | | | 

If a Writ of Error be (5) directed to Sir Edward Littleton (he being then Rel. Abe. 
Chief Juſtice de Bunco) to certify a Judgment in Querela quie fuit corum 75%: Leer 


vobis & ſociis veſtris, where it was before Sir John Finch, then Chief Juſtice, 55 * 
the Predeceſſor of Sir Edward Littleton, this Writ ſhall abate, always be di- 
rected to them 


before whom the Judgment is; per Godb. + Salk; 264-5.— Te kim who hath the Guſtody of the Ro- 
cord wherein any Judgtnent is z a» Of a Judgment is the Common Pleas, to the Chief Juſtice only 1 ſo 
upon a Judgment in the Exchequer, tothe Treaſurer of the Exchequer and Barons, to have the Record before 
the Chancellor and Treafurer of England; tho' it happen the Ttenſurer of Eng/and and of the Exchequer ta 
be the ſame Perſon. 4 Inſt. 105. 


So if a Writ of Error be ditected to Oliver St. Jobn, he being Chief Ju- Rol. Abr. 753 
ſtice ds Banco to certify a Judgment in Querela que fuit coram vobis & ſociis 
veſtris, where it was before Admund Reeves & ſociis ſuis, there not being 
then any Chief Joſtice; this is not good, but the Writ ſhall abate. 
But if a Writ of Error be directed to Peter Pheaſant, to certify a Judg- Rol. Abr. 752. 
ment in loquela que fuit coram vobis & ſociis veſtris, where it appears by the Clerk and 
Record, that it was held coram Edmundo Reeves & Petro Pheaſant; this is a Sfrigs- 
ood Writ, for though in the Return Edmund Reeves is firſt named; yet 
this is well enough, in as much as Peter Pheaſant is alſo named; and it does 
not appear which of them was the eldeſt. 5 | 
If a Writ of Error be directed to the Mayor, Aldermen and Recorder ,,, Ab 
of Launceſton in Cornabia, and the Record is certified by the Mayor, Al- 552. Sprye 
dermen and Deputy-Recorder, the Court being held by Letters Pa- and Al. 
rent; this is not well certified, in as much as this ought to be certi- Style191, 203. 
fied in the Name of the Judges of the Court; and it does not appear, 1 C. and 
'*rhar the Recorder had Power to make a Deputy by the ſaid Letters 0 ang: 
Patent. | Ws Page 202 
It an Aſſiſe be ſummoned before Juſtices of Aſſiſe, and they are after- Yelv. z. b. 
wards removed, and the Chief Juſtice de B. and another Juſtice, are made Lord Crom. 
Juſtices of Aſſiſe in the ſame County, and the Aſſiſe is taken before them, on * 
& prort?r difficultatem adjourned in B. and Judgment there given for the Cra. Elia. 891. 
Plaintiff, and a Writ of Error is directed to the ſame Chief Juſtice before Noy 44. S. C. 
whom adjudged. 


Time of another. Sid. 193. Keb. 179, ———But for Variances between the Writ and Record, wide Cio. 
Eliz, 92, 172, 19%. Rol. Rep. 16. 2 Bulſt. 167, 174. Style 193, 407, where the Court by Conſent 
of ifarties made # Rule to proceed in the Writ of Error, notwithſtanding a Variance for which it ought to 
have abated ; of which.the Reporter makes a Zy@re, the Record not being well removed. 95 | 
Vor. II. ; 3 | | 


Exroꝛ. 


« ſuch Reccvery ſulſeted, or Judgment ſigned or entered of Record; Nate, 
+ this Statute hath the uſual Savings as to Infants, Feme Coverts, Berfons 
« Non Compos, in Priſon, or beyond Sea,” 3 lot V7 n enen 
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„ 0) Of the Manner of bzinging it: And herein, 


1, Of the Form of the Writ, and where the Record ſhall che 
ſaid to be removed. | 


"+ Cro. Jac. 160. HE Law does not ſeem to require the ſame Exactneſs in Writs of 
„ Error as it does in other Writs; therefore it has been holden, that 
ll Fi in a Writ of Error to reverſe a Fine as Couſin and Heir of the Conu- 
| ſor, it need not be ſhewn in the Writ of Error, how he is Couſin, for 
it is but a Commiſſion to examine the Errors, and needs not ſuch-Certain- 
| i cv. . 

1 Cro. Jac. 161. f Neither need the Plaintiff in Error ſhew a Title in a Writ of Error, unleſs 
WI 


— — et — — 
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it be in a Special Caſe, varying from the common Courſe ; as where a Spe- 
cial Heir in Tail brings Error, or he in Remainder, becaule he is to intitle 
11008 himſelf to the Writ. 
[1888 | Rol. Rep. 22. So if a Man brings a Writ of Error, to reverſe an Outlawry, it need not 
. | be ſhhewn in what Action it was, 
4 vi Tit. But great Certainty was formetly required in making the Writ of Ex- 
| Tit, + 
| Amendment TOr agree with the Record; for as the Writ was the ſole Authority by 
| and feofail., which the Judges were impowered to examine, Cc. they could proceed 
Carth. 368. only an that Record which the Writ.or Commiſſion authorized them; nor 
| could the Defects herein, before the 5 Geo. 1. cap. 13. (poſt 202) be a- 
mended, becauſe by the former Statutes of Amendment the Judges were 
only enabled to-amend in Affirmance of Judgment. | 
Le Therefore, where a Writ of Error was brought upon a Judgment in qua- 
* dam laguela by Writ of. certain Land and Paſture, without ſhewing in what 
Action this Plea was, it was held naught. | 
| 2 Rol. Rep. It an Ejectment is brought againſt Seven, and one dies, and Judgment 
0 Pale, 'c> is given againſt the Six, and laid Ad damnum of the Seven, the Writ ſpall 
| ak but, abate z tho? it might have been otherwiſe if the Writ had concluded Ad 


per Dodlleridge, damnum of the Six only. 
if the Writ of | 
1 Error had mentioned the Seven only, according to the Record, and coneluded ad damnum of the Six it had 
M been well.—If one of the Parties is dead, yet he ought to be named in the Writ of Error. 2 Mod. 285. 
| | 8 Mod. 108, 330, 343. Ld. Raym. 244. Salk. 319. pl. 3. Comb. 441. 5 Mod. 338. Carth. 404. 
See 12 Mod. 130. 2 Ld. Raym. 1295. 12 Mod. 494. Stra. 606, ; h 


Page 201 *®lfina Quare Impedit in B. George Shirley Baronet recovers againſt, Under- 
| | bill, and he brings a Writ of Error, reciting a Record between George 
2 Shirley Knight and Baronet and Underbill, and thereupon the Record and 
1 oo Proceedings are ſent in B. R. and a Mittitur entered upon the Roll, (a) 
Cro. Jac. 63 3. Vet the Record is not removed. ö 
8 


C. A Writ 
(a) Style 153. 


Like Point per Rol. Ch. Juſt. who ſaid the Variance was material, for theſe Additions are made Part of the 
Name; otherways where one is named Gent. in the Record, and Yeoman in the Writ,---- Where a Variance 
in the Addition ſhall abate the Writ. Sid. 104. Where it was moved to quaſh a Writ of Error inter A, 
and B. nuper de Kelſey in Com. Maravici Gent. and the Record certißed was, inter A. and F. nuper de Kelſey in 
Com. Lincoln Gent, and it was doubted, whether this Variance in the Addition would vitiate the Writ, for 
that the Addition was not of Neceflity ; and at one Time it may be, he was of one Kel, and at another 

Time 
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A Writ of Error was brought to remove a Record in curia manerii de Style 344. 
Cuttinghy, where the Record was, in tur Cufto Libertar Angie Authoritatt | 
Parliamenti de Cuitinghy z and ruled by Roll, that there was no direct Op- 
tion between them, for that both may ſtand together; and tho? de farb 

it is the Court of the Lord of the Manor, yet virtually, and in Dignity, it 
is the King's Court, | | 

If a Writ of Error be directed Majori & Aldermannis tivitatis ſuæ B. 2 Saund. 29t. 
ac Majori & Conſtabulario Srapuls B. net non Vitecom' ejuſdem ac Ballivis Gay and 
rr & Communitati cjuſdem cur. ToIfſ. at Ballivis & Communitati cur. ſug dem.. 
Pulveriſa & eorum cuilibet, to certify the Record of a Judgtnitfit loge. 
que fuit coram vobis in Cur noſtra tivitat” pred? fine brevi nero, We, and 
the Record is certified thus, viz. Placita in cur. Dom" Regit Tolſ. civitat. 
pred. Ac. coram A. & B. tam Vicecomitibus com civitar. pred. quam Ballivis, 
Majore & Communitate ejuſdem civitatis ; this is a good Writ of Error to re- 
move this Record; for tho? it is not ſaid therein coram vobis ſtu aliguibu⸗ 
veſtrum ; yet it Mall be taken diſtributive, viz. the Judgment upon a Plaint 
before all the ſaid Officers, or any of them. | | 

If a Writ of Error be(#) directed to Sir Edward Littleton (he being then Rol. Abe. 
Chief Juſtice de Bwnco) to certify a Judgment in Querela que fuit corum 75%: Lew 


vobis & ſociis veſtris, where it was before Sir John Finch, then Chief Juſtice, G) 4 
the Predeceſſor of Sir Edward Littleton, this Writ ſhall abate, always be di- 
rected to them 


before whom the judgment is; per Godb. + Saſk; 264-5;<—Ts Rim who hath the Gaftody of the Ro- 
cord wherein any Judgment is given ; as of Judgment in the Common Pleas, to the Chief Juſtice only ; fo 
upon a Judgment in the Exchequer, tothe Treaſurer of the Exchequer and Barons, to have the Record before 
the Chancellor and Treafurer of Zng/andz tho' it happen the Teaſurer of Fagiand and of the Exchequer ta 
be the ſame Ferſon. 4 Inſt. 105. | 


So if a Writ of Error be ditected to Oliver St. Jobn, he being Chief Ju- Rol. Abr. 753 
ſtice qe Banco to certify a Judgment in Querela gue fuit coram vobis & ſociis 
veſtris, where it was before Xdmund Reeves & ſoriis ſuis, there not being 
then any Chief Juſtice z this is not good, but the Writ ſhall abate, | 

But if a Writ of Error be directed to Peter Pheaſant, to certify a Judg- Rol. Abr. 252. 
ment in loquela que fuit coram vobis & ſociis veſtris, where it appears by the Clerk and 
Record, that it was held coram Edmundo Reeves & Petro Pheaſant; this is a Sprigg. 

ood Writ, for though in the Return Edmund Reeves is firſt named; yet 
this is well enough, in as much as Peter Pheaſant is alſo named; and it does 
not appear which of them was the eldeſt. | 5 
If a Writof Error be directed to the Mayor, Aldermen and Recorder RI. Ab 
of Launceſton in Cornabia, and the Record is certified by the Mayor, Al- 552. 2 
dermen and Deputy -Recorder, the Court being held by Letters Pa- and Mi. 
tent; this is not well certified, in as much as this ought to be certi- Style191, 203. 
fied in the Name of the Judges of the Court; and it does not appear, S. C. and 


that the Recorder had Power to make a Deputy by the ſaid Letters Fb. adjudged. 


Patent. Page 202 
It an Aſſiſe be ſummoned before Juſtices of Aſſiſe, and they are after- Yelv. 3. b. 
wards removed, and the Chief Juſtice de B. and another Juſtice, are made Lord Crom- 
Juſtices of Aſſiſe in the ſame County, and the Aſſiſe is taken before them, 2 4. 
prog ter difficultatem adjourned in B. and Judgment there given for the Cra. Elia. 891. 
Plaintiff, and a Writ of Error is directed to the ſame Chief Juſtice before Noy 44. S. C. 


whom adjudged. 


— * 


Time of another. Sid. 193. Keb. 17. But for Variances between the Writ and Record, wide Cio. 
Eliz, 92, 172, 199%. Rol. Rep. 16. 2 Bulſt. 167, 174. Style 193, 407, where the Court by Conſent 
of ifarties made Rule to proceed in the Writ of Error, notwithſtanding a Variance for which it ought to 
have abated ; of whichthe Reporter makes a Quære, the Record not being well removed. 

Vor. II. a 3 1 


Godb. 248. whom the Aſſiſe paſſed, reciting the Aſſiſe ſummoned before the Juſtices of 

2 * Aſſiſe by Name, & paſtmodum capt” before the Chief Juſtice, Sc. but does 

not recite how the Aſſiſe came in B. viz. by Adjournment, of otherwiſe; 

this Writ of Error is not good ; for as it took Notice of the Change of the 

Juſtices, a fortiori it ought to take Notice of the Adjournment, for by that 

both Judges and Court were changed. | 

(a) Dyer 757. But in the (a) 5 E. 6. where Judgment in a Quare Impedit by the Statutes 

IVeſim. 2. was given by Juſtices of Ni Prius, and a Writ of Error thereof 

brought, without ſhewing where the Judgment was given; it was held good, 

for the Record beginning and remaining in the Common Pleas, it was held 

(5) Yelv. 3. not ma erial where the Judgment was given in (5) Lord CromwelPs Caſe, 

8 3 Cro. Eliz. 891. per Cur', and Gawdy ſaid, when the Record begins in one 

= 3 Place, and is finiſhed in another, there of Neceſſity in a Writ of Error the 
the Caſe of an Proceedings in both Places ought to be mentioned. 


Aſſiſe and a 
Sr Impedit, for the Aſſiſe muſt originally commence before Juſtices of Aſſiſe, and yet by Preſumption 


Judgment ſhall be there given, and not in B. but the Nuare Impedit muit begin in B. and by Intendment Judg- 
ment ſhall be there given, tho“ by the Statute to avoid a Lapſe, Judgment may be given before Juſtices of 


Aſſiſe. 2 Bulſt. 171. S. C. and S. P. cited. 


Ws If a Writ of Error be directed to ſeveral Juſtices, and returned by Part 
Cro. jac. 2 4. of them only; yet if it (c) truly recite the Record, it is thereby removed, 
Sid. 349. and a new Writ of Error lies de recordo quod coram nobis ręſidet. 


(c) If the i | 
Record vary from the Writ of Error, yet the Inferior Court ought to remove it. Vent. 97, 


Cro. Jac. 342. If a Writ of Error be brought upon a Judgment in an Aſſiſe cap!” coram 
adjudged. J. Fleming nuper Capitol. Juſticiar. ad placita & J. Dodderidge uno Juſticiar. 
cont” Hole. ad placita coram nobis tenend aſ/'gnat” Juſticiar noſtris ad Aſſiſas; this Writ is 
N 3 naught, for there was no ſuch Record betore Fleming Juſticiar ad placita, the 

' Words coram nobis tenend Aſſignat” being omitted, and thoſe after Dodderidge 


dition was 
Surpluſage. Cannot refer to the firſt, 


Godb. 248. 
Rol Rep. 16. 2 Bulſt. 164. 


Oro. Jac 341. If a Writ of Error be brought in Recordo & proceſſu Aſſiſe, Sc. inter 
A. & B. ſummoni*, without ſhewing which was Plaintiff and which Defen - 
dant, it is well enough, becauſe the Precedents are both Ways. X 
And now by the 5 Geo. 1. cap. 13. it is enacted, That all Writs of 
« Error, wherein there ſhall be any Variance from the original Record, or 
* other Defect, may and ſhall be amended, and made agreeable to ſuch 
„ Record by the reſpective Courts where ſuch Writ or Writs of Error ſhall 


„be made returnable.” | 


2. What is neceſſary to be removed, and herein of removing the 
Record or a Tranſcript, 


22 E. 3.6. On a Writ of Error of a Judgment in the Common Pleas, or other in- 

40 All. 29. ferior Court, in every Adverſaries Suit the Record itſelf ſhall be removed, 

2 that it may remain as a Precedent and Evidence of the Law in the like 
N 

* Page 203 But in the Caſe of a Fine the Tranſcript only is removed, for Fines are 

Bendl. 51. only a more ſolemn Acknowledgment or Contract of the Parties, and there- 

Rol. Abr. 752 fore are no Memorials of the Law, and need only be affirmed or vacated ; 


6 | 
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if the former, the Contract ſtands as it was; if the latter; the Juſtices of Dyer 89. 
B. R. may ſend for the Fine itſelf, and reverſe it, or they may ſend a r 
Writ to the Treaſurer and Chamberlain to take it off the File; beſides, p Rol. Rep. 
ſhould the Record itſelf be removed and affirmed; it could not be ingroſſed F. N. 1 . 
for Want of a Chirographer in B. R. . | | 
Alſo if a Writ of Error be brought in Parliament of a Judgment in B. R. 
the Chief Juſtice muſt go in Perſon into the Houſe with the Record itſelf, $ os 217 
and a Tranſcript, which is to be examined and left there, and then the Re- "a"; 
cord to be brought back again in B. R. and if the Judgment be affirmed, Rol. Abr. 
the Court of B. &. may proceed on the Record to grant Execution; and 253. 
therefore if the Record itſelf ſhould be removed, and Judgment affirmed, ©: 249- 
and the Parliament diſſolved, there could not be any Proceedings thereupon in which laſt 


/ Book it is ſaid 
to have Execution, | | to be at the 


Pleaſure of 
the Parliament, to have either the Record or Tranſcript. 


So if a Writ of Error be brought in B. R: here, of a Judgment in B.R. 
in Ireland, the Record itſelf is not ſent, but a Tranſcript only, by Reaſon 
of the Danger of the Seas; but when it is come ſafe and entered in the Rolls 
here, then it ceaſes to be a Record in Ireland, and is a perfect Record here; 
yet if the Judgment be affirmed, the King's Bench in England ſhall not 
award Execution, but ſhall ſend a ſpecial Mandate to the Chief Juſtice in 
Ireland to do it. = 

If a Writ of Error be brought in B. R. to reverſe a Judgment given in E 
B. the (a) Original ſhall not be removed, if it be not by ſpecial Matter, as Ra at 2,0 
if Error aſſigned in the Original. | ”" 
| pled; OP | | (a) Tho' the 
Command of the Writ is to certify Recordum & Proce/ſum, yet the Courſe is only to certify the Declaration 
and Pleas, omitting the Writs, Bridg. 57.,—— All is certified which is with the Chief Juſtice ; but the 
original and judicial Writs remain with the Cu/tos Brewium and other Officers, and are never certified, bat 
where Error is aſſigned for Want of them. Cro. Eliz. 84. vide Leon. 22. Cro. Jac. 479. Rol. Abr. 790. 


pl. 6.* The Writ is directed to the Chief Juſtice, who only certifies the Body of the Record, which 
remains with his Clerk. | 


** 1 nes m_ 2 * 


Wy 


And a Certierari prayed and awarded, to the Cuflos Brevium, Wc. wide £21 204. 


If a Writ of Error be brought in B. R. upon a Judgment in an Inferior 37 Af. 5. 
Court againſt the Plaintiff, there the Court may reverſe the Judgment, Kol. Abr. 753. 
tho' the Original be not removed, no Error being aſſigned in the Original; 
for this is removed but to ſue here upon the ſame Original. 
la an A Tion of Waſte brought in the Huſtings in London, there was a , Sund. 2 
Verdict for the Plaintiff, which being after quaſhed for the Inſufficiency, Green and "re 
and a new Venire awarded, whereupon a Verdict was given for the De- Col. 
fendant, and Judgment for him, and a Writ of Error being thereupon Lev. 309. 
brought before ſpecial Commiſſioners, it was reſolved, that the firſt Ver» 8. C. 
dict ſhould be certified in the Record, becauſe it was not ſet aſide, for 
that the Jurors had found againſt Evidence, or for any undue Practice or 
 Misfeaſance of the Parties, but only for the Inſufficiency thereof in Point 

of Law, which the Court had adjudged upon the Verdict appearing be- 
fore them upon Record.“ | | 


®* So where a Defendant pleads in Abatement, a Demurrer, &c. and Judgment of Re/pondras oufter ; the 
whole of theſe Proceedings muſt be entered on Record and certified. 


If 


' amend the Return, Latch. 210. 


o Af. 9. If a Writ of Error be brought in B. R. upon a Fine levied in the Huſtiggs 
Rol, Abr. of Oxford, the Record (5) itſelf ſhall be removed. | 


753. | ; | 
() Where upon a Writ of Error to reverſe zn Outlawry upon an Inditment of Felony, the Record itſelf, or 
a Tranſcript only, ſhall be removed, Bulſt 181. 


a -— — op --» # K2 2 


Me If there be ſeveral Records between the ſame Parties with which the De- 
iQ, . 


ſcription in the Writ of Error agrees, the inferior Court may remove which 
1 TY of the Recards they pleaſe. | 


— 


page 20 (E) Of alledging Diminution and granting 
g Certiorari. 


F. N. B. 25.3. J E the Judges of the Common Pleas, or other Judges, upon a Writ af 
Error, will not certify all the Record, the Party that ſues the Writ af 
Error may alledge Diminution of the Record, and pray a Writ to the 

Juſtices that certified the Record before, to certify the whole Record. 

Bur Diminution cannot be alledged upon a Writ of Error brought upon 
Sid. 40. : eee. S ÞO 
(J Ax EY 4 Judgment (c) in any inferior Court. | 
_ Seſſions of Peace. Sid. 364. But may in Error upon a Judgment 1 Wn 


Counties Palatine. Sid. 147, 364.— . 80 it may in Error upon a Judgment before Jultices of Oyer and 
Terminer, Sid. 40. a 


Salk. 266. And therefore where in a Borough-Court a Plaint was entered, as the 
pl. 11. Plaint of A. and B. and the Declaration was by A, B. Executor of J. S. and 
2 on a Writ of Error in B. R. this Variance was aſſigned for Error: And 


the Court held, 1. That Want of a Plaint in an Inferior Court is the 
ſame as Want of an Original in the Court of Common Pleas, and that this 
could not be a Plaint in this Action. 2dly, If ſuch Variance had been 
in a Record of the Common Pleas, Diminution might have been al- 
ledged, and a good Writ certified; but in Records out of inferior Courts, 
no Diminution can be alledged, and the Court muſt take them as they 


find them. | 
Rol. Abr. A Man cannot alledge Diminution (d) contrary to the Record which is 
764. certified. 


(4) In Error 


to reverſe an Outlawry upon an Indiftment for Murder, it being aſſigned for Error, that the Zxa&us was ad 
Comitatum, without ſaying cum, the Court, upon the Prayer of the Attorney General, ſhewing the King 
had ſeiſed his Lands, Sc. awarded a Certiorari to the Coroners to certify where the Exact was, in order to 

Upon a Writ ef Error upon a. Bill of Exceptions, Diminution cannot 
be alledged, for he malt hold himſelf to the Matter in the Bill ſealed ; and if it is not there, it was his Folly 
to omit it. 2 Inſt, 427,—Where the Record is not rightly certified upon aWrit of Error upon an Oatiawry 
upon an Indictment for Felony. Bullt. 181, but for this wide Godb. 267. 2 Rol. Rep, 353. Cro. Jac. 
369. | | 


Rol. Abr 764. As if in a Writ of Error it be certified, that the Judgment was guad 

Defend. fit in Miſericordia, the Defendant in the Writ of Error cannot al- 
ledge Diminution: , That_ the Record is quod Capiatur, becauſe this is 
contrary to the Record certified. | | 


* 764. If upon a Writ of Error the Record be certified, that a Challenge was 
01. ep 20. 


Flad and Be. to the Sheriff for Coſenage, and after thereupon a Venire facias was awarded 


1 el. to 


n 


Erroꝛ. 


—_—. * 


— ths 


to the Coroner upon Diminution, it cannot be certified, that the Challenge 
was after the Return of the Yeniresfacias, becauſe this is contrary to the Re- 
cord before certified, for nothing can be certified but that which ſtands with 
the firſt Record. 

In a Writ of Error brought in B. R. upon a Judgment in the Common Leon. 22. 
Pleas, the Want of a Warrant of Attorney being aſſigned for Error, the Dayr«l! and 
Plaintiff prayed one Certiorari to the Chief Juſtice, and another to the 7s. 
Cuſtos Brevium, both which returned Non inveni aliquued Warrant”, and 
the Defendant dying, the Plaintiff by Journeys Accounts brought a new 
Writ of Error againſt the Son and Heir of the Defendant, who ap- 
pearing alledged Diminution, in that the Warrant of Attortey was not 
certified, and prayed another Certiorari to the Cuſtos Brevium; and it was 
_ urged, the Return was not Quod non habetur aliquod Warran', but (a) quod 

non inveni, &c. ſo that if upon the ſecond a Warrant ſhould be returned, it , p 
would not be repugnant; but it ſeemed to Wray Chief Juſtice, that it * A8 295 
would be hard to grant a new Certiorari in this Caſe; for though, if any 
Variance could be alledged, ic would be otherwiſe, as adjudged in the Caſe 
of one Laſſels, where it was certified there was no Warrant of Attorney 
and becauſe the Original was inter Laſſels Executor* Teſtamenti, &c, where 


he was not named Executor in the firlt Certiorari; and upon the Matter a 


new Certiorari was granted. (a) Vide Cro, 


| ac. 277. 
Bulſt. 21. Where upon the firſt Certiorari it was returned, there was no Warrant of Attorney 1 that Term 


wherein the Action was commenced, and another Certiorari was awarded. 


* 
— we” 


After In nullo eft erratum, the Court, to inform their Conſciences, may 
award a Ceriiorari to (S) amend the Record, Rel Abr. 764. 


Style 352. 
2 Rol. Rep. 471. (6) So they may award a Certiorari to reverſe the Judgment. Rol. Abr. 764. Cro. 
Eliz. 155, 281, 836. 2 Leon 3. Cro. Jac. 6, 141, 445- - 


If after In nullo eſt erratum pleaded, another Part of the Record is brought 5 Co. 37. 
in by Certiorari, and made of Record there, the Court ought to reverſe Rol Abr. 764. 
the Judgment, if the Matter ſo requires. 

After In nullo eſt erratum pleaded, if one Party alledge upon Record, Rol. Abr. 

a Diminution of the Record to reverſe it, and prays a Cerliorari to certify it, 2645. Vea- 
and thereupon a Writ of Certiorari is ſued out, and the Record thereupon ver and Felton. 
is certified ; but before it is entered of Record, the Court is informed of J 1:9: 
this Matter, this ſhall not be received, becauſe it comes in by the Prayer of * 
the Party after In nullo eſt erratum pleaded, which is not to be allowed; | 

but upon Information to the Court, the Court may grant it. 

In Treſpaſs in B. R. Judgment was given for the Plaintiff by Default, Rol.Abr.76;. 
and a Writ of Error brought in Camera Scaccarii, and there aſſigned for Roror and 
Error, that there was not any Writ of Inquiry of Damages filed; and upon Heert. 

a Writ of Certiorari certified, that there was not any ſuch Writ; yet after 
another Certierari granted, and upon this the Writ of Inquiry was certified, 
upon which the Judgment was affirmed. | 


+ And probably filed after the firſt, and before the ſecond Certiorari. 


So where in a Writ of Right in B. R. after Judgment, a Writ of Error Rol. Abr. 265. 
was brought in Camera Scaccarii, and the Want of Continuances aſſigned e * 
for Error; and upon a Certiorari, the Want of Continuances certified; yet 
after, upon another Certiorari, the Continuances were certified, and upon 
this the Judgment affirmed. | | 

Of Error be aſſigned in the Original, and upon a Certiorari granted an Rol Abr.765, 
erroneous Original is returned; and upon this Iz nullo eft erratum is Godb. 407. 

Yor. II. | 3K pleaded, 


% * * ak * 3 


Erro 


2 Rol. Rep. pleaded, and after the Court ad informandam Conſcientiam grant another 
382. Certiorari for another Original; and upon this a good Original is certified; 
$0; 768. che Court ought to intend that this is the Original, upon which the Jadg- 
ment was given in Favour of Judgments, which ought to be intended to 
be good. | | 
3 Leon. 1065. if in a Writ of Error, upon a Fine, an Error be aſſigned in the Pro- 
RayandBoaly. clamations, upon which a Certiorari goes to the Cuſtos Brevium, and upon 
his Certificate it appears, that two of the Proclamations were made in one 
Day; but it appears in the Chirograph-Office, that the Proclamations were 
duly made; and he making and being the principal Officer as to them, 
and the Cuſtos Brevium having only an Abſtract thereof; upon the Prayer 
of the Detendant a new Certiorari was directed to the Chirographer, who 
having certified the Proclamations duly made, after Examination of the 
Clerks of the Common Pleas by the Juſtices in B. R. they awarded that 
the Proclamations with the Cuſfos Brevium ſhould be amended according to 
thoſe in Cuſtody of the Chirographer. . 53 
Palm. 285. If a Writ of Error be brought upon a Judgment in B. R. in Ireland in 
Banifter and a Writ of falſe, Judgment, upon a en in the Toulſel, (which is the 
Kennedy. Court of the Mayor and Aldermen of Dublin); andi it is aſſigned for Er- 
| ror, that there was no Plaint entered in the Toulſel, and that theſe Words 
per quod actio accrevit were omitted in the Conluſion of the Declaration 
* if the Defendant alledges Diminution, yet he ſhall not have a Certiorari to 
the Chief Juſtice de B. R. in Ireland, to certify the Reſidue of the Record, 
Sc. and that if any Part of the Record be not before him, that he ſhould 
write to the Mayor and Aldermen to certify it, and that he ſhould certify 
it to this Court; for by this Plea of In nullo eſt erratum in B. R. in 
Ireland, he hath admitted the Record well certified by the Mayor and Al- 
dermen; and this Court hath no Authority to require the Court de B. R. in 
Ireland to write to the Mayor, Sc. and the Judgment de B. R. in Ireland 
is only here in Queſtion; and fuch Writ being iſſued, a Super ſedeas was 
granted to the whole, though it was prayed that the Swper/edeas ſhould 
be as to the inferior Court only; but at another Day it being moved, 
that there might be a Certiorari as to the Words per quod, Sc. it was 
granted. | | 
a In a Writ of Error in the Exchequer Chamber upon a Judgment in 
Car. 91. . . ; "2 
between B. R. it was aſſigned for Error, that in the Bill, the Plaintiff declared on a 
Howel! Jobn Leaſe for three Years; but in the Plea-Roll, upon which the Iſſue was 


—_— ab 
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and Thomas. joined, and the Record of Ni prius, it was upon a Leaſe for five Years, 


ſo that the Bill and Declaration vary ; and Diminution being alledged by 
the Plaintiff, a Bill was certified, in which it was only for three Years; 
upon which the Defendant had another Cerlſicrari, and thereupon a Bill was 
certified, wherein he declared upon a Leaſe for five Years, which warranted 
the Declaration upon the Roll, and the Ny prius; and it was held by all 
the Juſtices and Barons, that the ſecond Certificate, upon Diminution al- 
ledged by the Defendant, ſhould be received, for that warranting the Roll 
and the Record of Niſi prius ſhall be intended the true Bill, and the other 
a fictitious one. 


+ This right Bill probably filed after the firſt and before the ſecond Certiorari. And gu. If it is not fre- 
quently done; the Courts not taking Notice when the Bill is filed, it being in Furtherance of Juſtice to ſup- 
port Judgments, where the Plaintiff in Error hath not any real Merits, 


Salk. 268. pl, A Writ of Error was brought upon a Judgment in Debt by Confeſſion in 
I C. B. and the Want of an Original was aſſigned for Error; the Defendant, 


| 1 399* before a Certiorari returned, came in gratis, and pleaded a Releaſe in Bar, 


4 and to which there was a Demurrer; and it being agreed that the Plea was ill 
Mertagb. for Want of a Venue, the Queſtion was, whether the Court ex Officio might 


6 Mod. 113, award a Certiorari; and it was held by three Judges, that though the Party 
206. 8. C. ä had 


—— — 


Ertoꝛz. 


ry * c 


had (a) concluded himſelf by relying on his Releaſe, yet the Court was 


not bound thereby, but may award a Certiorari; and if upon the Return . 
thereof it appeared that all the Proceedings were right, they were obliged (% Where 


to give Judgment on the whole Record, according to Conſcience and the Defendant 
Right; but Holt Chief Juſtice held, that the Court in this Caſe could not had concluded 
award a Certiorari, becauſe the Queſtion was not, wherher Error or not, but pnſelt by. 

whether barred or not by the Releaſe; which being the Point referred to „% 1, Sel 
their Judgment, they were not at Liberty to depart from it. tum, yet the 


Court granted 
a Certiorari to remove the whole Record, a Line —_ omitted in the Tranſcript, on Aﬀeidavit that the Re- 
r 


cord was right below. Salk. 270. upon a Writ of Error of a Judgment in Ejectment in the Grand Seſſions 
in Wales, | 


© is. — —— — . n a 4 — 


— 


* Of the Scire Facias. Page 20% 


FTE R the Record is (5) removed, and the Plaintiff in Error (c) hay F. N. 147 

aſſigned his Errors, which (d) may be either Errors in Fact or in Law, 0 2 I 

e ſhall have a Scire facias ad audiendum errores againſt the Defendant, who 2678, and ſue 
thereupon may plead In rullo eſt erratum, a Releaſe, c. 


out a Scire 
| facias ad au- 
 dirndum errores the ſame Term, or the Term next after the Record is removed ; otherwiſe the whole Matter 
is diſcontinued, and he will be obliged to ſue a new Writ upon the Record directed to the Juſtices before 
whom the Record is removed, to proceed upon the Record gue coram vobis refidet, F. N. B. 44-5. But ſuch 
Diſcontmuance is ſaved by the Defendant's appearing, which he may do gratis, Sid. 173. Keb. 642. (c) Muſt 
aſſign his Errors before he can have a Scire Factas, c. F N. B. 44. Vide Rol. Abr. 762 (4) It theſe 
Matters which are afligned for Error appear to the Court to be no Error, nor Colour of Errer, it ſhall not 
rant any Scire facias. 18 H. 6. 18. Rol. Abr. 763.— The uſual Practice is, that the Defendant in the 
Writ of Error by Conſent doth voluntarily take Notice of the Aſſigument of Errors; and this Conſent is 


teſtißed by his pleading In Nullo eſt erratum, and then there is no Occaſion for a Scire facias ad audiendum er- 
rores, Carth. 41.F-—— If he does not, there muſt be a Scire facias. 


The Exchequer-Chamber doth not award a Scire facias ad audiendum er- Vent. 34. Vide 
rores, but Notice is given to the Parties concerned. Palm. 186. 
If after a Writ of Error brought the Defendant dies, yet the Plaintiff in vent. 


Error may ſue out a Scire facias, c. againſt the (e) Executor. 1 


ſaidbythe 


| : a Secondary to 
be ſo ruled in the Caſe of Sir H. Tn. and Corie.— But in Rol. Abr 763. taken from the Vear- Book of 9 H. 


4. 3. it is ſaid, that if a Man be outlawed upon a Proceſs at the Suit of 4. who dies, and he brings Error to 
reverſe the Oatlawry, he ſhall not ſue a Scire facias againſt the Executor, becauſe he cannot proceed upon f 
this Original, which is abated by the Death of the Teſtator. Bro. Error 44. 8. C. (e) May be againſt an 
Adminiſtrator generally, or by his particular Name. Rol. Rep. 23. 2 Bulſt. 231. | 


If a Man condemned in an Aſſiſe be outlawed fot the Fine of the King, 7 H. 4. 40. 
and he brings a Writ of Error to reverſe the Outlawry only, there ſhall not Rol. Abr. 763. 


be any Scire facias againſt the Recoverer, becauſe the Outlawry is at the 


Suit of the King (J) only. (hut if the 


Writ of Error 


had been brought of the Judgment and Outlawry alſo, it had been otherwiſe, 7 H. 4.4. Rol. Abr. 763. 


The Attainder of Felony of a Perſon who had any Lands ſhall never be (e) Dyer 34. 
reverſed by Writ of Error (g) without a Scire facias againſt all the Ter- l- 29: 
tenants and Lords mediate and immediate; but it is (I) ſettled, that ſuch * + . 
Scire facias is not neceſſary in the Caſe of High Treaſon; alſo it is (i) Hard, 164- 
ſaid, that it is not neceſſary in the Caſe of Felony, when it is ſuggeſted (5) 2 Hawk. 


+ on P. C. 461, 
(i) 2 Salk, 
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95. pl... On the Roll, that the Party had no Lands, and the Attorney General con. 
d. Raym. feffes it. 
12 Mod, $45, 668. vide 3 Keb. 29. 


8 H. 4 17. Upon a Writ of Error againſt the Heir of him that recovers, a Scire fa- 
2 Rol. Abr. cias hes (a) againſt the Heir and Tertenants. | 

763 | 

(a) Anciently the Writ againſt the Tertenants was Special, naming them; but of late the Courſe hath been to 
word the Writ generally. Bridg 72.—The Scire facias againſt the Tertenants is not ad audiend. errores, hut 
ad audierd. proceſſum & record. Lev. 72. per Cur. Keb. 352.—An Attaint lies againſt him who recovered, 
and again ſt the Tertenant, 2 Bolſt. 244. Rol. Rep 37, 302. Bridgm. 72. And the Judgment may be 
reverſed againſt the Parties to the Judgment and their Heirs, though they bave nothing in the Land, 


* Pace 208 | 
(5)Leon. 290. * (6) If a Writ of Ertor is brought to reverſe a Common Recovery, the 


Like Point. Court (c) before the Reverſal thereof, ought to award a Scire facias againſt 


333 of the Tertenants; and this is not merely diſcretionary, but ex neceſſitate 
ceit to an- . 


nul a Fine of Juris; for they may have Matter to plead in Bar as a Releaſe, Sc. Hil, 
Antient De- 2 © 3 Jac. 2. between Kingſton and Herbert, 3 Med. 119. per Cur. but 


meſne Lands adjornatur, 
and that the , | 


Tertenant is not bound thereby till, &c. (e) It is the beſt Way to award a Scire facias againſt the Tertenant, 
before the Court proceeds to the Examination of the Errors, for he may have ſomethirg to plead in Bar, and 
ſo {ave the Court the Trouble of examining the Errors; and if the Judgment ſhouls be reverſed againſt the 
Party and Privy, yet the Plaintiff could not have Reſtitution till a Scire facias, Cc. Dyer 321.— That 
ſuch Scire facias may be granted before or after, at Diſcretion. Hard. 163. 


(4) Lev. 72. But this Matter was fully debated in the Caſe of (4) Wynn and Lloyd, 
+ wherc in a Writ of Error to reverſe a Judgment given in a Common Re- 
Keb. 54,351, covety againſt the Vouchee after In nullo eſt errat. pleaded, the Court 
388, 459, awarded a Scire facias (upon a Sutmiſe of the Defendant, that there were 
217. 748. Tertenats) to the Tertenants; the Sheriff returned, that 4. is Tertenant, and 
— m. 888 a Scire feci, and A. comes in and ſays that there are other Tertenants, and 
—＋ a Judg. Prayed a Scire facias to them, and had it; the Sheriff returned, that B. is 
ment had in Tertenant, and Scire feci, and B. coming in, ſays there are other Terte- 
the Grand nants, and prayed a Scire facias to them. It was inſiſted, that the Terte- 
arm in nant was not a Party concerned in the Reverſal of the Judgment, but only 
TILL as to his Poſſeſſion, and therefore could not otherwiſe plead than as con- 
cerning his Poſſeſſion 3 that by this Means the Delay might be infinite, 

for he that comes in upon this Scire facias might as well plead that there is 

another Tertenant, and fo the Plaintiff might be ſtaved off from ever hav- 

ing the Benefit of his Writ of Error; beſides, this Surmiſe is contrary to 

the Return of the Sheriff, On the other Side it was urged, 1. That the 

Scire facias ought to go out againſt the Tertenants, and had in all Caſes, 

(e) Dyer 321, where it ever was controverted, been awarded, as appears by the (e) Books 
Cro.Jac-392. cited in the Margin, 2. That it ought to go out againſt them all, becauſe 
2 57 any one of them may have a Releaſe to plead, which may diſcharge or ad- 
21 Ong vantage the other. 3. That if it cannot be pleaded by the Tertenant, yet 
Cro. Car. 295. it may be ſuggeſted to the Court as Amicus Curie, and awarded ex Officio, for 
313, it may be that he who is not ſummoned, can plead in Bar of the Writ of 


Moor 524- Error, which will go to the whole, and eaſe the Court of examining Er- 
Cro.Eliz 739. 


Co. Ent. 444, rors; and in that Reſpect it may be awarded, and the Proceedings ſtay 
Eu. 233. a : x 

but the Court held, that the awarding a Scire facias to the Tertenants was 

not ex neceſſitate juris , and therefore when it is once out, and the Terte- 

nants are warned, there is no Reaſon to grant it athird Time ; that here 

the Delay was apparent; but if he could make it out, that he that is 


no 


not warned had a Releaſe of Errors to plead, it being in their Breaſts and 

Diſcretion, it ſhould be otherwiſe not. | 
But where a Writ of was brought to reverſe, a Common Recove- dun 

ry, and a Scire facias ſued out againſt him that was the nominal Demand- Fal Jy 

ant in the Wric of Entry, and a Scire facias was. moved for to the Terte- breiv's Caſe, 

nants, but op becauſe the Tertenant was an Infant, and therefore the 

Parol may demur 75 Nonage, which would greatly delay the 

Plaiatiff; beſides, if this Infant ſhauld die, the Lands may remain to an- 

other z notwithſtanding this the Court awarded a Scire faciasz and it was 

held by Holt Ch. J. that though the granting a Scire facias in ſuch Caſes 

againſt the Tertenanrs is diſeretionary, and not fri juris, yet it hath 

been the conſtant Courſe of this Court to grant it; therefore he was of 

Opinion not to depart from that which had been the uſual Courſe of the 

Court. | | 
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moved, and herein of the Abatement of the 
TUrit of Erro. 


F the Plaintiff in Error afſigns an Error in Fact, if the Defendant will Rol. Abr. 
put in Iſſue the Truth of the Fact, he ought to rejoin by Denial of the 763. 
Fact, and fo join Iſſue —_— and ſhall not ſay (a) In nullo eft erratum, 5 275 
for by this he acknowledges the Fact alledged to be true. ; 


Nature of a 


| | Demurrer. 
Cro. Jac. 29. Cro. Car. 53. Lev. $11.-—Tt is a Confeſſion of an Error in Fact well aſſigned. Rogen: 886 
Lev. 294. but not of a Matter afligned contrary to the Record. Cro. Jac. 12, 521, Raym, 231. 


But when an Error in Fact is aſſigned, if the Defendant will acknowledge Rol. Abr. 763. 
the Fact to be ſo as alledged, and yet that by Law this is not Error, he 
ought to rejoin In nullo eft erratum, for by this he acknowledges the Fact, 
and yet that by Law it is not Error. | | 

Alſo if a Man who is outlawed brings a Writ of Error to reverſe the Out- Rol. Abr. 763. 
lawry, and aſſigns his Errors, the King's Attorney ſhall not plead Ia nullo eſt 
erratum, which amounts to a Demurrer, as is done between common Per- 
ſons z but upon the Aſſignment of the Error, the Court ſhall give a Day to 
the King's Counſel to maintain the Outlawry ; and it is entered Curia advi- 
ſare vult till the Outlawry is reverſed or affirmed. 

If Error be alledged in the Body of the Record, In nullo eſt erratum is a 
good Rejoinder, for this ſhall put the Matter in the Judgment of the Court, 
the Record being agreed to be ſo. | | 

So if Error be alledged in a Matter of Record, which is not of the Body R Abr. 764. 
of the Record, but in a collateral Thing, as quad non babetur aliguod Recor- Leon. 22. 
dum of Reſummons, In nullo eft erratum is a good Rejoinder; for if the 
Plaintiff in the Writ of Error does not pray Diminution, and thereupon 
procure a Certificate from the inferior Court, that there is not any Reſum- 
mons before the Rejoinder entered, this Aſſignment is of no Effect, but 
void, in as much as this is to be tried by the Record itſelf, and no Diminu- 
tion can be alledged after Rejoinder entred; for if the Defendant will con- 
feſs the Error, yet the Court ought not to reverſe the Judgment, till they 
are aſcertained of the Error by the Record itſelf. 

Vol. II. 3. | If 


Rol. Abr. 763. 


V 


—  ——— > — — — 


Erro: 


Keb. 658. If a Writ of Error abates or diſcontinues by the Act and Default of (5) 
2283 the Party, a ſecond Writ of Error ſhall be no Superſedeas; otherwiſe if it 
err or diſcontinues by (e) the Act of God or the Law. | 


Error be non- 
ſalt, he ſhall | \ 1 
not have a Writ of Error again; Salk. 263. pl. 4. Ld. Raym. 91. 5 Mod: 228. Comb. 393. 12 Mod, 105, 
Comb. 19. S. P. t ( A Writ of Error abated by the Death of the Lord Chief Juſtice Fofer, and a ſecond. 


' Writ was ſued out and allowed ; and it was held a Super /edeas, Keb. 658, 686.——A Writ of Error does not 


abate by the Death of the Defendant in Etror; but a Scire facias ad audiendum errores may be taken out 
againſt his Executor. Vent. 34. Salk. 254. Szcus if the Plaintiff in Error dies. Yelv. 208. but for this 
wide Moor 701. Sid 419. Carth, 236. and Godb. 68. A Diverficy where a Writ of Error ſhall abate in 
Real Action, though not in a Perſonal Action.-Tbree join in bringing a Writ of Error, the Defendant pleads 
Outlawry in Abatement as to one of them; but the Court held this no good Plea, becauſe they are all com- 
pellable to join. Palm. 151, | 


+ Writs of Error may be amended. 5 Geo. 1. c. 13. See ante 202. 


t But qu. If the Party may not have a ſecond Writ of Error in the ſame, or in a Superior Court, tho' it 
may not be a Superſedeas ? 


*Page210 (H) How far the Urit of Erroz is a Super- 


ſedeas. 
2 Keb. 129- FTER a Writ of Error ſhewn, the Plaintiff ought not to take out Exe- 
98 "> cution, but the Detendant ſhall have four Days Time to get it (d) 
erk by In- 


ö « Bo. allowed, and four Days Time more to put in Bail, if the Caſe require ir; 


beni thereon, * And it he (e) paſſes that Time, the Writ of Error ſhall be no farther a (f) 
Va. 255. Superſedeas||. 

Mod. 112. ; | 

S. P. and that he muſt not keep the Writ in his Pocket. (e) That the very Sealing of the Writ of Errot 
is a Superſideas to the Execution. Mod. 28. per Kelynge. (7) That if the Writ of Error hath a long Return, 


it is no wper/edeas, but the Party may take out Execution. Sid. 44-5. vide 6 Mod. 130. Ld. Ray m. 
405. See Salk. 145. pl. 4. 4 Mod. 247. * 3 92 47a 


It is a Super/edeas only from the Allowance. Barnes 376.—No Contempt is incurred by taking out 
Execution, ?till after Notice of the Writ of Error. J. — But, if Execution is executed, after the Allowance, 
tho* no Notice thereof to the Attorney of the Defendant in Error, the Court, on Motion, will ſet it aſide, 


Hob. 329. If Judgment in a Formedon be pronounced 16 Novemb. and a Writ of Er- 
woo} 7" ty ror is brought by the Tenant bearing Teſte 27 Novemb. and then allowed, 
= wide and in majorem Cautelam a Superſedeas made out againſt Executions, and the 
3 Lev. 312. Demandant obtains a Writ of Seiſin, bearing Teſte 9 Ofob. before, by War- 
rant of the Judgment, which was afterwards entered but as of Oob. Mich. 
being the lz{t Continuance, which being made appear to the Court, and they 
being ſatisfied that the Judgment was pronounced 16 Novemb before which 
Time the Defendant could not have a Writ of Sciſin, nor the Plaintiff a Writ 
of Error, they held this ſuch a Trick as would defeat any Writ of Error; 
and therefore a new Super ſedeas was awarded againſt that Writ of Execu- 
tion, quia erronice. x 
| Mod. 28. If a Writ of Error is taken out to remove a Record between ſuch and 
Hughes and ſuch Perſons, and ſome of the Parties are omitted; fo that in Striftneſs 
Underwood, the Writ does not agree with the Record, yet it is notwithſtanding a Su- 
Per ſedeas, and no Execution can be taken out, for the Court below 
(z) That if the (g) cannot judge of the Fitnels of it, though it may be quaſhed in the Court 
Record vary Out of which it iſſues. 
from the Writ . 
of Error, yet the Inferior Court ought to remove it. Vent. 97. 


If 


_— ah — wn 
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If A. recovers in Debt or Damages againſt B. and ſues out a Capias ad Rol. Abr. 
Satisfaciendum againſt B. which is returned Non eſt Inventus, upon which a 491+ Lock and 
Scire facias is awarded againſt the Bail and returned, and after a ſecond 774+ ter 
Scire facias awarded, but not returned, B. brings a Writ of Etkor on the — — 
Principal Judgment; this is no Super ſedeas as to the Proceedings againſt the the O 


lt. 


+ Bat the Court, on Motion, will ſtay Proceedings againſt the Bail. 


1 11 10'9 18912 22650 
So if a Man recovers againſt J. S. and on Sire facias hath: ſudg. 2 Rol. Abr. 
ment againſt the Bail, and the Bail bring a Writ of Error of the Jadgs 01. 
ment on the Scire facias; this ſhall be no Super ſedeas as to the principal vocal? {a} 
Judgment, and therefore the Plaintiff may take out Execution againſt the apa 
Principal. | amn i i ee 3 
If 1 * * brings a Writ of Error on a Judgment, but does not remove 2 Rol. Abr. 
the Record within ſix Days, this ſhall be no Superſedeas, but Execution 491. , Marſe 
may well be taken our, for it appears that the Writ of Error is merely for ang. Peg, 
Delay. | e ee > whey 


Cur". 


ought not firſt to Nox pros Plaintiff in Error. See poſt 216. R. 217, When the Tranſcript is brought in, 
Defendant in Error may make out a Scire facias guare extcutionem nen. See Harriſon's Pra, in B. R. 
412. 


If upon a Fieri facias on a Judgment againſt B. the Sheriff takes the = 
Goods of B. into his Hands; but before any Sale of them, B. delivers to the apa * 
* Sheriff a Super ſedeas on a Writ of Error, B. ſhall have the Goods again, 2 RY 


f 8 6 Abr. 
for by this Seizure no Property is altered. ado Gay 
and Shelton, 1 

Cur”. 


If the Sheriff makes a Warrant to his Bailiff, and after comes a Super/edeas to the Sheriff, and 
the Bailiff, before Notice of it, makes Execution, tis not good; for the Superſedeas to the Sheriff determities 
the Warrant of his Bailiff, —If Execution iſſues, and the Sheriff executes it, and after a Superſedeas comes 
to him quia executio erronice emanavit, the Sheriff ſhall have his Fees for the Execution; vide Tit. Sheriff, 


If a Writ of Error be brought returnable into the Exchequer-Chamber, Rol. Abr. 492. 
which is allowed by the Clerk of the Errors, and a Super ſedeas | many there- Mich. 1649. 


upon; but the Record is not marked by the Clerk of the Errors, as the 1 


; d Bawd. 
Uſage is, nor Notice thereof given to the Attorney of the other Side; but hos ihe. Rep. 


theſe Matters are omitted, becauſe the Attorney was not known, nor the 340. 
Number-Roll of the Record; yet this is a good Superſedeas in Law, ſo that 
if Execution be awarded and executed, it is erroneous, and a Superſedeas 
ſhall be awarded quia erronice emanavit; but it is no Contempt in the Attor- 
ney in taking out Execution, he having no Notice of the Writ of Error, and 
the Roll not being marked, SET 

It ſeems clearly agreed, that an Action of Debt may be brought upon 
a Judgment in B. R. notwithſtanding a Writ of Error brought in the 
Exchequer-Chamber; for though ſuch a Writ of Error be a Superſedeas 10 H. 6. 6. 
to the Execution, yet the Duty remains upon Record; and it is but rea- 2 Rol. Abr. 


ſonable the Party ſhould have this Remedy for his Damages for For- 49% _ 

be | DPyer 32. pl 5. 
arance, Adams and 

| To Tomlinſon 

| Sid. 236. - 

Lev. 153. Keb. 127. Raym. 100. S. P. adjudged, Draper and Brigbiavell. Mod. 121. 3 Keb. 129, 


239» 


t Q. If Execution can be taken out, whilft the Writ of Error is in Force, and if the Defendant in Kirbr 
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(1) Xo what Court a Writ of Error lies 
| And herein, - 


1. Of Writs of Error into Parliament. 


HE Court of Parliament is the Supreme Court, where anciently 
Cauſes of great Conſequence, as between the Magnates Regni, were 
heard and determined. Hence the Houſe of Lords is the dernier Reſort, 
to which a Writ of Error lies; and therefore (a) if a Writ of Error be 
(a) Show. brought of a Judgment in the King's Bench into the Exchequer:Chamber, 
Parl. Caſes and there the judgment is reverſed; yet a Writ of Error lies of ſuch 


vo * 4. Judgment into (5) Parliament, and the Lords may reverſe ſuch ſecond Judg- 


Raym. 330. ment. 

2 Jon. 99. F X : 
2 = = (3) When a Record comes into Parliament upon a Writ of Error, the King may affign certain 
Earls Barons, and with them the Juſtices, to determine the Matter. 22 E. 3. 3. Rol. Abr. 789 2 Bulſt. 
164. For the Form of the Writ, wide Show. pl. 12. and for the Manner of Proceeding thereon, ide Moor 
834. Cro. Jac. 341. Godb. 250, Rol. Rep. 14, 15. Noy 76. Raym. 5. 383. 


H. 6. 13 So a Writ of Error lies into Parliament upon a Judgment given in B. R. 
” E. 4. 9. either in a Cauſe brought there by Writ of Error, or originally commenced 


Rol.Abr.745. there. 

for the Man- | 

ner of obtaining and proceeding upon ſuch Writ of Error, wide 4 Inft. 21. Godb. 247, Bulſt. 162, 166. 
Moor 834. Pp. 1122.—— That a Writ of Error may be returnable ad proximum Seſcionem Parliament. Dyer 
375. Raſt. Ent. 805.—But no Super/edeas ought to be granted apo a Writ of Error returnable ad proximum 
Parliamentum, Vent. 31. Sid. 413.—If the Parliament is diſſolved, the Writ of Error is abated ; the 
Court of King's Bench may proceed to Execution afterwards without any Remittitur, Carth. 237. but it ſeeins 
that this is altered by a late Order in the Lords Houſe 1. 


— 


8 Py 22 42 2 TIS £7 2 * 8 


. 


t Writ of Error in Parliament is no Super/edeas, if it be not tranſcribed in fourteen Days, and the Parlia- 
ment be diſſolved. Bunb. 64. If Error is brought in Parliament, tho' the Houſe is prorogued, and the 
Record has not been tranſcribed, the Court will got on Motion grant Leave to take out Execution, Bunb. 
131.— lf Error in Parliament is not tranſcribed in fourteen Days, the Defendant in Error, on Motion, 
ſhall be at Liberty to take out Execution if it is not tranſcribed and certified in eight Days. Bunb. 69. See 


Harriſon's Pract. in B. R. 420. 


* Page 212 And though upon a Judgment in the King's Bench, ſince the 27 Eliz. 

cap. 8. the Party may elect either to bring a Writ of Error in the Exche- 

1 quer-Chamber, or in Parliament; yet if the Cauſe commenced in the King's 

125 ung. Bench by (c) original Writ, there lies no Writ of Error but into Parliament; 

Carth. 180. Alſo if he elects to bring Error in the Exchequer- Chamber, regularly he 
5. P. Cannot after bring Error in Parliament upon the firſt Judgment . 


+ But he may on the Affirmance of the Judgment, vide next Cafe, and the Stat. infra 213. 


22 — - — 


9 


239, 316. Vent. 372. 8. P. 4 Mod. 247. Dighton and Granwil, S. P. To a Scire facias Quare executiones: 
habere non debet, a Writ of Error pending may be pleaded in Bar of the Execution. Skin. 591 *. 


— wh 


Where a Writ of Error is depending, the Court on Motion will ſtay Proceedings in an Action on the 
Judgment, upon Terms. The ſame, if Proceedings are againſt the Bail, where-Ercor of the Principal Judg- 
ment is dependitig. And the eaſieſt Method, to obtain Relief, is by Motion. a 

3 An 


a 
— — 
—— 


8 Erroꝛ. 


And therefore it ſeems, that if a Writ of Error be brought upon a Judg- 7 Rol. 
ment in the .Exchequer-Chamber, Where the Judgment is affirmed, and. AP: 492 | 
after Error is brought upon the ſame Judgment in the Parliament; this N 
Writ of Error is no Super ſedeas; but if the Writ of Error be brought upon 
the Judgment in the Exchequer-Chamber, it is a Super ſedeas. 


2. Of Writs of Error into the Exchequer-Chamber. 


As no Writ of Error lay of a Judgment in the King's Bench, but in Par- 
liament, and as the Subjects were often diſappointed of their Writ of Error 
by the not Sitting of Parliament, or by their being employed in publick - 
Buſineſs when they did fit; therefore, 


By the 27 Eliz. cap. 8. reciting, that erroneous Judgments in B. R. (3) Therefore 


. this Act ex- 
were (5) only to be reformed in Parliament, it was enacted, “ That tends only to 


« where Judgment ſhould thereafter be given in B. R. in (c) (d) Debt, ſuch Caſes in 
« (4) Detinue, Covenant, Account, Caſe, Ejectment, or (f) Treſpaſs which there is 
« (s) firſt commenced there, (5) other than ſuch where the Queen ſhall *R<medy but 


« be Party, (i) the Plaintiff or Defendant, againſt whom ſuch Judgment 6 


„ ſhall be given, may at his Election ſue out a Writ of Error directed rors n Fact, 
© to the Chief Juſtice, commanding him to cauſe the Record, and all for theſe might 
« Things concerning the ſaid Judgment to be brought before the Judges — e * 
« of the Common Pleas and Barons of the Exchequer, which being of , > .r. 


in B. R. 2 Lex. 

e the Degree of the Coif, or Six of them, ſhall examine the Errors af. 38. adjudged, 
«* ſigned or found, and thereupon reverſe or affirm the Judgment, other Vent. 207, 

g | «c than r 
ro. Jac. 5. 


ſo adjudged in 
B. R. contrary to the Opinion of the Judges in the Exchequer Chamber.--But that Errors in Fact may be aſſign- 


ed in the Exchequer Chamber, and if denied, tried by Ni, prius, and how, wide Cro. Eliz. 731. Hob. 5. Cro, 
Car. 514. 1 Jon. 410, 411. * (c) Not Replevin, 2 Rol. Rep. 434. agreed per Cur”. (4) Extends to 
their Heirs, Executors or Adminiſtrators. Cro. Eliz. 294, 295. 6 Co, 80. a. (-) Error lies not upon 
a Judgment in a Scire facias againſt Bail. Yelv. 157. Cro. Jac. 171. Lancaſter and Keyleigh, Cro. Car. 
300. adjudged, Jon. 325. adjudged. Vet Cro. Eliz. 730. it was adjudged contrary by all the Judges 
and Barons except Two, for that it was within the Intent of the Statute, and in Nature of an Action of Debt 7. 
—— That Error lies upon a Judgment in a Scire facias againſt Executors, upon a Judgment in Debt, with- 
in the Equity of the Statute, Cro. Car. 286. per Curiam dubitatur. The Scire faciar is but to have 
Execution of the former judgment. Cro. Car 464. "Tis in effect a Piece of the Action. Mod. 79s 
per Hale. Vent. 168. 2 Keb. 833. Fitzgib. 67. 8 Mod. 27. 10 Mod. 17, 142, 27;, 282. 12 Mod. 
105. Ld. Raym. 97. 2 Ld. Raym, 954. Will. Rep. 348. pl. 93, 351. 2 Stra. 1102, Comb. 393. 
5 Mod. 229. Salk. 263. pl. 4. Yelv. 157,—But wide Cro. Jac. 384. Cro. Car. 143. Hob. 72, 
Mod. 297. (f) Nat in Reſcous, becauſe more than Treſpaſs, and Treſpaſs would not have lain, becauſe 
the Cattle reſcued were the Cattle of the Defendant bimſelf ; and there is a Writ of Reſcous in the Regiſter 
diſtint from Treipaſs. Ody and Yeates, Moor 694. pl. 963. by all the Juſtices held clearly, Cro Jac, 
171. cited. g) It lies not upon any Judgment affirmed upon Error brought in B. R. 2 Bulſt. 162. nor 
upon a judgment in a Scire facias upon ſuch Judgment afirmed in B. R. Rol Rep. 264. Salk. 26 3. pl. 4. 
S. P. adjudged. — Nor upon a Suit by Original. Saund. 346. Carth, 180. 8. P. admitted. (4) It 
lies in Debt upon the Statute of Tithes. Sid. 240. ſaid to have been adjudged. But whether it lies in 
Debt upon the Statute of Uſury, Sid. 240. dubitatur, and vide Vent. 49.— lt lies in Debt gui tam, upon 
the Statute for abſenting from Church, for the King is not properly Party, tho' to have Part of the Penalty, 
Raym. 275. adjudged}. (i) Not in an Action of Scandalum Magnatum, Lord Say and Sea and Step 


bens. 
Jon, 
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* Error coram wobis lies not on a Judgment after Affirmance ia the Exchequer Chamber. Stra. 690. 
But if Writ of Error be quaſhed for any Fault but Variance, Error coram wobis lies Stra. 606. L. Raym, 
1403. | | : = 
** * does not lie in the Exchequer upon an Award of Execution in a Scire facias only, but the Writ 
muſt alſo include the Judgment in the former Action; for a Judgment not founded on the Merits of the Cauſe 
is not within the Stat. Andr. 287. Stra. 1102. 


t A. If Error lies in the Exchequer, on any Judgment in B, R. where the Plainti® ſues as well for the 
King as for himſelf ? | 


Vor. II. 8 3 M 


A 0 


S _— 


23 


—  —_ 
2 pe — 


— 


— — — 


—— 
F " — = 
Co lt cu OS CCL DRESS 


i ® — 9 
. — — 
"Ih OT 


24 


2 — F 2 Ew 


— — — ——— — — 


_ Erroz, 


* 
— r — — ä 


* Page213 © than for Errors concerning the Juriſdition of the Court of King's Bench, 
Jon. 194. ad- or for Want of (r) Form in any Writ, Sc. or Proceeding, and (/): after 
— Jet * * theſame (m) ſhall be brought back in B. R. that (n) further Proceedings 

des 4e may be had thereupon, as well for Execution as otherways“ 7 


againſt one. 

Ley 82. ad- | 
judged. Cro. Car. 142. Earl of Stamford and Needham. Sid. 143. Vent. 49 |. (0) Sid. 253, 
(% So if the Plaintiff in Error be nonſuit, or the Suit be diſcontinued, And. 144. 2 And 123. (a) 
So that no Execution can be granted ont of the Exchequer Chamber. Style 238. (% Where after Reverſal 
and Judgment quod recuperer, and the Record remanded, a Writ of Inquiry may be awarded, c. Folaue and 


Ridge, Cro. Jac. 206. Noy 129. Yelv. 74+ 


ä * th. 1 


— 


| See the Caſes, pro & con, on moſt of the Points in the above Notes, in Com. Dig. 5 V. 255, Ge. 


And by the faid Act it is further enacted, . That ſuch Reverſal or 
Affirmation ſhall not be final, but the Party grieved may bring Error 
* 1n Parliament.“ 5 


3. Of reverſing Judgments in the Court of Exchequer, 


Before the Statute of 31 E. 3. c. 12. (e) Errors ia the Exchequer were 


12 ſometimes examined in (f) Parliament, and ſometimes before Commiſſion- 
(e) Writs of ers, by Force of the King's Writ under the Great Seal. 


Error upon | 
Judgments were there ſeldom brought, Sav. 31. (F) Rol. Rep. 14, 15. 


By 31 E. 3. cap. 12. in all Caſes touching the (g) King, or other Perſon, 
0 NY upon Complaint of Error in Proceſs in the Exchequer, the (% Chancellor 
and (i) Treaſurer ſhall (x) cauſe the Record to be brought before them, 


Error here. 


Vid: Co. 42. a. and taking to them the Judges“ and other ſage Perſons, ſhall call before them 
Bog Eur. the Barons to hear the Cauſe of their Judgment; and, if upon Examination 
Gre Error be found, ſhall amend the Rolls, and ſend them into the Exchequer 


c. 1. the l 
not coming of to have Execution. 


the Lord | 
Chancellor or Lord Treaſurer, or either of them, at any Day of Adjournment, ſhall be no Diſcontinuance, ſo 


as one of them, or both Chief Juſtices come, and are preſent. But this Statute not providing Remedy 
where they came not at the Return of the Writ of Error, vide 2 Leon. 59. it was enacted by 16 Car, 2. c. 2. 


that if the Chief Jaſtices, or either of them, or the Chancellor or Treaſurer ſhall not come at the Return of the 


Writ of Error, it ſhall be no Abatement or Diſcontinuance ; but no Judgment ſhall be given, unleſs both 
Chancellor and Treaſurer ſhall be preſent. (i) Intended of the Freaſurer of England; and at the Time of 
making this Statute, the Offices of Treaſurer of England and of the Exchequer were in feveral Hands. (4) 
Tho? the Barons only are Judges, yet the Treaſurer together with them hath the Cuſtody of the Records, and 
therefore the Writ of Error is to be directed to him and the Barons, and it is, tho' the Lord Treaſurer and 


Treaſurer of the Exchequer are the ſame Perſon, 4 Inſt. 105. Sav. 35, 36. | 
lf the Chancellor and Treaſurer do not call in the other Juſtices it ſeems to be Error. 8 H. 7-13. 


Carth. 388. In the Banter's Caſe adjudged in the Exchequer, which came before 
Fide the the Lord Keeper, Sc. purſuant to the above Statute, the Lord Chan- 
Banker's Caſe: cellor and three of the Judges were of Opinion, that the Judgment of 
the Exchequer ſhould be reverſed; and then the Queſtion was, whether 

the Judgment of the Court ſhould purſue the Opinion of the Majority of 

the Judges, os that of the Lord Keeper and the three Judges; and three 

of the Judges were of Opinion, that the Majority of the Judges ſhould 

overn this Judgment; but the others being of a contrary Opinion, the 

Pens was reverſed, which was pronounced by my Lord Keeper 


Sommers. | | 


4 4. Of 


4: Of Writs of Error into the King's Bench. 


The Court of King's Bench ſuperintends the Proceedings of all other 

Inferior Courts, and being the King's own Court in which he for- 

merly fat in Perſon, by the Plenitude of its Power corrects the Errors of « Page 21, 

* choſe, Courts; hence it is, that (a) a, Writ of Errar lies in this Court of a (4) ; 1 7 
Judgment given in the (4) King's Bench in (c) Ireland. N | 


F. N. B. 22. but for this vide 4 Inſt. 356, Keilw. 202. 5 Co. 18. 4. Calvin's Caſe, Leon. 55. 
Yelv. 118. Style 386, Vaugh. 290, 402. and er Rol. Rep. 17. it is ſajd per Cate, that Ireland was avnexed 
to the Crown of Fagland by Conqueſt, and therefore, Ic. but ©. 2 Rulſt. 163.—lt lies not in the Parlia- 
ment of Ireland. Rol. Rep. 17. per Coke. (5) Upon a Judgment in Banco there, it muſt be brought tt 
Banco Regis here, Ic, F. N. B. 22. Yelv. 118. (c) Upon a Judgment in Calais, when under the Sub- 
jection of the King of England, a Writ of Error lay in B. R. 4 Inſt. 282. Raym. 174. 8. P. cited. Vaugh. 
290, 402. S. P. cited ; but yet wide Keilw. 202. S. P. cont”. But it lies not upon any Judgment in Seot* 
land, becauſe a diſtin Kingdom, and governed by diſtin Laws. Show. Par. Cafes 33 14. 


4 As to Error from Ireland, ſee Harriſon's Prad. in B. R. 422. Cc. 


So a Writ of Error will lie of a Judgment given in Chancery on the 
Common Law Side, called the Petty-Bagg, as upon a Scire facias upon a Re- Rol. Abe. 
cognizance, alrho* both Courts were before the King himſelf, and to (d) N. N 


Rol. Rep. 
ſome Purpoſes are the ſame. 17. ep 


N 2 AIT. ”, . 
4 Inſt. 8a. Dyer 315; & wide Moor 579. pl. 778. (4) As if Iſſue be joined in Chancery, it x4 . 
in the King's Bench, and the Record delivered over per Proprias Manns of the Chancellor. 2 Saund. 2 3. 
2 Keb. 621. Lev. 283. Sid. 436. Mod. 29. J Herſen and Dawſon, & wide Abr. Eq. 128-9. 


If a Peer be attainted before the Lord High Steward, a Writ of Error . 


3 : | . Sid. 208, 
lies in the King's Bench of ſuch Attainder, and the Party has no other — 
Remedy f. per Twiſden; 
+ Error lies in Parliament, upon an Attainder for Treaſon; for though the Stat. 33. H. 8. 20. ſays, that 


Judgment of Attainder by Common Law, ſhall be of as good Force, as iſ done by Authority of Parliament, this 
ſhall be intended of a lawful Attainder. Hale's Hift. Pow, & Juriſd. of Parliament, 19. 4 Inf. 21. 


A Writ of Error lies of a Judgment in the Common Pleas into the 4 Iaſt. 22. 
King's Bench, which only can correct the Errors of that Court, and from 
thence into Parliament. | luft 
A Writ of Error lies into the King's Bench of a Judgment in a County > fg . 
Palatine, for tho” theſe are Superior Courts and have Jura Regalia, yet their Rol. Abr. 745. 
Juriſdiction is derived from > 9 Crown. GA 
If an erroneous Judgment be given in Durbam in the Chancery, upon 4 Inſt. 218. 
Proceedings according to the Common Law, or before the Juſtices of the 
Biſhop, a Writ of Error lies before the Biſhop himſelf, and if he gives an 
erroneous Judgment, Error lies in B. R. | 
If the Juſtice in Eyre gives an erroneous Judgment at a Juſtice-Seat in 4 Inſt. 297. 
a Foreſt, a Writ of Error lies thereupon in B. R : 
By the 34 & 35 H. 8. cap. 26. par. 113, Errors in Judgments in Pleas 
real and (e) mixt, before the Juſtices in their Great Seſſions in Wales, ſhall Gt. 61 
be redreſſed by Error in B. R. in England; but Errors in Pleas Perſonal 3 


| 's Caſe, 
ſhall be reformed before the (f) Preſident and Council. h Moor 248. 
PI. 


391. ad- 
Judged. Cro. Eliz. 104. adjudged. (/) This Court is diſſolved by. the Statute of 1 V. & M. Stat. 1. c. 27. 


and by the ſame Act, Errors in Pleas Perſonal are to be redreſſed as Errors in Pleas real and mixed were b 
34 & 35. H. 8, c. 26. | 
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5. Of Writs of Error into the Common Pleas and Inferior 
Courts. | 


= 
* . * 


F. N. B. 44. If an erroneous Judgment be given in (a) London, or other Place, which 
(a) Tho'Er- i A Court of Record, the Party grieved ſhall have a Writ of Error, and 


K 1 7 this Writ may be returned into the Common Pleas, or into the King's Bench, 
Judgment gi- at the Pleaſure of him who ſueth the ſame. SY 
ven in London, | | | 
yet it lies upon a Judgment given at Newgate, which is upon Commiſſion in their Seſſions, 2 Leon. 107. ſo 
held, and wide 2 Rol. Rep. 97. 2 Lev. 223.4 1 ; 


$ Tf Error be of a Judgment in the Sheriff's Court in London, it ſhall be, before the Mayor and Sheriffs in 
the Huftings. 4 Inſt. 248. F. N. B. 22. H. Vid: Priv. Lond. 164, 168. Error of a Judgment in the 
Huftings, lies before Commiſlioners at St. Martin's. F. N. B. 23 E. 1 Rol. 745. 1. 50. 4 Inſt. 247. 
ev. 309. 2 Saund, 228. — Error of a Judgment before thoſe Commiſſioners, lies in I arliament. 
2 Saund. 228, —3ec infra 215. n. 


4 Inſt. 224, , No Writ of Error lies in Banco or Banco Regis, upon a Judgment given 
— wy within the Five Ports; but by Cuſtom ſuch Judgment is examinable by Bill 
— , in Nature of a Writ of Error coram Domino Cuſtode ſeu Guardiano quinque 
Page 215 Portuum apud curiam ſuam de Sbepway. | 
Kol. Abr. * If a Judgment be given in the Court of Stannaries of the Duchy of 
745-1. 20. Cornwal, (5 no Writ of Error lies upon this in Banco or Banco Regis, 
(5) Thatisfor becauſe it hath not been uſed; but of this there may be an Appeal to the 
I Guardian of the Stannaries, and from him to the Prince; and when there 
— Fog is no Prince, to the King's Council. 


otherways 


upon a Judgment there given upon collateral Matters, 3 Bulſt. 183. per Coke Chief Juſtice, ſaid to have been 


ſo reſolved upon a Conference by all the Judges, as is ſeen recorded in Chancery in the Petty-Bag Office. 
Q. Owen 8. Sid. 233, 


Rol. Abr. 745. A Writ of Error lies in the Common Pleas upon a Judgment given before 
but wide the Judges of Aſſiſe. 


Leon. 55+ | 
121 59. Dyer 250. Moor 78. And. 12. N. Bendl. 153. Cro. Eliz. 26. Carter 222. 


18 E. 3.14, Upon a Judgment given in the Huſtings in London, a Writ of Error lies 
Rol. Abr. 745. at S. Martins before certain Juſtices F. 

Lev. 309. | 
2 Saund, 253, S. P. and that upon a Judgment of the ſaid Juſtices, a Writ of Error lies in Parliament, wide 
2 Leon. 107. lies not from the Courts of the City of London to B. R. tho' it does lie thither, from all other 
Corporation Courts. 2 Bur. Rep. 777. An Appeal lies to the Houſe of Peers, from a Decree in the 
Mayor's Court, See the Caſe of Littlebury and Buckley, poſt 310. 


t See ante 214. n. under Div. 5. 


6. Where a Writ of Error lies in the ſame Court in which the | 
Record is. | | 


* If upon a Judgment in B. R. there be Error in (c) the Proceſs, or thro' 

Poph. 181, the Default of the Clerks, it ſhall be reverſed in the ſame Court by Writ of 

Rol. Abr.746. Error ſued there before the ſame Juſtices, 

(c) And | 

therefore the 27 Eliz. c. 8. which gives a Writ of Error into the Exchequer-Chamber, extends not to Errors 

in FaR, for theſe migl have been examined in B. R. 2 Lev. 38. Vent. 207. Cro. Jac. 5. $.P, adjudged. 
| S0 
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So if one is indifted of Treaſon or Felony in B. R. or, being indicted 3 Inft. 214 
elſe where, the Indictment is removed in B. R. and by Proceſs of that Court 6 
he is erroneouſly outlawed, and fo returned; a Writ of Error may be brought 
in B. R. for the Reverſal thereof. 

Alfo if an erroneous Judgment in Point of Law be given in B, R. upon Sid. 208. 
an Inditment in London, a Writ of Error may be brought in the ſame Corbill”s 
Court; for though in Civil Caſes Error does not lie in the ſame Court, unleſs . 


* __  —— 


for a Matter of Fact; yet in Criminal Caſes it lies as well for an Error in _ 
Law as Fat, | 8. C. hel- 
ed, and ſaid, 


tho' it may be brought in Parliament, that does not prove but it may be brought here alſo. —— But accord- 
ing to 1 Sid. 208. it ſeems that this was only for Error in Fact. And gu. If it could be for Error in Law ? 
And ſee infra. | | 


In (a) Fitz. N. B. it is ſaid, that a Judgment cannot the fame Term it («) Fitz. N. B. 
is given be reverſed in B. R. without a Writ of Error, though ſuch Judg- I 
ment may in the Common Pleas; but it does not ſeem that there is any 
Foundation for this Diſtinction, (5) for during the Term, in which any ju- 
dicial Act is done, the Record remains in tbe Breaſt of the Judges of the (?) Moor 186. 
Court; and therefore the Roll is alterable during the Term, as they ſhall U. * ; 


direct 4. Poph 181. 


the Term is paſt, the Roll is the Record, and admits of no Alteration, Co. Lit 260. a. wide Tit. Amend- 
ment 108. | | 


+ An Erroneous Judgment may be ſtayed, by moving in Arreft of Judgment, within four Dayz, 


But if an erroneous Judgment be given, and the Error lies in the Judg- Rol. Abr. 

ment itſelf, and not in the (c) Proceſs, a Writ of Error does not lie in B. R. 749. 
of ſuch Judgment. 7 H. 6. 30. 

: (c) As if the 
Court awards an Exigent where they ought. to award a Pluries Capias, Rol. Abr. 746.--- They may reverſe 
their own Judgment for falſe Latin, becauſe this is not the Default of the Court, but of the Clerks. 7 H. 6. 
30, Rol, Abr. 746. Where by Reaſon of Fraud, &c. a Judgment may be vacated after the Term 
in which entered, vide 2 Rol. Abr. 724. If Judgment be given in an Action in B. R. and there alſo 


Execution is awarded, a Writ of Error quod coram vobis refidet does not lie in B. R. in Adjudicatione executio- 
111. Rol. Abr. 745-7. Rol. Rep. 65. 8. = 


_ * If two bring a Writ of Error in B. R. upon a Judgment in an Aſſiſe, Page 216 
and pending the Writ one of the Plaintiffs dies, and after, the Court, not Rol. Abr.747. 
knowing of the Death of one of them, reverſes the Judgment; and after 7" ax rh 
be, againſt whom the Judgment was reverſed, brings a Writ of Error in — 
the ſame Court de B. R. and aſſigns the Death of one of the Plaintiffs in the 4 Leon, "Hh 
firſt Writ of Error, which was the Act of God, not the Error of the Court, S. P. 
it ſeems the Writ well lies, 

If a Record is removed by Writ of Error out of the Common Pleas into Catth. 368 9. 
the King's Bench, and the Writ of Error for Inſufficiency is quaſhed in the 
King's Bench, the Plaintiff in Error may have a new Writ coram vobis re- 
fiden. but ſuch new Writ is not a Superſedeas in itſelf as the firſt Writ was, 
and therefore he muſt move the Court for a Superſedeas, and put in Bail 
thereon . | a 


t Writs of Error may be amended. Stat. 5 Geo, 1. e. 13. See ante 202. 


So if ſuch ſecond Writ be quaſhed for Inſufficiency, yet the Court will Cart. 69 
grant a new or ſecond Writ of Error coram vobis reſiden. as alſo a Superſedeas zyo. 369. 


on putting in Bail; for ſuch ſecond Writ being void is as if there had been 
none before. 
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on ere,“ tiff in Error delay to ſue forth his Scire facias ad audiendum errrres, the 


Erroz. 


Ok alligning Errors: And herein, 
1. Of the Manner of aſſigning Errors. 


PON a Writ of Error for Want of (a) aſſigning Errors, Judgment 
. * is not affirmed, (5) bur Execution goes upon the firſt Judgment, ſo 
73 that the Party can have no Coſts; but his Remedy muſt be upon the Re- 


2 Keb. 52,71, cognizance, by which he is bound to proſecute with Effect.“ 
12 2 

1 ) Error cannot be aſſigned in.a Record which is not in the Court where the Writ of Error is brought, 
11 H. 4. 47. b. Rol. Abr 60, 709 Aſſignment of Error is in the Place of a Declaration. ꝙ E. 4 32. 
or may be aſſianed in every art of the Record. Rol. Abr. 760 —<-— My be moved to the 
Court, tho' not parcicclarly aſſigned, 5 Co. 37. b. Error in Fact ot in Law may be aſſigned on a Judgment 
by Default. Rol. Abr. 756. Syle 122 (5) If a Record be removed out of the Common Pleas into the 
King's Buch by Wri: of Eos, and the Plaintiff will not aſſign bis Error, then a Scire facias ſhall iſsue forth 


quare executionem h bere non 4 bet; and, upon Summons and two Nzh1/5 returneo, the E laintiff ſhall have Exe- 
cution. 2 Leon. 107. 


* See infra, the next Clauſe but one. 


Carth 49,41, The Parties, upon the Removal of the Record by the Writ of Error, 
per Holt Chief have no Day in Court given to either of them; wherefore if the Plain- 


wer» tigned Defendant hath no Way to compel him, but by ſuing out a Scire facias 
in a private guare execulionem non, Sc. and if, upon ſuch Scire facias, the Plaintiff in 
Manuer with Error doth not plead, that his Errors are aligned, but ſuffers Judgment 
ONES 155 to paſs upon two Mibils, no Errors afterwards aſſigned ſhall prevent Exe- 
fendarit in cution. 

Error 


And by a Rule of the Court of King's Bench, if the Plaintiff in Error 
doth not aſſign his Errors, and give a Copy of them to the Defendant's At- 
torney in Error, by or before the Time given by the Rule on the Scire faciat 
i: out, the Defendant's Attorney in Error may enter Judgment 61 : e Scire 
facias, and take out Execution thereon, but can have no Coſts, unleſs he 
gives a Rule for the Plaintiff to aſſgn Error on Record; which if he doth 
2 do, he may be nonproſſed, and then the Deiendant in Erro ſhall have 

is Colts. 12 | 

Allo by another Rule of the ſame Court, when the Plaintiff in Error 
hath aſſigned the General Errors, he muſt give a Copy of them to the 
Defendant's Attorney, who may plead In nullo eft erratum to it immediately, 


Page 217 + ng enter both on the Roll, pay ing the Plaintiff's Attorney 25. 4 d. for 
the ſame. | 


Yelv. 6, 7. If the Defendant in Error ſues out a Scire facias quare executionem non de- 
Bet; this is merely collateral to the Record removed, and yet by Matter ex 

poſt facto may become a Record; as if the Plaintiff upon the Return of the 

Scire facias appears, and pleads a Releaſe, or other Matter, as he well may, 

then this is a Record annexed to the firſt Recoid removed; but if vpon the 

Return of the Scire facias, the Plaintiff appears, and aſſigus Errors, or hath 

a Day given him to aſſign them, and upon this Record aſſigns his Errors 


inſufficiently ; this Scire facias is but a Piece of Paper filed to the Record, 
TRY 0... Proceedings being thereupon. 


Rol. Abr. In a Writ of Error it is no good Aſſignment of Error, qu'd in omnibus 
761. erratum eſt ; tor the Court is not bound to inquire of the Errors, if the 
on Attaint. Party does not ſhew them. 


I | | la 


Erroꝛ. 
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In a Writ of Error to reverſe an (a) Outlawry, Errors cannot be affigned , Los. 87. 
by Atiornetum, but the Party muſt appear in Perſon. Cro.Eliz. 61 t. 
| S. P. Wade 
U verſus Smith, Where the Huſband and Wife being outlawed, and the Wife refufing to appear, the 
Outlawry could not be reverſed, & wide Carth. 7. S. P. where a Difference was taken, that where the Error 
appears on the Face of the Record it may be aſſigned per Attornatum, but no Opinion given thereon. 
(a) A Perſon attainted of Treaſon or Felony, before he can have a Writ of Error to reverſe the Attainder, 
mult aſſign bis Errors, and thereupon have Leave from the Court to proſecute his Writ of Error. 2 Hawk. 
P. C. 461. And no ſuch Writ of Error is to be allowed without an expreſs Warrant from the King, or 
the Conſent of the Attorney General, Sid, 69. Bulſt. 71. 3 Mod, 42. Rol. Rep, 175. + 


If Two bring ſeveral Writs of Error, and ſeveral Scire facias's to reverſe 11H. 4. 92.b. 


a Judgment in an Aſſiſe againſt them, they may aſſign Errors jointly, 47 50. 
767 8. E. 


If a Writ of Error upon a Judgment in an Aſſiſe be brought by Four, Yelv. 3, 4. 
and only one appears, and the others make Default, he cannot afſign Er. Gemwel/and 


: . . Andrews. 
rors alone, till the other is ſummoned and ſevered. Cro E'iz.891. 


; S. C. adjudged. 
So if upon a Judgment in a Quare [mpedit, a Writ of Error be brought Co. Isc. 94. 
by the Biſhop and Incumbent, the Incumbent only without Summons and Lyncafer and 
Severance, cannot aſſign Errors. | Law, ad- 
oe judged, 
If two are outlawed in an Appeal of Murder, and they bring a Writ of giq. ,c6, 
Error to reverſe it, and one appears, but the other does not, he ſhall not The King and 
aſſign Errors till the other does; becauſe he hath joined with him in the 775, ad- 


: judged ; but 
Writ of Error. vide 2 Rol. 


Rep. 490. 
Two brought a Writ of Error, and made two Attornies ; upon the Scire g Nod. 40 
facias, the one Attorney aſſigned Error, to which the Defendant took Iſſue, Sin Sd 
and then the other would plead in Abatement of the Writ; and it was Bai/y verſus 
held per Cur”, if one of the Plaintiffs had made Default, he ſhould be ſe- Orchard. 
vered ; but if they go on, they muſt proceed jointly; and if one Attorney . 2 


will aſſign Error, &c. without Authority from both, we cannot help him, 12 * 
let him take his Remedy againſt the Attorney. pl. 7. 
| 2 Stra. 783. 


Barnard XK. B. 4. Fitzgib. 1. 


2. Of aſſigning Errors in Fact and in Law. 


The Plaintiff in Error cannot aſſign Error in (5) Fact and Error in Law Rol. Abr. 761. 
together; for theſe are diſtinct Things, and require (c) different Trials. Sid. 147. 
| Leon. 105. 
(3) As that he was under Age when he levied a Fine Raym. 231. Vent. 252.—— bat the 
Plaintiff was a Feme Covert. Rol. Abr. 761. (c) Yiz. Matters of Fact to be tried by a Jury, thoſe of 
Law, 7. e. thoſe appearing on the Face of the Record, by the Judges before whom the Record is removed, 
Yeiv. 58, | ' | 
| * Page 218 
If the Plaintiff in Error aſſigns Error in Fact and Errors in Law, which Style 65. 


are not aſſignable together, and the Defendant in Error pleads In nullo eſt Le. ©: 


7 er Salk. 268. 
erratum ; this is a Confeſſion of the Error in Fact, and the Judgment mult kg , * 1M 
be reverſed ; for he ſhould have (4) demurred for the Duplicity. pl. 18. 
3 Salk. 399. 
pl. 3. 6 Mod. 113, 206. 2 Ld. Raym. 1005. (4) Where the Errors aſſigned were, 1. That the Declara- 
tion was minus ſufficiens in Lege. 2. That Judgment was given for the Plaintiff, when it ſhould have been for 
the Defendant. 3, That the Plaintiff in the Action died before the Verdict given; and though it was agreed, 
that this Afignment of Matter of Fact and Matter of Law was double, and would have been ill on a general 
Demurrer ; yet the Court held, that the Advantage thereof was now loſt by pleading In nullo eſt erratum. 
Carth. 338, 339. Edmonds and Probert. N | | | 
Alſo 
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Sid. 93. Alſo if an Error in Fact be well aſſigned, In nsllo eſt erratum is a Confeſ- 
Ray. 59- ſion of it, for the Defendant ought to have joined Iiſue upon it, ſo as to 
have it tried by the Country. f 
Cro. Jac. 12, But if an Error in Fact be ill aſſigned, In nullo eſt erratum is no Confeſ. 
29, 521. ion of it; as (a) if it be aſſigned, that ſuch an one at the Time of the Re- 
Raym. 231. turn of the Venire was not Sheriff, and the Record be removed into B. R. 
(a) Cro. Car. by Certiorari, there In nullo eſt erratum is no Confeſſion of that Error, be- 
Kol. Abe. 558 cauſe the Record is not in Court, that being no Part of the Record, for the 
Plea is In nullo eſt erratum in Rec ordo. | | 
Yelv. 58. So if the Plaintiff in Error aſſigns an Error in Fact, viz. that the Defen- 
King verſus dant, who was an Infant, did not appear by Guardian, but by Attorney, 
Ge/per and and concludes with (5) Hoc paratus eft verificare, inſtead of concluding to the 
—_ % Country, as he ought to do, though the Detendant in Error pleads In nullo 
2 367. N erratum, yet it ſhall not amount to a Confeſſion, but ſhall be taken only 
for a Demurrer. 
Alſo if an Error in Fact that is not aſſignable be aſſigned, and In nullo eſt 
Cro. Car. 12, erratum be pleaded, it is no Confeſſion; as if it be aſſigned, that at ſuch a 
29, 52+ Day there was no Court of Common Pleas fitting ; becauſe that is againſt 
Yelv. 58. the Record; and in ſuch Caſe In nullo eft erratum is only a Demurrer; ſo 


Raym. 231. if a Man ſays he did not appear, and the Record ſays he did, In nullo eff 


Ea ow erratum is no Confeſſion, but a Demurrer, becauſe it is (c) againſt the 
Lev 76. Record. 
(c) If a Man 


appears and pleads as a riſoner in Cuſfodia Mare/ b. he cannot after aſſign for Error, that he was not in Cu- 
ſiodia Mareſch. Cro. Jac. 568, Hob. 264. Rol. Abr. 762. 


Cro Elia. 155. After Errors aſſigned, and the Defendant had pleaded a Releaſe, the 
231, Yates Plaintiff diſcontinued z and becauſe there was manifeſt Error in Part of the 
3 Record remaining in B. he obtained a Writ out of Chancery to the Chief Ju- 
8. C. ſtice to remove the Reſidue of the Record, which being removed in B. R. 
he would aſſign Errors upon the new Part removed ; and it was ruled per 
Cur?, that inaſmuch as the firſt Writ was diſcontinued, and this a new Writ, 
the Plaintiff is not tied to the former Errors, but may ſhew others at his 
Pleaſure ; for it is now as if none were aſſigned before, and he may aſſign 
other Errors out of the Record; and the removing the Record in this Man- 
ner was held allowable; but this being entred upon another Roll, it was 


held a Miſ-entry, and the Plaintiff was put to a new Writ of Error, 


3. Of aſſigning that for Error which appears contrary to tlie 
Record. 


Rol. Abr. 257. It ſeems a general Rule, that nothing can be aſſigned for Error that 
contradicts the Record ; for the Recorcs of the Courts of Juſtice, being 

Things of the greateſt Credit, cannot be queſtioned but by Matters of 

equal Notoriety with themſelves ; wherefore, tho* the Matter alſigned for 


Page 219 * Error ſhould be proved by Witneſſes of the beſt Credit, yet the Judges 


would not admit of it. 
Dyer 89. Hence it is, that in a Writ of Error to reverſe a Fine, the Plaintiff can- 
Rol. Abr. not aſſign, that the Conuſot died before the Teſte of the Dedimus, becauſe 


757. that (d) contradicts the Record of the Conuſance taken by the Commiſ- 
8 ſioners, which evidently ſhews that the Conuſor was then alive, becauſe they 


Plaintiff in took his Conuſance after they were armed with the Commiſſion, and the 

Error may Dedimus iſſued. | 

ſay, that af- ; 

ter the Conuſance taken, and before the Certificate thereof returned, the Cenuſor died, becauſe this is con- 

ſiſtent with the Record, Rol. Abr. 757. Jide Head of Fines and Recoveries. | 
A Conu- 


* 
2 ee D * 2 ** 
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A Conuſance of a Fine was taken before R. M. one of the Juſtices of the Velv. 33. 
Common Pleas, and after, in the Proſecution of the Fine, the Dedimus was Arundel and 
directed to Sir R. M. he being after the Conuſance made a Knight, who Z 
returned the Dedimus with his Name and Title z and this was aſſigned for 5 F677. 
Error, that the Perſon who took the Conuſance was not the ſame who was Rol. Abr. 


impowered to take it; but it was not allowed, becauſe it contradicts the 757. 


Record, which is, that the Dedimus was directed to Sir R. M. and that Sir _ Jac. 11, 


R. M. by Virtue thereof took the Conuſance, | 3 Mod. 141, 


8. C. cited; 
If a Writ of Error be brought upon a Judgment in an Inferior Court, + Bull. 243. 
and the Record certified is of a Court held betore the Mayor, Bailiffs and V iler and 
Burgeſſes of A. by Cuſtom, it cannot be aſſigned for Error, that there is — adjudged. 
no ſuch Cuſtom, for this is contrary to the Record, and even what the Writ 5 ; 13 
of Error itſelf ſuppoſes, viz. that they have a Court. 855 Jac. 359. 
. : 
totam Curiam, this Aſſignment being directly againſt the Record, it is nbt receivable ; —— the 
udgment was affirmed. | 


If, upon Diminution alledged, the Plaintiff in Error procures an Origi- Cro. Jac. 597. 
nal to be certified, and the Defendant ſurmiſes there is a good Original; and 7-*"* an 
upon a new Certiorari granted that is certified, the Plaintiff in Error cannot 88 8 
aſſign that the Proceedings were upon the firſt Writ, for that is contrary to wer 
the Record ; for when there is a good Writ to warrant the Proceedings, a 
Man ſhall never be admitted to ſay the Proceedings were upon the bad 
Writ. 

If the Defendant appears by Jobn Green, his Attorney, it cannot be aſ- Gro. C 
ſigned for Error, that the ſaid Fobn Green was dead before the Day of Ap- ea 


g | Morris and 
pearance, becauſe that is againſt the Record. Fleecher, ad- 


| Judged u 
a Writ of Error in the Rxchequer Chamber, 


In a Writ of Error upon a Judgment in the Palace Court held coram Ja- Lev. 76. 
cobo Duce Ormond, it cannot be aſſigned for Error, that the Duke was not Moiins and 
there, becauſe that is contrary to the Record, though in Fact the Court was Wheat. 


held before his Deputy, according to the Patent. — . | 


$.C.acjudged, 


In a Writ of Error upon a Judgment in an Inferior Court, it may be af- 
ſigned for Error, that the Mayor, who was the Judge, had not received the: Lev. 184. 


Sacrament, and taken the Oaths, according to the 25 Car. 2. c. 2. becauſe 7215 _ 
his Office is made void, and ſo the Proceedings coram non judice. 2 Jon. 81. 


pe : | S.C.adjudged. 
per Cur', præter Wild, 3 Keb. 606, 665, 721. S. C. adjudged a; but wide 2 Lev. 242. 2 Jon. 137. 
S. P. adjudged cont”, 


* 4. Of aſſigning that for Error which is for the Party's Ad- * Page 220 
vantage. | 


It ſeems agreed, as a general Rule, that a Man cannot reverſe a Judg- 
ment for Error, unleſs he can ſhew that the Error was to his (4) Diſad- , Co. 39. 
Vantage. | 38 Co. 59. 
(a) And 
therefore a Man cannot aſſign Error in Proceſs, or Delay, which is for his own Advantage. F. N. B. 21. 


8 Co. 59. But a Man may aſſign the Want of a Warrant of Attorney of his own Attorney, though 
it de his own Default. 11 H. 4. 44. Rol. Abr. 760. 


Vor., II. | 30 Hence 


* 


* 


Erroꝛ. 


. 
— 
—— 


5 Co. 39. b Hence it is, that no Man can have a Writ of Error to reverſe'a Flne chat 
took any Eſtate by it; for it would be trifling with the Courts of Juſtit 
and unreaſonable to defeat the Eſtate which he accepted by the Fe. 

5 Co. 39. b. For the ſame Reaſon, the Conuſor cannot aſſign any Error in the Grant 

Moor 74. and Render; becaule by that the Eftate which paſſed from him by his C 
nuſance is reſtored to him, and therefore he ſhall not be admitted to deſeat 
the Eſtate which by his own Agreement he accepted. n JI. 

But if the Error be the Default of the Court, though it be for the Ack. 

* 8 vantage of the Party, yet the Party that hath the Benefit by it may aſſign it 

759. br. for Error, for the Courſe of the Court ought to be obſerved, «i _ + - 

Rol. Abr. As if in an Action of Debt it be found, that the Defendant owes the 

759+ Holmes Plaintiff 57. and the Jury aſſeſs Damages to 2 d. and Coſts 24. and after 

and 2 Judgment is given, that the Plaintiff aſl recover debitum & damna preditÞ 

Aae Jodg- to 2 d. and no Judgment is given for the Coſts, though this is for the Ax 

ment reverſ- vantage of the Defendant, yet he may aſſign it for Error, becauſe this is 

ed * the Error of the Court to alter the Manner of Judgments. | 

10giy. . 


* 
1 


h 
3 Co. 59. So if the Plaintiff in a Suit retracts, by which Judgment is given againſt 
Beecher's Him, but he is not amerced as he ought; though this is for his own Advan- 
Caſe, tage, yet for that the Amercement ought to be Parcel of the Judgment, dad 
. — 1 ſo the Judgment is not pe: fect without it, he may aſſign it for Error. 
1 OP So in every Caſe where a Judgment is given againſt a Man, in which he 
Rol. Abr. Ought to be amerced, if he be not amerced, he may aſſign at for Exrot, 
759, 760. though it be for his on Advantage. | * 


But where A 


this will be aided by the Statute of Jeofails, wide Tit. Amendment and Zerfail. 


Rol. Abr So if a Man be amerced by udgments, where he ought to be fined; 
n though this be for his Advantage, yet he may aſſign it for Error; for the 
5 Co. 59g. Form of the Judgment, which is the Act of the Court, is altered by it. 


Cro. Eliz. 84. 
S. P. adjudged, but for this vide Cro, Eliz. 65, 107. Poph. 203. 2 Saund. 47. and Tit. Amendment ard 


Jecfail. 


Rol. Abr. But if in a Writ of Annuity, the Iſſue be found for the Plaintiff, and no 
769. Bent Damages found for him, and Judgment is given according to the Verdict; 


and March the Defendant cannot aſſign it for Error, that no Damages were taxed againſt 
er Cur. | 


1 SY him, becauſe this is for his Advantage; and here the Defect is not in the 


88. S. C. Judgment, as it is where is a Capiatur for a Miſericordia, but in the 
adjudged. Verdict. 7 | | 

2 Bulſt. 279. 

280. S. C. adjudged. 11 Co. 56. a. S8. C. adjudged. By which Books it appears, that the Plaintiff before 


Judg nent releafed his Damages, and had Judgment for the Annuity only, which made it more clear; and ſo 
it is in Rol Abr. 784. S. C. N 


Upon an Iſſue between a Peer of the Realm and another, if the Venire 
facias be quod ſummoneat 12 Liberos & Legales homines, and does not ſay, 
* Page 221 * am Milites ; quam alios, as the Regiſter is, (a) though the Peer of the 
Rol Abr. 37. Realm may aſſign it for Error, yet the other cannot, becauſe it does not 
between the Concern bim. "2 | 
Earl of Vor- 


ceſter and : rade. (a) Vet this being the Error of the Court may be aſſigned for Error. Vide : 
Saund, 258. | | 


2 Saund, 45- Ina Writ of Error brought by the Tenant, it cannot be aſſigned for 
:!l;ans aud Error, that the Court awarded a Grand Cape, where they ought to have 
| | | gwen 


V , 
-_— * — * . 
6?! ʃ—L᷑—1„% . CPC II: 


Erroz. 


r 


— 


given Judgment for the Demandant to recover, becauſe the Award of the Gwyn, d- 
Grand Cape was only in Delay of the Demaridant, and nor to the Prejudice dcs: | 
of the Tenant, and therefore not by him to be alledged for Error, becauſe * _ 4 — 
not Ad grave damnum querentis. | | ban, 5a 


5. Where the Matter affigned for Error is aided by the Appear- 
ance of the Party, and in not being taken Advantage of in 
proper Time. | 


A Man ſhall never aſſign that for Error which he might have pleaded in Carth. 124. 
Abatement, for it ſhall be accounted his Folly to neglect the Time of taking Laid down by 
chat Exception. Holt as a ge- 

neral Rule. 
a | 1 Salk. 2. S. P. 

As if a Feme Covert bring an Action in her own Name, per Attorna- C 

tum, and the Defendant pleads in Bar to the Action, he ſhall never after- 85 
wards aſſign the Coverture for Error. bog: 

So if a Feme Sole brings Trefpaſs and recovers, and a Writ of Inquiry Rol. Abr. 

of Damages is awarded; and before the Return thereof, the Plaintiff takes 781. ts 

Huſband ; and after the Writ is returned, and Judgment given thereupon, and Och bam. 
without any Exceptions taken by the Defendant ; he ſhall not have Ad- 

vantage of this in a Writ of Error, becauſe the Writ was only abateable by 

ea. | | | 

Alſo if there be an (5) Omiſſion of arty Writ or Proceſs, or one Writ ; H. 6.9. 
awarded in Lieu of another; yet if the Judgment be not given thereupon, ol. Abr. 
bur after the Party appears and pleads to Iſſue, and Judgment is given upon Mb w 
the Verdict; this is not erroneous, becauſe he had not taken Advantage of 1 


f Error in Pro- 
this before Pleading to Iſſue. ceſs is helped 
| | x by Appear- 
ance, vide Cro, Eliz. 83, 167. Style 237. Vent. 220, 249. Cro. Jac. 424. Bulſt. 143. Lated 116. 
Cro. Car. 351, | | 


* 


if a Man in B. brings a Bill upon his Privilege, but hath no Writ of At- 
tachment of Privilege; yet if the Defendant after appears and pleads, this Rol. Abr. 
ſhall be helped by the Appearance. 780. Hevert 


and Gibbons. 
Rol. Abr. 205. S. C. adjudged. 3 Bullt. 61. S. C. 


If a Man be indicted, and no Addition is given to him as there ought, Rol. Abr. 
yet if the Defendant appears and pleads to Ifae, and this is found againſt 780. J5»/en's 
him, it is helped, for the Addition is ordained by the Statute, that the ON. Ja FR 
Party who may happen to be outlawed ought to have Notice of it; and 3 Rl. Rep. 
here he hath Notice, and conſtat de Perſona by the Appearance, 225. 8. C. 


adjudged. 


A Capias was directed to the Sheriff of B. and it was returned by one Cro.Eliz.582. 
who was not Sheriff, and this was held a manifeſt Error; but becauſe the Thorowgood 


Defendant had appeared after and pleaded, it was held not material. 2 N 
| | judged. 


If upon a Trial between a Peer and common Perſon, the Sheriff does Rol. Abr. 
not return a Knight, as he ought, yet if the Array is not challenged for 781. Lord 
this, the Peer cannot take Advantage of it eras: for this is a 1 
3 only which the Law gives him, and which he may waive if he als 
pleaſe. . | 
. So 


Erroꝛ. 


1 
A 


* Page 222 80 if the Sheriff who returns the Panel in an Aſſiſe was Brother to kim 


3 H. 4-6. for whom the Aſſiſe paſſed; yet if the Party does not challenge the Array, 
it is no Error, | 


Rel. Abe If a Verdict be quaſhable for the Miſbehaviour of the Jury, as for the 
78 3-4. Teceiving Evidence of one Part, after Departure from the Bar, Which was 
Ero. Eliz. 616. not given in Evidence at the Bar; if this be not ſhewn in Arreſt of Judg- 


ment, no Advantage can be taken thereof in a Writ of Error, for this ſhall 
not be examined after Judgment, | 


3 The Writ was in Debt for 40/1. and the Capias and all the Proceſs to the 
Fe. 1 Return of the Pluries Capias accordingly, and then the Entry was, that 
Juniper. Querens ob:ulit ſe in Placito 405. and upon the Default of the Deſendant an 

Exigent was awarded; and the Defendant after appeared and pleaded, and 
confeſſed the Action; and this was held no Error, being helped by the 


Appearance; for as an Appearance ſaves Defaults in meſne Proceſs, ſo ir 
(a) Style 20g. ſaves the Fault of the (a) Continuance by an Obtulit ſe. 
Swift and 
Net. Keb. 641. Sid. 173. ©& wide Cro. Eliz. 367. 


Palm. 250. If a Writ be brought to the Damage of 407. and the Plaintiff declares 
ad damnum 2001. and the Verdi. gives 304. this is no Error after Verdict, 

(3) Here the for the Writ is (6, not abated de facto, but only abateable by Plea, 
eral Rule 
TE obſerved is, that where the Writis de facto a Nullity and deftroyed, ſo that Judgment thereupon would 
be erroneous, there the Writ is de fade abated; as if an Action be brought apgainit a Feme Covert as Sole, 
this makes another Man's Property liable, without giving him an Opportunity of defending himſelf, which 
would be contrary to common Juſtice ; and therefore the Writ is de fade abated, for which wide Cro. Elia. 
121, 185, 193, 339. Goulſ. 106. 2 Leon. 162. 3 Leon. 93. Rol. Rep, 176. Palm. 311. Hob. 37, 
162, 279, 281. Godb. 119. Style 477. Yelv. 56. 3 Co. 85. a. Vaugh g9gg.——Soif the Returu 
of a Pluries is laid to be after the Beginning of a Term, and the Memerondum of the Bill is entered generally 
of that Term; this makes the Writ a perfect Nullity, for, by the ”laintiff's own ſhewing, he had no Cauſe of 
Action at the Time when the Action was brought. Carth. 172, —And in theſe Caſes, which are more 


than Matters in Form, the Party may move in Arrelt of Judgment, or bave Advantage of them by Writ of 
Error, Jon 304. Cro. Jac. 654. Cro. Eliz. 722, 


Sid. 406. If upon an Audita Querela a Scire facias be brought bearing Date before 


Vaug ban and the Audita Querela, and the Defendant appears, and for this Cauſe demurs; 


Lloyd. this Fault is cured by the Appearance, for the Audita Querela is more of 


Mark Dug the Nature of a Commiſſion than a Writ; and if the Party be in Court, 


Sire facias the Matter ought to be inquired into, without inquiring into the Nature of 
being only in the Proceſs by which he was brought in. 

the Nature of ; | | 

meſne Proceſs, to bring in the Party to anſwer. 2 Keb. 461. 


Sid. 406. But a Scire facias upon a Judgment differs, and a Fault therein will not 
Vent.7. 8. P. be cured by Appearance. 
For this is the | 


Foundation, and 9 an Original; and if an Original ſhould bear Date on a Sunday, or other like Defect 
be therein, it would not be helped by Appearance. | | 


Cro. Jac. 65 1. If a Share Impedit be brought againſt the Biſhop and Incumbent only, 
Sir \-ecorge without naming the Patron, though this might have been pleaded in Abaie- 


Savil and t; if the Defendant pleads i f 
FC pleads in Bar, Sc. it cannot after, upon a 


Pale. 206 Writ of Error, be aſſigned for Error; for chough the Want of the Patron's 
311. 8. C. being made a Defendant might make the Writ abateable, yet it was not 


adjudged. thereby actually abated; and nothing ſhall be aſſigned for Error concern- 
2 Rol. Rep. ing the Writ, but what actually abates it. 


So, though it be a good Plea for a Defendant to ſay, that a Stranger is 
Salk. 4. pl. Tenant in Common with the Plaintiff; yet if he does not plead it in Abate- 
10. ment, he ſhall not have Advantage of it in Arreſt of Judgment. 

1 6 


If 


Erroꝛ. 


— 


* If an Action be brought againſt Sir Francis Forteſcae Militem et Baro- Page 223 

nttum, and he _ and pleads to Iſſue, and a Verdict and Judgment Rol. Abr. 

is given for the laintiff, the Defendant in a Writ of Error ſhall not aſſign 2 2 es 

for Error, that he was a Knight of the Bath, and ought to be ſo named; 3 Fe, 

for he has loſt this Advantage by appearing to the other Name, and thereby Farne. 

concluded himſelf, | Kol. Rep. 
450: 8. C. 

judged. 

If an Alien brings a Real Action as Heir to J. S. againſt another, and Rol. Abr. 782. 
recovers, the Defendant cannot aſſign for Error, that he was an Alien born, | 
inaſmuch as he did not take this Exception at firſt, as he ſhould have 
done. " BJ is I 
Although a Perſon acquitted on an erroneous Indictment or Appeal may For this 41d: 
be tried again, and cannot plead, that he was acquitted, becauſe his 2 Hawk. P. 


Life was never in Danger on ſuch erroneous Indiẽtment or Appeal; yet if C. 309, 301, 


the Error were in the Proceſs only, the Acquittal may be pleaded to a 37** 
ſecond Indictment or Appeal, becauſe ſuch Error is ſaved by the Ap- 


arance. 


0 , 
where the firſt Entry ought to be A. B. guerittr verſus C. D. Sc. and 2 158. 


Judgment in Debt was reverſed for this Reaſon. 338. and 
Salk. 266. 
5 11. that the Want of a Plaint is the ſame as the Want of an Original in the Common Pleas, which ma 
certified on alledging Diminution; but in Records out of inferior Courts no Diminution can be alledged, 
but the Court muſt take them as they find them. (6) Cro. Jac. 108. And that the Court of King's 
Bench is to take Notice of the particular Laws and ms of the Place where Judgment was given. $ . 


269. pl. 17. 


6. Where Matters which might have been aſſigned for Ertor ate aided 
by a Releaſe, and the Conſent of Parties, 


If the Plaintiff recovers more Damages than he has declared for, as if 10 Co. 115. 


| he declares for 407. and the Jury give him 497. though (c) this be Error, %, Caſe. 


yet if before Judgment he releaſes the Overplus, he may take Judgment — 


for the 40 J. | | releaſe Da- 

| | mages forPart, 
and take Judgment for the Reſt, wide F. N. B. 107. Moor 281. Leon. 92. 2 Bulfſt. 280. Brownl, 235. 
Style 364. Hard. 58. (c) If a Man brings a Plaint in an inferior Court, and in the Declaration ſets forth 
particular Demands, which over-run the Sum mentioned in ſuch Plaint, though never ſo little, and the Jury 
give a Verdict according to the Sums mentioned in the Declaration, this is erroneous; for the Plaint in Court 
is in Nature ofa Writ, and is the Original and Foundation of the whole Proceedings; and if the Declaration, 
Verdict or Judgment are for more than is contained in the Writ or Plaint, and if it be beyond it never ſo 
little, by the ſame Reaſon they may go to larger Sums in infinitum, and then the Plaint or Writ would be no 
Direction for the future 2 of the Court; but in ſuch Caſe the Plaintiff may remit the Overplus. 
Yelv. 5. Noy 44. 2 Saund. 280. X | _ | 


Alſo where the Jury find greater Damages than the Party declared of, Yelv. 45. 
the Court may, to prevent Error, give Judgment for ſo much as the Party | 
declared for, nullo babito reſpectu to the Reſt, as well as the Party may re- 
leaſe the Overplus, and take Judgment for the Reſt. 

In an Ejefione firme, if Part of the Things declared for be well de- Rol. Abr. 
manded, and others not, and the Plaintiff has a Verdict for the Whole, hep Clive 
and intire Damages given, he may releaſe all the Damages in that which 38 458 
is not well demanded, and pray Judgment for the Reſidue ; and this helps ik 
the Error, if Judgment be given accordingly. 


Vol. II. '@ F 


* 
— —ö .... — — — . * 4 dy 


1 0 — OY — "IR EG | | 3 1 
83 As in an Efcerbar Cufodi terre & beredis; if a Verdict be given for 
Rol. Abr. the Plaintiff, the Iſſue being upon the Tenure, and intire- Damages given, 


7 4,786. : and Coſt ' he Pl . tiff | . 5 | * 0 i ö 5 
7 s, the Plaintiff! niay/ relinquiſh the Damages and Coſts, and. have 
Mfrs j udgment of tHe Fje@tnedt of the Land-oaly;, for that ſuch Writ does nt 
ie | ; 


| Cro. Jac. 104. lie for the Body: bt 8h 0 
3 Co. 108. 0 

* . * n g 1 k 

| * Page 224 80 in an Ejetttont firmed} uno' Toiniitnts, att ſeveral Acres of Laid, 

x Rol. Abr. upon Not guilty pleaded, if a Verdict be given for the Plaintiff, and-intire 

* . ag Damages föund where' thi# Achon dies not lie for the Tenement, for the 


k Channel. Uncertainty the Pl:intiff may relinquiſh his Damages and have Judgment 
| 2 "347 28. forthe Lands only, withbut'Frrot.' | 1 


CE: > 4 26a6 
0 Cro. Jac, 146, Cro. Eliz. 119. 3 Lebte 128 Style 30. S. P. adjudged. 


| Rol. Abr. In a Writ of Debt for io J. againſt an Executor, if the Plaiitiff counts 
| 764. 4eford's upon an Obligation for 99 l. and upon a Mutuarus by the Teſtatot for 20 
| — 286. abd upon the Iſſue, the Ta C 
Like Point Damages intire, where it appeared no Action lay againſt the Executor upon 
debated, the Mutuatys of the Teſtator; yet if the PHintiff releuſes the 20s; and all 
the Damages, and hath Judgment for the Reſidue, this Juugment is nde 
erroneous. | | | 
hs In a Quare Impedit, If the Jury give Damages and Coſts, where no Coſts 
5 7 ought hy be — for that . did not give them, and after  Jutlgs 
ad Denny. ment is entf d quod nullo habito reſpettn of the Coſts, the Court awar 1 0 
Rol Abr 363. he ſhall recover th: Damages, this ſpeeial Entry, without any Releaſe 
1 5. Cesssudttd. the Coſts, ſhall help the Error. 


ty flad for the Plaintiff in the Whole, and aſſe 


Hob. 178. If a Bill of Debt he brought againſt an Attorney upon three ſeveral Obli- 
Rol. Abt. oations, and upon Detland of Oer, it appears by the Condition of one of 
28s: Fog the Obligations, that the Day of Payment thereof is not yet come; after a 
8. C. cited. Verdict for the Plaintiff, upon Conditions performed pleaded, and Coſts and 
Damages given, though the Plaintiff cannot have Judgment for this Obli- 
gation, of which' rhe Day of Payment is not yet come, yet, upon his Re- 
teaſe of Coſts and Damages, he ſhall have Judgment for the other Ob- 
ligations, | 
Oro Jac 104. Elf in Debt upon the Statute of Uſury it is laid in the Writ, that he 
Woody's Caſe. corruptive lent 40 1. Sc. and that he lent 201. Sc. but it is not ſaid cor- 
ruptive, and the Defendant pleads Nibil debet, and it is found againft him, 
the Plaintiff ſhall have Judgment as to the 40 J. and in this Caſe it was faid, 
that if the Defendant had demurred, the Plaintiff ſhould have had Judg- 
; ment for this Part, . | 
Raym. 306. If in Treſpaſs the Plaintiff declares for taking the Mare of the Plaintiff 
Curforthy and and ſeveral Goods, but does not ſay of the Plaintiff, and thereupon the 
Taylor. Defendant demurs, the Plaintiff may have Judgment for the Mare, and 


Rol. Abr. 
785 Barber 
a Pomrey, 
adjudged ; 
cont, Jatice 
ermin, 


„on D-mur- n ſhewing, that he had no Cauſe of Action for the Whole; yet the 


ret debett d, 8 


1 | : Plaintiff 


44 


„ 


Plaintiff. may releaſe the. 4-5. and Damages, and take Judgment for the bat no Judge 
Reſt. . | ment given 
tf wide 
29. 


If in Treſpaſs for an Aſſault, Battery, and taking his Corn, the Defend- Rol. Abr. 785. 
ant juſtifies as to the Battery in Defence of his Corn, upon which there is e ð a 
a Demurter, and pleads Nor guilty as to the Corn, upon which Iſſue 5 
joined; and found: for the Plaintiff, and Damages taxed thereupon; the 
Plaintiff may relinquiſh the Demurrer, and pray Judgment on the Verdict, 
and 9 aw 8 Rad. Abec785 

In Freſpaſs for a Battery againſt two, if o ads Not puilty, and g % n cc 
the other pleads ſpecial Plea; and u this 1 murrer by the Þ1 l 


| tt! ain- Cuckoav, 
*riff; and it is adjudged for the Plaintiff, (a) he may gory his Aion * Page 


22 
againſt the other, and have his Writ to inquire of the Damages againſt (a) Fot ws 
him. . | | | wide 2 Rol. 
In an Action of Treſpaſs, if there be three Ifſues joined, /eilicer, one Not Abr. 100. 
guilty to Part; the ſecond upon 2 Preſcription, for common; the third, Rol. Abr. 785. 
whether the Beaſts raptim momorderunt in ing to take. the Common; and Brown and 
the Jury find the firſt Ifoe for the Plaintiff, and the ſecond Iſſue for the He- $425": 
ſendant ; bur: did not inquire of the third Ie; the Plaintiff relinquiſhing 
the — may ee Judgment for the firſt Iflue, and this ſhall prevent 
ooo | 3 


If a Yenire facias be awarded to the Coroners, where it ought to be to 


* 
* 


the Sheriff, or the Viſue cometh out of a wrong Place, if it be per (5) a- * A 
ſenſum partium, and ſo entred of Record, it will ſtand good. Content che 


Ya 36; Defendant on 
4 Cepi Corpus appears by Attorney, this is no Error, 21 E. 4. 77. h. Rol. Abr. 787.80 if the Defendaot 
appears by Attorney upon the Exigent by Conſent, this is not Error. 7 H. 6. 21, Rol. Abr. 787. for the 
t ule herein is C-n/en/us tollit errorem, for which wide ſeveral Caſes in 5 Co. 40. 2 Rol. Rep. 21. Godb. 
428. Nay 197» * | a , : 


Upon this Rule it hath been (c) adjudged, that an Action in its own Na- (e) 44 E. 3.6. 
ture local may, by the (4) Conſent of Parties, be tried in a different County; 44 Aff. 4. 
ſo (e) if it be doubtful in which of two Counties the Action did ariſe, it gw ly 
may be tried by a Jury from beth Counties; and this being done by Aſſent 186 
can be no Error. eee. 


| | "  Raym. 373, 
2 Jon. 199. (4) But the Conſent muſt be entered on Record, otherwiſe it is Error; for whic 


Rol. Abr. 787. Bulſt. 216. Cro. Eliz. 664. Hob. 266 Co Dyer 28 op 90 7 . 
ol. Abr. 787. Bulſt. 216. Cro. Elis. 664. . * . n 84. Sid. s) 7 H. 
6. 21. Rol. Abr. 787. S. C. F ali "00 ow ey 


— „ 


* 
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(L) What Defence the Defendant in Erroꝛ 
may make, and Herein of pleading a Re- 
leaſe, A 


"PRs Defendant in Error may plead () a Releaſe of all Errors, ora, ... 
Releaſe of all (g) Suits, and theſe Pleas, if found for him, will for () , 1 
ever bat the Plaintiff in Error. | 788.—The 


Defendant in · 
pleading n Releaſe muſt lay a Venue. ut tho! it be ill ed, yet if there are not Errors, the Judgment 


will be affirmed. Salk. 268. pl. 15. 270 pl. 18. 3 Salk. 399. pl. 3. 6 Mod. 113, 206. 2 Ld. Raym, 
1005. (g) Laich 110. Cle Cafe reſolved per Cur". * pl: & 3, bag 


So 


I eouatoans - —— 
— — — — A 
0 . 


and there {aid 
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Co Lit. 288. b So where by a Writ of Error the Plaintiff ſhall recover, ot be reſtored to 
2 Co. 152. any Perſonal Thing, as Debt, Damage or the like, a Releaſe of all Actions 
Fir Hs Perſonal is a good Plea; and when Land is to be recovered or reſtored in a 
1 "Writ of Error, a Releaſe of Actions Real is a good Bar; but where by a 
dice Writ of Error the Plaintiff ſhall not be reſtored to any Perſonal or Real 
Thing, a Releaſe of all Actions Real or Perſonal is no Bar. | 2008 
9H. 6. 46. Alſo if a Man loſes in a Real Action, and he releaſes all his Right to the 
Rol. Abr 747. Land, this ſhall bar him of his Writ of Error, for no Perſon can bring a 
2 Writ of Error to reverſe a Judgment that is not intitled to the Land, &a 
5 yr for the Courts of Law will not turn out the preſent Tenant, unleſs the De- 
Hu: chinſor' mandant can make out a clear Title, Poſſeſſion always carrying with it the 
Caſe, Preſumption of a good Title till the right Owner appears, = 
Cn Me a Hence it is, that if a Man releaſes all his Right to the Land of which 
Ir a Fine was levied, he has thereby barred himſelf of his Writ of Error; 
* Page 226 * for his Releaſe having for ever excluded him from the Land, he can have 
no Writ of Error, becauſe no Body is intitled who cannot have the Land of 
which the Fine was erroneouſly levied. 7. | 
So it is if a Fine be levied of 120 Acres of Land, and he, that has 
Rol. Abr 788. Right to a Writ of Error, makes a (@) Feoffment of the whole, he ſhall 
Cro. Eliz. 46. never reverſe the Fine; but if the Feoffment had been made, or a Releaſe 
Moor 413- had been given of twenty Acres only, he might yet have a Writ of Error 
pour ple to reverſe the Fine as to ioo Acres, becauſe he has not transferred his 
„ hong Right as to thoſe, and therefore may be te- inſtated if the Fine be er- 


of Wickham. TONEOUS, | | 
pg i PS ES 

for Years of the Land is a Suſpenfion of the Writ of Error for the Time. Lev. 72. per Cur, Keb. 350. 
Bridgm. 57. But a Feoffment is an Ex'inguiſhment thereof, Lev. 72. per Cur. & wide Godb. 26. 
4 Leon. 135, 221. Palm. 247. Co. 112. Bridg. 57. 


Rol.Abr.783, If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, and 
Har''s Caſe. his Nonage after Inſpection is recorded by the Court; but before the Fine 
Noy 59. S. C. reverſed, he levies another Fine to another, this ſecond Fine ſhall hinder 
the Fine was bim from reverſing the firſt, becauſe the ſecond having intirely barred him 


not pleaded, Of any Right to the Land, mult alſo deprive him of all Remedies which 


becauſe not would reſtore him to the Land. 
ingroſſed, and. 


the Ingrofſing was ſtaid on Purpoſe by the Conuſee. 


Rol. Abr.788. But if Tenant in Tail levies an erroneous Fine with Proclamations, and 
8 then levies a ſecond Fine, which is alſo erroneous, and dies; if che Iſſue in 
Gro. ue 151, Tail brings a Writ of Error to reverſe the firſt Fine, the Defendant may 
2 Leon. 211. plead in Bar the ſecond Fine; for tho” there be Error in the ſecond, yet till 
Moor 366 that appears judicially to the Court, it muſt be looked upon as a Fine duly 
po Rep. levied, and conſequently a Bar to the Plaintiff, becauſe while the ſecond 
Bridg. 77. ſtands in Force, he cannot have the Land; but if in this Caſe the Plaintiff 
brings another Writ of Error to reverſe the ſecond Fine, and the Defend- 
ant pleads in Bar the firſt Fine, the Plaintiff may reply upon the firſt Writ 
of Error that the ſecond Fine was erroneous, and upon the ſecond Writ that 
the firſt Fine was erroneous, and ſo be relieved againſt both, for here the 
Examination of both Fines comes judicially before Court; and if there ap- 
pears any Error, the Court will ſet them aſide, and not ſuffer them to ſtand 
in the Way of the Plaintiff's Right. 
2 Jon. 181. But in a Writ of Error to reverſe a Fine, the Defendant cannot plead 
Cockman and the ſame Fine now endeavoured to be reverſed, and five Years in Bar of the 


8 Writ of Error, no more than in a Writ of Error to reverſe an Outlawry 
ay m. . 


Sr can that Outlawry be pleaded in Bar of the Writ of Error, Quia non valet 
. 353 .* * = * . . . . 
2 Sid. 92. exceptio iſtius rei cujus petitnr Diſſolutio, 

| So 


Erroꝛ. 


— 8 


6 
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So if a Fine be levied of Land in Ancient Demeſne, the Lord may re- 
verſe it after five Years expired; but if a ſecond Fine had been levied, the * 1%: 18. 


Lord ſhould be barred of his Writ of Diſceit after five Years from the 14.4 
ſecond Fine, for a Fine of Ancient Demeſne is not originally within the Rol. Rep. 36. 
Courts of Weſtminſter, and the Statute in relation to the Bar does not ex- Raym. 462. 
tend their Juriſdiction; but when a Fine is levied of Ancient Demeſne, it Jon. 181. 
comes within the Conuzance of the King's Courts till the Fine be reſerved, 

and by Conſequence they have a Juriſdiction of it, and ſo the Fine becomes 

a Bar. | 


If a Man (a) outlawed upon a Rediſſeifin releaſes all Actions to the 
Recoverer, yet he may have a Writ, of Error of the Outlawry, becauſe 
that this does not belong to the Party, but to the King in Intereſt, and 
he may aſſign Error in the Judgment of the Rediſſeiſin to reverſe the Out- Page 227 


lawry. 11H. 4.6.94. 

Rol. Abr. 788. 
(a) Where a Man is outlawed in a Perſonal Action by Proceſs upon the Original, and brings Error 3 a Re- 
leaſe of Actions Perſonal is no Bar, becauſe he is to be reſtored to nothing againſt the Plaintiff, though when by 


the Outlawry he forfeited all his Goods to the King, he ſhall be reſtored to them and to the Law, ſo as to be 
of Ability to ſue. Co. Lit. 288. b. 8 Co. 152. a. | | 


If the Tenant pending a Precipe againſt him aliens in Fee, and (b) after Rol.Abr.788. 
Judgment is given againſt him, and he brings a Writ of Error; this Feoff- Bridg. 77- 


ment 1s not any Bar to the Writ, becaufe he was privy to the Judgment 71415 


after. Tenant pevd- 
| ing a Præcipe 
againſt him aliens in Fee, and re-purchaſes for Life, and after Judgment is given againſt him, he ſhall have 


a Writ of Error, and his Feoffment is no Bar, Rol. Abr. 748, 788.80 after his Death his Heir ſhall 
have a Writ of Error, becauſe of the Privity, Rol. Abr. 788. 


In a Writ of Error to reverſe a common Recovery, it is no good Plea, Lev. 72. 
that the Plaintiff pending the Writ of Error hath entered into Part, for rt 3 
before the Poſſeſſion was taken from him, he might have Error to reverſe ye. 
the Judgment, though not to have Reſtitution. | 


In a Scire facias againſt a Tertenant, he may plead a Releaſe of Error, 9 H. 6. 48: 


though he be not privy to the Judgment. | Bro. 9. S. C. 
But the Tertenants cannot plead (c) in Abatement of the Writ of Error, Lev. 52. 
but only in Bar as a Releaſe, Sc. in Maintenance of their Title. (c) Where a 

| Scire facias 


is awarded generally againſt the Tertenants, without naming them, and ſeveral are returned warned, and ap- 
pear, one may plead Non-tenure to diſcharge himſelf, though not to abate the Writ as to the reſt ; as might be 


done, if all were named in the Writ, for which vide Holland and Jack/en. Bridg. 72, Rol. Rep. 301, &c. 
Cro. Eliz, 739. Palm. 123, 227. 2 | 


In a Writ of Error againſt the Heir of the Recoverer within Age, and 9 H. 6, 48. 
a Scire ſacias againſt the Tertenants; if the Parol demurs for the Heir, and Rol. Abr. 766. 
the Judgment is reverſed againſt the Tertenant; yet at full Age the Heir 


may plead the Releaſe of the Demandant of the Right, or of the Errors, 
and bar him, 


Vor. II. 2Q 


— ——jü — — — 


Erroꝛ. 


(M) Of the Indgment to be given on the 
Writ of Erroz : And herein, 


1. Where, on the Writ of Error, Part only, or the whole Judg- 
ment, ſhall be reverſed. | q 


(c) For this Judgmeat being an intireThing (c) cannot regularly be reverſed forPart, 
vide Moor 366 and affirmed for Part; as (d) in a Formedon de uno Crofto, Meſſuage, 
Noy 117. Sc. if the Demandant recovers, and in a Writ of Error it is adjudged, that 
7 os 17 a Formedon does not lie of a Croft, the Judgment for the Reſidue ſhall be 
2 Sid. * reverſed alſo, becauſe the Writ is not good, in as much as there cannot be 


2 Rol. Rep. a good Judgment upon a bad Writ. 
p 


136. 
Sid. 357. 2 Jon. 374. Carth. 235. () Ellis and Vallis, Rol. Rep. 2, 2 Bulſt. 214. Allen 74, 


Rol. Abr. 774. 8. C. 


Rol. Abr. So in an Action of Treſpaſs againſt three, if one dies (e) pending the 
35 1 Alen Wit, and yet Judgment is given againſt all three, in a Writ of Error upon 

Allen this Judgment, the whole Judgment ſhall be reverſed, becauſe it is intire, 
43. | 
Yelv. 209. though the Writ by the Death abates but againſt one. 

B ut vide 

* er. — c. 8. by which it is enacted, that in all Actions Real, Perſonal or Mixed, the Death of either 
Party between the Verdi& and Judgment ſhall not be alledged for Error, ſo as ſuch Judgment be entred within 


two Terms after the Verdict, & wide Sid. 385. [And the Stat, 8 9g W. 3. c. 11. J 7. the Death 
of one Plaintiff or Defendant, where there is another ſurviving, ſhall not abate the Suit, and ſuggeſting the 


Death, it cannot be alledged for Error.] 


* Page228 ln an Action of Debt upon a Bill, and upon a Contract upon an Exiſſet, 
Bol. Abe if the Defendant pleads Non eſt factum as to the Bill, and Ni debet as to the 
575-6. F//on. Contract, and both are found by Verdict againſt the Defendant, and Judg- 
head and ment againſt the Defendant quod Capiatur I for denying his Deed; and it 
Deerman. is not allo quod fit in Miſericordia as to the Contract, as it ought to be, and 
Allen ht intire Damages given, and a Writ of Error is brought; for this the whole 
3 Judgment ſhall be reverſed, ſcilicet, as well the Judgment upon the Bill as 


t. 27. 
ery for the Contract, | 


Like 
Pont; but for this vide 16 & 17 Car, 2. c. 8. where this is aided, Tit. Amendment and Teof il. 


+ Capiatur pro Fine, taken away, and other Proviſions in liea thereof, 5 V. & M. c. 12. 


KY In a Writ of Error upon a Judgment in Treſpaſs agaioſt ſeveral, if the 
Rol.Abr.77%. Judgment be erroneous, becauſe one of the Defendants was within Age, 


2 and appeared by Attorney, the Judgment ſhall be reverſed in toto againſt 
Co. Jac. 289. all. | 
S. C. and 


S. P. adjudged, Allen 74, 75. S. C. cited and S. P. adjudged, Style 121, 125, 496, S. P. adjudged. 


Rol. Abr. 776. If an Action be brought againſt A. as a Feme Sole, where ſhe is Covert, 
Hayward and and againſt B. and C. and they all plead to Iſſue, and 4. as a Feme Sole, 
ud N ad. and Judgment is given againſt them all accordingly ; in this Caſe the Baron 
FO of A. with A. B. and C. may join in Error, and aſſign for Error the Cover- 
ture of A. and thereupon the Judgment ſhall be reverſed for all, becauſe 
it is intire. | _ 

I 


Erroꝛ. 
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If in Debt for Rent on two ſeveral Demiſes, and on the firſt the Demiſe FERN 
and Reſervation are laid right; but as to the ſecond, the Demiſe is with a raw - 
Reſervation of Rent ſecundum ratam 181. per Ann. which is a void Reſerva- Harris, ad- 

tion, becauſe no certain Time or Day being appointed for Payment, it Judged in g. R. 
would ſubjet the Leſſce to an Action of Debt every Hour, (a) tho? the 39 the Judg- 


Error be only in che ſecond Demiſe yet the Judgment being intire muſt Dem bye ia 
be reverſed in toto. CB. reverſed 
| "> accordingly, 
4 Mod. 76. Salk. 262, pl. 2. 2 Vent. 249, 270. 8. C. (a) So where A. brought an Action on the 
Caſe againſt B. for Words ſpoken of him, and for cauſing him to be indifted, &fc., and the Jury found for the 
Plaintiff as to both, and intire Damages given; yet, it being afterwards held that the Words were not aQtion- 
able, the Jodgment was reverſed in tre: but for this wide Cro. Jac. 424. Hob. 6. Rol. Rep. 24. Cro. 
Jac, 343- Allen 75. Rol. Abr p75, Vent. 27, 40. 


"OY II I 


But in a Writ of Dower, if the Plaintiff recovers by Default, and up- Rol. Abr. 556. 
on this a Writ is awarded to the Sheriff or Bailiff, where the Recovery is Tie and. Ai, 
to deliver to the Plaintiff tertiam partem per Metas, and to inquire of the 
Value by the Year; and how much Time is paſt after the firſt Demand of 
Dower, and what Damages ſhe hath ſuſtained; and upon this the Sheriff 
or Bailiff returns, that he had delivered the third Patt of the Lands, and 
the Value found by the Jury ro 307. per Annum, and that two Years are 
paſt after che firſt Demand and Damages 50 l. and th-reupon Judgment is 
given accordingly to hold in Scveralty the ſaid third Part, and to recover 
the ſaid Damages: In this Cale, tho' the Judgment is not good as to the 
Damages, in as much as it is not averred, that the Huſband of the Plain- 
tiff died ſeiſed, (as the Uſe is) nor is it ſo found by the Jury; nor was 
it ſo commanded by the Writ to be inquired, by which the Judgment as 
to this is erroncous, yet it ſhall be reverſed only as to this, and ſhall Rand 
as to the Recovery of the third Part of the Land. | | 

So in an Action of Account, if Judgment be given quod computet, and Cro.Eliz.976; 
after Auditors are aſſigned, and upon the Account, Judgment is given Williams and 
againſt the Defendant, and Damages and Coſts, and after a Writ of Error is / hite, 
brought upon both Judgments, and thereupon the laſt Judgment only is 822 
found to be erroneous; in this Caſe the laſt Judgment only ſhall be re- 2 adjudg- 
verſed, and not the firſt Judgment; but this ſhall ſtand in Force, for | 
* thele are two diſtin Judgments, and perfect; for the firſt Judgment is * Page 229 
Ideo Confideratum eſt quod computet & Deferidens in Miſericerdia. | * 

If a Judgment be given againſt Executors in an Action of Debt, and 5 Co. ge. 
after a Scrre facias Judgment is given againſt them, to have Execution of Pr, 
their proper Goods, and a Wrir of Error is brought upon both Judgments; p23: & — 
in this Caſe, if the firſt Judgment be good, and the laſt erroneous, the laſt TR 
Judgment only ſhall be reverſed, and the firſt Judgment ſhall ſtand. 

But if a Man recovers in Debt upon a Judgment, if the firſt Judgment 43 E. 3 | 
be reveried, the ſecond Judgment ſhall alfo, Br Ind | 


| Sid. 25 3. S. P 
and the Court took Time to adviſe, whether, by the Reverſal of the firſt Judgment, the other whe Le _— 7 
facto void. Palm, 187. per Doddridge. The Reverſal of the firſt Judgment does not reverſe the ſecond, but 
cefeats it, ſo that the Plaintiff ſhall have no Fruit thereof. Palm. 303. 8. P. per Chamberlain Juſtice. 


After a Recovery in a Rediſſeiſin, if the firſt Judgment be reverſed, the 8 Co. 143. 


Judgment on the Rediſſeſin ſhall be reverſed alſo. Rol.Abr.777- 

By the Reverſal of the original Judgment, the Outlawry depending Rol. Abr. 757. 
thereupon ſhall alſo be rever{ but by che e- 
| verſal of the 


Oatlawry, the original Judgment ſhalt not be reverſed, Rot. Abr. 777. 2 Brownl. 39. S. P. 


If a Man recovers in an Annuity, and in a Scire facids thereupon aſter- 11 H. 4. 48, 
wards, and the Judgment upon the Scire factas is after afſir med tn a Writ SOTO, 
0 


W 


. Erro2. 
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of Error; yet if the firſt Judgment of the Annuity be reverſed, the other 


ſhall be alſo. 
8 Co. 143. If a Man recovers upon an Original, and hath another Judgment in 
Rol. Abr. 277. Scire facias, if the firſt Judgment be reverſed, the other ſhall be alſo re- 
verſed. | 


26E. 3.75 [f a Man recovers in a Quare Impedit, and hath a Writ to the Biſhop, and 

Rol. Abr. 777 after recovers againſt the Biſhop in a Quare non admifit, and after the Judg- 
ment in the Quare Impedit is reverſed, the Judgment in the Quare non ad- 
miſit ſhall be alſo reverſed by this, though this was for the Contempt to 
the King. | 

Rol.Abr.777: If the Demandant recovers againſt the Tenant, and the Tenant againſt 
the Vouchee, if the Heir of the Vouchee reverſes the Judgment of the Va- 
lue, becauſe the Vouchee was dead at the Judgment rendered; this ſhall 
reverſe the Judgment againſt the Tenant allo. 

Co. 119. If the Principal be outlawed of Felony, and the Acceſſary attainted and 

Rol. Abr. 5. executed, and after the Principal reverſes the Outlawry, and is indicted, 
and found not guilty of the Felony ; by this Reverſal and Acquittal, the 
Attainder againſt the Acceſſary is annihilated, for his Heir may have a 
Mortdanceſtor, it ſeems, becauſe he hath no Remedy by Writ of Error, or 
otherwiſe, to reverſe it, for this depends upon the Principal. 

$ Co. 142. If the Conuſee of a Statute recovers in Detinue by erroneous Judgment 

143. 1 againſt the Garniſhee, and ſues Execution; if the Garniſhee in a Writ of 

r * Error reverſes the Judgment given in the Detinue, yet the Execution is 

7 not reverſed by this, becauſe it is a collateral Thing executed. 

L i If an Infant and one of full Age join in a Fine, and the Infant after 

— brings Error for the Reverſal thereof, it ſhall be reverſed quoad the Infant 

Hob. 278. Only. 


Cro,Eliz.1 I 5 
124. 2 Leon. 108; Moor 565. 2 Jon. 182. 


If Huſband and Wife join in a Fine when they are of full Age, 

it ſnall bind them both; but if the Feme be within Age, they may 
Page 230 join in a Writ of Error to reverſe it (a) during the Minority of the 
F. N. B. 21. Wife. 
Leon. 115. l | 
(a) By the Opinion of ſome Books, the Fine ſhall be reverſed in tote, both againſt the Huſband and Wife ; 
as Cro. Eliz, 129. Leon. 115. Owen 21.—But by others, the Writ of Error ſhall reverſe the Fine as to 
the Wife, but no Execution ſhall be awarded during the Life of the Huſband, Bro. Tit. Fines 29, Tit. 
Error 28. Leon. 116. And accordingly in 3 Lev. 36, Hutchin/on's Caſe, a Vacat was entered quoad 
the Wife only, 


Rol. Abr. 775. If a Fine be levied of Land of which Part is guildable and Part Ancient 
BIS on Demeſne, and as to that which is Ancient Demeſne, the Fine is reverſed 
Jon. 37 A. 9 by Writ of Diſceit, yet the Fine ſhall ſtand for the Reſidue; for a Mark 
2 Jon. 182. ſhall be made on the Fine, in the Nature of a Cancelling of that which is 


Ancient Demeſne only. 


2. What Judgment ſhall be given on the Reverſal of the firſt. 


Cro.Car.442. If Judgment be given againſt the Defendant, and he brings a Writ of 
Rol. Abr. 774. Error, upon which the Judgment is reverſed, the Judgment ſhall only (5) 


TIN be quod Judicium reverſetur; for the Writ of Error is brought only to be 
264. 3% eaſed and diſcharged from that Judgment. 

Salk. 262. But 
pl. 2. 263. 


Pl. 4. See Ld. Raym. 97. 5 Mod. 228. Comb. 393. 12 Mod. 105, (2) If the Error be Error 
in Fact, and not in the Record, as for Infancy, the Judgment ſhall be quod pro errore præ dico Judicium 
3 | prædidtun 
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But if Judgment be given againſt the Plaintiff, and he brings a Writ of Rol. Abr. 794, 
Error, the Judgment ſhall not only be reverſed, but the Court ſhall alſo 805. 8. P. 
give ſuch Judgment as the Court below ſhould have given; for the Writ ©'0. Car, 
of Error is to revive the firſt Cauſe of Action, and to recover what he F#*- 

ought to have recovered by the firſt Suit, wherein erroneous Judgment was , . 56, 
given. 8 N 317. 


| | Show, Parl. 
Caſes 57, Salk. 262. pl, 2, Carth. 243, 254. S.P. Id. Raym. 5, 217. 4 Mod, 106. Skin, 447. 


pl. 5. Salk. 403. pl. 15. 


— 


As in an Action upon the Caſe for Words, if Judgment be given Rol. Abr. 774 
againſt the Plaintiff, that the Words are not actionable, upon which the _ and 
Plaintiff brings a Writ of Error, and thereupon the firſt Judgment is re- 


Cro.Car.g09. 
verſed, becauſe the Words are actionable; the Court, after Reverſal of 8. P. — 


the firſt Judgment, ought to give Judgment, that the Plaintiff ſhall reco- Judgment 
ver; for this Court ought to give the ſame Judgment that the firſt Court 4 accord» 
might have done. | ; ingly. 

So in an EjeHione firme, upon Not guilty pleaded, Iſſue is joined, Rol. Abr. 754. 
and a Special Verdict found, and upon this Verdict Judgment given Omulcunrie 
againſt the Plaintiff, and after the Plaintiff brings a Writ of Error, and in — _ ; 
this the Judgment is reverſed, the Plaintiff ſhall have Judgment, and re- 1 


djudged up- 
cover his Term, bis Declaration being good, and the Law being for him HN 


upon the Special Verdict; for the Court that reverſes the firſt Judgment Error out of 
ought to give the ſame Judgment which ought to have been given in the breland, 
firſt Suit. 

If in an Action of Waſte in the Huſtings in London, Judgment is given Lev. 310. 
far the Defendant, and after upon a Writ of Error brought before Com- S and 
miſſioners in St. Martins, according to the Cuſtom of the City, that Judg- 2 


ment is reverſed, the Commiſſioners ſhall give the ſame Judgment as be- Hy cage 
fore ought to have been given; for the Cuſtom of Proceeding in London ed, and aſter- 


ſhall be intended according to the Common Law, if no Precedent appear wards af- 
to the COntrary. firmed in 


Parliament. 


In Replevin in Banco, the Defendant pleaded a Leaſe made 1 O#ob. &c. Page 231 
and avowed for Rent reſerved thereupon; and the Plaintiff, in Bar thereof, 2 Lev. 11, 12. 
pleaded Non dimifit 1 Ofleb. &c, modo & ſerma; upon which Iſſue being Holbeach and 
Joined, it was found for the Plaintiff, and Judgment for him, and the De- 1 , 
fendant brought Error in B. R. and it was agreed to be an immaterial Iſſue, 1 uy * 
and the Judgment erroneous, and yet that the Court could not award a and 8. P. as 
Repleader, as the Common Pleas might have done (and as the Antient to the Re- 
Ulage was, but diſuſed for one dane Vears); and there being groſs Pleader a- 
Faults in the Avowry, it was ſaid, that if they reverſed the Judgment, 557, — 


. . - ner 
perhaps they muſt give Judgment upon the Declaration for the Faults in — 44 
the Avowry. | the Iſſue was 
| aided by the 
Statute of. Jeofails, and ſaid, the Judgment could not be reverſed for the Faults in the Avowry ; and the 
Judgment was affirmed, | | 


In Treſpaſs brought in B. R. Judgment was given for the Defendant up- Oro, Jac. 206. 
on his Demurrer to the Plaintiff 's Replication, and he brought Error in _ __ 
the Exchequer-Chamber; and this Judgment was reverſed, and Judgment * 


jodged. 
given quod recuperet; and after the Record being remanded, a Writ of In- Yew. 74. 76. 
quiry 


—— 


— 


— — 


prædicbum rewocetur, without ſaying, & aliis in Recordo. Rol. Abr. 805, —-If Judgment be affirmed in 


B. R. upon a Writ of Error, the Judgment ſhall be guod Judicium Redditum remanebit flabile in perpetuum. 
21 E. 4. 44. Rol. 80g. 


Vor. II. 3 R 


— 4 
—«öẽ 2 — . „ 


” 299. 


Erroꝛ. 


Noy 129. quiry of Damages was awarded, and upon the Return thereof, Judgment 
8. C. ad- given, that the Plaintiff ſhould recover the Damages found for him, tho“ 
udged. the Statute 27 Eliz. c. 8. mentions only the returning of the Record, and 
that Execution ſhall be intended, therefore that all ſhall be done that is 
| neceſſary in order thereto. "1 | 
(a) Carth, But in the Cale of (a) Phillips and Bury, where the Houſe of Lords re- 
319 verſed the Judgment that was given in B. R. on a Special Verdict, there 
Skin. 514 the [Houſe of Lords gave a new Judgment, which was executed accordingly, 
on Refuſal of the B. R. to give a contrary Judgment to what they had 
given betore, although it was objected that they could not, having a Tran{- 
cript only, and not the Record itlelf, before them. 
4 Inſt. 270. It in a Writ of Right Cloſe in Antient Demeſne, the Demandant makes 
F. N. B. 19. his Proteſtation to ſur in Nature of a Mo» tdanceſtor, and the Tenant pleads 
28 At in Abatement, and Judgment given for him; and after, upon falſe Judg- 
meet brought, the Writ is affirmed good, the Court of Common Pleas ſhall 
proceed as the inferior Court ſhould have done, . 


3. To what the Parties ſhall be reſtored on the Reverſal of the firſt 
Judgment. 


If a Man recovers by erroneous Judgment, and by Virtue thereof pre- 
ſents to a Church, or enters into the Perquilite of his Villein; and after 
the Judgment 1s reverſed, theſe collateral Things executed ſhall not be de- 
(5) In an Al- veſted thereby; but collateral Things executory are as (4) if no Judgment 


fiſe, if the had cver been when reverſed. 

Tenant loſes 

by Vedi, he ſhall be reſtored to the Lands, if it be reverſed in a Writ of Error, 8 H. 6 2. Rol. Abr. 
778. So he ſhall be reſtor2d to the meſne Iſſues. 8 H. 6. 2. So if the Tenant loſes in a Writ of Entry 
fur Diſſcifin, and after it is reverſed for Error, he ſhall be reſtored to the meine Iſſues. Rol. Abr. 778. 


8 Co. 142. b. 


8 Co. 19,143. If a Man recovers Damages, and hath Execution by Fieri facias, and 
Rol. Abr.778. upon the Fieri facias the Sheriff ſells to a Stranger a Term for Years, and 
Oro. Elz. after the Judgment is reverſed, the Party ſhall be reſtored only to the Mo- 
Moor 373 & ney for which the Term was ſold, and not to the Term itſelf ; becauſe the 
wideLeon 96, Sheriff had fold it by the Command of the Writ of Fieri facias. 


3 Leon. 89. 
Goab. 27. Goulf. 103. Cro. Jac. 246. 


* Page232 But if the Goods of an Outlawed Man are fold by the Sheriff upon a 
5 Co o. Capias Ullagatum, and after the Outlawry is reverſed by Writ of Error, he 
He's Caſe. ſhall be reſtored (c) to the Goods themſelves, becauſe the Sheriff was not 


1 compellable to ſell thoſe Goods, but only to keep them to the Uſe of 


Cro. Eliz, the King. 
278. | | 
80 P. adjudged, where a Tetmor being outlawed upon the Statute of Recuſancy, the Lord Treaſurer and 
Barons of the Exchequer ſold the Term. (a) If the King grants over the Land of a Perſon outlawed for Trea- 
ſon or Felony, and afterwards the Outlawry is reverſed, the Party may enter on the Patentee, and needs 
neither to ſue a Petition to the King, nor a Scire facias againſt the Patentee. 2 Hawk. |. C. 462. 


Rol. Abr. 778. If a Man recovers Damages in a Writ of Covenant, as the particular Caſe 
en 246. was, againſt B. and hath an Elegit of his Chattels, and of the Moiety of 
133 his Lands; and the Sheriff upon this Writ delivers a Leaſe for Vears of 
108. S. PD. Land which B. had, to the Value of 30. to him that recovered, per ra- 
adjudged. tionabile pretium & extenlum (as the Words were) to have as his own Term, 

in full Satisfaction of 50 J. Part of the Sum recovered; and after B. re- 


verſes 


Erroz. 


bY * a 


— „„ 


verſes the ſaid an he ſhall be reſtared t to > the ſame Term, and not 
to the Value ; for though the Sheriff might have fold the Term upon this. 
Writ, yet (5) here is no Sale to a Stranger, but a Delivery of the Term to 


the Party that recovered, by Way of Extent, without any Sale; and there- „Vr 
fore the Owner ſhall be reſtored. 22 | otherwiſe _ 
8 if ſold to a 


5 Strapger | Yew. 108 * 1074 ob 


And for the ſame Reaſon, if Perſonal Goods were delivered to the Party Rol. Abe, 77 
per rationabile pretium & extentum, upon the Reverſal of the Judgment, nage 
ſhould be reſtored to the Goods themſelves. . Wa 

If in Debt upon an Eſcape * the Plaintiff recovers, and hath Execution, 8 Co. 142. b. 


and after. 17 firſt Judgment is e yet the Judgment for the * ; 2 45 
remains in Force. 


} 


* This muſt mean of a Priſoner i in l | \ TT”. 


But if an Action of Eſcape be brought againſt the Sheriff, and the Judg- 8 Co. 142. a. 
ment upon which it is founded is reverſed, before ſuch Time as the De- 
fendant is forced to plead, he may plead Nul tiel Record. 

But there is a Diverſity between a Recovery by prior Title, and a Re- 8 Co. 143. 4. 
verſal of a Judgment by Writ of Error; as if a Woman hath Judgment 
and Execution in Dower in Antient Demeſne, and it is after reverſed in a 
Writ of falſe Judgment; and becauſe ſhe had held the Lands for two 
Years berween the firſt Judgment and Reverſal, the Value of the Land is 
inquired, and taxed at twenty Marks in a Scire facias againſt her, ſhe can- 
not plead a Recovery in a Writ of Right Cloſe in Nature of a Cui in vita; 

If an Advowſon comes to the King by Forfeiture upon an Outlawry, and Moor 269. 
che Church becoming void, the King preſents, and then the Outlawry is B and 
reverſed ; yet the King ſhall enjoy that Preſentment, becauſe the Preſent: TR 
ment there came to the King as the Profit of the Advowſon. 

But if a Church be void at the Lime of the Outlawry, and the Preſen- Moar 269. 
tation is thereby forfeited, as a Chattel principally and diſtin& of itſelf, agreed per 
there, upon the Reverſal of the Outlawry, the Party ſhall be reſtored to Curiam. 
the Preſentation. 
lf a Termor, being outlawed for Felony, grants over his Term, and after Cro.Eliz.170, 
the Outlawry is reverſed, the Grantee may have Treſpaſs for the Profits 0g Caſe, 
tagen between the Reverſal of the Outlawry and the Aſſignment; (c) for ged. 


by the Reverſal it is as if no Outlawry had been, and there is no Record Ain 4 
of it. 


If after Judgment in a Scire facies againſt Bail, the Judgment againſt 
a ro. Jac. 64. 
the Principal is reverſed ; (d) this is no Reverſal of the hos grand againſt 


A, d 
the Bul, becauſe it is a collateral Judgment by itſelf, 4 54. , 
agreed 
Curiam. Palm. 187, 301. S. C. (%) But the Bail may be relieved by Audita Querela ; for which dee Title 


dea Querela, 


Eſcape, 


— —ñͤ— — —————— ͤ ꝙ— m' ˙ ̃ . wä˙1x——.ẽ' . — — 
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785. ; Eſcape in” Civil Caſes, 


| nk in Cri- 


nal Caf; 
Bias & Hawk 
"to ; 8 For the better Uriderſtanding whereof I ſhall conſider, 


P. C. 128. to 
138, 


EEG Io IEC Its" 


SCAPE in general is underſtood, where any Perſon, who being 
under lawful Arreſt, and ned of his Liberty, either violently 
or privily evaces ſuch Arreſt and Reſtraint, or is ſuftered to go at 
large before delivered by due Courſe of Law. 


1 | (1 Where the Party ſhall be tald to be legally committed, 
iy ſo that the ſuffering him to go at large will be adjudged 
an Eſcape. 234- 


1 ö And herein, 


1. Where the Authority by which he is committed ſhall be 
faid to be ſufficient for that Purpoſe. 234. | 
2. Where the Form of the Commitment, or being in Cuſtody 


ſhall be ſaid to be regular. 236. 


0 | (B) Thar Degree of Liberty, oz going at large, ſhall be 
15 | deemed an Cſcape, 237. 


And herein, 


I. With what Striftneſs Priſoners are to be kept, 237. 
2. What on this Account ſhall excuſe the Sheriff, Gaoler, &c. 
when acting in Obedience to ſome Authority; as removing 
a Priſoner on a Habeas Corpus, &c. 238. 
3. What by Conſtruction of Law ſhall be deemed an Eſcape, 
though the Party be till in Confinement. 239. 


(C) Df the Difference between voluntary and negligent 

Eſcapes. 239. 

(D) Ok the Difference between an Eſcape on melne Pro- 
ceſs and Execution. 240. 

(E) What Pezſons are anſwerable koz, and to be charged 


it with an Eſcape. 241. 
| I | And 


— —— — 
2 * 


Eſcape in Civil Caſes. 


And herein, 


1. Of the preceding or ſucceeding Sheriff, Warden, &c. 241, 

2, Where Sheriffs, Wardens, Fc. their Superiors or Deputies, 
are liable at the Election of him who is injured by the | 
Eſcape. 242. oy 3 

3. Where the Party injured may have his Remedy againſt the 
Perſon eſcaping : And herein of Eſcape Warrants. 244. 


* 


(F) Ok the proper Remedy and Nature of the Adlon to be | 
bzought fo2 an Elcape. 245. | 


() Ot the Banner of laying the Attion. 446. | 


(H) Df the Party's Defence who ſuffered the Eſcape, and 
berein of Pleading freſh Suit. 247. * K 


* 2 * n * 


— ——_— 2 


1 


EPP 


* (a) Where the Party ſhall be ſaid. to be le⸗ , 
gally committed, fo that the ſuffering him 
to go at large ſhall be adjudged an Eſcape; 


And herein, 


1. Where the Authority by which he is committed ſhall be ſaid to 


Upon this Diſtinction it hath been adjudged, that if A. obtains Iudg. Cie. Elis. 
ment againſt B. and a Year afterwards, n Fs. Bur Gale, 
a Capiasad ſatizfaciendum, upon which B. is take; and the Sheriff lets') Salk. 
him go at large; that this is an Eſcape, for though the Award of the and . ö 
Be (5) after the Year without a Scire facias, was erroneous, yet the 8. P. & any 

* * not cake Advantage ee was ſufficient Authority for ed, but there 


W 


a -—— — w————— 


A a - 4 
—— . — 
8 ies * , 


— 


At * — — * _— 
1 — —— * N 
9 Ad 
in 


% 
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- Efcape in Civil Cafes. 


faid that iz him to make the Arreſt, and might have been pleaded by him in an Action 
would be o- of Falſe Impriſonment. bas 
therwiſe, had 0 

it been on a Capias ad re/pondend. bearing Teſte in Trinity Term, and returnable in Hilary, becauſe ſuch Pro- 
ceſs muſt be returnable from Term to Term, otherwiſe it is out of Court. * 


— 6322 — 


Oro. Elia. 556. So where, upon a Recognizance in Chancery, the Conuſee ſued out Exe- 
Sheriff of cution by a Capias ad ſatisfaciend. by Force whereof the Conuſor was taken 
Durham's and eſcaped; and the Court held, that, though the Capias ad ſatisfaciend. in 
— 96+ this Caſe was erronequfly awarded, yet it was a good Execution for the 
judged. Party as long as it continued unreverſed, and conſequently the Sheriff liable 


Cro. Jac. 3. 
2 for the Eſcape. 


2 Leon. 84. 
8. P. adjadged ; but vide Rol. Abr. 709. Velv. 46. which ſeem contrary. 


Salk. 319. So where, in Debt for an Eſcape, it was found by fpecial Verdict, that 
Wolf and Pa- the Plaintiff had outlawed F. S. after Judgment upon a Capias ad ſalisfa- 
* 200. ciend. ſued out within the Year, and that two Years after the Outlawry he 
. C.adjudged, was taken up upon a Capias Utlagatum, and the Sheriff ſuffered him to 
eſcape; it was admitted, that if a Capias Utlagaium had been fued out 
within the Year, no Prayer to charge him in Cuſtody had been neceſſary, 
becauſe the Plaintiff might have had a Capias ad ſatisfaciend. without 
a Scire facias; but this being after the Year, the Queſtion was, whether 
he could be ſaid to be in Execution for the Plaintiff in the original Ac- 

tion without Prayer; and the Court held that he was, though no Prayer 
woas entered, becauſe he would have been (c) ſo, if he had been taken 
* Page 235 * within the Year; and here is no Difference, for the Plaintiff was at the 
00 5c 88.2 End of his Proceſs at the Exigent, and no Continuance or Scire facias after 


Faseeds Cale, 4 Capias Utlagatum, and the very Capias Utlagatum, which is ſued at his 


' adjudged. Charge, imports an Election of the Body. 


Bridgm. 6. 


Rol. Abr. 810. S. P. adjudged. 


If at the Petition of A. and the Reft of the Creditors of B. a Commiſ- 
Rol. Rep. 47. ſion upon the Statute againſt Bankrupts is ifſued out againſt B. and there- 
Barnes and upon the Commiſſioners fit and offer [nterrogatories to C. and he refuſes ta 
Cary, ad- be examined, and by them is thereupon committed to Priſon, and the 


2 ol. Gaoler ſuffers him to eſcape z as the Commiſſioners had ſufficient Authority 


1123. 8. C. to commit, and A. was prejudiced by the Eſcape, he may maintain an Ac- 


adjudged and tion againſt the Gaoler. WISE 
te, accord- | | : 3 
ing to Moor, the Action was Debt. | But how could it be Debt, or by what Means could any ſpecific 
Sum be aſcertained? If ſuch an AQion would lie, which it probably might, I ſhould ſuppoſe it muſt be 
Caſe. N 28. a c 


r 8 „ 1 0 1 1 : 
Lutw. 121 to So if there be a Suit in the Eccleſiaſtical, Court between A. and B. in 
123. Tipper which B. is excommunicated, and afterwards taken upon an Excommunicats 


| and Maſon, 


«judged. cepiende, and ſuffered to eſcape, A. may bring an Action on the Caſe fbr 
the Eſcape, though it was objected that this was a Spiritual Matter, and 
that A. had other Remedy, as by Writ of Recaption. 

Alſo upon this Rule, that the Sheriff cannot take any Advantage of the 
Irregularity of the Proceedings of a Court which hath Juriſdiction of the 
(4) 2 Bulft. Matter, it hath been holden, that (d):if.a Nobleman be taken in Execution, 
65. and the Sheriff lets him go, it will be an Efcape.+ | '28 on wt 


— 


+ 2%. de hoc, the, Defendant not being liable t be taker in Execution, and no Court having Power ta 
award an Execution againſt the Perſon of a Peer, in a civil Suit? RI 


| 


4 2g Upon 


je * 88 — * — 8 
3 4 


Eſtape in Civil 


— 


and ſuffered to eſcape by the 


Nature tranſitory, yet (c) Inferior Courts bein 


413. Ld. Raym. 397. 5 Mod. 413. Carch. 234. 


So if A. declares that he proſecuted one F. S. in 


which it had not originally in the Cauſe. 


2 Ld. Raym. 1555. 9 Mod. 95. 10 Mod. 71. 11 Mod. 


393» 401, 423, 499, 567, 639. 2 Stra. 873, 901, 951. 
227. pl. 2. 5 Mod. 414. 


Eſcape. 


Caſes. 

Upon the ſecend Part of the Diſtinction, that an Officer ſhall not be 

liable to an Action for the Eſcape of a Perſon taken on a Writ which iſ 

ſued out of a Court that had not Juriſdiction of the Matter; it hath been © © 

(5) holden, that if A. bring an Action againſt an Officer of an Inferior (5) Rol. Abt. 

Court for an Eſcape, and declares that he brought an Action againſt F. & 809, 818. 

in the Court of Agen upon Hell, upon an Obligation made at Halifax in 1g, 

Com. Ebor. (but does not alledge it to be within the Juriſdiction of the :djudged. 

Court) and that he obtained —— 2 which F. S. was in Execution, 
endang; that this Declaration, fot Want of 

alledging Hallifax to be within the Juriſdiction of the Infetior Court, is in- 

ſufficient to maintain the Action; for though the Action be in its 6\n  —_*=— 


ariſing within their own Limits, they muſt ſhew that 247 18 
of the Matter, otherwiſe their Proceedings will be void, as being ccram _ — 
non judice, of which the Officer may well take Advantage. ö 


The Sheriff cannot be charged with an Eſcape (d) before he had t 
Party in his actual Cuſtody by (e) a legal Authority; and therefore if 
Officer, having a Warrant to arreſt a Man, fee him ſhut up in a Houſe, ( Andthere- 
and challenge him as his Priſoner, but never actually have him in his tote it ſeem 
Cuſtody, and the Party get free, the Officer cannot be charged with an ( 7 that an Officer 


nou. fy” we< = 


tied down to Matters ( So though 
they had Conuſance * Writ ilve- 


yet if ſuch ,, 


| Li | Supetior Court 
had not Juriſdiction of the Matter, it will be void, and the Officer may take Advantsge thereof, 17 


as if a Forme- 


don iſſue out of the King's Bench, or an Appeal out of the Common Pleas. 2 Bulſt. 64. & wide 5 Mod. 
+ 


the Court of Eh, upon 2 Mod. 29, 30+ 


a Bond made infra Juriſdictionem, upon which he was in Execution, and 87456 verſo» 
that the Defendant ſuffered him to eſcape; if the Jury find that there was e 
ſuch a Proſecution, but that the Bond was not made infra Juriſdictionem, the Ears int 
Action does not lie; for all that was done was coram nom judite, and there: Juſtice Elli. 

fore no legal Commitment; and though the Defendant in the Court below Comyns 153. 
pleaded Non eſt factum, yet that could not give the Court any Juriſdiction 


pl. 103, 

Ld. Raym, - 
211, 230, 

- * 346, 424. 


7. N 1. F 4 a 31. Stra. 113. 2 
. Fitzgib. 263. 8 . 


EY 


* 2, Where the Form of the Commitment, or being in Cuſtody, . 
© ſhall be ſaid to be regular. 2 £2 bie 


he (4) Bro. 
an Eſcape 22, 


who aireſts a 
® Petſon on a 


| A, > eat nt Fi 1 Sunday con- 
trary to the 29 Car. 2. e. 7. cannot be charged with an Eſeape for letting him go again, vide 4 Mod. 
95. Salk, 78. J) Bur if an Officer refuſes to arteſt a Perſon that he may, an Ation on the Caſe lies 
againſt him; and hence it hath been adjudged, that if a Capias qd ſatisfactend. is dire ded to the Coroners of 


a County, and one of them, when he may arreſt the Party, refuſes ſo to d 


o, the Plaintiff muſt bring bis Ac- 


tion ſingly againſt che Coroner ſo refuſing, for this'is a Perſonal Tort. 2 Mod. 23, 24. See Ld, Raym, 


331. 10 Mod. 251, 255, 


> 


= 
* 
7 


Bur if A. is arreſted; and in the actuel Cuſtody, of the Sheriff, ab after 5 Co. 89 


wards another Wrig is delivered to him at the Suit of J. S. upon t 


De- Ves Caſe, 


livery of the Wtit, A. by Conſtructiom of Law is (g) immediately in the 00 2 if the 
Sheriff*s.Cultody, withour an actual Arreſt ;, and if he eſcapes, the Plaintiff yy, p,mker. 


tody in Nortbulberland, and the Sheriff himſelf is in Landes mnt 4 Writ is delivered to hi 


Northumber- 
May land have a 


m againſt that 


Perſon, he is in his Cuſtody immediately upon that Writ ; otherwiſe if the Man was out of che Connty at 


27 3. pl. 6. per Holt Ch, Juſt, 


the Delivery of the Writ ; as in caſe the Sheriff was bringing him to „ Hminſter on a Habeas Corpus. Salk. 


Man in Cuſ- . 


Eſcape in Civil Caſes. 


may declare, that he was arreſted by virtue of the ſecond Writ, which is 
the Operation it hath by Law, and not according to the Fact. 
Salk. 253. Pl. So in Eſcape againſt the Sheriffs of London, the Plaintiff may declare, 
2 that he levied a Plaint in the Sheriff?s Court 3 J. S. being then in the 
%% Counter, in Cuſtody on a former Plaint levied againſt him by J. S. and 
being ſo in Cuſtody was ſuffered roeſcape; for the Entering the Plaint is of 
the Nature of a Writ or Precept in another Cour, upon which the Serjeant 
at Mace arreſts the Party by his general Authority; and therefore by enter- 
ing the Plaint, and charging the 'Defendant in the Counter, he is in actual 
Cuſtody of the Sheriff. | | 
2 Show 17. If A. declares againſt the Marſhal of the King's Bench for the Eſcape of 
pl. 10. a Priſoner, (e) formerly in the Fleet, that he, virtute brevis de Habeas 
Bourne and Corpus, directed to the Warden of the Fleet, was, debito modo Commiſſus to 
_—_ — the King's Bench; this will not be ſufficient, without alledging an actual 
* Commitment, for he cannot be committed on a Habeas Corpus, and the 


udgment ar- : : 
ry accord- debito modo will not help it. 
ingly. 1 | 
le) if A. obtains Judgment againſt B. in B. R and alſo another Judgment in C. B. upon which he is taken in 
Execution and committed to the Fleet, and afterwards he removes himſelf to the Marſhalſea by Habeas Corpra 
cum cauſa, if the Marſhal ſuffer him to eſcape, he is liable to both Debts, Dyer 152. 


Co. Jac. 203. If by Habeas Corpus the Body of J. S. together with a Plaint entered 
Farnety and apainſt him in the Court of Norwich, be removed before the Chief Juſtice 
_ of B. R. who upon the Return of the Writ accepts Bail, the Acceptance 
| of Bail, tho' before the Filing thereof, is a Diſcharge of the Priſoner; and 
though afterwards a Procedendo ſhould be awarded, yet the Sheriff cannot 

be charged with the Eſcape, 
Salk, 272. If a Perſon out upon Bail renders himſelf in Diſcharge of his Bail, and 


- ver. © Keadditit ſe is entered in the Judge's Book, and a-Committi/ur filed in 
—— er. the Office, and the Priſoner afterwards eſcapes; yet if no Notice was given 


the Marſhal of ſuch Render, nor any Entry made of the Commitment in 
his Book, the Priſoner ſhall not be deemed in Cuſtody fo as to charge 
* the Marſhal with an Eſcape z but it ſeems this Matter cannot be inſiſted 

upon after Trial. , : 
Md. 256. It hath been held that entring a Committitur upon the Roll was not 
Keb. 775, ſufficient Evidence to charge the 'Marſhal with an Eſcape, without prov- 
Conny and ing an actual Impriſonment ; but that proving the Party to be actually 
Jacab. in Priſon, though there be no Entry made in the Marſhal's Book (with- 
out which he pretends he knows not how to take Charge of them) is 

| ſufficient, | | | 

R And now for the greater Security of Creditors, and the better to enable 
them to prove the actual Cuſtody of the Priſoner, by the 8 & g V. 3. 
cap. 27. it is enacted, ** Thar if any Perſon, deſiring to charge any Perſon 
* with any Action or Execution, ſhall deſire to be informed by the Marſhal 
* or Warden, or their reſpective Deputy or ONT or by any other 
Keeper or Keepers of any other Priſon or Priſons, whether ſuch Per- 
* ſon be a Priſoner in his Cuſtody, or not, the ſaid Marſhal or Warden, 
&* or ſuch other Keeper or Keepers of any other Priſon or Priſons, ſhall 
cc | Gy true Note thereof in Writing, to the Perſon ſo requeſting the 
“ ſame, or to his lawful Attorney, upon Demand, at his Office for that 
% Purpoſe, or, in Default thereof, ſhall forfeit the Sum of 50 l. and if ſuch 
„ Marſhal or Warden, or their reſpective Deputy or Deputies, exerciſing 
* the ſaid Office, or other Keeper or Keepers of any other Priſon or Pri- 
« {6hs; ſhall give a Note in Writing, that ſuch Perſon is an actual Priſoner 
© in his or their Cuſtody, every ſuch Note ſhall be accepted and taken as 
n ſufficient Evidence, that ſuch Perſon was at that Time a Priſoner in 


actual Cuſtody. 1 nl? 
e 22 ed (B) What 
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(B) TUthat Degree of Liberty, 02 going at large, 
ſhall be deemed an Eſcape : And herein, 


1. With what Sttictneſs Priſoners are to be kept. 


* 


Very Perſon in Priſon by Proceſs of Law is to be kept in ſalva & (a) pie 


ara Cuſtodia, in order to compel them the more ſpeedily to pay their 2 = 
Debts, and make Satisfaction to their Creditors. I 
ol. Abr. 806. 


(a) And by Hm. 2. cap. 11, Carceri mancipentur in ferris, which my Lord Coke ſays, was enacted in or- 
der to oblige them to a more ſpeedy Compliance with their Duty. 3 Co. 44. a. and 2 Inſt. 38 1. in his Com- 
ment on this Statute, he ſays, that though Priſoners, if need require, may now be kept in Irons, yet that it 
could not be done by the Common Law.—And Co. Lit. 260. a. he ſays Impriſonment mult be Cu/todia & non 
pœna, for Carcer ad bomines cuflodiendos non ad puniendos dari dtbet. 


Therefore if the Sheriff or other Officer who hath the Cuſtody of a Pri- 1 
ſoner, either bail him when he is not bailable by Law, or ſuffer him to go 5 806. 
out of the (5) Limits of the Priſon, though with a Keeper, and for ever pj. 35. 
ſo ſhort a Time, it is an Eſcape. | Dyer 166. 


Hetly 34. 
(5) For the Limits of the Fleet Priſon, wide 2 Mod, 221, 222. 


But the Law and Proviſion made by Weſtm. 2 cap. 11. being eluded by 
the Acts and Contrivances of Sheriffs, and other Keepers of Priſons, by the 
8& g A. 3. cap. 26. it is enacted, That all Priſoners, either upon Con- 
e tempt or meſne Proceſs, or in Execution, who are or ſhall be committed 
eto the Cuſtody of the Marſhal of the King's Bench Priſon or Warden of 
the Fleet, ſhall be actually detained within the ſaid Priſons of the King's | 
Bench and Fleet, or the reſpective Rules of the ſame, until they ſhall be # Page 238 
from thence diſcharged by, due Courſe of Law; and if at any Time the 
{aid Marſhal or Warden, or any other Keeper or Keepers of any Priſon, 
ſhall permit and ſuffer any Priſoner committed to their Cuſtody, either 
on meſne Proceſs, or in Execution, to go or be at large out of the Rules 
of their reſpective Priſons (except by Virtue of ſome Writ of Habeas 
&* Corpus, or (c) Rule of Court, which Rule of Court ſhall not be granted, () The Intent 
* but by Motion made, or Petition read in open Court) every ſuch going of 18 
or being out of the ſaid Rules ſhall be adjudged and deemed, and is p. : 


- Priſoner may 
hereby declared to be, an Eſcape. | be brought to 


W:fl minfler- 
Hall and by Indulgence they have been allowed to go to any of the Inns of Court, to conſult with their 


Counſel or Attornies ; but ſuffering them to go on their Pleaſure, as to a Playhouſe, c. is an Eſcape, 
2 Show. 298. pl. 300.“ 


— 


* But at this Time Priſoners, who have Day-rules, go wherever they pleaſe, and their Creditors in general 
voluntarily ſubmit to it, ſuppoſing they have a Right; and few Juries, if Actions of Eſcape were brought, 
where Priſoners were out by Day- rule, tho' on Pleaſure, not Buſineſs, would give a Verdict againſt the Mar- 


ſhal, or the Warden of the Fleet, as it would be morally impoſſible for them to attend every Priſoner, during 
the whole Courſe of the Day. | 


Vol. II. 9.7 © 2. What 


E | | 

Eſcape in Civil Caſes 

; cap | N . . 
———— GS a . 


22 AM 


; | 2. What on this Account ſhall excuſe the Sheriff, Gaoler, &c. when 
. acting in Obedience to ſome Authority, as removing a Priſoner on 


a Habeas Corpus, &c. 4 


(a) Cro. Car. The Writ of Habeas Corpus is an (a) antient Writ, and what the Subject 
bu POP is by Law intitled to; yet (3) if a Sheriff or other Officer, who hath the 
3 Hob 202. Cuſtody of a Priſoner, does by Colour thereof ſuffer the Priſoner to go 
3 Co 44. at large, it is an Eſcape. | 

Cro. Car. 1 


Hard. 476. a- As if a Habeas Corpus be returnable the next Term, and the Sheriff or 
28 Hale Gaoler in the mean Time ſuffers the Priſoner to go at large, it is an Eſcape, 


Chicf Baron, nous he appear at the Return of the Writ ; for the Writ only impowers 


| | = 1 whole the Gaoler to bring him directly to the Court, and if he gives him any Li- 
5 dem. ; 


berty in the mean Time, it is at his Peril. 
4 | Mod. 116. So where a Habeas Corpus ad (c) Teſiificand. was directed to the Marfhal to 
{I} — _ carry one Reynolds to the Aſſiſes at Wells in Somerſetſhire, who after the Af. 
i} — P ſizes was ſuffered to go ſixty Miles bryond Hells, and though he returned 
the Plaintiff again to the Marſbal, yet it was held an Eſcape. 
had a Verdict. 3 

for 62000. 3 Keb. 305. S. C. Ld. Ray m. 241, 399. 2 Ld. Raym. 788. 6 Mod 78. Comyns 422. pl. 199. 
554-pl. 231. 2 Ld. Raym. 1574. 2 Stra 882. 8 Mod. 120. 10 Mod. 394, 395, 396 11 Mod. 3. 


me pl. 17. 4. 50. pl. 20. 51 pl. 4. 69. pl. 15. 79, 93. pl 1. 2 Ld. Raym. 1207. id. Raym. 424, Sal 
yt 272. pl. 2. 5 Mod 414. 12 Mod. 31, 227, 230, 583, 634 (c) If J. S. is in Execution, and a Habeas 

Corpus ad Te/tificandum is directed to the Gaoler, who, according to the Command of the Writ, carries the 
{40 Priſon: r to give his Teſtimony ; this is an Eſcape. Sid. 13. ſaid by T=ui/den to have been adjudged by all 
the Judges. 


4 So if the Gaoler carry him round about (d) a great Way for the Accom- 
| Mod. I 16. . ' Bait i , 34 4 * 
Mt per Hale, modation of the Priſoner, it is an l but he is not bound to bring 
"ith (% That he is him the direct Way tor fear of being reſcued. 
1 | to bring bim | | 
: in convenient Time, and the moſt convenient Way ; and this is to be judged of by the Judges. Cro. Car. 14. 
Dalt. Sheriff 561. b | 


3 Co. 44. Alſo it hath been adjudged, that if the Sheriff hath one in Execution, and 

Kb Mitten Cale. , Habeas Corpus iſſues to have his Body in Court ſuch a Day, and before the 

0 Return of the Writ the Sheriff brings the Priſoner to an Inn in Smithfield 

in his Way to Weſtminſter, and the Prifoner of his own Head goes without 

any Keeper to Southwark, and next Morning returns again to the Sheriff, 
ſo that at the Return of the Habeas Cates a Sheriff delivers the Priſoner 

into Court, this is no Eſcape. : 

As the Sheriff muſt be careful that he does not give the Priſoner more 

| Liberty than by Law he ought to do, when he acts in Obedience to a law- 

| ful Authority; ſo he muſt take Care that he does not let him go at large 

| by Colour of a void Authority. 

Dyer 297. . Therefore if one in Execution at the Suit of the King and a private Per- 

Rol. Abr. 808. ſon be, by Warrant from the Lord Chancellor or Treaſurer, ſuffered to go 

| 5 by at large with a Keeper, in order to collect the Money due to the King; 

286239 Sthis is an Eſcape, as to the private Perſon, although he return again to 

Priſon; for the King himſelf cannot licenſe one in Priſon to go ar large 

with a Keeper. | 


Cro.Eliz.893- So where the Sheriffs of York pleaded, that they let the Priſoner g0 at 
22 L large by Virtue of a Writ of Privilege directed to them from the Council 


of 7ork; and it not appearing to the Court, that the Writ was a ſufficient 
I Warrant 


N Dalton Sheriff 
a 486. | 
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TTT 
Warrant for that Purpoſe, or that the Council of York could in ſuch Caſe Lid, Tit. 
diſcharge a Priſoner, the Plea was held ill. Privilege. 


If an Act of Parliament is made for the Relief of confined Debtors, and Salk. 273. 
purſuanc thereto the Juſtices of the Peace are cnabled to diſcharge ſuch Pl 5- 
and ſuch Priſoners, it they authoriſe the Sheriff to diſcharge a Perſon that 
does not come within the Deſcription of the Act, and he lets the Party go 
at large, it will be an Eſcape.“ 


Qu. The Juſtices being the proper Judges, appointed by the AR, of who is, and who is not within the 
Meaning, and the Sheriff being, us I conceive, obliged to obey the Order of the Juſtices ? 


3- What by Conſtruction of Law hall be deemed an Eſcape, though 
the Party be ſtill in Confinement, 


The Marſhal of the King's Bench being ſued to Judgment, if he be af- Style 465. 
terwards taken in Execution, he can be committed to no other Priſon but 7 _— ** 
the Marſbalſea; and if he is committed to that Priſon whereof he is Keep- Sheriff 487 
er, without ſecuring the Priſoners there firſt, it will be an Eſcape in Law : 
of all che Priſoners, | 
If a Woman Warden of the Fhet Prifon marries her Priſoner, or if a Plow. 17. 
Sheriff, &c. marries a Woman in Execution with him, in either Caſe it will 
be deemed an Eſcape in Law, 

If a Man hath Judgment againſt two (5) Perſons, and both are taken in 1 l. Abr. 8 10 
Execution, if the Sheriff ſuffer one of them to eſcape, he ſhall be anſwerable (5)So if Baron 
for the whole Debt, though he hath one of them ſtill in Cuſtody. 


and Feme are 


taken in Exe- 
cution, if the Feme eſcapes, the Sheriff ſhall anſwer the whole Debt, though the Baron continues ſtill in Exes 
cution. Rol. Abr. $10, Cro. Jac. 657. S. P. 


By the 8 9 V. 3. cap. 27. it is enacted, That if the Marſhal or 
« Warden for the Time being, or their reſpective Deputy or Deputies, or 
« other Keeper or Keepers of any other Priſon or Priſons, ſhall, after one 
% Day's — in Writing given for that Purpoſe, refuſe to ſhew any Pri- 
© ſoner committed in Execution to the Creditor, at whofe Suit ſach Priſoner 


% was committed or charged, or to his Attorney, every ſuch Refuſal ſhall 
* be adjudged to be an Eſcape in Law.“ 


Sr ah — AMD a2 


2 . 2 


(O) Ok the Difference between voluntary and 
negligent Elcapes. 


1 was formerly held, that where the Sheriff ſuffered a Priſoner in Execu- Leon. 73 
tion to make a voluntary Eſcape, the Priſoner was in ſuch Caſe abſolutely rue and 
diſcharged from the Creditor, and that the Right of Action was intirely * 8.5 
transferred againſt the Sheriff, who by means of ſuch Eſcape became Debitor pur xrbare, in 
ex delicto. | ; the Sheriff of 


3 | | Eſea's Cale; 
This not Law, either now or formerly. See inf#a 248, & poſt 242. n.] 


But the latter Reſolutions have been contrary ; and it has been (c) ad- * Page 240 
judged, that where a Sheriff ſuffered a voluntary Eſcape, the Plaintiff might (e) Sid. 3 30, 
| | | have 


Eſcape tn Civil Caſes, 


111 — N 


þ | ho . . . - 

\i Allanſn ang have a new Action of Debt or Scire facias quare executionem non againſt the 
i Bur lr. Priſoner. N 
5 Show. 174. 

. 


Buxton and Home, 2 Mod. 136. Baſſet and Saller, Vent. 259. 2 Jon. 21, 22. 2 Ld. Raym. 788, 927, 
1 1028 6 Mod. 78. 2 Salk. 626. pl. 7. 6 Mod 95. Caſ temp. Talb. 22. 2 Sira. 901. Fitzgib. 
it 265. Mod. 194. Compton and Leland. 2 Lutw. 1264. Sudal and Wytham. 


11 Alſo the Statute 8 9 . 3. cap. 26 hath taken away all Diſtinction 
1 between voluntary and p-rmiſſive Eſcapes with regard to the Plaintiff'« Re- 
| medy ; for thereby it is enacted, That if any Priſoner, who is or ſhall be 
| committed in Execution to either or any of the ſaid reſpect ve Priſons, 
79 „ ſhall eſc pe from thence by any Ways or Means howſorver, the Creditor 
0 6 or Creditors, at whoſe Suit ſuch Pritoner was charged in Execution at 
j „ the Time of his Eicape, (hall or may retake ſuch Priſoner by any new 
1 « C.pias or Capias Sati:factend. or ſue forth any other Kind of Execution 
„ on the judgment, as if the Body of the Priſoner had never been taken 
1 „ in Execution.“ 
| Carter 212, But yet there remains a Difference as to other Purpoſes between Permiſſion 
vide the and negligent Elcapes; for it a Sher'ff ſuffer a Priſoner voluntarily to go at 
Au:nouties large, the Sheriff cannot retake him even upon freſh Suit; and it he does, 
__ the Priſoner may have an Action of Treſpals againſt him. : 
| « ok 166 It che Marſhal of che King's Bench or Warden ot the ['leet, or any other 
| Carter 212 Who huh the K-eping of Prilons in Fee, luffer a voluntary Eſcape, it is a 
| 10 Ma. 74, Forfeiture of the Office. 
1 108, 209 | 


Fitzgib. 186, 293, Ld. Raym. 424. Sa k. 272, pl. 2. 5 Mod. 414. 


* * r 8 
* 


100 And now, by the 8 &© 9 W. 3. cap. 26. a further Penalty is added, which 
J enacts, „ That if any Marithal or Warden, or their re pedive Deputy 
{86 | & or Deputies, or any Keeper of any other Priſon within this Kingdom, 
„ hill rake any Sum of Monry, Reward or Gratui'y whatſoever, or Sccu— 
„ ricy for the ſame, to procure, aſſiſt, connive at, or permi any ſuch 
% Eſcape, and ſhall be thereof lawfully convicted, the ſaid Marſhal or War- 
« den, or their reſpective Deputy or Deputies, or ſuch other Keeper of 
any Priſons, as aforeſaid, ſhall tor every ſuch Offence torteit tte Sum of 


go. and his ſaid Office, and be tor ever after incapable of executing 
„ any ſuch Office.“ | 


— — 


* 
— — — as 
pay * * 
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— 
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N (D) Of the Difference between an Eſcape on 
| | meſne P2oceſs and Execution. 


Mk . the Sheriff ſuffer a Perſon arreſted on meſne Proceſs to eſcape, an Ac- 


wa 99, 807. tion lies againſt him at (a) Common Law, from the Delay and Prejudice 
hq | Froh and which the Party ſuffers thereby. | 
pt Lumley. 


| Moor 852. Cro. Eliz, 623, 652, 868. Cro. Jac. 286, (a) And by the expreſs Words of 8 9 W. z. c. 26. 


| : Rol. Abr. But there 18 this Difference between an Eſcape on meſne Proceſs, and 
| =—_ Ys Execution, that if the Sheriff arreſts a Perſ:n on meſne Proceſs, and he 
N Rol Rep. 388. is reſcued by J. S. he may return the Reſcue, and ſuch Return is 
N | 3 Lev. 46. good, and no Action of Eſcape lies againſt him after ſuch Return; 


bl but the Court will iſſue Proceſs againſt ſuch Reſcuer, or fine him; for in 
| | | this 


Eſcape in Civil Caſes. 


* this Caſe, though the Sheriff may, yet he is not obliged to raiſe the Poſſe * Page 241 
Comitatus. | 10 801 

But after an Arreſt on a Capias ad Satisfaciend. the Sheriff cannot return 
a Reſcue, for in ſuch Caſe the Sheriff is obliged to raiſe the Poſſe Comitatus, — nn * 
if needful, and therefore, if he return a Reſcue, an Action of Eſcape lies, 7 


G Shaw Authorities 
or anew Captas, (a) for the Return of an ineffectual Execution is as none. jupra. 


| (a) Cro. Car. 
240, 255. Rol. Abr. 904. 8 Co. 142. 


Alſo upon an Arreſt on meſne Proceſs, the Sheriff is obliged to take Bail , Mod. 177: 
by the Statute 23 H. 6. cap. 10. therefore if the Plaintiff declares, that the Ei; and 
Defendant being Sheriff of Z. did arreſt J. S. at the Suit of the Plaiotiff, 74r%orouys. 
and afterwards did ſuffer him to go at large; and the Defendant pleads the adjudged. 


Statute, and that he took 2 and ſufficient Bail, and the Plaintiff replies 1 


Ld, Raym, 
and traverſes, that the Defendant took good and ſufficient Bail; this Action gog, 1780 


does not lie; for quoad the Plaintiff the Sufficiency of the Bail is altoge- 2 Ld. Raym. 


ther immaterial, 'tis for the Security of the Sheriff; and if the Party does Comyne 132. 


not appear, the Plaintiff need not take an Aſſignment of the Bail-Bond, but FI. 5. 264. 


l. . 
proceed againſt the Sheriff by Way of Amercement, and leave the Sheriff Gilb Rep. 84. 
to take his Advantage againſt the Bail.“ — | 
tra. 479. 


Anon. Barnes 80. 2 Barnes 78, Mod. 227. See Comyns 422, pl. 199. 554. pl 231. 2 Ld. Rayms 


1574. 2 Stra. 882, Will. Rep. 687. 10 Mod. 288, 289. S. C. adjudged. Cro. Eliz. 624. S. P. 
adjudged. 


* The Practice is, if Plaintiff does not like the Bail to the Sheriff, to rule the Sheriff, to return the Wiit, 


who having returned a Cepi Corpus, then to rule him to bring in the Body, which either produces good Bail, | 


or Payment by de Sheriff to avoid an Attachment. 


— oa. = 
— — 


CO. 


* 


(E) What Perſons are anſwerable foz, and to 
be charged with an Eſcape ; And herein, 


1. Of the preceding or ſucceeding Sheriff, Warden, &c. 


HERE a new Sheriff is appointed, his Predeceſſor ought to deliver Hob. 266. 
W over by (5) Indenture all the Priſoners in his Cuſtody, charged with. Rol. Abr. 
their reſpective Executions, for the Priſoners, until they are turned over to 457. 
the new Sheriff, remain in the Cuſtody of the old Sheriff, and if he omits —— 365. 
to deliver them over, every Omiſſion will be deemed an Eſcape, Where with 1707“, 


2 Le ' 
he will be chargeable. | 4 Co. * 4 


3 (5) See the 
Form thereof, Dalt. Sheriff 1 $4 


As where one Buſtard was ſeverally in Execution in the Cuſtody of the 3 Co. 71. 
Defendants, then Sheriffs of London, as well at the Suit of A. as at the V Caſe. 
Plaintiff*s Suit, and the Defendants at the End of the Year delivered over 
the Body of Buſtard to the new Sheriffs by Indenture, wherein the Execu- 
tion at the Suit of A. was mentioned, but the Execution at the Plaintiff 's 
Suit was omitted, and afterwards Buftard, in the Time of the new Sheriffs, 
eſcaped ; and it was reſolved by the whole Court, that the Defendants 
being the old Sheriffs ſhould be charged with this Eſcape, for that the old 


Vol. II. 2U Sheriffs 
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** 


— 
2 


(a)That ſuch Sheriffs ought to have given (a) Notice to the new Sheriffs of all the 
Notice my Executions wherewith any Perſon was charged in their Cuſtody. | 


be by Word | 
— or by ſome Note in Writing under the old Sheriff 's Hand, or under the Hand of his Under-Sheriff, 
and need not be by Indenture, unleſs the new Sheriff require it. Moor 689, Dat. Sheriff 16. Cro. 


Jac, 588. 


* Page 242 * But if the Sheriff dies during his Shrievalty, the new Sheriff, as ſoon 
3 Co. 72. as he is appointed, muſt take Notice of all Perſons in Cuſtody, and of the 
ſeveral Executions with which they are charged; and this he muſt do out of 
Neceſſity, for there being nobody to inform him, he muſt himſelf take 
Notice hereof at his Peril. f 
2 Lev. 109. F. S. being in Execution in the Fleet, was ſuffered to make a voluntary 
Lentbal and Eſcape, after which he returned again to the Fleet; and the Defendant being 
— ad- made Warden in the Place of the former Warden, J. S. was turned over 
3 Keb. 487. with the other Priſoners, and afterwards ſuffered to eſcape; and the Queſtion 
S. C. was, whether the voluntary Eſcape ſuffered by the former Warden did not 
Vent. 269. ſo intirely diſcharge the Execution, that the Priſoner could not be retaken, 
— _ nor judged in Execution, by Law, even tho' he ſhould yield himſelf to it; 
adjudged, And it was held, that it did nor, and that the ſucceeding Warden ſhould be 


and the Caſe chargeable with the Eſcape ſuffered in his Time, 
of the Sheriff 
of E/ex in Hob. 202, (ante 239. C.) cont. denied to be Law. 


6 Mod. 183. So in the Caſe of one Grant, who being in the Cuſtody of the former 
| ix verſus Marſhal was ſuffered by him voluntarily to eſcape, after which he returned 
och pay voluntarily to Prifon, and being found in Priſon, the ſucceeding Marſhal 
detained him; and in an Action of falſe Impriſonment brought by him, 
the Court held that he might, and that if he had ſuffered him to go at 


large, it would have been an Eſcape. 


2 Where Sheriffs, Wardens, &c. their Superiors or Deputies, are 
liable, at the Election of him who is injured by the Eſcape. 


Where one hath the Cuſtody of a Gaol of Freehold or Inheritance, and 
: commits it to another Perſon, who is inſufficient, the (+4) Superior is an- 
(4) But in what ſwerable for all Eſcapes ſuffered by his Inferior ; but if the Inferior be 


Caſes at Com- 


upon the Sta- Superior. 

tute of Weſt. 2. 

cap. 11. the Rule of Re/pondeat Superior will hold, wide 2 Inſt. 382, 466. 9 Co. 98. 2 Jon. 60. 2 Lev, 
158, Vent. 314. 2 Mod. 119. 2 Ld, Raym. 1580. 10 Mod. 95. 11 Mod. 3. pl. 17. 4. pl. 19. 
93. pl. 1. 2 Ld. Raym. 1207. Holt. pl. 11. 3 Keb. 591, 656, 701, 754, 758, 773. Noy 69. 3 
Mod. 146. Comb. 95. | 


mon Law, and ſufficient, the Action mult be brought againſt him, and not againſt the 


Alſo by the 8 @ g V. 3. cap. 26. it is enacted, That the Offices of 
* Marſhal of the King's Bench Priſon and Warden of the Fleet, ſhall be 
executed by the ſeveral Perſons to whom the Inheritance of the Priſons, 
„ Priſon-houſes, Lands, Tenements, and other Hereditaments of the ſaid 
* Priſons of King's Bench and Fleet, or either of them, ſhall then belong 
or appertain reſpectively, in his or their reſpective proper Perſon or Per- 
* ſons, or by his or their ſufficient Deputy or Deputies, for which Deputy 
* or Depuries, and for all Forfeitures, Eſcapes, and other Miſdemeanors 
ein their reſpective Offices by ſuch Deputy or Deputies permitted, ſuffer- 
© ed or committed, the ſaid Perſon or Perſons in whom the aforeſaid In- 
* hericances reſpectively are, or ſhall then be, ſhall be anfwerable, and the 
Profits and aforeſaid Inheritances of the ſaid ſeveral Offices ſhall be ſe- 

| 4 | | * queltered 
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« queſtred, ſeiſed or extended to make Satisfaction for ſuch Forfeitures, 
« Eſcapes or Miſdemeanors reſpectively, as if permitted, ſuffered or com- 
« mitted by the Perſon or Perſons themſelves, or either of them, in whom 
the reſpective Inheritances of the ſaid Priſons ſhall then be. F 


ah _ — » _—_—_ 


t Note, By 27 Geo. 2. c. 17. the Power of appointing the Marſhal of the King's Bench is reveſted in th 
Crown. 


If the (a) Bailiff of a Franchiſe ſuffer an Eſcape and be inſufficient, the , gown. 50. 
Lord of the Franchiſe ſhall anſwer for him. | per totam Cur, 


2 Lev. 160. 
S. P. (5) If his Deputy ſuffers an Eſcape, he ſhall anſwer for it himſelf. Lit. Rep. 33. per Cariam. || 


[| That is, if he is ſufficient; otherwiſe the Perſon appointing him. 


If a Gaoler, who is the Sheriff*s Servant, ſuffers a Priſoner to eſcape, *® Page 243 
the Action muſt be brought againſt the Sheriff, not (a) againſt the Gaoler; 2 Lev. 159. 
for an Eſcape out of the Gaoler's Cuſtody is by Intendment of Law an Eſcape ? = 62. 
out of the Sheriff's Cuſtody, for by the 13 E. 3. cap. 10. Sheriffs are to put {,\;-... 124. 


Vides Mod. 

in ſuch Keepers of Gaols as they ſhall anſwer for, + cg 6. 
Ld. Raym. 

424. Salk, 272. pl. 2. where it is ſaid in general, that Gaolers are liable for Eſcapes; but the Queſtion be- 


ing there touching the Eſcape of a } erſon committed for a criminal Offence, muſt be underſtood of Eſcapes 
in thoſe Caſes, for which whoever de facto occupies the Office of Gaoler is liable to anſwer ; nor is it mate- 
rial, whether his Title to the Office be legal, or not. Hale P. C. 114. 2 Rol. Rep. 146. 2 Hawk, P. C. 


135. & wide Hard. 29 to 35, that where Actions for Eſcapes are ſaid to lie againft Gaolers, ſuch abſolute 
Gaolers are intended, as Writs are directed to. | | 


So an Arreſt by the Sheriff's Officer is in Judgment of Law the (3) 
ſame as if the Arreſt were by the Sheriff in Perſon; and if ſuch Officer 3 
ſuffer the Party arreſted to eſcape, the Action mult be brought againſt the N Abs. 
Sheriff. Ry 


94- 
* ; | (5) Although 
in Law the Cuftody of the Bailiff be the Cuſtody of the Sheriff; yet the Sheriff cannot return, that ſuch a one 


was in his Cuſtody, and reſcued out of the Cuſtody of his Bailiffs, becauſe of the Repugnancy; but be may 
return, that he was reſcued out of his own Cuſtody, altho' he was never in his actual Cuſtody, or out of his 
Bailiff's Cuſtody. 2 Salk. 586. pl. 2. & wide Sid. 332. 2 Jon. 197 


But if the Sheriff directs his Warrant to his Bailiff, and afterwards J. S. Oro. Eliz 245. 
puts in his own Name as ſpecial Bailiff, and thereupon arreſts the Defendant, Palc. Sheriff 
who eſcapes; here J. S. ſhall be only chargeable, and not the Sheriff, be- 560. 
cauſe the Defendant was never in the Sheriffs Cuſtody, but only in the Cuſ- 

tody of F. S. 
So if a Writ comes to the Sheriff, and he makes out his Mandate to the Rol. Abr. 
Bailiff of a Liberty, who takes the Party, and after ſuffers him to eſcape, 98, 99. 
an Action lies againſt the Bailiff of the Franchiſe, and not againſt the Bro-£/eap-40. 
Sheriff. Noy 27. 

So where a Capias ad Satisfaciend. was awarded to the Sheriff of Berks Co Eliz. 26 
to arreſt J. S. who then was in Cuſtody of the Mayor and Burgeſſes of 
W. and thereupon the Sheriff made a Warrant to the Mayor, &c. to 
take him, and afterwards they let him eſcape; and it was clearly held, 
ms the Mayor, Sc. and not the Sheriff, were chargeable with the 

ſcape. | 

If a Capias iſſues againſt A. out of the Sheriff of London's Court, directed Rol. Abr 806. 
to one of the Serjeants, who arreſts A. and lets him eſcape before he Dum and 
is carried to the Counter, the Serjeant, in this Caſe, and not the Sheriff, e 8 
is chargeable with the Eſcape, for the Sheriff is Judge of the Court, and 8, b. . 


not 


| 
| nnn 99 | 3 2 
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not a miniſterial Officer; but if A. had been carried to the Counter, and 


„ 


0 eſcaped thereout, the Sheriff would then be anſwetable, as Gaoler or Keeper 
44! of the Counter, | 

Rol.Abr.806, So if a Serjeant at Mace atreſt a Man by Virtue of a Warrant iſſuing out 

upon a Latitat, and afterwards ſuffers him to eſcape before he brings him to 

the Counter; in this Caſe an Action lies againſt the Sheriff only for this 

a Eſcape, becauſe he was in the Cuſtody of the Sheriff preſently upon this 

| Arreſt; and the Sheriff is the Officer of the Court of King's Bench, and 


11 | not the Serjeant, 
10 Cro. Elia. 743. If upon a Plaint levied in the Court of B. before the Bailiffs of B. ac- 
ot —— 1 4 cording to the Cuſtom there, a Warrant is directed to the Under-Bailiffs to 
| 22 4 take J. S. ita quod habeant Corpus ejus coram Ballivis ad prox Curiam, and 
1 the Under Bailiffs take him and commit him to the Priſon ſub Cuſtodia of 
the Gaoler of the Priſon of B. if they have him not at the Day, Sc. an 
Action lies againſt them, and not againſt the Gaoler; for there was no 
| Commitment to him by any lawful Authority, and that Cuſtody the Gaoler 
5 had was only as a Servant to the Under-Bailiffs. | 
Page 244 »A Priſoner in //ood-ftreet Counter upon meſne Proceſs on a Plaint levied 
* '45- againſt him, Sc. eſcaped, whereupon the Plaintiff brought his Action 
2 againſt both Sheriffs of London; and, upon a Demurrer to the Declaration, 
the Plaintiff had Judgment; and it was reſolved, that though the Plaint was 
| levied before the Detendant was in his Court, and the Priſoner eſcaped out 
[4 14; of his Counter, yet that both Sheriffs had the Cuſtody of the Priſoners in 
Val both Counters, and by Conſequence the Action was well maintainable againſt 


| | both, | 
ly! If there are two Sheriffs of the ſame Place, and an Action of Eſcape is 


| ; ; 
[40 8 brought againſt them both, if one of them dies, yet the Writ ſhall not 
Mi) | The Sheriffs abate; for it being in Nature of a Treſpaſs, and (a) merely Perſonal, the 


of the City Party can only have Remedy againſt the Survivor. 
* 1 of Tor 4. : 
I's (a) That no Action lies againſt the Executor or Adminiſtrator of a Perſon who ſuffers an Eſcape, becauſe it 
Ft is a Perſonal Tort, and comes within the Rule Afio Perſonalis moritur cum Perſona, wide Dyer 271, 322, 
bal Jon. 173. Noy 87. Latch 167. Poph. 187. Vent. 31. 6 Mod. 125-6. Ld. Raym. 36, 40. Fitz. 
gib. 265, 266. Will. Rep. 687, 10 Mod. 95. 12 Mod. 71. Salk. 12. pl. 2. 4 Mod. 403. 


+ By 8 & W. 3. c. 11. f. 7. the Death of one Plaintiff or Defendant, where there is another ſurviving, 
uot to abate the Suit. | 


3. Where the Party injured may have his Remedy againſt the 
Perſon eſcaping, and therein of Eſcape Warrants, 


It has been already obſerved, that if the Sheriff ſuffers the Priſoner vo- 
luntarily to eſcape, that the Party at whoſe Suit he was in Cuſtody may, 
notwithſtanding, ſue out any new Execution againſt the Perſon eſcaping; 
for it would be unreaſonable that he ſhould be allowed to take Advantage 

3 | of his own Act, or that the Creditor ſhould be compelled, whether he wall 
| or no, to take his Remedy againſt the Sheriff, who may die or become in- 
ſolvent. $ 


* 
—— — —— — ͥ —7AVowEGßk xk ⁵—Z ei Oe 


§It is put out of Doubt by the Stat. 8 & g W. 3. c. 26. which wide ante 240, 


Salk. 2791, Therefore where to a Scire facias quare executionem non upon a Judgment 
pl. 1. the Defendant pleaded, that he was formerly taken in Execution by a Capias 
—. Satisfac. upon the ſame Judgment, and the Sheriff ſuffered him to eſcape, 

to which Eſcape the Plaintiff then and there conſented z and this was held 

(#] Show. ad. an ill Plea; for the Aſſent (5) ſubſequent will not make it an Eſcape with 


Peacock. 


174. S. P. 


the 
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e 


the Conſent of the Plaintiff, and therefore he has either his Remedy againſt judged on the 
the Sheriff, or may retake the Party. | like Plea. 


But if (a) a Man in Execution upon a Judgment for Debt or Damages Rol. Abr. 
be delivered out of Execution by the Sheriff or Gaoler who hath him in 307. Welty 
Execution, with the (5) Aſſent of him at whoſe Suit he is in Execution; and Andrews, 
ald after by Colour of this Judgment he takes him again and puts him in aGadged. 


Priſon, an Audita Querela lies upon this Matter, and thereupon he ſhall be 14 


l Plaintiff con- 
delivered. ſents that one 


| Defendant 
only ſhall be delivered out of Execution. Style 387.—So if he conſents that one of the Bail ſhall be delivered 


out of Execution, he ſhall not take the other. 2 Leon. 260, (65) Where the Conſent was only, that he 
ſhould come to a Tavern out of the Rules, Style 117. Where one was in Execution in the King's Bench, 
and ſome Propoſals were made to the Plaintiff in Behalf of the Priſoner, who ſeeing there was ſome Likelihood 
of an Accommodation conſented to a Meeting in London, and defired the Priſoner might be there, who came 


accordingly ; and this was held to be an Eſcape with the Conſent of the Plaintiff, and he could never after be 
in Execution at his Suit for the ſame Matter. 


By the 1 Ann. cap. 6. it is enacted, That if any Perſon committed, 
* c. ſhall eſcape from the Cuſtody of the Marſhal of the Queen's 
« Bench for the Time being, or from the Priſon of the ſaid Queen's 
« Bench, or from the Priſon of the Fleet, or either of them, it ſhall 
« and may be lawful, upon Oath thereof in Writing, to be made * Page 245. 
« by one or more credible Perſon or Perſons, before any one of the (c) If a Per- 
Judges of (c) that Court where ſuch Action was entred or Judgment and fon charged 
Execution were obtained, or where the Party was ſo committed or charged in Execution 


as aforeſaid, to and for ſuch Judge before whom ſuch Oath ſhall be made, "tow 2 


as aboveſaid, and ſuch Judge is hereby authoriſed and required from turned over 
Time to Time to grant unto any Perſon whatſoever, who ſhall demand to the Fleer, 
the ſame, one or more Warrant or Warrants under his Hand and Seal, and be eſcape, 


therein reciting the Action or Actions, Execution or Executions, Contempt _ Kits 
* or Contempts, with which ſuch Perſon or Perſons, ſo eſcaping or going at Bench or 


<« large, ſtood charged, or were committed, at the Suit of any Perſon or Common 
« Perſons on whoſe Behalf ſuch Warrant or Warrants ſhall be demanded, Pleas e 
at the Time of ſuch Eſcape or going at large, (which ſaid Warrant or Fu ui“ 


ſcape- War- 
« Warrants ſhall be in Force in all Places whatſoever within that Part of 1 Pale. 
« Great Britain called England) directed to (d) all Sheriffs, Mayors, Bai- 10 Geo. 1. 


liffs, Conſtables, Headboroughs and Tithingmen, therein, and thereby 75 8 
commanding them and every of them in their reſpective Counties, Cities, - oj 


** Towns and Precincts, to ſeize and (e) retake ſuch Perſon or Perſons (J 3 yo Mo. 
ſo eſcaped or going at large; and ſuch Perſon or Perſons, ſo retaken upon tion. 


* ſuch Warrant, forthwith to convey and commit to the Common Gaol of (4) If one 
* ſuch County where ſuch Perſon or Perſons fo eſcaped or going at large who is no Of- 


< ſhall be re-taken, there to remain without Bail or Mainprize, or being _— 
<« thence (e) upon any Account whatſoever, delivered or removed, until he Warrant, ſeiſes 


«c 
= 
cc 


| X a Perſon e- 
ſcaping, and brings him before the Sheriff, he cannot detain him; for, being illegally executed, it is the ſame 


Thing as if there had been no Warrant at all. 6 Mod. 154. See Comyns 554. pl. 231. Ld.Raym. 353. 
12 Mod. 31. 227, 230. Id. Raym. 424. Salk, 272. pl. 2. 5 Mod. 414. (e) One may be taken on a 
Sunday by Virtue of an Eſcape-Warrant ; for one may take another on a Sunday upon freſh Purſuit, and this 
in the Nature of it, though it be by a new Method; for this is no original Proceſs, but the Party is in till 
upon the old Commitment continued down. 2 Salk. 626. pl. 7, 2 Ld. Raym. 1028. 6 Mod. 95, 253, 
254. See 8 Mod. 21. 12 Mod. 275, 348, 606, 667. Stra. 387. Forteſc. 373. (J) If a Perſon is 
taken upon an Eſcape- Warrant at eight in the Morning, and the ſame Day obtains a Day-Rule, purſuant to 
a Petition, which was not read in Court till after eight, yet he ſhall be diſcharged ; for as to this Purpoſe 
there ſhall be no Fraction of a Day. Trin. 8 Geo. 1. Wilkinſon and Matthews, 8 Mod. 80. ) Can- 


_ 8 upon bringing the Money into Court, 6 Mod. 21, Cannot come out on a Day-Rule. 
« 63. | | 


— 


———— 


+ Sed. qu. If the Warrant is delivered to the Sheriff, whilſt the Priſoner is before him, cannot he detain 
him ? as the Warrant is directed to all Sheriffs. Vide 6 Mod. 154. | 
Vor. II. ; 3 þ 4 | © ſhe 
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« ſhe or they ſhall have made full Payment or Satisfaction to the reſpeAive 
« Plaintiff or Plaintiffs, Creditor or Creditors in ſuch Action or Actions, 
« Execution or Executions, named, or until the Judgmentor Judgments, 
4 on which ſuch Execution or Executions was or were ſued out againſt ſuch 
« Perſon or Perſons, ſhall be reverſed or diſcharged by due Courſe of Lay, 
« of until Judgment in ſuch Action or Actions be given for ſuch Perſon or 
% Perſons ſo committed as aforeſaid, or until the Contempt or Contemprs, 
for which ſuch Perſon or Perſons were or ſhall be committed, be cleared 
& and diſcharged, &.“ 


(f) Of the pzoper Remedy and Nature of the 
Action to be bꝛought fo2 an Eſcape. 


T Common Law the Plaintiff had no Remedy againſt the Sheriff for 
2 Inſt 382. 0 
Show. 176. an Eſcape, whether upon meſne Proceſs, or in Execution, but by 
1 _— 34+ ſpecial Action upon the Caſe, | 
. 30. 


; But now by an equitable Conſtruftion of Veſtm. 2. cap. 11. (a) Action 
(a) This Ac- "fe ; A 
tion being of Ie bt is given againſt Sheriffs, and by the 1 Rich. 2 cap. 12. againſt the 
founded ix (5) Warden of the Fleet for Eſcapes of Priſoners in Execution, 
Mal:ficio, and ; | 3 | 
alſo given by Statute, is not within the Statute of Limitations of 21 Fac. 1. c. 16. which ſpeaks of Debts 
ariſing by Lending or Contract. Saund. 34. Jones and Pope adjudged. Sid. 305. and Lev. 191. S. C. 
adjudged, (5) Extends to all Gaolers and Keepers of Priſons, though Infants, or Feme Coverts, 2 Inft, 
382. | 


Mas 246 *® Alſo the Plaintiff, at his Election, may maintain either an Action 
AC. 


Cro. Jac. 288. upon the Caſe, or Debt, for an Eſcape in Execution. 
2 Bulſt. 321. 8 


Cro. Eliz. 7 67. 


Whiting ver. in Execution, and ſuffered to eſcape, an Action of Debt lies againſt the 
Sir George Marſhal ; for as the Plaintiff may elect to take either the Huſband or Wife 
2 ; in Execution, ſo by his Election he has made her a ſole Debtor within the, 
1.5%” p. Statute of R. 2. although it was objected that it ſhould be Caſe, becauſe 
Wms. 685. wy ny is not totally deprived of his Remedy, the Huſband being til} 
able. 
Cro. Jac. 361 If a Priſoner in Cuſtody upon a (c) Capias Utlagatum is ſuffered to eſcape, 
$33, rk, the Plaintiff may either maintain an Action Qui lam againſt the Sheriff, or 
Cro. Eli. 877. bring an Action of Debt againſt him in his own Right. 
P. ad- . 
des. (e) So an Action on the Caſe will lie for the Eſcape of one taken upon a Writ & Excommunicate = 
Capiendo, Lut. 123. | ks 


4 An Action of Eſcape is not a local Action, and therefore (d) if one 
2 ag. eſcapes out of the Marſbalſea, which is in Surry, the Action againſt the 
judged. & Marſhal may be laid in Middleſex, f | 

wide 1 Jon. 


144. Sid. 364. S. C. 


+ An Action is given for the Eſcape of a Friſoner in Execution upon a Decree in Equity by 5 nr. c. 9. 

J 4. —And a Penalty of 5ool. is inflicted on Gaalers ſuffering Bankrupt to eſcape by 5 Geo. 2. c. 30 % 18, 
36.—Alo by 16 Je. 2. c. 31. aſſiſting Priſoners to eſcape is made Felopy. 

8 0 (G) Ok 


1 
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(G) Df the Manner of laying the Attion. 


N this Action it is not neceſſary to ſet forth all the (a) Formalities re- Cro. Elis. 


quired by Law in other Caſes. | 8 ou 


2 Show. 424. pl. 391. 


Therefore if, upon a Judgment obtained by the Teſtator, the Executor Carth. 148. 
brings a Sire facias, and has Judgment, whereupon a Capias ad Satifac. Gold and 
iſſues, and B. is arreſted, and ſuffered ro eſcape, the Plaintiff in an Action * 
againſt the Sheriff for this Eſcape may declare briefly upon the Judgment 3 W 34 
in the Scire facias, without ſhewing the gradual Proceedings at Lengh, as Cro, Eliz. 
is uſually done in an Action of Debt upon a Judgment. 877. S. P. 
adjudged. 
But if the Plaintiff declares, that he ſued out a Writ of Execution againſt Saund, 37, 
J. S. without ſetting forth any Judgment, and that the Defendant ſuffered 38. Zones 
him to eſcape; this is an incurable Fault; for by this Means he loſt the Be- * Pope. 
nefic of pleading Nul tie! Record, (5) which he might do, if the Plaintiff 24 12 
had ſet forth the Judgment. f 306. 8. C 


but th 
Plaintiff bad Leave to diſcontinue, (5) 8 Co. 142. Drary's Caſe. 


If A. recovers as Executor againſt B. and has him in Execution, and the L 
Sheriff ſuffers him to eſcape, the Action muſt be brought as Executor in the — 
(c) Detinet only, and not in the Debet and Datinet. | Kendal, ad- 

| | | judged. 
Comb. 114. S. C. adjudged. (ée) For this vide 5 Co. 31. E 's Caſe. Cro. Jac. 648. ; 
; Bull. 415 Lan. ag 72 a as . 


If the Plaintiff declares, that the Priſoner was committed, and eſcaped, 2 Salk. 565. 
but does not ſay prout patet per recordum; yet upon a general Demurrer * 
this ſhall be good; for the Giſt of the Action was the Eſcape, and the 37 4d 


Commitment only Inducement. 5Mod.s S.C. 


| 393. 
If in Eſcape the Plaintiff declares, that he had J. S. and his Wife in Exe- Sid. 5. Ro. 


cution, and that the Defendant ſuffered them to eſcape, and the Jury find % and 
ſpecially, that the Huſband only was taken in Execution (it being for a Debr 0 bert, ad- 
due from the Wife before Coverture) and that he eſcaped, this is ſufficient, ?" ged. 

* and the Plaintiff (hall have Judgment; (4) for the Subſtance of the Iſſue ® Page 247 


is found, though not purſuant to the Declaration, (d) As where 
| . a Man aſ- 
| | a ſigna, for 
Breach of a Condition, that he was turned out of his Houſe by Two, and the Jury find that it was done by 
une only, Cro, Jac. 475. Hingen and Pain, adjudged. 


So in an Action on the Caſe for the Eſcape of 4. where the Jury found Cro. Jac. 380, 

that A. was taken by J. S. the former Sheriff, and not by the Baader, King verſus 

the preſent Sheriff; but finding that he was legally in his Cuſtody, and that 22 

|< ſulfered him to eſcape, the Plaintiff had Judgment. Sid. © f. C. 

ä Cited, 

The Plaintiff declared, that whereas he had good Cauſe of Action againſt 2 Lev. 85. 

A. and ſued out a Latitat againſt him; the Defendant being Sheriff arreſted Gunter and 

Lim, and ſuffered him to elcape; upon Trial at Nj/ prius the Plaintiff was C/yton. 
nonſuit, 
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nonſuit, becauſe he could prove no Cauſe of Action againſt A. but Hale 
Ch. Juſt. ſaid, that if the Plaintiff had declared of a Debt of 40 s. and 
upon Evidence could prove but 30 5. it had been ſufficient; but the Book 
adds a Quære, it being a ſpecial Action upon the Caſe. \ 

By the 8 @ 9 V. 3. cap. 27. reciting, that the Way of Proceeding againſt 
the Warden of the Fleet Priſon, by Bill in the Courts of Common Pleas and 
Exchequer at Weſtminſter, is found to be very dilatory; it is enacted, That 
« it ſhall and may be lawful to and for any Perſon or Perſons, having Cauſe 

of Action againſt the Warden of the Fleet Priſon, upon Bill filed in the 
% ſaid Courts of Common Pleas or Exchequer againſt the ſaid Warden, 
e and a Rule being given to plead thereto, to be out eight Days at moſt 
<« after filing ſuch Bill, to ſign Judgment againſt the ſaid Warden of the 
“ Fleet, unleſs he plead to the ſaid Bill within three Days after ſuch Rule 
is out.“ a 


(H) Ok the Party's Defence who ſuffered the 
Eſcape ; and herein of pleading freſh Suit. 


. 6. 66. 15.  F the Priſon takes Fire, by means whereof the Priſoners eſcape, this 
Rol. Abr. 808. | ſhall excuſe the Sheriff, and he may plead it. 

4 Co. 84. So if the Priſon is broken by the King's Enemies, this ſhall excuſe the 
Rol. Abr. Sog. Sheriff, for he can have no Remedy over againſt them. | 


4 Co. 84. But if the Priſon was broken by Rebels and Traitors, the King's Subjects, 
Kol. Abr. S08. (his ſhall not excuſe him, for he may have his Remedy over againſt 
them. | | | 


8 If a Priſoner in Execution eſcapes without the Aſſent of the Sheriff, 6c. 
pays 44. 7 and he make freſh Purſuit and retake him (+) before any Action brought 
Rol. Abr. 808. againſt him, this ſhall excuſe the Sheriff. 

(5) But if he | | 

retake him after the Action commenced againſt him, this ſhall not excuſe him; nor can it be pleaded to an 
Action that was well attached before. Rol. Abr. 8c8, 809. Jor. 145. Cro. Car. 657. Harvey and 
Reynell, adjudged. | | 


Rol. Abr.80g. So the Sherift may plead, that the Priſoner eſcaped the ſixteenth Day of 

Do. Sheriff. December, and that he made freſh Suit, and retook him the ſeventeenth Day 

Crus of December, and retained him in Execution; for it is ſufficient, if he did all 
he could, though he loſt Sight of him in the Night, or otherwiſe, 

* Page 248 So if a Priſoner eſcapes, and ſeveral Days after, but as ſoon as the 

Rol.Avr.809. Sheriff has Notice of it, he makes freſh Suit, and retakes him before any 
Action brought, this ſhall excuſe him. J 


+ See 3 Co. 52, Vid. Ent. 195, 198. 


Vent. 211, lf in Debt upon an Eſcape the Plaintiff ſets forth in his Declaration a 
p 7, * voluntary Eſcape, the Defendant may plead that he took him upon freſh 
V Purſuit, without traverſing the voluntary Eſcape; for it was impertinent 


Cale, 
for the Plaintiff to alledge it, and no Ways 1 eceſflary to his Action. 
1:1 Ned. It was formerly held that the Sheriff, Sc. might give freſh Purſuit in 
116 Evidence, and need not have pleaded it. 
Sid. 13. Sk 


Id. Raym. 241. 309. 2 Ld. Raym. 788, 1574. 2 Stra. 882. Comyns 422. pl. 199, 554. pl. 231. 
8 Mod. 120, 10 Mod. 394, 395, 396. 11 Mod. 3. pl. 17. 4. pl. 19, 50. pl. 20. 51. 69. pl. 4. 79. 
pl. 15. 93. pl. 1. 2 Ld Raym. 1207. 12 Mod. 31, 227, 230, 583, 634. Ld. Raym. 424. Salk. 272. 
pl. 2 5 Mod. 414. | ; 

But 


S 5. 
«„ 
3 
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Eſcape in Civil Caſes. 


8 


But now by the 8 69 V . cap. 27. /. 6. it is enacted, That no Re- 
« taking on freſh Purſuir ſhall be given in Evidence on the Trial of any 
« Iſſue in any Action of Eſcape againſt the Marſhal or Warden, or their 
« reſpective Deputy or Deputies, or againſt any other Keeper or Keepers 
« of any other Priſon or Priſons, unleſs the ſame be ſpecially pleaded 

nor ſhall any ſpecial Plea be taken, received or allowed, winleſs Oath be 
firſt made in Writing by the Marſhal or Warden, or their reſpective De- 
puty or Deputies, or by ſuch other Keeper or Keepers of any other Pri- 
{on or Priſons againſt whom ſuch Action ſhall be brought, and filed in 
the proper Office of the reſpective Courts, that the Priſoner for whoſe 
Eſcape ſuch Action is brought, did, without his Canſent, Privity or 
Knowledge, make ſuch Eſcape; and if ſuch Affidavit ſhall at any Time 
afrerwards appear to be falſe, and the Marſhal or Warden, or other 
Keeper or Keepers of any other Priſon or Priſons, ſhall be convicted 
thereof by due Courſe of Law, ſuch Marſhal or Warden, or other 
2 or Keepers of any other Priſon or Priſons, ſhall forfeit the Sum 
« of gol.“ 

If an Action of Eſcape be brought againſt the Sheriff, and the Judg- 
ment upon which it is found is reverſed, before ſuch Time as the 8 Co. 142. 
Defendant is forced to plead, he may plead (a) Nul ie] Record, for _ Sheriff 
() collateral Things executory are as if no Judgment had ever been, when ay 


cc 
«c 
cc 
«c 
17 
cc 
cc 
cc 
«c 
cc 
cc 


(a) In Debt 
reverſed, for an Eſcape 
| of one com- 
mitted on a Capias Utlagatum, the Sheriff may plead Nu tie Record, Hob. 209. Brownl. 51. 


(5) Bat 
if, in Debt, upon Eſcape, the Plaintiff recovers, and hath Execution, and after the firſt Judgment is reverſed, 


yet the Judgment for the Eſcape remains in Force. 8 Co. 142. b. 3 Mod. 325. 8. C. cited. | 


— 


But if the firſt Judgment is reverſed before Defendant is forced to plead, he may plead Na“ tiel Record. 


8 Co. 142. a. 


If a Priſoner taken on a Capias ad Satisfaciendum pays the Debt to the 55. th 1 
Marſhal for the Uſe of the Plaintiff in the original Action, and is there- Cro. Eliz. 
upon diſcharged, yet he cannot plead it to an Action brought againſt him 404. 
for the Eſcape; for the Marſhal had no Authority to receive the Money, Mod. 194. 
the Words of the Writ being Quod Capias, &c. & eum ſalvo Cuſtodias ita : Jon. 97. 


quod * Corpus ejus coram Juſticiar. tiel Jour ad Sat ifaciendum the 1 1 = 6, 
Plaintiff. 1 


366. to Mod. 


| | 206, 307, 
351. 12 Mod. 230, 385, 541. Ld. Raym. 399. 


| + Yet, gu. If the Court, on Motion, would not ſtay Proceedings on Payment of Debt and Coſts, for what 
ean the Plaintiff require farther ? ; 


Vor. II. 3 1 
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e *Efftate in Fee-ſimple, 


(o) It wan (a) (5 EE-SIMPLE is an Eſlate in (c) Lands, Tenements, 
2 _ | Sc. to one and his Heirs for ever; alſo where a Corpora- 
- pode nn, "va tion ſole or aggregate are capable of holding in Succeſſion, 
il | CS: and Lands are given to them and their Succeſſors, they 


vaded the Ro- are ſaid to have a Fee-ſimple. 
| man Empire, | | 
I! | for the Lords, who held 14 Diſtricts, to give Lands to ſuch Perſons as had behaved themſelves well in the 
| I Wars, ſometimes for Life only; and when they married their Daughters to any of thoſe Soldiers who were 
14 uſually their Vaſſals or Tenants, they gave che Lands to them and the Iſſue of that Marriage, which brought 
| in the Notion of Succeſſion amongſt us. Dig. Lib, 1 Tit. 1. How from this Notion of Succeſſion a Fee. 
| | ſimple aroſe, by letting in all Heirs, whether lineal or collateral, of the Excluſion of the aſcending Line, 
| Baftards aud the Half-blood, and why the Male Line was preferred, vide Title Deſcents, (Ante 27.) 
| (5) My Lord Coke divides Fee, which he ſays ſignifies the ſame with Inheritance, into Fee-ſimple or abſolute, 
MK | conditional and qualified, or baſe. Co. Lit. 21. b. and this, which is the moſt ample Eſtate of Inheritance, 
Fred may be in Things (e) Real, Perſonal, or Mixe; Real, as in Lands or Tenements ; Perſonal, as when an 
FRE Annuity is granted to one and his Heirs ; Mixed, as when an Earl is created of ſuch a County, Co. Lit, 1. 
10 Bs fo th | 3 | | 


N | In Fee-fimple we ſhall conſider, 


a —— - - 
- „ — — 


(A) Who may purchaſe oz inherit ſuch Eſtate. 249. 


(B) The Impoꝛt of the Mozd Heir that creates the Eſtate, 
99 


— — — 


i 
r 
— APE FEY Rea. 


—_ wrt oe 


1. When it is a Word. of Limitation, 252. 
2. When it is a Word of Purchaſe. 254. 


(A) Who may purchaſe oꝛ inherit ſuch Eſtate, 


N Alien cannot purchaſe any Lands in England; the Reaſon is, be- 
A cauſe every Perſon is preſumed to have a natural and neceſſary Alle- 
giance to that Society that firſt protected and preſerved him; and there- 
ma bo” tore he cannot pay any Allegiance to any other Society, unleſs he be after- 
| Dyer 2.pl. 8, wards received into it. 


but for this | 
wide Head of Aliens. 


Tr 1 Natural Subjects may inherit and make their Title by Anceſtors born beyond Sea, 11 & 12 V. z. c. 6. 
25 Cco. 2. c. 39. | 
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Eſtate in Fee-ſimple. 
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— 


All Perſons attainted of Treaſon or Felony are incapable of purchaling; : 
Felony, by the antient Feudal Law, being a (a) Crime for which a Vaſſal (a)Co.Lit.8.a 
forfeited his Feud to the Lord, becauſe he breaks his Oath of F ealty in the of ſuchCrimes 
higheſt Manner; his Body with which he had engaged to ſerve the Lord _ * 
being forfeited to the King; and his Blood is ſaid to be cortupted, becauſe qt; Pudel 

no Man can repreſent his Perſon, that Perſon itſelf being forfeited by the Law, for which 
Law, and the Note of Infamy reſting upon his Family; ſo that no Repre- wide Dige/. 
ſentative of his can be received to do any feudal Service; for the greater Ferm, Lib. 
Terror of all Offenders therefore, ſuch Tenant dying without Heirs, the 9 
Land is in the Lord by Forfeiture; but if the Tenant commits Treaſon, — 4 e 
the Lands are forfeited to the King, becauſe there is an Exception in the Spelm. Gloſſ. 
Oath of Fealty that ſaves his Allegiance to the King z fo that if he forfeits 214, 215. 
bis Allegiance, even thoſe Lands held of another Lord are forfeited to the O. Lit. 64. 
King, for the Lord himſelf cannot give out Lands, but upon that Condi- 
tion, as appears by the Reſervation in the Oath. | * 

* If a Man be attainted of Felony, and after purchaſe Land, and dies, Page 250 
the King ſhall have it by his Prerogative, and not the Lord of the Fee; be- Co Lit. 2. b. 
cauſe his Perlon being forfeited to the King, he cannot purchaſe but for 
the King. 

It —4 be Grandfather, Father and Son, and the Father be attainted, Noy 158 to 
the Son cannot inherit the Grandfather, becauſe the Father cannot be re- 170. 
preſented ; but if the Father be attainted, two Brothers may inherit each Co, Lit, 8. 
other, becauſe there is no Diſability in the one to be repreſented, or in the $200. yh 
other to repreſent ; if the Father be attainted, the Son may inherit the Mo- Dew ad” 
ther; if the eldeſt Son be attainted, and the Father die in the Life-time of 
ſuch eldeſt Son, the younger. cannot inherit, becauſe there is the Line of 
the elder Brother in Being before him; but if the eldeſt Son dies in the 
Life- time of his Father, without Iſſue, the younger Brother ſhall inherit; 
but if he leave Iſſue, neither the Iſſue nor younger Brother can inherit. 

If the Father be attainted and dies during the Life of the Grandfather, Co. Lit. 8. 
yet the Son ſhall not inherit the Grandfather, becauſe he muſt repreſent his 2 Co. 10. 
Father, who cannot be repreſented ; but if the Grandfather be ſeiſed in Tail, Dowtir':Caſe, 
and the Father be attainted of Treaſon ſince the 26 H. 8. c. 13. and dies in 
the Life-time of the Grandfather, the Son ſhall inherit thę Grandfather ; 
for the Son is Heir per fermam Doni to the Tail, which is originally not 
forfeitable, and by that Statute the Father only forfeits the Lands and 

Right that he hath in him. ä 

If a Man attainted be pardoned by AZ of Parliament, he is totally re- Co. Lit. 8. 
ſtored and inheritable to all Perſons ; but if he. be pardoned by Charter, But if a Man 
he may thenceforth purchaſe Lands, but cannot inherit his former Rela- be 2 
tions; for the King's Charter cannot alter the Law, or take away the Right = N 
of others, or reſtore the Relation that was loſt. | "7 705g * 


159 170. Children born 
before {uch Pardon (hall not inherit ; but if they fail, the Childten born after ſuch Pardon may inherit him, 


for the Pardon makes him capable of new Relations as well as of new Purchaſes, though all the old legal Be- | 
nefits and Relations are loſt, Noy 170. 


All cuſtomary Eſtates are within this Rule, unleſs there be ſome parti- Pollex. 617. 
cular Cuſtom to the contrary, as in Gavelkind, becauſe the Perſon is civi- 2 Keb. 451, 
liter nortuus by the Attainder, and therefore is diſabled to have or hold any 450. 5 

Eſtate, or to have any Property in any Thing; and therefore if a Petrſop 1 
be ſeiſed in Fee of a Copyhold, and be attainted of Treaſon or Felony, the wide Co. Cop. 
Copy hold is in the Lord without any. Preſentment of the Homage, becauſe Sect. 58. cent. 
It 15 againſt the Nature of a Court-Baron to inquire of criminal Matters or 
Offences againſt the King, and ſuch Homage is at the Will of the Lord, 
and orten influenced by him; but if a Copyholder be convicted of Felony, 
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Eſtate in Fee-ſimple. 


Leon. 1. and preſented by the Homage by ſpecial Cuſtom, the Eftate may be for. 
er 615 feited to the Lord; but this is only by the ſpecial Cuſtom, ſince the Copy. 
| holder is not diſabled by the Conviction to hold the Eſtate, as he is if he 
were attainted; and therefore, ſince it is by the Cuſtom only that ſuch For- 
feiture accrues, it muſt be in the Manner in which the Cuſtom ſettled ir, 

which is by Preſentment of the Homage; but if a Copyhold is granted 

for Life, and by another Copy the Reverſion is granted to another, Ha- 

bendum after the Death of the firſt Copyholder, or Surrender, Forfeiture, or 

other Determination of the firſt Eſtate, the firſt Copyholder commits Mur- 

der, and is thereof attainted, and the King pardons the Murder and the 

Atrainder, and all Forfeitures thereby; in this Caſe he in the Reverſion is 

intitled to the Eſtate ; for the King cannot have it for the Baſeneſs of the 

Tenure, ſince he cannot be Tenant at Will to any Perſon, and the Lord 

cannot have it, becauſe he cannot be Tenant to himſelf; therefore the par- 

ticular Eſtate of Tenant for Life being extinguiſhed, the Reverſion imme- 

diately commences. | IN 

*Page 251 A Baſtard cannot inherit, but if he hath got a Name by Reputation, 
Co. Lit. 3. b. he may purchaſe by it, for all Surnames were originally acquired by Re- 


but for this utation. 
vide Head of P hy 


B oflaray. 


As to Jets, they were tranſlated from Roan, by William the Conqueror, 
I ob numeratum Pretiun, and were allowed by ſeveral Kings following the 
2 Conqueror, becauſe they dealt with one another chiefly in Money, and ſo 
ee drew a great Deal of Money into the Kingdom, which they let out to Chriſ- 
Immunities tians on Uſury, and were taxable ro the King at his Pleaſure. , Richard 
granted to the the Firſt erected a Court where all their Real and Perſonal Eſtates were re- 
Jewvs,yettheir giſtered; which all, upon the Death of any Few, came to the King, but 
whole Bſtates vas redeemable by his Children, paying their Fine, and all the Children 


were taxable : g : 1 
at the Pleaſure Equally inherited; the Wives ſued for Dower in this Court, and could 


of the King, not ſue at Common Law for it; and therefore if a Few born in England 
and might at took to Wife a Jew alſo born in England, if the Huſband was converted 


any Time be to the Chriſtian Faith, and purchaſed Lands and enfeoffed another and 
ſeiſed by him. . : 
About the died, the Wife could not demand Dower at Common Law againſt a 
18 E. 1. when Chriſtian, 

their Uluries | 

and Extortions were very grievous to the People, they were baniſhed by Proclamation, and their Eſtates ſeiſed 
to the King, and a Statute made againſt their taking Uſury in this Land, for ever afterwards; but now all 
the Records touching their Courts, their Immunities, and the Power of the Crown over them, are loſt and 
obſolete, ſo that thoſe that are born here ſeem inheritable at this Day; but gaære how far thoſe old Laws, of 
which there are Foot-Steps in Hiſtory, may be revived upon them. Hollingſhead, Vol. 3. p. 15. Co Lit. 
31, 32. 2 Inſt. 506, 507. Fide Molloy 397 to 410. a good Account of the ew. 


11& 12 W. As to Papiſts, there hath been an Act made to prevent the dangerous 
8 = Growth of Popery, eſpecially at a Time when there is a pretended Title 
Pajifts and in a Popiſh Prince, which diſables all, who after the 29th Day of September 
Popiſh Recu- 1700, attaining the Age of eighteen Years, do not within ſix Months af- 


| Sants. ter take the Oaths, c. to inherit, or take by Deſcent, Deviſe, or Limita- 


tion, &c, any Lands, Tenements, Sc. and that during the Life of ſuch 
Papiſt, or until he or ſhe do conform, the next of his or her Proteſtant 
Kindred ſhall hold and enjoy the ſaid Lands, without being accountable tor 
the Profits, ſubject to wiltul Waſtes, and that from the tenth Day of April 
1700, all Papiſt> ſhall be diſabled to purchaſe any Manors, Lands, Cc. 
and that all Eſtates, Terms, Intereſts, &c. made, ſuffered, or done, to or 
for their Uſe, Benefit, Truſt or Behoof, mediately or immediately, ſhall be 
utterly void to all Intents and Purpoſes. 


which vd. 


+ The Eflatevpof Papiſts conforming to the Proteſtant Religion are ſecured againſt Diſabilities, by the Stat. 
c. 17. | 
Re- 


11 Geo. 8. 
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a 


Religious Perſons are prohibited to purchaſe in Mortmain. 


„ 


* Vid 7 Ed. 1. 


| and 2 & 3 
| Ann. 
By 5 &8 W. 3. c. 37. The King way graot Licences to any Peripp, to alien at in Mortmain: 
1105. in Mortmain by Will are reſtrained, by 9 Ggo. 2. c. 36. By 17 Car. 2. c. 3. f. 8, Parſons and 
Vicars, not having ſettled Means of 1994 per Amps, may purchaſe and annex Lands or Rents without Li- 


cence of Mortmain. 


Villeins and Bondmen have Power to purchaſe Lands, but cannot retain Co. Lit. 2. 
them againſt their Lords. 


t There. arg not now any ſuch Perſans in this Kingdom. 


Of ſuch Perſons as are naturally incapable to purchaſe or inherit, a Mon- Co. Lit. 8. 
ſter not having human Shape cannot purchaſe or inherit, but an Herma- 
phrodite ſhall inherit or purchaſe ſecundum prevalentiam ſexus incaleſrentis'; 
one born deaf and dumb may inherit; ſo may any born deaf, dumb and 
blind, becauſe it is for their Advantage; but they cannot contract, becauſe 
they cannot underſtand the Signs of contracting; an Infant, an Idiot, and 
a Perſon of Non ſane Memory may inherit, becauſe the Law, in Compaſſion 
to their natural Infirmities, preſumes them capable of Property; ſo alſo an Int. 2. 
Infant or a Perfon of Non ſane Memory may purchaſe, becauſe it is intended 2 Vent. 203, 
for his Benefit; and the Frechold is in him till he diſagree thereto, becauſe 224 vi Lit. 
an Agreement is pecfumed, it being fot bis Benebr, and "becauſe the , 204 
Freehold cannot be in the Grantor, contrary to his own por can it be in Ide, Oe. 
Abeyance, for then a Stranger wauld' not know againſt w to demand 
his Right; if at full Age, or after Recovery of his Memory they agree 
thereto, they cannot avoid it; but if they die during Minority or Lunacy, 
the Heirs may avoid it; for they ſhall not be ſubjeft to the Contracts of 
Pering who wanted Ca 800 . contraſts 9 if after his Memory recover- 
*ed, the Lunatick pr Perſon Non Ceipos die without Agreement to the * p 
Purchaſe, their Heirs may avoid it. | A Page 253 

A Feme Covert is capable of Purchaſing; for ſuch an Act does not 
make the Property of yl po liable to any Diſadvantage, nor does it Inſt. 3. a 
ſuppoſe à ſepatate Wil) or T7 of Contrafting in the Wife; but here the — Queen 
Will of the Wife is ſuppoſed the Mind of the Huſband, fince no Mao is en Wo- 
ſuppoſed not to aſſent to that which is for his Benefit; but in this Caſe man of greater 
the Huſband may * and he lad 1 the Purchaſe; for ſince Dignity * 
Huſband 9nd Wife, according to the Inſtitution of Marriage, are reckoned uf other © 
one Pertas, they ca 930 one Will 1 that * * ſeated in the Free 


Huſband, as fitteſt to govern, therefore the ſu reme Direction of all Af- 44 + ing 
fairs in his Family guſt belong to him; b if e neither agrees nor dif- er Privileges 
agrees, the Purchaſe js good, for his Cobdbet all be eſteemed a tacit than any of 
Coaſeat, ſince it is to turn to his Adyantage but in this Caſe, though the " oy 
Huſbund ſhould agree to the Purchaſe, yer after his Death ſhe may wave by he Law as 
it; for having no Will of her own 4 the ime of 15 urchaſe, ſhe is a Perſon ex- 


not indiſpenſibly bound by the Contract; therefore if the does not, when empt from the 
under her awp Management and Will, by «ome AR expreſs her Agree. Xin, and 
ment to ſuch Purchaſe, her Heirs ſhall haye the Privilege of departing ,, 1 
rum it. N Ys | hog ran 

| bn | | without him; 
which Oeconomy ſeems to be introduced as well for the greater Ornament and Grandeur of the Monarchy, 
by enabling the Queen to ſapport and keep a Court of her own, as to encourage Princes to court the Alliance 
of our Princes by Marriages att.nded with ſo much Eaſe and Dignity. | wages 
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Eſtate in Fee-ſimple, 


(B) The Impoꝛt of the TUozd Heir that creates 
8 the Eſtate. 


1. When it is a Word of Limitation. 


Co. Lit. 9. IF Land be given to J. S. and his Heirs, J. S. can claim it, becauſe he 
is particularly named, and whoever can make himſelf Heir to J. S. 
that is can ſupport the Character of a legal Repreſentative to J. S. may 
claim it alſo by the Words of the Gift; but if Land be granted 9 to J. S. 
for ever, no Perſon can ſtand in his Place after his Death, or claim an 
Intereſt, becauſe the Party that is next of Kin by the Law cannot bring 
himſelf within the Words of the Conveyance. 


$ Contra, as to a Deviſe, ſee poft 2 54. 


Co. Lit, 9. It is therefore a general Rule, that nothing but the Word Heir will cre- 
ate a Fee, for it ſignifies ſuch a neareſt of Kin, with all other legal Qualifi- 
cations that are neceſſarily required in all Perſons that repreſent or ſtand in 
the Place of another, by the Exgliſb Law; but this general Rule has theſe 

| following Exceptions. 

* mann me If the Father enfeoff the Son, to hold to him and his Heirs, and the Son 

A relates  Enfeoffeth the Father as fully as the Father enfeoffeth him; this Convey- 

another ance paſſeth a Fee to the Father. 

Thing, that ; 

Thing becomes in a Manner Part of the Diſpoſition, for in ſuch Caſes the Mind is carried to the Notion of 

an Heir as truly and ſurely as if the Word had been in the Inſtrument itſelf; ſo that there is a great Difference 

between this Caſe and the Caſe where other Words are ſubſtituted inftead of the Word Heir ; for ſcarce any 
other Word can expreſs all the Notions that make up the Idea of an Heir; but where there is a Relation to 

a legal Heir, it is the ſame Thing as if it were expreſſed in the Conveyance itſelf, becauſe the Word is but to 

put us in Mind of the Thing which is done already by the Relation ;for as we ſay not only that which is certain 

that is ſo in iiſelf ; but that, alſo, which by ſome other Standard is reducible to a Certainty : So that not only 
that Conveyance hath Force, which hath Words in it to anſwer the Intent of the Party, but that alſo which 


borrows Strength from ary other Thing to auſwer the ſame Deſign ; and this will appear plain by the follow- 
ing Inſtances. | 


*Pagez53 By a Fine come ceo, &c, a Fee-ſimple will paſs without the Word Heirs 
Co. Lit. g. becaule it hath Relation to a precedent Feoffment, which is ſuppoſed to 
| paſs the Fee, | | 
Co. Lit. g. If the Lord releaſes all his Right to the Tenant, the Seigniory is extinct 
without the Word Heirs, for this Inſtrument is to diſcharge the Eſtate of 
the Tenant, and therefore hath a neceſſary Relation to the Eſtate, which the 
Lord at firſt created, and conſequently it refers to thoſe Words that in the 
Original of the Eſtate gave him a Fee-ſimple. | 
Co. Lit. 9. If there be two Coparceners, and one of them releaſes all her Right to 
the other, without the Word Heirs ;. this paſſes a Fee, for each Coparcener 
till Partition, is ſeiſed of the whole Eſtate in Fee, though each of them hath 
Right or legal Demand to the Fee of a Moiety only ; when, therefore, 
one releaſes all her Right, it hath a neceſſary Relation to the Eſtate whereof 
the other 18 ſeiſed, and to which ſhe hath a Right, which is the Fee. | 
Co. Lit 9. If there be two Jointenants, and one releaſes to the other, this paſſeth a 
200. b. Fee without the Word Heirs, becauſe it refers to the whole Fee which they 
jointly ook, and are poſſcfſed of by Force of the firſt Conveyance z but 
Tenants in Common cannot releaſe to each other, for a Releaſe ſuppoſeth 


the 


Eſtate in Fee.ſimple, 


the Party to have the Thing in Demand ; but Tenants in Common 
have ſeveral diſtin Freeholds, which one cannot transfer to the other, 
without the Solemnity of Livery. 

A Common Recovery is in Nature of an Action commenced, and Judg- Co. Lit. g. 
ment upon it, and therefore paſſeth a Fee without the Word Feirs ; for it 
hath Relation to a precedent Right, in the Recoveror, which muſt be ſup- 
poſed a Right to the Fee. 

If one Coparcener grants a Rent to another for Owelty of Partition, the Co. Lit, g. 
Grant is good without the Word Heirs, for, coming in Recompence of an | 
Inheritance, it has a plain Relation to the Inheritance departed with, as if 
the Word Heirs had been in the Gift. 

A Reſtitution to a Perſon attainted and pardoned will not paſs a Fee Co. Lit. g. b. 
without the Word Heirs, for ſince the Party forfeited the Eſtate, the Reſti- 1 
tution is in Nature of a new Grant ; and here are no Words that create a . 
neceſſary Relation to that Fee, which the Perſon formerly attainted had, ture of a Re- 
for he may be reſtored to his Eſtate during his own Life. ſtitation, 
Where a Man is called to Parliament by Writ, the Inheritance is in jnq, d. b. 
him without the Word Heirs, becauſe the Writ is in Nature of a Citation 
to appear at the Court of Parliament, and the Heir cannot be cited to ap- 
pear, and therefore there is no Mention made of him; but yet in ſuch 
Caſe the Peer hath an Inheritance. 

There are ſome Species of Fees that are expreſſed without the Word Co. Lit. 9. b. 
Heirs, for the Words whereby they are created do ſignify Inheritance, with 
ſome other Notion over and above, not expreſſed by the Word Heirs ; as 
the Word Frankmarriage ſignifies an Inheritance given in Conſideration of 
Marriage, which being for the Peopling of the Country had ſeveral Privi- 
leges annexed to it; ſo Frankalmoigne ſignifies an Inheritance devoted to 
God, which was mightily favoured by the Superſtition of antient Times ; 
likewiſe if a Feoffment or Grant be made by Deed to a Mayor and Com- 
monalty, or any other Corporation Aggregate of many Perſons capable to 
purchaſe, they have a Fee-ſimple without the Word Succeſſors, becauſe in 
Judgment of Law they never die; for the ſame Reaſon if Lands are given 
to the King by Deed inrolled without the Word Succeſſors or Heirs, a Fee 
ſimple paſſeth. | 

There are likewiſe particular Kinds cf Laws within the Kingdom, that Co. Li 
allow of the Transferring of Inheritances without the Word Heirs, as the ,. 
Law of the Foreſt, which dependeth on the meer Pleaſure of the King, 
and not on the Solemnities and Forms of a Contract; and therefore, if Co. Lit. 7. 
tie King granted an Aſſart at a Juſtice-Seat, habend. & tenend. fibi in per- 

* petuum, the Party had a Fee without the Word Heirs, in as much as the * Page 254 
King had ſignified his Pleaſure, that the Party ſhould have the Privilege 
of Tillage for ever. | 

In Wills and Teſtaments, where the Mind of the Party appears to Co. Lit. g. 
transfer a Fee, for the Mind of dying Perſons delivered in haſte ought to But for this 


receive a benign Interpretation. ary Tir. De- 
P g e. 


8 


* — 


2. When it is a Word of Purchaſe. 


The firſt Rule to be obſerved is this, That where the Anceſtor takes an Lit. Sed. 578 
Eſtate for Life, and a Limitation is afterwards made to his right Heirs, 2 Rol. Abr. 
there the Anceſtor has the Reverſion executed in himſelf, and the Right 415, 417. 
Heirs are not Purchaſers; as if a Leaſe for Life be made to A. Remainder Co-. 104. 
to B. Remainder to the right Heirs of A. ſuch Remainder is executed in 4. 
and he may grant it over; but if a Leaſe for Years be made to A. Re- 
mainder to the right Heirs of A. this is a contingent Remainder to the 
right Heirs of A. and A. himſelf takes nothing by ſuch Limitation ; and 
the 


1 


Eſtate in Fee-ſimple. 


- 
— — — — — 


il the Reaſon of the Difference is this; in the firſt Caſe A. having an Eſtare 
Al for Life is Froffatus within the Statute Quia emptores, &c. and conſequently 
| 
| 


| 
| capable of performing the feudal Services; and then to make the vight 
| Heir a Purchafer would be to ſuſpend the Services of the Feud during the 
| Life of A. who is capable of performing them; which would apparen: 
{4 tend to the Weakening of the Tenure and State of the Kingdom; a 
| therefore ſuch Interpretation ought to be made as beſt ſupports the Tenure, 
| when the Words will bear both Senſes; for if, afrer ſuch Limitation to 


k the right Heirs of Tenant for Life, he flill continued but barely Tenant 

"Bk for Life, he would not be in the Homage of the Lord, nor would he be 
[Fil obliged to venture his Life in the Wars for ſuch Eſtate ; and be in Re- 
5 | mainder old not be obliged to do the feudal Services, becauſe, during the 
, Life of the Tenant for Lite, he has no Intereſt in the Land, becauſe his 
. Remainder cannot execute during the particular Eftate, and conſequently not 
obliged io do the Services of the Feud, and if ſuch Remainder was to veſt 
in the right Heirs as Purchaſers, it could not veſt during the Life of Tenant 
1 for Life, quia non eft heres viventis; and then by ſuch Conſtruction the Ser- 
AP |, vices of the Feud would be neglected during the Life of A. for there would 
4 be no one to perform them; but in the laſt Caſe you cannot veſt the Re- 
| mainder in the Leſſee for Years, for he is not Ferffatus within the Statute, 
WILEY for the Perſon that properly takes by the Feoffment is the Freeholder, and 
Mn | then conſequently, although you ſhould conſtrue a Limitation to ſuch right 
N Heirs a Remainder veſted in the Leſſee for Years; yet be, having not the 
Faſt | immediate Fagchold in him, would not be obliged to do the feudal Services 


| till the intermediate Remainder was ſpent; and therefore the Remainder to 
1160 | the right Heirs is not immediately veſted in the Leſſee for Years, becauſe 
[11] [ the Heir is the firſt that can have the Freehold as feudal Tenant to the Lord, 
HALT: | and therefore by the Words of the Donation muſt be the firſt Purchaſer of 
l ſuch Remainder; and though in the firſt Caſe they admit ſuch Limitation 
10115 to be a Remainder executed for publick Convenience, viz. that the feudal 
1 Services, if poſſible, may be anſwered; yet it would be ridiculous to admit 
| ſuch Conſtruction in the laſt Caſe, ſince it would not make a feudal Tenant 
"FR to anſwer the Services ; as to run counter to the Tenor of a Man's Grant, 
| without a Benefit to any Body, would be moſt abſurd, for ſuch Conſtruction 
would not make a feudal Tenant, becauſe the Leſſee for Years would not 
hold of the Lord, nor could the Lord avow upon him. | 
2 Rol. Abr. But if a Feoffment be made to the Uſe of A. and B. during their joint 
418, Lives, and after the Death of either of them, to the Uſe of C. for Life, 
* Page255 * and after to the Heir of the Body of B. though B. hath an Eſtate of 
Freehold, yet the Remainder limited to the Heirs of his Body does not 
veſt, but is in Abeyance, becauſe by this Limitation the Eſtate of Free- 
hold may determine in B. during the Continuance of his Life; and ſince 
| B. is not ter into the Eſtate during his whole Life, his Heir cannot take as 
|  Reprelenrative of him, for fach Repreſentative muſt be of an Eſtate of 
; which B. was ſeiſed; and ſince by the Intention af this Conveyance the 
i'coffor hath not limited it in ſuch a Manner, that B. in all Events ſhould 
die feifed of the Eſtate, it is plain he deſigns only a contingent Benefit to 
| | the Heirs of the Body of B. 'as original Purchafers, and not by Derivation 
[le from him, | 
. Fol. Abr. 4B. If a Leafe for Life be made to A. Remainder to the right Heirs of B. 
11 | ; this is a good contingent Remainder if Livery be made, becauſe ſuch 
Act of Notoriety delivers over the Freehold to A. at the Time it is made, 
| and thereby creates a Tenant, who is Feoffatus within the Statute to hold 
| | of the Lord, who is capable of doing the feudal Services, except Ho- 
„ mage, and on whom the Lord may avow; and by this Conſtruction there 
| 


111. is no Inconvenience, or Suſpenſion of all the feudal Services; for if A. 
q | ſhould die during the Life of B. the contingent Remainder would become 


I void, 


Eſtate in F ee-ſimple. 


void, becauſe there would be no feudal Tenant to attend the Services; for 
the right Heir could not take it during the Life of B. and then the Land 
would return to the Donor, who would be again Tenant to. anſwer the 
Services. | | | 6 03. never , 
But if A. makes a Leaſe for Life, or a Gift in Tail, Remainder to his And. z. 
right Heirs this is a void Limitation in its original Creation, for it cannot Se. Li. n 


- . ; k 1 6. 
veſt immediately no more than in the former Caſe, Quia non eft heres vi- Rel. Abe. 827. 


— 


5 


ventis; and to conſtrue it a contingent Remainder would be to ſuſpend the 2 Rol. Abr. 
Services of the Feud to no Purpoſe ; for it is not poſſible that it can veſt 415. 
during the Life of the Grantor, for ſo long as he lives; he can have no Re- Eon. 183. 


preſentative or Heirs, and therefore not like the former Caſe, which ma +» Sai} 


Mitford. 
poſſibly veſt the Minute after the Grant is made, or at leaſt during the Life — 284. 


of the Grantor; beſides, that in this Caſe, where the Feoffor has not parted 
with the whole Eſtate out of him, the Feoffee does not hold of the Lord 
within the Statute Quia emptores, c. and to conſtrue this Limitation to 
the right Heirs a Parting with the whole Eſtate, would be an abſurd Con- 
ſtruction, becauſe the Anceſtor, in caſe he outlives the particular Eſtate, 
muſt be in of his old Reverſion, ſince he cannot bave an Heir during his 
Life; and the Anceſtor cannot be ſuppoſed to deſign the Heir ſhould take 
as a Purchaſer, ſince it were an abſurd Intention, that that Eſtate, which 
would of Courſe deſcend to him, ſhould veſt in him in the ſame Manner as 
a Purchaſer; and by Conſequence, ſince there is no Alteration by the Con- 


veyance from the Courſe in_ which the Eſtate would have deſcended, it muſt 
be a void Limitation. 


| See Tit. Remainder and Reverfion, 4 Vol. 292, 


. Eſtate in Tail. 


EFORE we enter into a Diſquiſition of Eſtates-Tail, as they ſtand See this Sta- 
on the Statute de donis conditionalibus, it will be neceſſary to take tute ex und- 

a more particular View of the conditional Fee at Common Law, d. z Iaſt. 333. 

becauſe the Statute de donis creates no Eſtates-Tail, but of ſuc —— 


111 originall 
Eſtates as were anciently conditional Fees. ! — oy - > 


Feudum no- 


vum, in Oppoſition to Fee · ſimple abſolute, or the Feudum antiquum, and went only to the Deſcendants, either | 


Male or Female, according to the Words and Limitation of the feudal 


tion, and the I 
tinguiſhed into Feudum Maſculinum and Famininum. n | nce came to be d 


It Lands were given to a Man and the Heirs Male of his Body, the Co. Lit, 19. a 
Iſſue Female were not inheritable, becauſe the Feudal Donation expreſſing 
particularly what Heirs of the Donee were to inherit, no Heir, though of 
the Body of ſuch Feuditary, could inherit, that did not come under the 
Words and Limitation of the Donation. | | 


Vor. II. 4 A And 


_ ———— - 


8 — * 


— — 


— 8 a Aa Bi. ad hs. 


7 Co. 35. a» leaving a Daughter, the youngeſt Son came into the Succeſſion of the 


\ Effate in Tail. 


Co. Lit. 19. a. And if the Donee had Iſſue two Sons, and died, and the eldeſt died 


Feud and excluded the Daughter; and if there had been no Son, the Feud 
(a) For the (4) reverted to the Donor z for the expreſs Words of the firſt Donation, 
collateral which regulated all ſubſequent Deſcents, excluded all Females from inhe- 
Heirs were riting ſuch Feud; fo e contra'if the Feud had been given to a Man and the 
Pre $41 Heirs Female of his Body, the Deſcent was to be conveyed to the Females 
Abe act only, excluſive of all Males, actording to the Words of the firſt Do- 
nation. | | C00". | 

Co Lit. 13.3. But if the Limitation of the Feud had been to a Man and his Heirs 
|| See infra Male, ſuch Donation doth not exclude the Females, but lets them and (6) 
259.4 * and all collaterat Heirs in, becaufe ſuch Donation, not limiting the Feud to the 
5 Deſcendants of any Body, cannot be good as a Feudum neu; and if it be 
ole this at conſtrued à Feudum antiquum, the Courſe of Deſcent cannot be altered by 
this Day is a any Man's private Fancy ; and fince it appears by the Words of the Dona. 
Fee-ſimple. tion, that the Donor intended an Eſtate of Inheritance, his Words ſhall be 
Jon. 195. taken moſt ſtrongly againſt himſelf, and ſhall I che moſt abſolute Eſtate 
of Inheritance, which is a Fee-ſimple to which not only his lineal Heirs, 

but alfo his collateral Heirs, are inheritable. 7 
The Power of Alienation was not abſolute in the Feudum novum, be- 
cauſe ſuch Power might have been employed ro diſappoint the Lord of 
his Reverter; and yet they did not abfolutely take away from ſuch Feu- 
ditaries the Power of Alienation, becauſe that would have created a Per- 
petuity, which was againſt the original Policy of the Engliſh Law. To 
come therefore to a Temper between theſe Extremes, the Donee was not 
allowed to alien till Iſſue had, becauſe till then he had not a deſcendable 
Eſtate in him, and therefore could not transfer a deſcendable Eſtate to 
Co. Lit. 19. a. others; and if he ſhould have been allowed to have aliened whether he 
| low. 246. b. had Iſſue or nor, ſuch Alienations would have diſappointed the Limita- 
2 b. tions and Reſtrictions in the Gift, which brought it back to the Lord on 
8 4 4% Failure of Iſſue; and therefore they conſtrued the Words of the feudal 
2 Inſt. 333. Donation not only as a Limitation but Condition, which the Feuditary 
was obliged io perform before he had an abſolute Power over the Eſtate, 
for ſuch Donations were generally made for the Propagation of Families, 
* Page 257 * and therefore it beſt anſwered the Deſign of ſuch Gifts, to ſuppoſe the 
Power of Alienatian ta ariſe on the begetring Iſſue, becauſe in ſuch Caſes the 
Feuditary had the Contingencies of a Family; for when Iſſbe was had, they 
looked upon the Lord's Poſlibility to be at a great Diſtance, and they ad- 
* mitted of an abſolute Power of Alienation; therefore, if a Man had aliened 
before Iſſue had, the Lord could not have entred for a Forfeiture, becauſe 
that would have been contrary to his own Donation, which carried ir to the 
Feuditary and his Deſcendants; and therefore, if Deſcendants were afterwards 
born, the Lord was excluded during the Continuanee of ſuch Iſſue, and the 
Iſſue born after the Alienation could net have entred, becauſe they only 
claim as Repreſentatives to their Anceſtor, and therefore his actual Aliena- 
tion barred them. | 


+ Se Co. Lit. 19. a. See allo infre 265. d. The fue hath Remedy by a Formedon in deſeender, given 
| by Weftm. 2. c. 1. ide infra 587. | 14 


Plow. 235- But if fuch Tenant had aliened before Iſſue had, and afterwards had Iſſue, 
Co, Lit. 19. and then the Tenant and fuck Iſſue had died, ſuch Alienation had not barred 
the Donor of his Right of Reverter, becauſe the Condition was not per- 
farmed at the Time of the Alienation, ſo that the Tenant had not an abſo- 
jute Property veſted in him for the Purpoſe; wherefore, ſince the Alienation 
was before the Tenant had ſuch Power, it was ſubject to the Lord's Claim 


as if no ſuch Alienation had been, and by Conſequence the Lord my 
I ave 


Eftate in Tail. 
1 25 . 1 
have entered as in his Reverter, as if the Tenant had died without Iſſue, 

and the ſubſequent Birth of the Iſſue is dot a ſufficient Performance of the 

Condition to make the precedent Alienation valid, fince that were to allow 

of the Alienation of a Perſon who had no Power to alien.“ * See in/ra 
2 3009S 1} -t | 589. 

But if a Gift was made to a Man and the Heirs of his Body, and the 7 Co. 34, 35. 
Danee had died leaving Iſſue, ſuch Iſſue, without having Iſſue, might Co. Lit. 19 4. 
have aliened, becauſe, coming in by Deſcent, he had the ſame Power over it 
as he had over other Eſtates deſcendible, and ſucceeding into his Anceſtor's 
Eſtate, who had an abſolute Power of Alienation, he took it in the fame 
Manner diſcharged of any Reſtraint from the Condition, and the rather, 
becauſe octherwite the Iſſue could not have made the neceſſary Proviſions on 
his aun Marriage by a Family Settlement; but if the Iſſue had not aliened, 
it had followed the Limitation of the firſt Donation, becauſe the Eſtate had 
continued in the ſame Condition without Alteration, and conſequently, on 
Failure of Iſſue according to the firſt Donation, the Lord had been in, in 
his Feudal Right of Neverter. | 

And as the Feuditary had Power to alien the Land after he had Iſſue, Co. Lit. 19.a. 
ſo likewiſe might he have charged it with a Rent, Common, Sc. for this Rol. Abr. 
Power neceſſarily follows an ablolute and intire Property; for if he might 840. 
have aliened the Feud from his Iſſue, it is but Part of that Power to 
tranſmit it to his Iſſue under any Charge or Incumbrance he thought fit. 


So the Feuditary by having of Iſſue might have forfeited the Feud for 
Treaſon or Felony. n | 


Co. Lit. 19.8 
Rol Abr. 
or 840. 

If there was no expreſs Reſervation of Services in the firſt Feudal Dona- Co. Lit 
tion, the Donee held of the Donor as he held over. except enter 


LENS a Man made 

a Gift in Frankmarriage, for in ſuch Caſe the Donee held free from all Services till the fourth Degree was 
paſt; becauſe theſe Gifts being made by the Feuditary on the rug 
I 


e of his Daughter, or fome other Rela- 
tion, ſach Promotion was th t a ſufficient Conſideration for the Gift, without an Acknowledgment of an 


annual Service, or where the Tenant in Grand Serjeanty made a Gift in Tail generally, without any ſpecial 
Reſervation, Co. Lit. 23. a. | | a 


* 


Thus the Law ſtood till the 13 Ed. 1. c. 1. when the Statute de donis con- 6 Co. 40. a2. 
ditionalibus was made, which deprived the Feuditary of his antient Power of Sir Athen 
Alienation, upon his having Ifſue, or performing the Condition; the 00 "gh , 
Pretence of making this Statute, as appears from the Preamble, was to Co. Lit. 21. 
comply with the Will of the Donor, who in all ſuch Grants intended 2 aft. 335. 
that the Feud ſhould be tranſmitred to the Deſcendants of the Feuditary Mo. 155-6. 
in the ſame Plight he received it ; and upon Failure of the Deſcendants, 2 N 
* that it ſhould revert to the Donor himſelf; but the real Deſign of making Co. . 
the Statute was to introduce a Perpetuity to other Purpoſes; for, towards. Page 258 
the End of the Barons War, the Crown took up a new Method of Politicks 
to break the Intereſt of the Baronage ; for when any Feud that was then 
ſubſiſting in large Diſtricts and Territories eſcheated, or was forfeited to the 
Crown, the King divided them, and gave them out in leſſer Feuds, thereby 
to deſtroy the Power of the Peerage; this the Barons faw would tend to the 
Ruin of their Body, and therefore paſt this Act to make all ſuch new Feuds 
unalienable, and by that Means not forfeitable for Treaſon, though the 
Condition ſhould be performed by having Iſſue; and from the Time of 
this Statute, the Donor's Poſſibility or Right of Reverter was turned into a 


Reverſion; and the Donee, who before had a Fee-ſimple conditional, has 
now but an Eſtate- tail. 


Under 
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Eſtate in Tail. 


Under this Head we ſhall conſider; © 


(A) What Things may be intalled within the Statute de 

donis conditionalibus. 258. | 

(B) What Moꝛds are requiſite to create an Eftate-taſl in a 
Deed oz Gift. 259. | 

(C) Df the ſeveral Sorts of Eftates-tafl, 262. 

(D) How far Tenant fn Tail may charge his Cſtate, and 


what Acts of his relating to the Inhezitance hall bind the 
Iſſue, though the Jntafl continues. 265. 


(A) hat Things may be intailed within the 
Statute de donis conditionalibus. 


Co. Lit. 19. b. H E Statute makes Uſe of the Word Tenementum, and therefore the 
20. a, Eſtate to be intailed may be as well incorporeal as corporeal Inherit- 
ances, becauſe the Word Tenementum comprehends the one as well as the 
other, and conſequently not only Lands may be intailed, but all Rents, 

Commons, Eſtovers or other Profits ariſing from Lands. 
Co. Lit. 20.a, But it is not neceſſary that the Thing to be intailed ſhould ifſue out of 
| Land; for if ix be annexed to Lands, or any ways concerns or relates to 
them, it may be intailed within the Statute ; and therefore Offices and Dig- 
(a) 7 Co. 33. nities may be intailed ; and accordingly it has been (a) reſolved, That if 
Nevis Caſe. the King creates a Man Earl of D. to him and the Heirs Male of his Body; 
this is a good Intail of the Dignity within the Statute, becauſe the Title or 
Dignity relates to Lands; and anciently they were computed from their 
Poſſeſſions, as a Baron's Fee, an EarPs Fee, c. | | 
Co. Lit. 20a. So Offices may be intailed; as che Office of Earl-Marſhal of England, 
1 Rol. Abr. or the Office of a Steward, Bailiff, or Receiver of a Manor, becauſe 
838, theſe are demandable in a Præcipe, ut Tenementa, and being exerciſeable 


4 . within the Manor, are therefore looked upon as Members or Branches 
of it. 


Hard. 455. An Fquity of Redemption is intailable, becauſe the Mortgage being a 


Pledge for Money, Equity looks upon the Eſtate in the ſame Plight as it 
was before. : 
Co. Lit. 20. Charters may be intailed, becauſe they are Muniments belonging to 
the Land itſelf; but if the Intail be barred by collateral Warranty, 
* Page 253 * then the Heir ſhall not have Detinue for them, for then he cannot make 
| Title by Virtue of the Intail. b 
Co. Lit. 20.3, But Things merely perſonal, which only charge the Perſon, and neither 
Plow. 2. b. iſſue out of Lund nor rclate to it, nor can be demanded «t Tenementum in a 


| Maxwel's Precipe, cannot be intailed within the Statute, and therefore, if I grant to 


Caſe. 


Rol.Abr.237. B. and the Heirs of his Body, to be Maſter of my Hawks, or Keeper of 


my Hounds, with a Fee or Salary annexed to it; this is no Intail within 
the Statute, becauſe this can no way fall within the Notion of Tenementum. 


3 So 
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So if A. for him and his Heirs grents an Annuity t B. and the Heirs of Plow. 3. a. 
his Body; this, having no Manner of Relation to Land, is no Intail within Rol- Abr. 837. 
the Scatute, for ſuch Grant only affects the Perſon of the Grantor. | 

No Chattels real can be intailed, and therefore, tho' a Man, poſſeſſed of Co. Lit. 20. a. 
aTerm for Years, ſhould deviſe his Term to J. S. and the Heirs of his WA. 87. 
Body, yet the Term would go on in its old Channel to the Executors, and the . 
Iſſue of the Body of the Donee has no Intereſt in the Term, and J. &. may Chanc. Ro 
ſell or diſpoſe of it as he pleaſes; for this being no Tenementum within the 200. 
Statute, the Deviſee is not tied up from alienating it by that Act; fo it is of Vent. 194- 
a Truſt, for a Man can no more intail a Term in groſs by Way of Truſt, - Chan, Hay. 
than by Way of Deviſez but a Term for Years, which is created or kept 4 wide Plas 
on Foot to attend the Inheritance, is allowed is Chancery to wait upon the Tit. Devi/e | 

Intail of the Inheritance. 4 ; 9 | | 76, 79- 


t The Limitation of a perfonal Eſtate to one in Tail veſts the whole in bim. Vid. Fearne on 2 
Remainders. 3d Edit. fo. 345, Oc. In the Duke of Norfo/#'s Caſe, 3 Chan. Ca. 1, Ce. Lord Vor- 
tingham ſaid it was Lord Cotes Error in Leonard Lovie's Caſe to fay, that if a Term be deviſed to one and 
the Heirs Male of his Body, it ſhall go to him or his Executors no longer than be ſhall have Heirs Male of 
bis Body ; for theſe Words are not a Limitation of the Time, but an abſolute Diſpoſition of the Term. 
In the Duke of Norfolt's Cale a Limitation of a Term (created) to take Effect upon a dying without Iſſue, 
within the Compaſs of a Life then in being, was adjud a good Limitation to a third Son.———As to 3 
Diſtinction that hath been taken, between the Deviſe of a Term in groſs, and of a Term de news out of the 
Inheritance, wide Fearne 342, Oc. | 


as to the Intail of Copyholds, vide Tit, Copyhold. 
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(B) That TUozds are requiſite to create an 
Eſtate⸗Tail in a Deed oz Gift. 


HEN the Notion of Succeſſion prevailed, it was neceſſary in Feudal For the | 
Donations to uſe the Word Heirs to diſtipguiſh ſuch deſcendible IG which 
Feud from that which was granted only for Life, but as to the Word Body, fatal "og 
it was not neceſſary to make Ule of that in the Donation, but it might be Will, wid: 
expreſſed by any equivalent Words, and (a) therefore a Gift to a Man, and Tit. Devife. 
beredibus de ſe, or de carne, quos ſibi contigerit babere, or procreavit, is a good N 
Eſtate- Tail, for theſe ſufficiently circumſcribe the Word Heirs to the De- 204 *. * 
ſcendants of the Feuditary. | ſon of the 
7. — N 
for that Toheritances being only derived from the Law, the Law requires the Word Hejrs that prac 
the whole Notion of ſuch legal Repreſentation, but the Limiting the Inheritance to the Deſcendants of this 
or the other Body, is only the particular Intention of the Perſon that forms the Gift, and therefore the Law 
leaves every Man :0 expreſs himſelf in ſuch Manner as may mavifeſt that Intention. 


Therefore if Lands are given to a Man & bæredibus, quos Abi contigerit 7 Co. 41, 42. 
babere de uxore ſud; this is an Eſtate-Tail, tho* the Word Body be omitted; 
ſo if the Gift had been to him & heredibus ſuis de prima Uxore ſub, for this 
confines the Word Heirs to the Deſcendants of his Body, fince his Heirs, 
who can inherit that Gift, muſt be of his Wife, which no collateral Heir 
can poſſibly be. 4 

A Feoffment was made to the Uſe of A. for Life, Remainder to the Gn 
Uſe of B. and of the Heirs Male of the ſaid B. lawfully begotten, and Mo. 8 : 


Vor. II. 4 B for 7 00. 41S. C. 


WD +4 between 
Abraham and Twigg.” Lit. Rep. 344. Plow. 541. 3 Leon. 5. Hob. 32, 37. 4 Sid. 41. bat it would be 
Otherwiſe in a Will, which being made without the Affiſtance of a Lawyer, receives always Nassen f.. 
terpretation; vide Title Deviſe. | , 


1. b. : 
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Eſtate in Tail. 


n 
> ana 


for Default of ſuch Iſſue, Remainder over, A. dies, this is no Eſtate- 

page 260 * Tail in B. but a Fee-ſimple, becauſe there are no Words to ſhew from 

whoſe Body the Heirs Male of B. muſt proceed; for, to the Creation of an 

Eſtate-Tail, *tis requiſite that there be Words ſufficient to ſhew from what 

Body the Heirs mentioned in the Gift are to proceed, tho* the Word Body 

be not expreſsly uſed; for in this Caſe ſuch may be Heirs Male of B. that 

were never proceeding from his Body, ſince the Words of the Donation 

leave it at large, and do not require that they ſhould be begotten by any 

articular Perſon. "250 

2 Salk. 620, So where A. ſeiſed in Fee of a Copyhold, ſurrendred the ſame to the Uſe 

pl; 3: fas Of himſelf for Life, and after to B. and C. his Wife, pro & durante termino 
Cook, vitarum ſuarum naſuralium & hered. & aſſignat. prædidt. B. & C. & 

2 Ld, Raym. defectu talis exitus, to the Uſe of himſelf and his Heirs; and it was held by 

1144+ Holt Ch. Juſt. and two Judges, againſt Gould, that B. and C. had a Fee- 

Paſeh. 4 A. ſimple, and that pro defectu talis exitus imported nothing of their dying with- 


e out Iſſue, but was to be taken generally, and every Heir is the Iſſue of ſome 


' the rather a Body. 


Fee · ſimple in a | 
this Caſs, becauſe of the Word gu, for an Eſtate-Tail is not aſſignable ; but Gox/d cont. becauſe the In- 
tent of the Party was to create an Eſtate- Tail. ; | 


Carth. 343. But if A. ſeiſed in Fee makes a voluntary Feoffment to the Uſe of him- 
I 266. ſelf for Life, Remainder to the Uſe of J. S. and his Heirs for ever; and 

. Raym. for Default of Iſſue of the Body of J. S. then to the Uſe of the right Heirs 
we. aids. Of A. this being in a Conveyance by Way of Uſe, which is always conſtrued 
7 8 like a Will, and according to the Intention of the Party, gives J. S. but an 


Leigh and Eſtate-Tail. 

Brace. Hill. | | 

6 W. z. in B. R. and ſame Point ſaid to have been adjudged upon this very Deed in C. B. between Cote and 
Roberts, Hill. 2 W. 3. | | 


7 Co. Ar. If Land be given to A. and B. his Wife, and their Heirs, & aliis bere- 
| dibus of the ſaid A. ſi difti bæredes de A. & B. executores obierint fine here- 

dibus de ſe, this is a good Eſtate-Tail, tho* the Word Body be omitted, be- 
cauſe there are Words equivalent, which equally circumſcribe the general 
Import of the Word Heirs to the Deſcendants of the Body of A. and B. 

Rol. Abr. 838. If Lands are given to a Man and the Heirs of his Body, Remainder to 

Co. Lit. 20.b. F. S. and his Heirs in forms predifa,; this is a good Remainder in Tail to 
F. S. for by a neceſſary Relation the Mind is carried to the Words of the 
firſt Gift, which circumſcribe the Heirs of the Donee to the Deſcendants of 
his Body; ſo if the Remainder had been limited to J. S. in formd predif. 
this Limitation, without the Word Heirs, had veſted a good Eſtate-Tail in 
him in Remainder; or if a Leaſe for Life had been made to 4. the Re- 
mainder to B. and the Heirs of his Body, Remainder to J. S. in eadem 
forma, theſe Words, having ſuch a neceſſary Relation to thoſe. Words 
which immediately precede them, repreſent to us the Intention of the Do- 
nor as plainly as if he had expreſſed himſelf in all the Terms of the firſt 
Limitation. | 

Co.Lit.20.b. But if a Gift be made to A. for Life, Remainder to B. and the Heirs of 

8 his Body, Remainder to J. S. in formd prædict. this, according to my Lord 
Coke, is a void Limitation to J. S. for, tho? the Mind is carried to the for- 
mer Limitations, yet finding no neceſſary Relation to one more than the 
other, it can determine nothing poſitively as to the Intention of the Donor, 
and therefore ſuch Limitation is void for Uncertainty. 


+ Note, Co. Lit. 38 5. b. ſ:ys, „If a Man letteth Lands for Life, the Remainder in Tail, the Remain- 
é der eadem ferma, this is a good F/!aze-T ail, quia idem ſemper refertur proximo precedenti.” And this 
ſeems to be Law, for the Reaſon aſgned, | 3 

3 2 bY * X | If 
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Eſtate in Tail. 
If Lands be given to a Man and his Heirs, abend. to him and the Co Lit. 2 <.a- 


Heirs of his Body; this is but an Eſtate-tail, becauſe the Habendum ex- 8 * ' 4. b. 


unds the general Word Heirs in the Premiſſes; for though it cannot 66, 80. 


change or alter them, ſo as to retract the Gift in the Premiſſes, yet it 
* may well conſtrue and explain them while ſuch Conſtruction is conſiſtent *Page 261 
with the Premiſſes, and does not deſtroy the Operation of the Words 

mentioned in them, but only explains in what Senſe they are to be taken, 

and what Heirs are comprehended ; but if the Limitation in the Premiſſes 

had been to a Man and the Heirs of his Body, habendum to him and his 

Heirs, it had been a Tail with a Fee-ſimple expectant, becauſe this Ha- 

bendum cannot be conſtrued an Expoſition, for that it comprehends all 

Heirs in general, and doth not confine or interpret the Premiſſes, and 

therefore, being more comprehenſive than the Premiſſes, paſſes the Fee- 

ſimple expectant. | 

If Lands be given to a Man and his Heirs, Habendum to him and his Rol. Abr. 838. 
Heirs, if the Donee has Heirs of his Body; and if he dies without Heirs Co Lit. 21.a. 
of his Body, that the Land ſhall revert to the Donor, or babendum to Bro. Tit. Tail. 
him and his Heirs, if he hath Iſſue of his Body begotten ; and if he dies“ 
without Heirs of his Body, that the Lands ſhall revert to the Donor 1 
this is but an Eſtate- tail in the Donee, becauſe the Habendum plainly ex- 
plains in what Senſe the Word Heirs, which are uſed generally in the 
Premiſſes are to be taken, nor does ſuch Explanation retract the Gift in 
the Premiſſes, becauſe the Word Heirs have till their Operation, and by 
ſuch Conſtruction are more conformable to the Will and Intention of the 
Donor ; but if the Habendum had been for Life, that had been a void Li- 
mitation, becauſe no Explication can reconcile the Habendum to the Pre- 
miſſes; and where the laſt Words of the Donation retra& the former Gift, 
they are taken as inſignificant and void, becauſe no Man is allowed to 
vacate his own Grant. | | : | 

If a Feoffment be made to A. and his Heirs, with Warranty to him and Rol. Abe. ach 
his Heirs, and if it happens that he dies without Heirs of his Body, that Rol. Abr. 6s. 
it ſhall remain to J. S. in Fee; this Limitation of a Remainder explains 
what Heirs of the Donee ſhould take; for 'tis plain that the Donor intended 
the Word Heirs in the Premiſſes ſhould not be taken in their moſt extended 
Senſe, for then they would convey an abſolute Eſtate, which would bear 
no Limitation of a Remainder over to J. S. and then that Part of the Gift - 
would be void, which, by an eaſy Explication of what Heirs the Donor 
meant in the Premiſſes, is made good and conſiſtent, without any Force or 
Violence to the Premiſſes. 

If Lands are given to a Man and a Woman and their Heirs, habendum Cro.Car. 476. 
to them and the Heirs of their Bodies, Remainder to them and the Sur- 2Rol. Abt. 68. 
vivor of them for Life, to hold of the Chief Lord; this has been ad- Z and 

judged an Eſtate-tail with a Fee-ſimple expectant; for though the Habendum er. 
explains what Heirs are meant in the Premiſſes, and there is no Mention 
of the Word Heirs in the Remainder ; yet 'tis plainly the Intention of 
the Donor, that the Intereſt in the Land ſhall not ceaſe upon the Deter- 
mination of the Eſtate-tail, becauſe there is a Remainder limited over to 
take Effe& when the Tail is ſpent; and if the Limitation of the Remainder 
paſſes any Thing, it muſt be a Fee, becauſe they had a greater Eſtate 
already in them than for Life; and t this the rather, becauſe the 7 enend. is 
expreſly to be of the Chief Lord, which ſhews they intended to leave no 
Eſtate in themſelves. 

If I give Land to a Man and his Heirs, viz. the Heirs of his Body; 
this is but an Eſtate-tail; for here I explain the general Import of the 
Word Heirs to the Deſcendants of the Body of the Donee. | 

A Feoffment was made to A. babendum to him and the Heirs of his Gro. Jac. 400, | 
Body, to the Uſe of him and his Heirs and Aſſigns for ever; this is only Cooper and | 

an franklin. 


Hob. 172, 


Eftate in Tail. 


2 Co. 78. ar Eſtate-tail in A. and no Fee- ſimple, for the Lands are ſo appropriated 
Plow. Isg by the firſt Words to the Donee and his Iſſue, that no Act or Limitation 
_ 2 of the Parties can take it out of them; nor does the Statute 27 H. 8. c. 10. 
40. execute the Poſſeſſion to the Uſe; for the Statute never intended to exe- 
Co. Lit. 19.b. cute any Uſe but that which the legal Tenant had been obliged to execute 
before the Statute ; but the Act de donis, as it tied down the Donee 
Pp * from alienating, ſo it would not permit the Chancery to oblige the Donee 
Page 262 to give the Land away from his Iſſue ; the ſame Law if the Uſe had been 
"NF limited over to a Stranger, for the ſame Reaſon. 
10 Cro.Car.231, Lands were given to Baron and Feme, babend' to Baron and Feme to 
48 Jenkins verl, the Uſe of them and the Heirs of their Bodies; this was adjudged an 
1 | Young. 245. Eſtate- tail; for though ſuch Limitation of a Uſe to a Stranger had not been 
wi \ Meredith verl. à good Eſtate-tail, becauſe the legal Eſtate in Baron and Feme had only been 
i * for their Lives, yet here being no Feoffee diſtinct from the Ceſtui gue Uſe, 
M but they being all the ſame Perſon, by Conſequence there is no Uſe diſtin&t 
1128 from the legal Eſtate, and therefore the Word Uſe may be very properly 
al | rejected, in order to eſtabliſh the Intention of the Conveyance, and then 
the Cafe amounts to no more than if an Eftate were limited to Baron and 
Feme for their Lives, with Remainder to them and the Heirs of their 
Bodies. | 


: — — 


in! 


[ (0) Of the ſeveral Sozts of Cltates-tail, 


1 4 Lit. Set. 14. IF Lands are given to a Man and the Heirs of his Body, this is a Tail 
70 General; becauſe all his Deſcendants may poſſibly come into the Succeſ- 
ſion; ſo that if the Donee has ſeveral Wives, the Deſcendants of every 
N Wife may inherit, becauſe they fall within the Words of the Donation; 
VIE but the Donor a, 4 have by particular Expreſſions confined the Succeſſion 
| to any particular Deſcendant, as to the Heirs Male or Heirs Female; and 
l | hence the Diſtinction between Eſtates in Tail Male and Tail Female. 
a Lie. 25.b. If Lands are given to a Man and the Heirs Male and Female of bis Body, 
. but great this is a Tail General; becauſe by ſuch Limitation all the Deſcendants ot 


| Care muſt the Feuditary may inherit. 
be taken to , 
limit the Eſtate to the Deſcendants of be Body of the Donee ; for if Lands be given to a Man and his Hein 
Male, this is a Fee-ſimple. Co. Lit. 13. So if the Limitation had been to the Donee and his Heirs Fe- 
male, or to the Donee and his Heirs Male or Female, Lit. Sect. g1. 


Co. Lit. 27. If Land be limited to the Son and his Heirs, of the Body of his Father, 
this is a Fee-ſimple in the Son, and no Intail at all, not being limited to the 
Son's Deſcendants ; nor is there in this Caſe any proper Limitation or Re- 

ſtriction of the Word Heirs, becauſe it limits it to his Heirs of the Body of 

the Father; now there is plainly a Deſign to place the Intereſt that is to veſt 

in the Son; and yet it ſhould not go merely to the Son's Deſcendants, but 

to all Collaterals, as far as they could claim under the Body of the Father; 

now ſuch a Limitation the Law will not endure, it not being an Eftate-tail 

confined to the Deſcendants only; and therefore it muſt be a Fee-ſimple ; 

for to allow Men to form ſuch new Sorts of Eſtates would be very incon- 

venient, as 1t would pur it in the Power of private Perſons to make new 
Limitations touching the Courſe of Deſcents, and thereby render all De- 

ſcents uncertain, | 


4 


But 


* 
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But if the Eſtate were limited to the Son, and to the Heirs: of the Bo- bit. Seft. 30. 
dy of the Father, though the Father was dead at the Time of the Gift; yet 
it is a good Iatail, becauſe: here the Word Heirs are Words of Purchaſe, 
and it is a good Name of Purchaſe after the Father's Deceaſe; and the Son, 
being only Tenant for Life by the Words of the Gift, by the ſecond Words 
takes the Intail as a Purchaſer, but in the other Caſe, the Words b:s Heirs, , 8 
* are merely Words of Limitation, and therefore affect an Intail, which the 1 


f If there had 
Law will not endure. been Grand- 


father, Fa- 
ther, and, Son, and the Father dies, and the Limitation had been to the Grandfather and to his Heirs of the 
Body of the Father, this is a. good [ntail; for it goes. to the Deſcendants. only, and it limits what Sort of 


Deſcendants it ſhall go to, wiz. ſuch only as were begotten by the Father. Co. Lit, 20. b. Bro. 
T ail 10. 5 | 1 


- 


* 1 


If Lands be given to Huſband and Wife, and the Heits of the Body of Co Lit. 26. a. 
the Survivor; this is a good Donation to veſt an Eſtate- Tail General in the Re Co. 2 
Survivor; but the Eſtate- Tail does not veſt till one of them dies; and then, 6 
becauſe all the Deſcendants of the Survivor may inherit the Gift, it is a Tail 
General. | | 

Tail Special is where the Eſtate is limited to ſome particular Heirs of the Lit. Seck. 16. 
Body of the Donee, as to the Heirs of ſuch a Woman; as if Lands be given | 
to a Man and his Wife, and the Heirs of their two Bodies begotten; for 
though all the Deſcendants of that Marriage may inherit the Gift, yet all 
the Heirs of the Body of the Donee cannot inherig; for if the Woman ſhould 
die, and the Man take another Wife, the Iflue of the Donee by the ſecond 
Wife ſhould not inherit, becauſe the Limitation of the Gift was only to the 
Deſcendants of the Feuditary by the firſt Marriage. 

If Land be given to a Man and a Woman unmarried, and the Heirs of Co. Lit. 25. b. 
their Bodies, this is a Tail ſpecial, for the Poſſibility that they may marry, Bro. fare 24. 
and then the Deſcendants of that Marriage can only inherit; fo if the Gift acting 
be made to a Man that hath a Wife, and to a Woman that hath a Huſ- 

- band, and the Heirs of their Bodies; this is a Tail ſpecial preſently in 
them, for the Poſſibility that they may marry ; and the Deſcendants of ſuch 
Marriage may inherit according to the Limitation of the Gift. | 

But if Land be given to two Men and their Wives, and the Heirs of Plow. 35. a. 
their Bodies begotten, they have a-joint Eſtate for Life, and ſeveral Inhe- Co. Lit. 25. b. 
ritances, but no jaint Eſtate in Tail; becauſe, tho? the Huſband and the 
Wife of the other may die, and the Survivors may. marry, yet the Gift 
being made to them all, and the Heirs of their Bodies, it is impoſſible 
that there ſhould be one Heir or Deſcendant of all their Bodies, and there- 
fore it can be no joint Eſtate-Tail in them all; but they all four take jointly 
for Life, and each Huſband and his Wife have a ſeveral Inheritance in a 
Moiety. | 

If Lands be given to two Men, and the Heirs of their Bodies begotten, Lit.SeR. 283. 
they have but a joint Eſtate for Life, and ſeveral Inheritances; for though ; 

the Gift be limited to the Deſcendants of their Bodies; yet, it being im- 
poſſible there ſhould be one Deſcendant of both their Bodies, they cannat 
have a joint Eſtate-Tail. | | 

So if Lands be given to one Man and two Women, and the Heirs of Lit. Sec. 283. 
their Bodies begotten, they have a joint Eſtate for Life, and ſeveral Inhe- Co. Fit 25. 
ritances; becauſe there can be no one Iſſue of both the Women's Bodies; 
and if the Man ſt. ould marry one of them, yet it is not limited in the 
Donation, which of them, in caſe of ſuch Intermarriage, ſhould firſt take. 
lf an Eſtate be limited to Huſband and Wife, and the Heirs of their ; H. 6. 48. 
Bodies, and they are divorced @ Finculo- Matrimonit, they are only Tenants 7 H. 7. 16. 

for Life; becauſe they ſhall not be preſumed to intermarry after they are 
once legally diverced by Church Cenſures. WE 
Vor. II. "4 | But 
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Eſtate in Lail. 


Ann. 


Co. Lit. 24. b. But there are other Sorts of Eſtates-Tailz as when the Donation is li. 
Hob. 31. mited not only to the Deſcendants of the Donee by one Woman, but 
more particularly to one Sort of Deſcendants of ſuch Marriage, exclu- 
ſive of others; as if Lands be given to a Man and a Woman, and the 
Heirs Male of their Bodies; this is an Eſtate in Tail Male, for the Donor 
having expreſſed what Heirs ſhall inherit, none can claim under ſuch Gift 
that does not come under ſuch particular Deſcription z ſo if the Limita- 
tion had been to the Heirs Female; for the Donee being capable of 
taking by Purchaſe, the Donor may limit the Succeſſion of the Land to 
which of the Deſcendants of the Donee he pleaſes ; but if the Limitation 
had been to A. for Life, Remainder to the Heirs Female of the Body 
of J. S. and J. S. has Iſſue a Son and a Daughter, the Daughter can 
take nothing by ſuch Gift; the Reaſon of the Difference is this; becauſe 
* Page 264 * in the firſt Caſe the Donation ſpecifies what Sort of Deſcendant of the 
Donee ſhall take; but in the laſt Caſe it ſpecifies who ſhall take originally; 
and the firſt Purchaſer muſt come fully up to the Deſcription in the 
Donation, or elſe there can be no Gift, and while there is a Son of J. $, 
no Female can be Heir, and conſequently not a Perſon capable of taking 
originally by the Gift; but if F. S. hath Iſſue a Son and a Daughter, and 
the Son hath Iſſue a Daughter, and dies, and a Leaſe for Life is made, 
| Remainder to the Heirs Female of the Body of J. S. the Daughter of 
the Son ſhall be the Purchaſer, becauſe ſhe comes within the Deſcription, 
being both Heir, and likewiſe a Female, though ſhe was deſcended from 
a Male. | 
Lit. Sect. 26, If Lands be given to a Man and his Wife and the Heirs Male of the 
27, 28. Body of the Huſband this is a ſpecial Tail in the Huſband, and but an 
Yelv. 3. Eſtate for Life in the Wife; ſo if the Limitation had been to the Heirs 
2 verſus Male of the Body of the Wife by the Huſband begotten, 'tis an Eſtate for 
— Life in the Huſband, and a Tail in the Wife; for to which ever Body 
the Word Heirs inclines by the Limitation, it creates a deſcendible Eſtate 
in ſuch Perſon; but if it be not more particularly limited to the Body of 
one than the other, but inclines to each alike, then it creates a deſcendible 
Eſtate in both of them; as if Lands be given to Huſband and Wife, and 
the Heirs which the Huſband ſhall beget on the Body of his Wife, both 
of them have an Eſtate-Tail, becauſe the Word Heirs, which creates the 
deſcendible Eſtate, is not limited to one more than the other. 
Hob. 84. If a Feoffment be made to the Uſe of A. and B. Huſband and Wife, 
Skeat verſus and the longeſt Liver of them, and after the Deceaſe of the ſaid A. and 


Oxenbridge. g. then to the Uſe of the Heirs of the Body of the ſaid A. begotten on 
the Body of B. this is an Eſtate-Tail in the Huſband, for the Word 
Heirs is limited to the Body of A. though to be begotten on the Body of 
the Wife. 

Yelv.131. So if Lands be given to Baron and Feme, and the Heirs of the Body 


If the Limi- of the Feme, by the Huſband and J. S. engendred; this is an Eſtate- 
tation had Tail in the Feme, but ſo far inlarged by the laſt Wards, that the Heirs 


— 41 of her Body begotten by J. S. may inherit after the Iſſue by the preſent 


Corpus of the Huſband. 
Feme by the | | 
Huſband begotten, whether this had been an Eſtate-Tail in them both, is left a 2. f 


— — 


t Does this materially differ from the laſt Part of the Caſe above, where Lit. ſ. 26, is cited? 


Lit. Set. 24 And it is to be obſerved, that in all Inſtances of ſuch ſpecial Tails, which 
limit the Lands to one particular Sort of Heirs, no Deſcendant of the Donee 
can make himſelf inheritable to ſuch Gift, unleſs he can convey his Deſcent 
through that particular Sort of Heir to which the Succeſtion of the Land 


Was 


* — ** * r 


Eſtate in Tail. 
was firſt limited; therefore if Lands be given to a Man and the Heirs Male 3 
of his Body, and he has Iſſue a Daughter, who has Iſſue a Son, this 8Son | 
ſhall never inherit that Gift; for the Son, being obliged to claim through 
the Daughter, muſt neceſſarily ſhew himſelf out of the Words of the firſt 
Donation, which limited the Lands only to the Heirs Male of che Donee, 
which the Daughter cannot N taken to be. . . 

For the ſame Reaſon, if the Lands be given to a Man and the Heirs Co. Lit. 25. b. 
Male of his Body begotten, the Remainder to him and the Heirs Fes © | 
male of his Body, and the Donee hath Iſſue a Son, who hath Iſſue a 
Daughter, who hath Iſſue a Son; this Son can inherit neither of theſe 
Gifts; nor the Tail Male, becauſe whoever claims as Heir to ſuch a Gift, 
muſt convey his Deſcent wholly through Males, which the Son cannot do 
in this Caſe, becauſe he muſt neceſſarily ſhew himſelf a Deſcendant of the 
Daughter, before he can make himſelt Heir to the firſt Son; nor can he 
inherit the Tail Female, becauſe that Limitation being to that particular 
Sort of Heir, no Male, though the immediate Deſcendant of a Female, can *p 6 
* inherit, becauſe he is another Sort of Heir than is deſcribed in the Dona- age 20g 
tion; but if in this Caſe the Gift had been to a Man and the Heirs Male 
of his Body, Remainder, to him and the Heirs of his Body; ſuch Son may 
claim under that Gift, becauſe every Deſcendant of ſuch Donee may claim 
under the Remainder, it not being limited to one Sort of Heir more than 
another | 

Land given to a Man and his Wife & beredi de Corpore & uni beredi Vent. 228. 
tantum, was adjudged an Eſtate-tail, though the Limitation be to the Heir 
in the ſingular Number, becauſe the Word Heir is nomen colleFivum, and 
extends to all that deſcend from him. 
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(D) How far Tenant in Tail may charge his 
Eſtate, and what Acts of his relating to the 
Inheritance ſhall bind the Jſſue, tho' the 
Intail continues. 


TE Statute de donis affecting a Perpetuity reſtrained the Donee in 
Tail, either from alienating or charging his Eſtate-tail ; and by that 
Act the Tenant in Tail was likewiſe to leave the Land to his Heirs as he 
received it from the Donor ; and upon that Statute the Heir in Tail might 
have avoided any Alienation or Incumbrance of his Anceſtor ; and as the 
Law ſtood upon that Act, ſo might he in Reverſion, when the Heirs of 
the Donee failed, which were inheritable to the Gift. The Crown lon 
ſtruggled to break through the Perpetuity which was eſtabliſhed by this 
Law; and in the Reign of E. 4. we find the pretended Recompence given 
againſt the Vouchee in the Common Recovery to be allowed an Equivalent : Aer 
for the Eſtate-tail; and becauſe this Recompence was to go in Succeſſion Vent. * 
as the Land in Tail ſnould have done, therefore they allowed the Recovery 
to bar the Reverſion as well as the Iſſue in Tail, becauſe he in the Re- 
verſion was to have the Recompence upon Failure of Iſſue of the Donee. 
The Statute de donis, by an expreſs Clauſe, provides agajnſt the Opera- 2 Inſt. 336. 
tion of a Fine, and by that Law a Fine levied by Tenant in Tail amount- Plow. 57. b. 


ed 


V 


— 


Estate in Tail. 


Lit. Sect. 613. 
But how far 


this Time 
bind his Iſſue, 
by making 
Leaſes pur. 
ſuant to the 


26. 


Rol. Abr. 841. 


842. 


2 Bulſt. 245. 
Crawly and 
Marrow, 


Co. Lit. 343.b. 4 
Rol. Abr. 8 
Plow. 436. 
10 Ca. 37. 


wt. 


make any ri 


to avoid his own Act 
Reverfion after Failure 
ments and recover againſt the Feoffee. 


32 H. 8. c. 28. wide Tit. Leaſes and Terms for Years. 


42. Rent-char 


4 


But how theſs ed to no more than 3 Diſcon 
Recoveries or itt Tail at this Day. 

Fines affect | : 
the Iſſue in Tail, or him in Reverſion or Remainder, id? 


of 


+ Via. ante 257, and infra 587. 


Tit. Recoveries, and Tit. Fines. 


ple by De- 


tinuance, like a Feoffment in Pais by Tenant 


At the Common Law the Tenant in Tail could not grant or alien, nor 
ghtful Eſtate of Freehold to another, but for Term af his own 

the Tenantin Life; | for though a Feoffment in Fee, or for Life, made by Tenant in 
Tail may at Tail, are good againſt the Tenant himſelf, becauſe. the Law allows na Man 
et after his Death the Iſſue in Tail or thoſe. in 

Iſſue, may by proper Actions avoid ſuch Feoff- 


Bro. Contract, The Tenant in Tail is Maſter of the Inheritance, and as ſuch has Power 
over all the laſting Improvements growing on it ; ſo that he may cut down 

the Timber- Trees, and diſpoſe of them as he pleaſes, without barring the 
Intail ; but this muſt be underſtood with this Reſtriction, that, if Tenant in 
Tail ſells the Trees growing on the Inheritance, the Vendee muſt ſever 
them during the Life of Tenant in Tail ; for if he dies before they are cut 
down, his Heirs in Tail ſhall have them as Part of the Inheritance, and the 
Vendee, tho? obliged to pay the whole Sum contracted for, yet ſhall not 
Page 266 ® be allowed to cut down one Tree after the Death of Tenant in Tail; for 
as the Tenant in Tail has Power over the Inheritance but during his own 

Life, ſo he can delegate that Power to another but for the ſame Time; 
and conſequently whatever remains Part of the Inheritance at the Death of 
the Tenant in Tail, at which Time his Power over it ceaſes, mult neceſſa- 
rily go to the Heir ro whom the Inheritance belongs. 
So if Tenant in Tail grant Eftovers to another, or the Veſture of his 
Woods, theſe Grants determine with his Death; for as t 


the Inheritance, fo they muſt neceſſarily ceaſe when his Power who granted 
them 1s determined. | 


If Tenantin Tail acknowledges a Statute or Recognizance, 
Rol. Abr. 842. the Land is extended, the Iſſue may ouſt the Conuſee after th 
| his Anceſtor ; for the Tenant in Tail can charge the Intail but during his 
Life, becauſe the Statute de donis preſerves it free from all Incumbrances 
for the Iſſue in Tail ut voluntas donatoris obſervetur. 

But if Tenant in Tail acknowledges a Recognizance, and dies, and the 
Conuſee brings a Scire facias againſt the Heir in Tail, who pleads Riens per 
Diſcent in Fee-ſimple, and pending the Scire facias makes a Leaſe for Years 
to J. S. and the Jury find the Iſſue in Tail had Land in Fre- ſi 
ſcent, the Court adjudged that the Conuſee ſhould extend the Land againſt 
the Iſſue in Tail, and that J. S. could not falſity ; for after the Verdict 
the Iſſue ſnall not be allowed to ſay, that he is Tenant in Tail; but the 
Verdict, tho? a Perverſe one, ſhall bind him, and be in Force till diſproved 
by Attaint; nor can the Leſſee falſify, becauſe the Leaſe was made after 
Verdict given, when the Iſſue himſelf was bound, and conſequently. all 

that claim under him muſt be ſo too. 

Yet if a Diſſeiſor makes a Gift in Tail to A. and A. in Conſideration of 

Releaſe from the Diſſeiſſee of all his Right to the Land, grants him a 
ge in Fee; this ſhall bind the Iſſue, for this turns upon the Re- 

verſe of the former Caſes; for as the Iſſue in Tail may avoid thoſe Grants 

and Charges, becauſe they tend to the Prejudice of the Iſſue and Deſtruc- 


hey are Charges on 


upon which | 
e Death of 


tion 


Eſtate in Tail. 
tion of the Iatail; ſo this Grant to the Diſſeiſee is good to bind the Iſſue, 
becauſe it tends to the Advantage of the Donee and his Iſſue by Strengthen- 
ing their Title, and making that an indefeaſible which before was a preca- 
rious Eſtate, | 15,4 4% 
So where a Deviſe was made of Land in Tail, upon Condition that the Cro. Jac. 427. 
Donee ſhould grant a 1 out of the Land to another and his Dutton ver. 
Heirs, the Donee granted the Rent purſuant to the Condition; and ad- — 94 ba 
judged the Rent ſhould not determine with the Death of the Donee, but "_ 
ſhould bind his Iſſue, for this is in Preſervationof the Intail, and for the Be- 
nefit of the Iſſue, and is not contra formam doni, but in Compliance to the 
Will of the Donor. - X | 4 
A. ſeiſed of Lands in Tail, agrees with B. that he and his Heirs ſhall en- Chan. Caſes 
joy the intailed Lands, if 4. and his Heirs may enjoy his Fee-ſimple 171. Re 
Lands; this Agreement is executed accordingly z and B. had a Decres . Nef. 
againſt A. to levy a Fine, and ſettle it purſuant to the Agreement; but A. 
died without doing of it, though *twas decreed that A. himſelf was bound 
by his Agreement to convey, yet ſince he died before he executed the Fine, 
his Iſſue was not bound by the Agreement; but if the Iſſue in Tail had 
approved of his Anceſtor's Agreement, as he did in this Caſe, by enter- 


ing on the Land of B. then it becomes his own Agreement, and conſe- 
quently in Equity he ſhall be obliged to perform it, 


* —— 


— —_— 


Ettate⸗tail after Poſlibi⸗ 
lity of Illut extinct, 


(A) Who may be Tenant in Tail after Poſſibility of Iſſue 
extint, and how their Eſtates are to be created, 267. 
(B) The Power this Tenant has over the Inheritance, and 


in what Reſpefts he is conſidered as a bare Tenant fo? 
Life. 269. | BY | 


Vor, II. 4D. | Who 
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Eſtate in Tail after 


Lit. Sect. 32. 
_ & Stud, 
1. 


Lit. Sect. 33. 


Lit. Sect. 32. 


2 


Co. Lit. 28. a, 


* Page 268 


11 Co. 80. b. 
Co. Lit. 38 & 


1 Co. 80. b. 


Intail. | | 


yet they are not Tenants in Tail after Poſſibility, &c. but the Inheritance 


(4) cho may be Tenant in Tatil after Po- 
ſibility of Pelue extinct, and how their Eſtate 
are to be created. 


UCH Perſon is Tenant in Tail apres Poſſibility of Iſſue extinct, 
as ſurvives the Perſon by whom, or on whom, the Iſſue was to be 
begotten; as where Lands are given to a Man and his Wife in ſpecial 
Tail, if the Huſband dies without Iſſue, the Wife is Tenant in 

Tail after PoMblliry, Cc. becauſe the Huſband, by whom the Iſſue inhe- 
ritable to ſuch ſpecial Tail was to be begotren, is dead, fo rhat, there bei 
no Iſſue living at his Death, there is now no Poſſibility of any by him; ſo 
t converſe, it the Wife dies without Tue the Huſband is Tenant in Tall 
after Poſſibility, becauſe ſhe being the Perſon on whom the Iſſue inheritable 
to the Eſtate-tail was to be begotten, when ſhe dies without Iſſue, there is 
no Poſſibility of the Huſband's having any Iſſue by her inherirable to the 
Tail. So 8 

If Lands be given to a Man and his Heirs which he ſhall beget on the 

Body of his Wife; in this Caſe, though the Wife takes nothing by the 
Gift, yet if ſhe dies without Iſſue of her Body begotten by her Huſband, 
he is Tenant in Tail after Poſſibility, becauſe the Wife, on whoſe Body the 
Iſſue was to be begotten, being now dead without Iſſue, he can have none 

her. 

wh Baron and Feme be Tenants in ſpecial Tail, and one of them dies, 
leaving Iſſue, though the Survivor cannot be Tenant in Tail apres Poſſibi- 
lity during the Life of ſuch Iſſue; yet if that Iſſue dies without Iſſue, fo 
as that there is not any Iſſue living which can inherit by Force of ſuch In- 
tail, then the Survivor becomes Tenant in Tail after Poſſibility, Sc. for 
finge the ighetitable to ſuch Intail was to proceed from both the Bo- 
dies of the Donees, upon the Death of either of them without Iffue, *cis 
plainly impoſſible the Survivor ſhould have any Iſſue inheritable to the 


But if Baron and Feme, Tenants in ſpecial Tail, live till each of them 
be 100 Years old without Iſſue, yet they ſtill continue Tenants in ſpecial _ 
Tail; for however improbable it may ſeem that they ſhould have Iſſue at 
that Age; yet the Law ſees no Impoſſibility of having Iſſue, and there 
* muſt be no Poſſibility of having Iſſue, before the Donees or either of them 
can be Fenants in Tail apres Poſſibility ; befides, there is not any particu- 
lar and certain Periud of Time in which the Poſſibility of Iſſue ceaſes, and 
therefore the Law cannot make either of them Tenant in Tail after Poſſi- 
bility, till after che Death of one of them. 

If Lands be given to Baran and Feme and the Heirs of their two Bodies, 
and they are divorced cauſa præcontractus or Afinitatia, here there is no 
Poſſibility of their having Iſſue which can inherit by Force of the Gift, and 


is turned into a bare joint Eſtate for Life, for the Impoſſibility of having 
[Tue muſt proceed from the Act of God, to make them Tenants in Tal 
after Poſſibility, c. but in this Caſe it proceeded from the Act of the 
Parties. | 
Fo if Lands be given to a Man in Tail upon Condition, that if he does 
ſuch an Act, that he ſhall have the Land but for Life; ſuch Donee, upon 
Breach of the Condition, 1s but barely Tenant for Life, and not Tenant in 
Tail apres Pollivility, &c. becauſe here by his own Act it becomes m_ 
ible 


Poſſibility of Iſſue extinct. 
ſible to have Inue inheritable to the Tail, which by his own Act he has de- 
ſtroyed and forfeited. | 


— — 


A Peoffment was made to the Uſe of a Man and his Wife for their Lives, 11 Co. 80, 81, 


Remainder to the Uſe of their next Iſſue Male to be begotten in Tail, Re- Co. Lit. 28. a. 
mainder to the Uſe of the Huſband and Wife and the Heirs of their two 28 
Bodies begotten, they haviog no Iſſue Male at the Time of the Feoffment; | 
in this Cafe the Huſband and Wife are Tenants in Tail executed; and up- 

on the Birth of any Iſſue Male, their Eſtate opens, and they become Te- 

nants for Life, Remainder to the Iſſue Male in Tail, Remainder to them- 

ſelves in Tail; and if the Huſband dies without having any other Iſſue, 

the Wife continues but Tenant for Life, becauſe the Eſtate-tail, which was 

once executed in her and in her Huſband, was changed into an Eſtate for 

Life by their own Act, yet the ſhall have the Privileges of Tenant in Tail 
apres Poſlibility, &c. for the Inheritance which was once in her; for this 
is not like the former Caſe, where the Breach of the Condition reſpects 
what was granted; for in this Caſe the Birth of Iſſue Male ſhall not be pre- 
ſumed to diveſt the Privileges of Tenant in Tail, which were once legally 
veſted in her. | | 


Lands were given to + Man and his Wife and the Heirs of the Body of 06.15. +9.4. 


the Huſband, Remainder to the Huſband and Wife and the Heirs of their 
two Bodies begotten z upon the Death of the Huſband without Iflue, the 
Feme ſhalt not be Tenant in Tail apres Poſſibility, Sc. for by the firſt Li- 
mitation ſhe took only an Eftate for Life, and the Huſband: an Eſtate in 
Tail General, and the Remainder over was a void Limitation, becauſe it 
could never take Effect, for whatever Iſſue the Huſband and Wife had 
muſt inherit by Force of the firſo Lim itation of the Fail General, becauſe 
alt fuch Iſſur are of the Body of the Huſband; and when the Tail General 
is ſpent in him, there cannot poſſibly be any IBKhe to inherit the Remain- 
der in Tail ſpecial, becauſe foch Iſſue muſt be of the Body of the Huſ- 
band and Wife; and white there is any Iſſue in Being of the Body of the 
Hofband, it inherits. by Force of the General Tai; far that the Remainder 
being void in its original Creation, the Wife had never an Eſtate of Inhe- 
ricarice in her, and conſequently cannot be Tenant in Tait apres Poſſibility, 
Sc. becanſe fuch an Eſtare can be carved only out of an Eſtate- tail. 


ry 
1. 


(B) The Power this Tenant has over the In⸗ Page 269 
heritance, and in what Reſpects he is conſi⸗ 
dered as a bare Tenant foꝛ Life. 


F Tenant in Tail apres Poſſibility, Sc. aliens in Fee, 'tis a Forfeiture of Co. Lit. 28. 
his Eſtate, becauſe, having no longer a deſcendible Eſtate in him, he 11 Co. 80. b. 


cannot transfer it to another, without the Prejudice and Diſheriſon of him _ & Stud. 


in Remainder. 


If Tenant in Tail apres Poſſibility be impleaded, and makes Default, he Co. Lit. 28. a. 
in Reverſion ſhall be received, as upon the Default of any other Tenant 11 Co. 80. b. 
for Life, becauſe he having the Inheritance in him only ſhall be admitted Poct. & Stud. 
to defend it. on 

An Exchange by Tenant in Tail apres Poſlibility, Sc. with a bare Te- Co. Lit. 28. 8. 
nant for Life, is good, becauſe both their Eſtates are of equal Continu- 11 Co. 80. b. 
ance and Duration only; ſo for the ſame Reaſon, if any Eſtate of Inherit- | 
ance in Reverſion or Remainder deſcends upon him, the Eſtate- tail apres 
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Eſtate in Tail, &c. 


Poſſibility, &c. 2 merged, becauſe as to it's Duration, *tis merely an 
Eſtate for Life, and in theſe Reſpects we may call him but Tenant for 
Life; yet in other Reſpects he has the Privilege of one who has an Eſtate 


of Inheritance. ; 
Doc. & Stud. For he is diſpuniſhable of Waſte, ſo that he has Power over the laſting 
4 ' , Improvements of the Land; for ſince he formerly had the Inheritance in 


_ 7 2 him, which the Act of God has ſtripped bim of, without any Default of 
his, the Privileges and Benefits of the Inheritance ſtill continue in him; be- 
ſides, to puniſh this Tenant for Waſte, ſeems to be againſt the Deſign and 
Intention of the firſt Donation; for by that the Donor gave the Inherit- 
ance and an abſolute Power over the laſting Improvements, which are 
looked upon as Part of the Inheritance for their Duration, and con- 
ſequently it can be no Injury to him in Reverſion, nor beſides his In- 
tention in the Donation, if the Donee exerciſes the Power he was intruſted 
with by the Donor; nor can the Donor revoke it, becauſe the Authority 
given by the Gift muſt continue as long as the Gift to which it was annexed 
continues. | 
Co. Lit. 25. b. He ſhall not have Aid of him in Reverſion, becauſe he having originally 
11 Co. 80. b, the Inheritance by the firſt Gift, has likewiſe the Cuſtody of the Writings 
which are neceſſary to defend it. | 
Co. Lit. 27.b, For the ſame Reaſon he may join the Miſe in a Writ of Right, becauſe, 
11 Co. 3. the Deeds belonging tothe Inheritance lying in his Hands, he may make 
out his Title without calling in the Reverſioner, 
Co. Lit. 25. b. The Writ of Entry in Caſu conſimili doth not lie upon his Alienation, 
11 Co. 80. b. as it does for him in the Reverſion, upon the Alienation of any other 
— B 206. Tenant for Life, becauſe this Caſe is not conſimilis to that of Tenant in 
99 Dower, becauſe this Tenant had originally the Inheritance in him, which 
the Tenant in Dower never had. | 
Co. Lit. 25. b If upon the Death of Tenant in Tail after Poſſibility, Cc. a Stran 
11 Co. 80. b. intrudes, yet no Writ of Intruſion lies againſt ſuch Intruder, becauſe this 


Booth. 181. Writ is given only upon an Entry and Intruſion after the Death of a bare 


Tenant for Life, which this Tenant 1s not. 3 

Oo. Lit 27 b. He ſhall not be called Tenant for Life in a Precipe brought by or againſt 
"Co.'s bim, becauſe his original Infeudation, by which he claims, was of an 
Eſtate of Inheritance, not of an Eſtate for Life. 


Eſttate. 
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fate ye; Life and. 
ban. 


LT 


(4) ue As Property in Lend the Law 2 


an Eſtate cz Lite, either when there are expreſs 
cuods in the Deed, 02 when the Law creates it by Im- 
plication. 270. 

() Who upon b 
ht Land, 500 


n Sener 53. 2 


4 


1. of what Things a Mas t may make himſelf a Title why 
Occupation. 273. - 

2. What makes an Occupant. 178. | &s 
The Way to prevent the General 5 ; and herein 


* of the Special Occupant, and the Alteration; made in the © 


Common Law by the Statute 29 Car. 2. 6. OP -- 


(C) How far Tenant for Life may diſpoſe of his. Eſtate, 
either fingly by himſelf, oz by joining with him in Re- 


verſton; aud herein of his Foꝛketture, elther by Common 


Law 02 Statute 270, 


a th —_——— * 1 1 11 1 443 1 e 


(A) That Intereſt oꝛ property in I Land 
Taw talls an Ellatz fo2 Life, either when 
there are expreſs Moꝛds tn 
when the Law creates tt by Implitation. 


the 


e Death of Cenant to: Life is to aber 


the Deed, oz 


F a Man lets Lands to one for Term of Life of the Leſſee, or any Lit. Seck. 56. 


other, in this Caſethe Leſſee is Tenant for Term of Life; but in com- 

mon Speech, he, who holdeth for Term of his own Life, is called 

Tenant for Term of his own Life; and he, who holdeth for Term 
of another's Life, is called Tenant for Term of another Man's Life, or 
Tenant per auter vie. 


Vor. II. | 4 E 2 So 
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Corporation aggregate for their own Lives ; this is no Eſtate for Life, but a Fee-fimple ; for the Leaſe being 
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Eſtate foz Life and Occupancy. 


Co.Lit.41.b. So if a Man lets Land to another for Term of his own Life, and the 
8 8 187. Lives of A. and B. the Leſſee has a Freehold determinable upon his own 
2 182. Death, and the Deaths of A. and B. nor can there be any Merger of the 
Freehold during the Lives of A. and B. into the Eſtate that the Leſſee hag 

during his n Life; becauſe, though the Eſtate for, a Man's own Life 

is gteater than an Eſtate for another Man's Life, yet here the Leſſee has not 

Ws inet Eſtates in him, but only one Freehold circumſcribed with that 
IT as the Meaſure of. - Continuance. $24 bs 

0 elf a Leaſe be made to a Corporation ag} te for Life of the Leſſor 
Page 271 this is a good Eſtate for Life, becauſe the Life of the Lefſor, which is wear. 


Rol. Abr.843. : . 
But if a Leaſe ing and will determine, is the Meaſure of its Continuance. 


be made to a 


made to them as a Body Politic, which has a continued Succeſſion, and never dies, a Leaſe made to them 
during their Lives is equal to a Grant made to them while they continue a Body Politic, which by Reaſon 
of the perpetual Succeſſion of its Members is in Law looked upon to be for ever ; and therefore this is a good 
Gift in Fee, without the Word Succeſſors,| becauſe the Leſſor cannot have the Land againſt his own Grant till 
the Corporation is diffolyed ; for till their Diſſolution they are in Being and have a Continuance, which is to 
be alive within the Words of the Leaſe. 21 E. 4. 76, Rol. Abr. 843. | 


Lit. Sect. 283. If a Man leaſes Lands to another, without ſaying how long the Leſſee 
Co. Lit. 42, ſhall enjoy them, he ſhall have them for his own Life, if Livery be made, 
+ 7 Abr. 8.46. becauſe every Man's Gift is taken moſt ſtrongly againſt himſelf, and for the 
HhHenefit of the Grantee, to avoid all Equivocation; but there is a Difference 
between ſuch a Leaſe made by Tenant in Fee- ſimple and Tenant in Tail; 
for if Tenant in Tail makes a Leaſe generally with Livery, the Leſſee ſhall 
have the Land but during the Life of the Tenant in Tail, for that is the 
greateſt Eſtate he can lawfully make, the Power to leaſe then ceaſes; and 
where a Man's Act will bear different Conſtructions, the Law, for no 
Conſideration, will make that Conſtruction which muſt be injurious to 
another, | | 
Co. Lit. 183. So if Leſſee for Term of his own Life makes a Leaſe generally with Li- 
very; this the Law conſtrues an Eſtate for his own Life only; for if it were 
to be taken an Eſtate for the Life of the Leſſee, the Leſſor, without any 
explicit Act of his own, would not only diſcontinue the Reverſion, but alſo 
forfeit his own Eſtate, which Conſtruction would make the Conveyance uſe- 
leſs and ineffeftual; for it would be in the Power of him in the Rever- 
ſion to enter into the Land for the Forfeiture; and the Law will make 
no Conſtruction to do wrong, or in doubtful F V preſume a wrong- 
ful Intention, it being alſo moſt for the Benefit of the Leſſee, that he ſhould 
have a rightful Eſtate. | 
Rol. Abr 845. So it is of Things which lie in Grant, as Rents, Reverſions, Commons, 
Co. Lit. 42. a. Sc. for if a Man grants theſe Things by Deed, without mentioning any 
3 Co. 85. b. particular Eſtate, the Grantee hath an Eſtate for Term of his own Life, 
becauſe a Man's own Act is taken moſt ſtrongly againſt himſelf; and where 
the Words of the Deed will bear two Senſes without Injury to any one, the 
Purchaſer who comes in upon a valuable Conſideration deſerves the moſt 
Favour; and the Conſtruction that moſt enlarges his Intereſt is to be pre- 
ferred; beſides, being granted to him, it cannot be ſuppoſed out of him, 
as long as the ſame Perſon continues. 

Bur if the King grants Land or Rent, and limits no particular Eſtate in 
2 Abr. the Gift, the Patentee has no Freehold, either for his own Life or the Life 
For fince the Of the King. | | 
King is ſel- If 
dom known to 
make Market of his Titles, his Grants proceeding from his own Bounty, and not from any valuable Conſideru- 
tion of the Patentees, ought not to be taken in a larger Senſe than the Words of themſelves import; and there- 
fore where he has not explicitly ſet forth the Extent of his Bounty, the Law, with Reaſon, conſtrues the Grant 
in favour of the King, who is beſt Judge of the Services of his Subjefts, and how-far he intended to _— 

t 


Eſtate fo2 Life and Occupancy. : 


If an Eſtate be given to a Woman Dum ſola fuerit, or Durante viduitate, Co. Lit. 42. a- 
or to a Man and Woman during Coverture, or as long as the Grantee ſhall 
dwell in ſuch a Houſe, or ſhall pay 100. vow 4th Grantor; in all 
ſuch Caſes, where there is no fixt Time appointed for the Determination 
of the Eſtate conveyed, the Grantees have for Life, if the Ceremony 
required by Law to paſs a Freehold be obſerved; as if Livery be made 
* incaſe of Things corporeal, or a Deed be perfected in caſe of Things Page 272 
incorporeal. T 


+ See the Cloſe of the next Caſe, 


If I make a Leaſe to another till 1 7 to Weſtminſter, the Leſſee has an Rol. Abr.844- 
Eſtate for Life; ſo if A. leaſes to B. till I makes J. S. Bailiff of his Manor, Co Lit. 82. 
B. has the Freehold in him; for ſince there is no particular Time ſpecified, 
but it is left indefinitely, when I ſhall go to Weſtminſter, or J. S. be made 
Bailiff of the Manor, and theſe Contingencies may or may not happen dur- 
ing the Life of the Leſſee, and the Livery transfers the Freehold to him; 
ſo he muſt conſequently, by the Words of the Gift, enjoy it during his Life, 
if none of theſe Contingencies happen in that Time, upon which his Eſtate 
is to determine. 8 
If an Office be granted to a Man, to have and enjoy ſo long as he ſhall Co. Lit. 42. a. 
behave himſelf well in it, the Grantee hath an Eſtate of Freehold in the Of. SRI: 
fice; for, ſince nothing but his Miſbehaviour can determine his Intereſt, no — 8 g 
Man can prefix a ſhorter Time than his Life, ſince it muſt be his own 4 Mod. 173. 
Act, (which the Law does not preſume to foreſee) which only can make his 
Eſtate of ſhorter Continuance than his Life; ſo if the Office had been 
anted to a Man quamdiu ſe bene geſſerit tantum, his Eſtate had not been 
eſs for the Word Tantum; for a Grant to a Man for ſo long Time as he 
ſhall behave himſelf, well, and for ſo long Time only as he ſhall behave 
himſelf well, are of equal Extent, and his Miſbehaviour in each Caſe deter- 
mines his Intereſt. | 
If a Man grants a Manor worth 10 J. per Annum to J. S. till he has re- Co. Lit. 42. 2. 
ceived 1001. this is an Eſtate for Life, if Livery | be made; for though at Rel-Abr.845. 
the Time of the Grant the Manor be worth 101. and by that Computation O. 35. b. 
the 100 l. muſt be paid in ten Years; yet ſince the Profits are uncertain, 
and may riſe or fall, there can be no definite Time fixed for the Limitation 
of the Leſſee's Eſtate; and therefore, ſince Livery is made, he muſt have a 
Freehold in the Manor determinable upon the Levis the 100 J. but in 
this Caſe, if no Livery had been made, the Leſſee had been only Tenant 
at Will; for it cannot be a Leaſe for Years, becauſe the Determination of 
it is uncertain, and there can be no Freehold without Livery. 


| See infra 273. the Statute 29 Car. 2. c. 3. 


But if I grant a Rent of 10 l. to J. S. till he has received 100 J. this is Rol.Abr.84;. 
an Eſtate for Years in the Grantee, for the determinate Sum, which is pay- Co. Lit. 42. a. 
able yearly, muſt neceſſarily in ten Years amount to the 100 l. and conſe- 
quently it is evident at the Commencement of the Grant, when the Intereſt 

of the Grantee is to determine. | 

If I grant to another common of Turbary in my Land, to dig and Rol.Abr.845. 
carry away at his Will, there being no particular Eſtate limited in the 
I | Grant, 


8 


them, where the Words of the Grant do not declare it; and therefore ſach Grant, being capable of a double 
Conſtruction, is void for the Uncertainty, and ſhall not paſs ſo much as an Eſtate at Will; becauſe moſt 
Grants proceeding from the Inſtigation and Application of the Subject, they ought to know what they aſk ; 
and if 2 does not appear, nothing ſhall paſs from the King for the Uncertainty, Rol. Abr. 845. Dav. 43, 
45, + 43, 49+ 
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Grant, it muſt * conſtrued in Favour of the Grantee, to continze dur- 
ing the Life of the Grantee, for the Words, at bis M cannot refer 4p 
the Eſtate in the Common, but to me Privilege given to the Grange 40 
Tis gl carry away, which by the: Grant he may uſe at his Will and 
iy Ara 2904" 2h e N 
Rol. Abr. 643. If a Man ſeiſed of Land in Right of his Wife for. Life, | bargoing.and 
ſells it by Indenture inrolled, the Purchaſer has an Eſtate for his Life de- 
terminable upon the Covertore; for the Conveyance being by Bargain and 

Sale transfers no more than the Huſband may lawfully paſs, which is an 
Eſtate during the Coverture z for ſo long he has an Eſtate in the Free- 

hold of his Wife, and may lawfully diſpoſe of it; and fince it cannot be 
foreſeen when the Coverture will be diflolved, the Leſſee muſt conſequently 
have the Freehold determinable with the Coverture, ſince the Bargain and 

_ upon the Statute is equivalent to Livery at Law, to transfer the 
Freehold. | | | | 


* 


Co. Lit. 42. a, If the King grants an Office at Will, and grants a Rent to the Pen- 
tee for his Life, for the Exerciſe of his Office ; this is .no abſolute Eſtate 
for Life, becaule the Rent being granted on Account of the Office, and 

page 27; in Diſcharge of the Duty of the Place, whenever his Intereſt in the Office 

8 273 ceaſes, the Rent is determined, becauſe it was firſt granted for the Exerciſe 
of the Office which he is no farther concerned in. 22 
8 And here it may be proper to obſerve, that though, by the Commoa 

Fu tt Lau, the laveſtiture of Livery was the only Solemnity required to eonvey 
the Freehold, yet now, by the Statute of Frauds and Perjuries, it is enamted, 
That all Leaſes, Eſtates, Intereſts of Freehold, &c. in any Lands, Tenements 
or Hereditaments, made or created by Livery and Seifin only, and not put in 
Writing, and figned by the Parties ſo making or creating the ſame, or their 
Agents thereunto lawfully authorized by Writing, ſhall bave the Force and Effett 
of Leaſes or Eſtates at Will only, and ſhall not either in Law or Equity be 
deemed or taken to bave any other or greater Force or Effect. | 


—_— 


(3) TUho upon the Death of the Tenant foz 
Life is to enjoy the Land ; and herein of 
Occupancy. + Ge | 


+ Few if any of the following Caſes as to Occupancy are now Law, fince the Alterations by Statute which 


wide poſi 278. But they ſhew the Learning relative to Occupancy, which may, on ſome Occaſions, be 
of Uſe. | 


E 


Co. Lit. 4. b. Þ F a Man leaſes to J. S. and J. S. dies, the Land returns to the Leſſor 
Cro.Eliz. 182, | 


becauſe, the Life being ſpent for which the Land was granted, it muſt 
neceſſarily come back to the old Proprietor ; but if the Leaſe had been 
made to J. S. during the Life of A. and the Leſſee had died leaving Ceſui 
gue vie; or if in the former Caſe J. S. had granted over his Eſtate to B. and 
B. had died; in theſe Caſes he that firſt took Poſſeſſion of the Land was 
lawfully the Tenant, for the Reverſioner could not claim in either Caſe, 
becauſe he had parted with ir during the Life of A. in one Caſe, and of J. S. 
in the other; and J. S. cannot have any Right, for that were to act con- 
trary to his own Grant, and to claim an Intereſt which he had trasnferred 
to ahother; and the Tenant per auter vie being dead, his Deſcendants 
could not claim it, becauſe they were not comprehended in the Words of 


the 


Eſtate foꝛ Life and Occupancy, 


the Feudal Donation; and therefore the firſt Occupant muſt be the right- 
ful Tenant, ſince this, like all other Things which are derelict and without 
an Owner, belongs to the firſt Occupier or Poſſeſſor; bur, the better 
underſtand this Matter, we ſhall conſider, | 


1. Of what Things a Man may make himſelf a Title to by 
Occupation. 


2. What makes an Occupant. 


3. The (ay to prevent the General Occupant; and hezein 
ok the Specfal Occupant, and the Alteration made in the 
Common Law, by the Statute 29 Car. 2. cap. 3. 


1. Of what Things a Man may make himſelf a Title to by 
Occupation. 


There can be no Occupant of Things which lie in Grant, and which Vaugh. 1 
cannot paſs without Deed, as Rents, Advowſons, Commons, Reverſions, 200. Ds 
Sc. becauſe theſe Things having no natural Exiſtence, but conſiſting pure- Co. Lit. 41. b. 
ly in the Agreement, and depending on the Inſtitution of the Society for 2 Rol. Abr. 
their Being, no Man can enter to poſſeſs them ; beſides, as theſe Things Cho Elie 
are framed and have their Exiſtence by the municipal Laws of the Nation, 901. tg 
* ſo thoſe Laws have eſtabliſhed the Solemnity of a Deed to transfer them; * Page 274 
from whence it follows, that, fince no Man can make himſelf a Title to 
theſe Things without Deed, whoever claims them muſt ſhew he is a Party | 
to the Deed before he can derive himſelf a Title to the Things contained in 
the Deed. | 
Therefore if a Rent be granted to A. during the Life of B. and A. dies, y,.., , 
living B. the Rent is determined; becauſe the Grant being originally made fond 
to A. only, and when he dies no Body can claim it as Occupaat, becauſe 
there can be no Entry into it to poſſeſs, nor by the Deed, becauſe no one 
was Party to it but A. it muſt follow, that when nobody can take by the 
Grant, it muſt ceaſe as a void Grant, or as if it had never been made; 
and conſequently the Reverſion muſt neceſſarily commence. 5 
If a Rent be granted to A. during the Life of B. Remainder to C. if A. ,, 
dies living Ceſtui que vie, the Remainder which was limited to C commences 
immediately ; for the particular Eſtate in the Rent muſt determine, when 
nobody can enjoy it; and conſequently the Remainder muſt take Place, 
which was to commence upon the Determination of the particular Eſtate. 
But if a Rent be granted to A. and B. during the Life of C. to the Uſe Co. Eliz. 721. 
of C. if A. and B. die, C. ſhall enjoy the Rent during his own Life; for the Caw!y'sCaſe. 
Rent being granted to A. and B. to the Uſe of C. is by the Statute of Uſes 
executed in C.as an Eſtate for his own Life; ſo that the Lives of 4. and 
B. are no ways material; fot the Eſtate being executed by the Statute to 
the Uſe which was limited to C. during his own Life, he muſt by the Grant, 
2 the Death of A. and B. enjoy the Rent during his own 
. 
If there be two Jointenants for Life, and one is a Feme Covert, and the 2 Rol. Abr. 86, 
Baron and Feme levy a Fine to the other Jointenant, and thereby grant 403. 
totum & quicquid in the Land, for the Life of the Wife, upon the Death of foo 1 
the other Jointenant, there ſhall be no Occupant during the Life of the 5, 
Feme; but the Feoffor may enter for the Fine incurred by way of Re- 
leaſe, and then the other Jointenant muſt have claimed the whole from the 
firſt Feoffment, ſo could have had the whole but for his own Life. 
Vol. II. 4 F But 


Mo. 664. 


augh. 200. 


. 


Eftate fo: Life and Ottupanty. 


— 


Vaugh. 196. But though there be no Occupancy of Things which lie in Grant, yet 
they may be occupied as appendant to Things which paſs by Livery, and 


[41 .: 
1 | | which may be occupied; as if a Manor confiſting Part in Demeſne and 


1 


Part in Services be leaſed to A. for the Life of B. upon the Death of & 
my - whoever firſt enters and occupies the Demeſnes has alſo the Services; ſo 
„ the Occupancy of a Manor is the Occupation alſo of the Advowſon appen- 
14 dant to the Mauor; for though neither the Services nor the Ad vowſon are 
ſeparately in their own Nature capable of an Occupancy, yet as they be- 
TR | | long and are appendant to Land which is ſubject to Occupation, the Oc. 
$LAER cupant of the Demeſnes has a Right to the Whole Manor, becauſe the Occu- 
(IRR: pancy making no Severance or Alteration in the Manor, he, that has a 
014883 Right to the whole Manor by Occupation, mult neceſſarily have a Right 
„ to all its Parts. | 
WH + So the Occupant of a Houſe ſhall have the Eſtovers, or Way leading to 
the Houſe ; for ſince theſe Things pertain to the Houſe, and the Occupa- 
tion of the Houſe makes no Severance of them, they muſt neceſſarily re- 
main as they were before the Occupant entered, and then the Poſſeſſor of 
it | the Houſe enjoyed the Eſtovers or Way alſo. 
18 Cro. Flizg7. Ik a Leaſe be made of Lands to J. S. for Life, babend. to him, and 4. 
| Hob. 313. and B. ſucceſſively, A. and B. cannot take the Lands in Poſſeſſion, becauſe 
1 IVirc/wre not named in the Premiſſes, nor by way of Remainder, becauſe the In. 
Wet and Hubbard. tent of the Deed appears to give it them in Pofſeflion by the copulative 
; Words, and by joining them with J. S. who is to take in Poſſeſſion ; nor 
| can there be any Occupancy upon the Death of F. S. becauſe A. and B. are 
bt mentioned in the Deed, as Perfons to take an Eſtate, and not to make a 
| | 1 | | Limitation of the Lands to J. S. during their Lives; ſo that the Leaſe in 


Vaugh. 196. 


HE, page 275 Effect is no more than to J. S. during his own Life, and conſequently 
FEM don his Death ir muſt return to the Leſſor, fince the Life is ſpent for which 
1 | he granted it. ee N 

| | Mit Co Lit. 41. It Tenant in Dower, or by the Curteſy, of Lands, grant over their Ef- 
(HA 2 Rol. Abr. tate, and the Grantee dies during their Lives, whoever firft enters ſhall be 
7 / | : 150. Oc-upant ;, for tho? their Eſtates are created by Law, yet ſince they are to 
Wah! ag Les WE enjoy it during their own Lives, the Reverſioner has no Right to enter till 
$1744, „their Deaths; nor can they enter upon the Death of the Grantee, becauſe 


this were to act contrary to their own: Grant, which conveyed their Eſtates 
during their own Lives, owt orgy ſince the Poſſeſſion is vacant and de- 
relict by the Death of the Grantee, he that firft enters to poſſeſs is the Oc- 
| cupant, and ſhall enjoy the Land during the Life of Tenant in Dower, or 
by the Curteſy, though they cannot be ſaid to be Fenants in Dower, or by 


the Curtely. 
| 1 If a Leaſe be made to A. and B. for their Lives, and the Life of the 
| 150. longeſt Liver of them, and they make Partition, and then A. dies, the 


1 | | Leſſor ſhall enter into his Part; and there can be no Occupancy, for B. has 
Ak a | no Title to it, becauſe the Right of Survivorſhip was loft by the Partition 
11 which deftroyed the Jointenancy ; nor will the Words 10 the longeſt Liver 

J | be of any Ule to B. becauſe they were void at firſt, being no more than the 
{4 Law implied in the joint Eſtate; nor can there be any Occupancy, becauſe, 
af er the Partition, each of the Leſſres have but an Eſtate for their own 

Lives in their ſeveral Moieties, and conſequently the Reverſion, which is 

ro commence when the particular Eſtate determines, muſt neceſſarily take 

Place, for there can be no Occupant where another has Right, as the Re- 

verſioner has in this Caſe upon the Death of A. and B. ; 

Co. Lit. 44 There can be no Occupant of any of the King's Poſſeffions; for if the 


— — — — — 
1 = 


| 

|; 
| b z Rol. Abr. King grants Lands to A. during the Life of B. and A. dies living J. the 
TRE: 150, Law allows no Man to gain the Poſſeſſion which is now vacant by the 
or? Death of 4. but preſerves it for the King; for, he being employed in the 
N Care and Bufineſs of the whole Nation, ought not to fuffer in his private 

| g : Eftate 
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Eſtate and Concerus; alſo no Man can make himſelf a Title to any of che 
King's Poſſeſũons without Matter of Rerord. . 


1 
4 


2. What makes an Occupant. 


Occupancy in Land being nothing elſe than the taking Poſſeſſion or ap- 
propriating that Part which every Man had a Right to as much as another, 
it follows, that a Claim without an actual Entry makes no Occupation, be- 
cauſe, notwithſtanding the Claim, the Noſſeſſion is till vacant, and ſuch 
Claim leaves no Marks of an Appropriation. beſides that, ſince the Occu- 
pancy in Civil Societies follows the natural, and a mere Chim makes no 
natural Occupancy, becauſe a Man's natural Right extends no farther than 
Poſſeſſion and Uſe, and not to what he may only wiſh for, by Conſequence; 
if a Claim doth not remove it out of the State of Nature, the Occupancy 
in Civil Societies, according to the Nature of Things, muſt be an actual 
Poſſeſſion, and not a bare Claim. 

Riding over the Ground to hunt or hawk. makes no Occupancy; for tho 
this be an actual Entry, yet (being only tranſitory and to a particular Pur- 


, which leaves no Marks of an Appropriation, or of an Intention to poſ- 


— —-—-—ʃvł 


Vaugh. 188. 


Co. Lit. 41. b. 


eſs for the ſeparate Uſe of the Rider) can gain no Occupancy; the Inten- 


tion af the Perſon being ta denominare his Action according to the Rule 
Quod affectis tua imponit nomen Operi tne. n 
If 4, Tenant pur auter vie leafes ta B. at Will, and B. enters and is poſ- 


ſeſſed, and then A. dies, and J. S. enters as Occupant, yet he is no Occu- 19 


pant, becauſe the-Poſſeſſion was taken up by B. before, and B. being found 
in Poſſeſſion (which prevents any other Occupant) the Law caſts the Free- 
hold on him, net only to prevent any Abeyance, but that there may be a 
Tenant to do the Services, and to anſwer to the Pracipe of Strangers. 

If Tenant pur auter vie makes a Leaſe for Years, anc dies, the Leflee for 
Years being in Poſſeſſion ſhall be Occupant without any Act of his declar- 
ing his Intention to be ſo; for being already in Poſſeſſion, the Law does not 
put a Man to claim or enter into that of which he has alteady Poſſeſſion, 
and in whomſoever the Law finds the Poſſeſſion, there it caſts the Freehold 
for the former Reaſons z nor is the Leſſee for Years injured by it, for he 
purchaſed his Eſtate ſubject to this Contingency of being merged by Oc- 
cupancy. 

But 6 Tenant in Fee- ſimple makes a Leaſe for Years to J. S. and after 
ouſts him, and makes a Leaſe to A. for the Life of B. J. S. re- enters, and 
2. dies, the Leſſee for Years is no Occupant; for though he is found in 
Potieſſion, yet it is by a Title ſuperior to the Leaſe for Life, and fince he 
did not purchaſe the Term at firſt under the Contingency of a Merger by 
Occupancy the Law wilt not permit the Leſſor by any Act of his to de- 
ſtroy the Title he himſelf made; nor will the Law merge the Term, for 
that were to deſtroy the prior Title of 
that Aus Legis nemini fatit injuriam. | 1 

If 4. Tenant pur auter vie leaſes to J. for Years, and B. dere a Leafe 
at Will to C. if 4. dies, living Ceſtui gur vie, C. ſhall be the Occupant, be- 
cauſe, being in Poſſeſſion, the Law gives him the Frechold; and 8 B 
ſhould enter upon him and cleim as Occupant, yet that would make no 
Alteration in the Caſe, becauſe C. becomes Occupant immediately on the 
Death. of A. and what one Man is already poſſefed'of, another cannot gain 
by Occupation, for Occupancy only gives a Night where nd Mam trad it 
before, but the Term of B. is ſtill in Being, becauſe C. is ro have the Free- 
hold as 4. enjoyed it, which was ſubje& to the Leaſe far Years. 

If Tenant pur auter vie makes a Leaſe for twenty 
51. Rent, and B. leaſes to C. for ten Years, reſerving 3 l. Rent, if the Te- 

| nant 


ears to B, reſerving, 


Van augh. 1$9, 
1. 

Cro. Jac. 554+ 
Co. Lit. 4. 
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2 Rol. Abr. 
151, 
2 Bulſt. 12, 


13. 

Vaugh. 194. 
Comp. Incum. 
348. 


Co, Lit. 41. h. 
2 Rol. Abr. 
151 


J. S. contrary to the Rule of Law, 


2 Rol. Abr. 
151. N 
Co Lit. 41. b. 


2 Bulſt. 11. 


Dyer 328. 

in Mar gine. 
Com. Incum. 
348. 


9 7 
augh. 190. 
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1 Eſtate foꝛ Life and Octupanty. 


* "I 


& 


15 nant for Life dies, C. ſhall be Occupant, becauſe he is in Poſſeſſion, but 
RUSH yet he ſhall have the Freehold only as a Reverſion on the Leaſe of twenty 
LORIN Years; and therefore, ſince the Term of tenYears is not merged, C. muſt pay 
I the 31. to B. and B. muſt pay the Rent of 5. to C. beeauſe C. as Occupant, 
"ith | comes in the Place of Tenant for Life in all Reſpects, and muſt anſwer the 
8197115 1; Services over, is ſubject to the Conditions, and to all Charges of Te- 
r + nant for Life, and conſequently ought to enjoy all the Benefit and Profit 
410 of it. | | 
| 3 Boll. 12, 80 if Tenant pur auter vie makes a Leaſe for Years to A. Remainder to 
| 13. B. for Years, and the Leſſee for Life dies, A. ſhall be Occupant and have 
the Freehold, becauſe the Law finds him in Poſſeſſion ; but his Term is 
not merged, becauſe of the intermediate Intereſt of B. which he muſt pre- 
ſerve, becauſe, coming in the Place of the Tenant pur auter vie, he is obliged 
to take the Freehold under the Charges he laid on it, and in the ſame 
h Manner he enjoyed it, which was ſubject to the Leaſe for Years; and there- 
14 fore, tho* the Freehold be caſt on him, yet he holds it by way of Re- 
1 verſion upon the Remainder for Years. 0 . 
| 2 Rol. Abr. If Tenant pur auter vie dies, and J. S. firſt enters, and claims in Right 
151. of J. D. yet J. S. himſelf ſnall be Occupant, becauſe the Freehold, being 
augh. 192. caſt on him who firſt takes Poſſeſſion, cannot be deveſted out of him with- 
2 Bulle 11. out a ſolemn Act of Notoriety. 
Lev. 202. If Tenant pur auter vie makes a Leaſe for Years to A. in Truſt for 
Sid. 346. himſelf for Life, and after his Death in Truſt for his Wife for her Life; 
2 Keb. 148. HJ. enters, but ſuffers the Leſſee for Life to enjoy the Land; the Leflee for 
bt Life dies, and the Wife finding the Poſſeſſion vacant enters, and was ad- 
BUSES | judged Occupant z for though upon the Death of Tenant for Life (whom 
EI, he ſuffered to enter and take the Profits) he had ſo far a Poſſeſſion in Law 
FRAN Page 277 * before any actual Entry, that he might have an Action of Treſpaſs; yet 
N that made him no Occupant, becauſe nothing but an actual Poſſeſſion 
| makes an Occupant, which the Wife firſt took in this Caſe. 


| | | 3. The Way to prevent the General Occupant, and herein of the 
wh Special Occupant, and the Alteration made in the Common Law 
by the Statute 29 Car. 2. c. 3. 


| Lit. Sect. 739. If Lands be given to the Leſſee and his Heirs, during the Life of another, 
| Co. Lit. 41.b. the Heir comes in as Special Occupant upon the Death of the Tenant for 
388. a, Life, becauſe he is included in the Words of the Donation, which gave 
4 him a Right to the Land upon the Death of the Leſſee, and conſequently 
prevents an Occupancy, which is admitted in other Caſes, becauſe no Man 
1 has a Title to the vacant Poſſeſſion. ä I, 4 
N 2 Rol. Abr. So if Leſſce for his own Life leaſes to B. and the Heirs of his Body, du- 
| | 151. ring the Life of the firſt Leſſee; if B. dies during the Life of his Leſſot, 
| X | | the Heirs of his Body ſhall be Occupant. | 

It 2 Rol. Abr. So if the Leſſee had made ſuch a Leaſe to his Leſſor, and the Leſſor had 
is | I. p. died during the Life of the Leſlce, the Heir of his Body ſhall be Occupaat; 
[41.41 | 13 E. 3. 46. b. for this is no Surrender, becauſe the firſt Leſſee has a Poſſibility of Re- 

ay | verter upon his Leſſor's Dying without Heirs of his Body. | 
Tenant pur auter Vie may limit the Term to a Man and his Heirs, or to 


. - 
| — — ũ — — — —ñ — — — 


1 the Heirs of his Body, and ſuch Eſtate ſhall deſcend, and is not within the 
1 pur auter vie Statute de donis. 
1 : ſettles the . 


| 

j 

| 

{ 

fr Term to the Uſe of himſelf in Tail, Remainder to J. S. Equity will not ſupport ſuch Remainder for the 
. i | Benefit of J. S. Vern, 225-6. . 

1 Sh 4 „ 
| | 
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Ictupancy, _ 
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nate of Life and 
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* | „bas ami -I ni »Hng.l \ TI - a | TS.” 
If Lands ir? Keie Ee ith be 775 to 4, wh bis Heiss face the 2 Lev. 138. 
Life of B. and A. dies in the Life of H. leaving two Sans, the youngeſt ſhall 1 47554 


be the Special Octopint, becauſe the Heir, that is Repreſentative of the Vaugh, 301 
Father as to Land of that Nature, muſt be the Occupant, ſince the Heir , 
muſt take by Deſcent, and not by Purchaſe. 3 

If a Leaſe be made of Land to J. S. his Executors and-Aſſigas, during Dyer 328. 
the Life of B. the Executors of J. 8. ſhall be the Special Occupants, if * Rol. Abr. 


he dies in the Life of B. for though it be a Freehold, which in Courſe 8 * 


of Law would not go to Executots, yet may be defigged by the their Hands 
particular Words i kde Grant oe as x Mn, Od ich Defionation before the 
will exclude the Occupation of any other Perſop, becauſe the Parties Stat. 29 Car. 2. 
themſelves, who originally had the Poſſeſſion, have filled it up by this Ap- Warn. OY 
pointment. . | 0 | * FA 

F But if a Rent be granted to Bb S. and his Executors, during the Life Rol. Abr. 
of B. by the Death of J. S. the Rent is determined, becauſe, the Executors 151. 
cannot take as Special Occupants, ſince the Nature of the Thing lying in 
Agreement is not capable of Occupation, nor can they take by the Grant, 
becauſe then they muſt take as Repreſentatives, which they cannot be of 
2 Freehold an 7 Law will not permit People at their Pleaſure to vary 
the Courſe of Deſcents, | | 


LI ian nen RICE) oe een u \\ 
So if a Rent be granted to A. his Executors and, Aſſigns, during the Life yaugh. 199, 
of B. and A. dies inteſtate, the Admipiſtrator, cannot claim the Rent z/ not 200 Kg 
as Occupant, becauſe 7 Man can make himſelf a Title to Rent by way of Oro. Eli. 901. 
Occupancy; nor by the Deed, becauſe, be is not Aſſignęe within the Words Ng. p60. 2 "WM 
of the Grant by the Letters of Adminiſtration, therefore the Rent is de- and B 
termined, ſince none can claim it as Occupant. | Ly = 
| Yet if the Rent be granted to a Man and his Heirs during the Life of Vaugh. 281. 
another, and the Grantee dies, his Heirs ſhall take as Special Occupants z 2 Rol. Abr, 
for tho' in Point of Property the Rent is not capable of Occupation, yet 15% 
fince the Heirs are included in the Grant, and they are capable of taking 1,5 482 278 
the Freehold as Repreſentatives of the Grantee, which the Executors are not 6,, 1,7"... 
in the former Caſe, it is but Reaſon the Rent ſhould not determine while Buwwls and 
any Perſon compriſed in the Grant is capable of Taking. Pos. Vel. 9. 

So if an Annuity be granted to A. and his Heirs during the Life of B. gun. THE 
if A. dies before B. his Heirs ſhall have the Annuity, becauſe the Heirs Co. Lit. 389. a. 
of A. being the proper Repreſentatives to take the Freehold deſcending 2 Kol. Abr. 
from him, ſince they are compriſed in the Grant, the Grant cannot 5 
ceaſe or be void while they are in Being, and the Life not ſpent for which 
, Io iotud on ad re |S 122154 

But tho? all or moſt of the above Caſes might formerly have been good 29 Car. 2. 
Law, yet now by the Statute of Frauds and Perjuries it is enacted, That c. 3. f. 12. 
any Eſtate pur auter vie ſhall be deviſeable by Will in Writing, ſigned: by 
the Party fo a f. the ſame, or by ſome other Perſon in his -Preſence, () But ſhall 
and by his expreſs Birections, atteſted and ſubſcribed in the Preſence of the be Aſſets 
Deviſor, by three or more Witneſſes; and if no ſuch. Deviſe thereof be wy wed 
made, the ſame fhall be chargeable in the Hands of, the Heir, if it ſhall Bond o spe- 
come to him by Reaſon of a Special Occupancy, as (a) Aſſets by Deſcent ; cialty, in 

In 1 5 FFT i which the 8 

Heir is bound, and not Debts by fimple Contract. 2 Vern 510. If Tenant pur auter Vie dies inteſtate, and 
Adminiſtration is granted to J. S. the Adminiſtrator is not obliged to diſtribute this Term amongſt the next of 
Kin, as Part of the [oteſhate's, Perſonal Eftate, but ſhall have it himſelf as Occupant, for it ſtill continues & 
Freehold ; and the Alteration made by the 29 Car. 2. c. 3. was only with reſpect to Creditors, that is, if it 
comes to the Heir as Special Occupant, he ſhall be anſwerable for bis Anceſtor's Debts as far as he is bound; 
and if to Executors or Adminiſtrators, they for all Debts generally; but it ſhall not be Aſſets to pay Legacies, 
except ſuch as are particularly deviſed thereout. Mich. 8 Will. 3. in B. R. between Olabam and Pickering. 

2 Salk. 464. per totam Curiam, But ſee now 1.4 Geo. 2. c. 20. % g. whereby Diſtribution ſhall be made 
of Eſtates gur auter Vie, whereof there is no Special Occupant, and which are not deviſed. 
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Eſtate foꝛ Life and Occupancy. 


Digeſ. Feud. 
Lib. 2. Tit. 26. 
fol. 523. 
Vigellius, 
lib. 5. 

Cauſe 32. 
. 287. 


Prer. 28. a, 
(5) iſt, 4 


Remmuneratio- 


Cbaria; ſo that by that Act the Feuditary might alien to whom he pleaſed, 


as in caſe of Lands in Fee-ſimple; and in caſe there be no Special Occu- 
pant thereof, it ſhall go to the Executors or Admiſtrators of the Party 
— had the Eſtate thereof by Virtue of the Grant, and ſhall, be Aſſets ia 
their Hands, 


- 
— — 


if PE 


inn. 


(C) How far Tenant foz Life may diſpoſe of 
his Eſtate, either ſingly by Himſelf, oz by 
Joining with him in Reverſlon ; and herein 
of his Foꝛfeiture, either by Common Law 02 
Starute. | 


Y the ancient Feudal Law no Man could alien without Licence from 
the Lord of the Fee; but any Alienation or Diſpoſition was then a 
Forfeiturez but in England, where the allodial Property prevailed in the 
Saxon Times, they were allowed to alien in (5) ſome Caſes, which Privilege 
was not only confirmed, but alſo enlarged and made general by Magna 


provided he left ſufficient to anſwer the Lord's Services, which ſeems to have 
been a Privilege mightily contended for. 


nem Servitii, that is, for Services done to the Feud, as for Services done in the Wars by the Feudal Tenant, 
or in Peace, by Ploughing the Feud at Home ; both theſe being either for the Profit or Honour of the Feudal 
Lord, they formerly valuing themſelves upon the Number and Honour of their Tenants 20&ly, In Frank- 
marriage with the Daughter of the Feuditary, or ſome other of his Blood, becauſe this multiplied Tenants - 
to the Lord. zdly. In Frankalmoigne or Free Alms, the Superſtition of the Times allowing it for the Good 
of the Soul. G/anvil, lib. 7. cap 1. 44. Stamf. Prer. 27, 28. 


* Page 279 
2 Inſt 65. 


Co. Lit. 251. 


Rol.Abr.8 54 


Cro. Jac, 200. 


Caſtle verſus ' 


Ded. 
Rol. Abr. 85 4. 


Cro Eliz 131. 
Piers and 
How. Soif 
Baron and 
Feme be 
Tenants for 
Life, and 
they both join 


0 


* Yet notwithſtanding this Law, if Tenant for Life aliens in Fee, this is 
{till a Forfeiture, for that Statute only permits a lawful Diſpoſition, but does 


Rol. Abr. 8 54. not allow any Alienation to the Prejudice of him in Reverſion, and there- 


fore where Tenant for Life takes upon him to transfer the Fee-ſimple, it is 
a Renunciation of the Feud, and contrary to his Oath of Fidelity; ſo if 
Tenant for Lite aliens to another for the Life of the Alienee, this is a For- 
feiture, for it can be no lawful Alienation within Magna Charta, becauſe it 
is palpably to the Prejudice of him in the Reverſion. | 

If A. Leſſee for Life leaſes to B. for the Life of B. if A. lives ſo long; 
this is a Forfeiture of A.'s Eſtate, becauſe B. has an Eſtate for his own 
Life, though under a Contingency, which muſt neceſſarily deveſt the 
Reverſion. | . 5 

But if A. Leſſee for Life, levies a Fine to B. for the Life of A. to the 
Uſe of B. for his own Life, this is no Forfeiture; for the Eſtate granted 
by the Fine was only for the Life of A. and the Limitation of a greater 
Uſe can be no Forſeiture, for the Eſtate out of which the Uſe ariſes is only 
during the Life of A. 7D! | 

Huſband ſeiſed of Lands in Right of his Wife for Life, and they both 
by Deed of Feoffment convey the Land to J. S. and his Heirs, habend. to 
him and his Heirs, to the Uſe of him and his Heirs, for the Life of the 
Wife; this is a Forfeiture of her Eſtate; for there being a Fee- ſimple 
conveyed to JF. S. by the Deed and Livery, the Words of Reſtraint for the 
Life of the Wife refer only to the Limitation of the Uſe, ſo that the 

Fee- 


2 


= 1 * e r * 
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- Eſtate foꝛ Life and Occupancy, 
Fee-imple remains ſtill in the Feoffee; but this it ſeems is a Forfeiture ly * 4 


during the Coverture. ment, or che 


Huſband 
alone; theſe are Forfeitures, but they affect the Wife only during. the Covertore ; for ſhe can be bound by 


no AR of hers without Examination in a Court of Record. Rol. Abr. 851. 8 Co. 44. 
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If Tenant for Life makes a Leaſe for Years, this was never looked upon 8 Co. 45. 
to be a Forfeiture, becauſe the Leſſee for Years was originally but a Bailiff O0. Lit. 233. U. 
to the Freeholder, and the Tenant for Life only had the Freehold, and was 
to anſwer the Services, and he in Reverſion was no ways affected by it, be- 
cauſe there was no Inveſtiture or other AZ of Notoriety done to diſpoſſeſs 
him of his Reverſion; but upon the Death of Tenant for Life the Termor's 
Intereſt ceaſed, becauſe the Perſon from whom he derived his Authority as 
Bailiff being dead, the Authority muſt neceſſarily ceaſe with the Perſon that 
granted it; and in this Caſe, if Tenant for Life enters upon his Leſſee, and 
makes a Feoffment to another, this is a Forfeiture of his whole Eſtate, but 
the Term for Years continues, becauſe the wrongful Act of Tenant for Life 
ſhall not prejudice a Stranger's Intereſt ; and if he in Reverſion enters, he 
muſt take it ſubject to the Charges he had Power by Law to lay an it; yet 
in this Caſe, if Tenant for Life had entred and committed Waſte, this had 

been a Forfeiture of his Eſtate, and the Term had been loſt too; but this But for this 
is by the expreſs Words of the Statute of Glouceſter, which gives the Place , Tit. 
waſted as a Penalty to him in Reverſion, and cannot be done if the Term * 
continues notwithſtanding the Waſte. 

Of Things which may be transferred without the Notoriety of Livery Co. Lit. 251. 
and Seiſin, ſuch as Rents, Advowſons, Sc. which lie in Grant, a Man Co. 1. F 
cannot by any Diſpoſition or Act in Pais forfeit them; and therefore, if a Rel. Abt. 854. 
Man ſeiſed of a Rent, Advowſon, or Common for Life, grants them by 
Deed to another in Fee, this is no Forfeiture, for this can be no way pre- 

Judicial to him in Reverſion, becauſe, ſhould the Grantee claim an Eſtate 
in Fee, he can make no Title without the original Grant made to his Grantor, 
by which it muſt appear what Intereſt he had, and conſequently what Eſtate 
he could convey; and fo the Grantee, notwithſtanding the Grant in Fee, can 


claim no larger Eſtate than his Grantor had Power to make, and ſo he in 
Reverſion can receive no Prejudice. | 


+ Contra of a Fine. See infra 280. 


»So if Tenant for Life of Lands, by Indenture inrolled, bargains and * Page 280 
ſells them to F. S. and his Heirs; this is no Forfeiture, but the Bargainor 6 Co. 14. b. 
paſſes only what he may lawfully paſs; for though by the Statute 27 H. 8. 
c. 10. Deeds inrolled grew a common Conveyance for transferring of 
Lands, which could not paſs at Common Law without the Inveſtiture of Li- 
very; yet being a Manner of Conveyance known before at Common Law, 
it was conſtrued to have no new Effect given it by the Statute, but what the 
Statute expreſſed. * | | 

But if a Man be ſeiſed of a Manor for Life, to which an Advowſon is ap- Rol. Abr. 854. 
pendant, and he aliens one Acre, or the whole Manor, with che Advowſlon 
in Fee; this is a Forfeiture of the Advowſon; for as it is a Forfeiture of the 
Acre or Manor to which it is appendant, ſo it muſt be alſo of the Advow- 
ſon, ſince the Alienation makes no Severance of them. 
If Leſſee for Life of Lands aliens in Fee upon Condition, and enters 


for the Condition broken, yet the Leſſor may entet for the Forfeiture. . 


Co. Lit. 252. 


PRES | Palm. 202. 
So if Tenant for Life aliens upon Condition, that if he himſelf pays 10 J. that be ſhall re-enter, and that if 


he fails in Payment, that then the Alienee ſhall have the Fee-ſimple, tho' be pays the Money; yet the Re- 
verſioner may enter for the Forfeiture, becauſe the Fee was tranalbrrad immediately upon y 5d — 
which was a Renunciation of the Feud, and conſequently a Forfeiture, Rel. Abr. 856, 
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Collit.251.b. If Tenant for Life levies a Fine, by which, the Reverſion is deveſted; 
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than any Alienation in Pais can be. TE 
Rol.Abr.852. So it is of a Rent, Advowſon, or any Thing elſe that lies in Grant; 
Co. Lit. 251. for if Tenant for Life of them levies a Fine, it is a Forfeiture ; for though 
the Fine being of a Rent, &c. paſſes no more than it may lawfully paſs, 
yet being a public and. ſolemn Renugciation of the Eſtate for Life, in a 
Court of Record, this amounts to a Forfeiture, and fo differs from a Grant 
. in Pais. W eee . 5 
Vigellius + Another Way of Forfeiture in a Court of Record is, by claiming a greater 
Cauſe 32. Eſtate than he had by the Feudal Donation, or by affirming the Reverſion 
f. 267-8. i be in any other Perſon than his Lord. This ſeems to be grounded on a 
Rule in the old Feudal Law, that if a Vaſſal denied that he held the Feud 
of his Lord, and it was proved againſt him, ſuch Denial was a Forfeiture; 
now this Denial may be when the Vaſſal claims the Reverſion himſelf, or 
accepts a Gift of it from a Stranger, or acknowledges the Reverſion to 
be in a Stranger; for in all theſe Caſes he denies. that he holds the Feud 
from the Lord; but, as by the Feudal Law, the Vaſſal was to be con- 
victed of this Denial, ſo in our Law theſe Acts which plainly amount to 
a Denial muſt be done in à Court of Record, to make them a Forfeiture; 
for ſuch Act of Denial appearing on Record is equivalent and equally 
concluſive as a Conviction upon ſolemn Trial; and all other Denials, that 
might be uſed by great Lords for the Trepanning their Tenants, and for 
a Pretence to feize their Eſtates, by our Law were xęjected, for ſuch Con- 
victions might be made by ſuch great Lords where there was no juſt 
Cauſe; but the Denial of the Tenure upon Record could never be coun- 
terfeit, or be abuſed to any Injuſtice; and therefore this notorious and ſo- 
lema Act of the Tenant was retained as a juſt Cauſe of Forfeiture by our 
Law. eee 6 
7 co. . And therefore, if Tenant for Life be diſſeiſed, and brings a Writ of Right, 
Co. Lit. 25 1.b. this is a Forfeiture of his Eſtate, becauſe by ſuing a Writ of Right he ad- 
So if ina Hnits the Reverſion in Fee to be in himſelf, and by Conſequence denies that 
Quid juris he holds over; ſo it is, if, in a Writ of Right brought againſt him, he 
_ ; ſhould join the Miſe on the mere Right; for by Taking upon him the Pri- 
gain him, he Vileges of Tenant in Fee, he admits the Inheritance in him, which is a De- 
claims the nial of the Tenure. . 
Fee-ſimple ; | 
this is a Forfeiture. Rol. Abr. 853, 2 Co. 68. b. 


4 


Page 281 If Tenant for Life accepts a Fine come ceo, &c. of a Stranger, this is 
Dyer 148. a Forfeiture of his Eſtate; for this is a Denial of the Tenure on two 
| * _ Accounts: /, In admitting the Reverſion to have been in the Stranger 
4 * 10% to convey. 24h, In Accepting of it himſelf to the Prejudice of him in 
Reverſion. 
2 Lev. 292. If A. be Tenant for Life, Remainder to B. for Life, and A. levies a Fine 
Smith and to B. this is a Forfeiture of both their Eſtates ; for by their own Act pn 
All. Record, they have denied the Reverſion to be in the Lord, the firſt by giv- 
ning, andthe latter by receiving of it. | | 
2 Co. 55. If Tenant for Life be diſſeiſed, and the Diſſeiſor makes a Leaſe at Will, 
Moor 423. and Tenant for Life levies a Fine come ceo, c. to the Leſſee; this is a For- 
Buckler'sCale. feiture, and he in the Reverſion, though he had but a Right, may take 
Co. Lit. 25 2. a. Advantage of it. 1 „ 
Co. Lit. 252. If a Stranger brings an Action of Waſte againſt Tenant for Life, and 
Rol Abr. 85 3. the Leſſee pleads Nul Waſte fait, in Bar to the Action; this is,a Forfeiture, 
- © becauſe by his Plea he admits the Stranger to be the proper, Perſon, ta puniſh 
the Waſte, if there had been any committed. N 1 
r 4 1 we IS: | 


— 
* 


Eſtate foz Lift and Occupancy: 


If the Demandant in a real Action recovers againſt the Tennant. for Life Co.Lit.252 a 
by Default or Nient dedire, or by Pleading covenouſly to the Diſheriſon Rol. Abr. 853. 
of him in the Reverſion; theſe are Forfeitures of his Eſtate, for Tenant for | 
Life is intruſted with the Freehold, and is to anſwer to Strangers Precipes, 
and defend his own as well as the, Reverſioner's Intereſt; but when he 
gives Way to the Demandant's Action, he admins the Right of Reverſion 
to be in him, and by Conſequence denies any Tenure of his Reverſioner, 
which is a Forfeiture, | | 6 | | 

If Tenant for Life prays in Aid of him in Reyerſion, and has it granted Rol. Abr. 853. 
him, and J. S. comes into Court without Proceſs, and ſays, he is the Per- Co. Lit, 253. 
ſon of whom Aid is prayed, and that he is ready to Join in Aid ; but Te- 
nant for Life denies him to be the Perſon, and is adjudged to anſwer ſole; 
if this be the Perſon that has the Reverſion, Tenant for Life has forfeited 
his Eſtate by his Denial of him, becauſe the Prayer in Aid being always of 
him in Reverſion, and the Tenant denying of bim to be the Perſon of 
whom he prayed in Aid, he has denied the Reverſion to be in him, and 
conſequently has denied to hold of him; ſo it is if he had at firſt prayed in 
Aid of a Stranger; this had been a Forteiture fot the ſame Reaſon. ' 

If a Stranger grants the Reverſion by Fine, and the Conuſee brings a Co. Lit. 252.8. 
Quid juris clamat againſt the Leſſee, who attorns to the Grant ; this is a Rol.Abr.85 3. 
Forfeiture, becauſe he thereby admits the Reverſion to be in a Stranger; 
but if he be erroneouſly adjudged by the Court to attorn, and he does it jn 
Obedience to the Court; this is no Forfeiture, becauſe he was — by 
the Judgment to attorn and did nothing wilfully to the Prejudice of him in 
Reverſion. | | | 

Where he in Reverſion is Party to che Conveyance, there Tenant for Co.Lk: ante; 
Life may by ſolemn Inveſtiture convey a greater Eſtate than he had hy 4 
the firſt Feudal Contract; as if A. Tenant for Life makes a Leaſe to H. who 
is in Reverſion, for the Life of B. this is neither a Surrender nor Tung ; 

c 
y 


— 


not the Firſt, becauſe A. has not wholly parted with his on Eſtate, 
hath left a Reverſion in himſelf after the Death of B. who may poſſi 
die firſt; and therefore if B. takes a Wife, ſhe ſhall nat be endowed of 
ſuch Eſtate, becauſe B. is but Tenant for Life by the Canveyance ; a 
Forfeiture it cannot be, becauſe he in Reverſion is Party, who cannpt 
take Advantage of it as a Forfeiture, contrary to his own Currence 
and Approbation, for that were to render his own, Act void and in- 
effectual. | 44 19.1 2133 16 45613; | 
If A. Tenant for Life infeoffs B. in Remainder. for Life; this is 4 Syr- Co. 76. b 
render, for a Forfeiture it cannot be, becauſe B. in Remainder was Party, Co. Lit. 4278. 
and A. can have no Reverſion, becauſe he conveyed the whole Eſtate, R 
* Bur if A. be Tenant for Life, Remainder to B. in Tail, ah 5 o „ 4. 


C. in Fee, and 4. makes a Feoffment 40 B. and his Wife, and their Heirs, 7 
dad then B. dies without Iſſue, C. may enter for the Forfeiture; for this So. 76. b. 
could be no Surrender, becauſe the Feme, who, had no Intereſt in the Co. Lit. 42. a. 
Land, was Party to the Feoffment, and ſhe muſt claim under the Feoff- Rol. Abr. 355. 


ment, which being made to 2 Stranger muſt negeſſarily deveſt the Re- 


mainder, which is 2 Forfeiture of A's Eſtate, and ee a 
2 i the Eſtates of 4. and B. which hindered him are ſpent ang 
termined. | 4 roi. | * 


Therefore if Teagt for Life, Remainder in, Tail. Remainder in Fee, . 4, . 
and the Tenant for Life infeoffs him in the Jaſt Remaipder, the mean c £577 
Remainder- man map enter, becauſe zhis deyeſted his Reminder, and by N 
Conſequence Was 2 Forfeiture, {1 53 far 5! 121 | 


If Tenant for Life mates à Feoffmeptin Fee to-Bamgn and Feme, ſeiſed | 
of the Reverſion in Right of the Feme; this can be WAN PR © 1, 
wanrever veſts in the Huſband by the Feoffment, muſt neceſſarily be de- 

Vor. II. ©" IS veſted 
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Co. 76. The next Thing to be conſidered is, where Tenant for Life and he in 


0. 76. But if Tenant for Life and he in Reverſion join in a Feoffment by Deed, 


Vent. 160. the Tenant for Life his Eſtate, and B. a Fee determinable on his Eſtate- 


. — 
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— 


4 


veſted out of the Wife, and when ſhe enters into the Land ſhe is remitted- 
to her former Right. 
Rol.Abr.855. Tf Baron and Feme, ſeiſed in Right of the Feme for Life, leaſe for Life 
0D, 2 466 by Indenture to him in Reverſion, being within Age, for the Life of the 
Huſband ; this is a Forfeiture; for though he in Reverſion be Party to 
the Leaſe ; yet being an Infant he is not bound by the Contract to his own 
Prejudice; but if he in Reverſion had been of full Age, the Leaſe had 
been good, becauſe he had diſpenſed with the Advantage of the Forfeiture 
by his Acceprance of the Leaſe. 


6 Co. 15. 2. Reverſion join in the Conveyance, * and this has a different Operation, as 
Plow. 140. the Feoffment is with or without Deed ; for if it be without Deed, then this 
is conſtrued to be a Surrender of the Eſtate for Life, and the Feoffment of 
him in Reverſion, for no other Interpretation can make the Feoffment ef. 
fectual; for if the Eſtate paſſes from the Tenant for Life to the Feoffee, 
it will be a Forfeiture of his Eſtate, whereof he in Reverſion may take 
Advantage, notwithſtanding his joining; for he having only the Reverſion 
had nothing to do with the Freehold, and by Conſequente could make no 
Feoffment or Livery ; and it cannot be a Grant or Confirmation of him 
in Reverſion for Want of a Deed ; therefore, to make it effectual, it is con- 
ſtrued the Surrender of the Tenant for Life, and the Feoffment of him in 
Reverſion. | 


3. e. (02 third Perſon. 


Plow. 140. then each paſſes only his own Eſtate, the Tenant for Life the Freehold in 
' Poſſeſſion, and he in Reverſion his Reverſion; and this cannot be a Forfei- 
ture, becauſe he in Reverſion joined in a proper Conveyance to transfer his 
Reverſion ; and having paſſed it to another, has no Intereſt left to intitle 
: him to take Advantage of the Forfeiture, if it was one. | 
eo. 76. b. So if Tenant for Life, Remainder in Tail, join in a Feoffment by Deed; 
77. a. this is no Diſcontinuance, but each gives only his own; and upon the 
Death of Tenant for Life and him in Remainder in Tail, the Iſſue, or thoſe 
in Reverſion may lawfully enter, becauſe then the Eſtate that paſſed is de- 
termined ; but if ſuch Feoffment had been by Parol, then it had been the 
Surrender of the Tenant for Life, and the Feoffment of him in Remainder, 
which would have made a Diſcontinuance, 
Co. 76. A. Tenant for Life, Remainder in Tail to B. Remainder in Tail to C. 
Bredon's Caſe. A. and B. join in a Fine come ceo, Ec. to a Stranger; this is neither a Diſ- 
2 l continuance nor Forfeiture, for each gives what he may lawfully diſpoſe of; 
tail; and to prevent any Diſcontinuance or Forfeiture, it ſhall be firſt con- 
ſtrued to be the Grant of B. in Remainder, and then of A. the Tenant for 

Life. | 12 98 
page 283 But if A. Tenant for Life, and B. in Remainder for Life, join in a Feoff- 
Dyer 339. | ment; this is a Forfeiture of both their Eſtates, and he in Remainder or 
Rol. Abr. 855. Reverſion may enter preſently, becauſe this Feoffment paſſed a greater 
1 Co. 76. Eſtate than both of them could lawfully make, and conſequently muſt de- 
veſt the Reverſion or Remainder in Fee, and ſo amount to a Forfeiture; ſo 
it would be if a Remainder had been to C. in Tail, Remainder to the right 
Heirs of B. for the Feoffment conveying a Fee in Poſſeſſion, which B. had 
not in him, muſt neceſſarily deveſt the Remainder to C. and conſequently 
be a Forfeiture, whereof he may take Advantage. 


4 80 
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So if B. in Remainder for Life, with ſuch laſt Remainder to his right Rol. Abe 
Heirs, levy a Fine come ceo, Ec. to a Stranget; this is a Forfeiture of his 835. 
Remainder for Life, becauſe the Fine conveys a Fee-ſimple in Poſſeſſion by 
Eſtoppel, againſt which he can make no Averment; or, by making Frac- 
tions of the Eſtate, ſay, he only paſt an Eſtate for Life in præſenti, with a 
Fee · ſimple expectant on the Death of C. without Iſſue, becauſe the Fine ſup- 
poſes a precedent Gift in Fee-ſimple, which he could not lawfully make 
whilſt the Eſtate for Life of A. and the intermediate Remainder of C. in 
Tail were ſubſiſting; and therefore ſuch Fine is a Forfeiture, though during 
the Life of 4. C. can take no Advantage of it. 

Tenant for Life, the Reverſion in Fee being in an Infant, and they both Co. 76. b. 
join in a Fine, which is afterwards reverſed by the Infant for bis Nonage; Vent. 15%. 
yet the Conuſee ſhall hold during the Life of Tenant for Life, becauſe diſ- 
tin& Intereſts paſſed from each of them, and the Defect in one ſhall give 
no Advantage to the other, | | 

If Tenant for Life and he in Reverſion join in a Gift in Tail, reſerving 6 co. 15 a; 
Rent; this can be no Forfeiture, becauſe he in the Reverſion joined, and 
the Tenant for Life ſhall have the Rent during his Life, becauſe the Rent 
comes in Lieu of the Land, and therefore ſhall go according to the Eſtates 

they had reſpectively in the Land. S529) | 7 SE 

Tenant for Life and he in Reverſion join in a Leaſe for Life, the Leſſee Co. Lit. 42. a: 
commits Waſte, they both ſhall join in an Action of Waſte, and the Te- 

nant for Life ſhall recover the Place waſted, becauſe he in Reverſion by 

Joining hath admitted a Reverſion to be in the Tenant for Life, and con- 

fequently the Forfeiture to belong immediately to him; but he in the Re- 

verſion ſhall have the treble Damages, becauſe they are given for the Waſte 

and Deſtruction done to the Inheritance wherewith the Tenant for Life has 

nothing to do. Fr | . | 

If A. and B. Jointenants, and to the Heirs of B. Join in a Leaſe for Life, Co. Lit. 42.8. 
A. has a Reverſion, and ſhall join in an Action of Waſte; but the Writ muſt 
be ad exhereditationem of B. becauſe he only hath the Inheritance. 

If A. Tenant for Life, and B. in Remainder in Fee join in a Leaſe for 6 Co. 14. b. 
Years by Deed; this, upon the Delivery of the Deed, is the Leaſe of A. Treport's 
during his Life, and the Confirmation of B. for A. being Tenant in Poſ- Caſe. 
ſeſſion, the Poſſeſſion could only paſs from him ; and the Leaſe being made — fy 45.2; 
by Deed carries the Approbation of the Reverſioner, and therefore is con- 
ſtrued his Confirmation; and therefore, where the Leſſee declared of a joint 
Demiſe by A. and B. it was adjudged he had failed of his Title, becauſe 
during the Life of A. *twas only his Demiſe, and B. having only an Intereſt 
in Reverſion could give the Leſſee no Intereſt in Poſſeſſion. T 


* 
td 


+ This was in an Ejectment. According to the modern PraQtice in Ejectment, the Plaintiff ſhould be fic- 
titious, and the Leſſor of the Plaintiff ſhould declare en his own Demiſe. | 


But in this Caſe, upon the Death of A. it becomes the ſole Demiſe of Pyer 234. Þ- 
B. for it can be no longer the Demiſe of A. who is not in Being, and 35 
whole Intereſt in the Land determined with his Death; but the Leaſe Newdigate's 
does not determine by the Death of A. becauſe, though A. could transfer the Cale. 

Land only during his own Life, yet the Term having the Approbation © Co. 15- 4. 
of B. who has the abſolute Property, ſuch Joining and Approbation has O ge 
made the Lefſee*s Intereſt abſolute and Indefeaſible during the Term; 

* and therefore upon the Death of A. it becomes the Demiſe of J. for B. Page 284 
has the ſole and abſolute Intereſt in the Land, and the Leſſee can hold 
of none elſe; and therefore it ſeems, that if B. brings an Action of 
Waſte againſt the Leſſee, he may declare of a Demiſe by himſelf, without 
taking Notice of 4. becauſe upon the Death of A. it becomes the ſole Leaſe 


of B. 
Evidence. 
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Evidence. 


S in Publick Judicatures it is neceſſary to ſearch into the Truth 
of Facts as they really are; hence, whatever may be exhibited 
to a Court or Jury, whether it be by Matter of Record or Wrir. 
ing, or by the Teſtimony of Witneſſes, in order to enable them 

to pronounce with Certainty concerning the Truth of any Matter in Diſ- 

pute, whether ſuch Matter relates to a Perſon's Life, Liberty or Property, 

is called Evidence. | oF. 
As the Diſcovery of Truth is of the utmoſt Conſequence to the Good 

of Society, ſo it lays Men under the 5 Obligations, when called 

upon to give their Evidence, to adhere inviolably to Truth; and this is a 

Matter, not only enjoined by the Precepts of Religion, but alſo by thoſe 

of Reaſon; the, Violation of Truth being a Sin againſt human Society, as 

it breaks in upon that Correſpondence that is neceffary to ſocial Creatures, 
by deſtroying the End of Language, which is the common Tie and Band 
of Society; and as Raiſing a different Idea in the Mind of the Hearer 
from that which is formed in the Mind of the Speaker, deſtroys all In- 
tercourſe between Mankind; fo it prevents that Truft from being repoſed 
in them which is ſo neceſſary to their own Preſervation and the Good of 
others, 

From the Importance therefore of this Matter, the Wiſdom of our Laws 
has laid down ſeveral Rules relating to Evidence, which we ſhall conſider 


under the following Heads : 


323 


(A) Who may be a Witneſs, 285. 


And herein, 


1, Whether a Huſband or Wife may be Witneſs for or againſt 
each other. 286. | 
2. Whether a Judge or a Juror may be a Witneſs. 286. 
3. Whether a Counſel, Attorney or Solicitor, may be a Wit- 
neſs againſt his Client. 287. 
4. Whether Plaintiffs or Defendants in the Cauſe may be 
Witneſſes, 287. | | 
5. Whether an Accomplice in a Crime may be a Witneſs for 
or againſt his Companion. 288. e 
6. How fat a Perſon is diſabled from being a Witneſs in re- 
ſpect of his having been attainted or convicted of a Crime. 
288, POO i 1 


Evidence. 


* (B) Dow far a Perſon is diſabled from being a Witneſs *® Page 283 
in reſpet of his being intereſted in the Succeſs of the 
Cauſe. 289. 
(C) Df the Number of Witneſſes required in our Laws. 293. 
(D) Df compelling a Witneſs to appear and gtve Evidence, 
294. 
(E) Of the Banner of giving Evidence, 295. 


And herein, 


PRI oO OI. 


„ 


e 1 2 n 


1. Where the Examination is in open Court, and herein of ſuch 
Queſtions as may be aſked a Witneſs. 295. 
2. Of Examinations and Proofs in Chancery. 297. 


(F) Of written Evidence, and herein of admitting Erem- 
plifications o2 Copies of Recozds, &c. Evidence. 305. 
(G) Whether Parol Evidence fs to be admitted to erplain 
What appears. on the Face of a Deed oz Mil. zog. 

(H) Df Preſumptive Pꝛoof. 311. 

(1) Where the Law requires the higheſt ]Þ2oof the Nature of 
the Thing is capable of. 312. | 

(K) Of hearſay Evidence, 313. 

(L) Ok the Pazty's Confeſſion. 313. 

(M) Ok Similitude of hands. 313. 


(N) Whethez the Depoſittons of Witneſſes in another Caule 
may be given in Evidence, 314- 


What Evidence will maintain the Plaintiff's Action, vide under the 
Titles of the ſeveral Actions, and what the Defendant mult plead, and 


cannot give in Evidence, vide allo under the Titles of the ſeveral Actions 
and Head of Pleadings. | 


TE 


(A) Tho may be a Witneſs, 


LL Perſons may be Witneſſes who appear to have ſufficient (a) Dif. 


cretion, and who from their (5) Principles muſt be preſumed to have Co. Lit. 6. 
a right Senſe of the Sanctity of an Oath, and of the Obligations it lays (a) An Infant 


them under to depoſe the whole Truth, and nothing but the Truth; * the Age of 


therefore Infants, Aliens, Villeins, Bondmen, Cc. may be Witneſſes, — r 
| ut to give Evi- 


. | | dence, H.P.C. 
263. (5) But an Infidel cannot be a Witneſs, I. e. ſuch a one as neither believes the 01d or Neaw J. lament to 


be — at 8 of God, on one of which our Laws require the Oath ſhould be adminiſtered. 2 Keb. 314. 
01. II. 


4 1 2 Hawk, 


a _ 2 Os 
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Evidence. 


CY 


But as out Law has diſabled ſeveral Perſons from being Witneſſes, who 
may be ſuppoſed ſo far biaſſed, as to be induced to go beyond the Truth, 
I ſhall conſider this Matter, | 1 


* Page 2866 * 1, In Relation to Huſband and Wife, and whether they may be 
Wineſſes for or againſt each other. | 


Huſband and Wife are conſidered as one and the ſame Perſon in Law, 


5 ok and to have the ſame (a) Affections and Intereſt, from whence it has been 
686. eſtabliſhed as (5) a general Rule, that the Huſband cannot be a Witneſs 
pl. 4+ for or againſt the Wife, nor the Wife be a Witneſs for or againſt the 


— 1 Huſband, by Reaſon of the implacable Diſſenſion which might be cauſed 


Hatton 116. by it, and the great Danger of Perjury from taking the Oaths of Perſons 
Raym. 1. under ſo great a Bias, and the extreme Hardſhip of the Caſe. 9 

2 Keb. 403. 

2 Hawk. P. C. 431. (a) But no other Degree of Kindred or Affection, as that of Parent to a Child, G.. 
will diſable a Perſon from being a Witneſs, Sid. 75. Salk. 289. pl. 28. (5) And holds as well in the Courts 
of Equity as in the Common Law Courts, 2 Chan. Ca. 39. 2 Vern, 79.—But where, from the Nature and 
Difficulty of the Caſe, the Wife's Evidence, being corroborated by other Circumſtances, was admitted to be 
read sgainſt the Huſband, wide Abr. Eq. 226-7. 7 


? 


Raym. 1. Hence it hath been adjudged, that the Huſband cannot be a Witneſs 
Stat. Trials, againſt the Wife, nor the Wife againſt the Huſband, to prove the firſt 
Vol. 4. fol. Marriage, on an Indictment on the Statute of x Fac. 1. cap. 11. for a 


_— ſecond Marriage; but the ſecond Huſband or Wife may be allowed to 


Fielding's give Evidence, ſuch ſecond Marriage being void, and therefore they were 
Trial, and never Huſband and Wife. 

3 Keb. 490. | 

S. P. admitted in Sir Jobn Savil's Caſe, who was convicted of marrying a ſecond Wife. 


% Vid Sid, But ſome Exceptions have been allowed to this general Rule, eſpecially 
431. in Caſes of (c) evident Neceſſity; and therefore it hath been (d) adjudged, 
. Car. and is the conſtant Practice at this Day, that on an Indictment for a Forci- 
8 Caſe, ble Marriage grounded on the 3 H. 7. c. 2. the Wife may be a Witneſs 


Vent. 243-4. againſt the Huſband ; ſo (e) where Huſband or Wife have Cauſe to demand 


4 Mod. 8. Sureties of the Peace againſt each other, 
2 Vern. 79, | 


Id. Raym, 396. Salk. 283. pl. 12. 286. pl. 20. 287. pl. 22. 2 Ld. Raym. 752, Will. Rep. 611. 10 
Mod. 193. 11 Mod, 224. pl. 19. Stra. 633. 2 Stra. 1095. (e) '2 Hawk. P. C. 432. 
Alſo 


BY 4 


2 Hawk. P. C. 434.t The Anſwer of an Infidel, taken by Commiſſion at Calcutta in Bengal in the Eaft- 
Indies, after the Manner of that Part of the World, was allowed good Evidence by the late Lord Chancellor 
 Hardwicke, after hearing the Arguments of Lord Chief Juſtice Lee, Lord Chief Juſtice Millu, and Lord 
Chief Baron Parker, at Lincoln's Inn Hall, 23d February 1744. Hil. Term 18 Geo. 2. but his Lord- 
ſnip declared, it was permitted to be read on Account of the eſpecial Circumſtances of that particular Caſe, 

* that he carried it no further. Omichund and Barker, 2 Eq. Abr. 397. pl. 15. Atk. Rep. 21. pl. 10. 
2 Str. 1104. 


— _= — 


t A Jew does not come Within this Deſcription, becauſe he is ſworn on the Ol Teflament. But gu. if 
the Courts would not (where an abſolute Neceſlity appeared to examine a Witneſs, not believing either the 
Old or New Teſtament) permit him to be ſworn, according to the Form preſcribed by his own Religion; and 
eſpecially if the Witneſs would likewiſe aſſent to being ſworn on one of thoſe Books, according to the Form 
preſcribed by our Laws, ſo as to ſubje& him to an Indictment, if he ſwore falſely ? A Mahometan was 
admitted a Witneſs, and ſworn on the Koran, At Council, preſent two Chief Juſtices. Fachina v. Sabine, 
M. 12 Geo. 2. Stra. 1104. And N, prius, fo. 288. concurs, in Opinion, with what I have obſerved, 
hat Inſidel may be ſworn according to the Ceremonies of their own Religion. 


. 
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Evidence. 
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Alſo in Lord Audley's Caſe, who held his Wife's Hands and Legs, while ws 
his Servant, by his Command, raviſhed her, the Wife was admitted an 2 Mawk. P. C. 


Evidence. 432. Burin 

Raym. 1. 
Caſe is denied to be Law; and in Vent. 244. it is doubted of by my Lord Ch. Juſt. Hale, becauſe here 1 4 
Wife de Fure, and ſo not like the Caſe, where a Woman is admitted to prove a Forcible Marriage. 


Alſo in (J) Rahm. 1. it is ſaid, that a Huſband and Wife may be Wir- 


. * R . - 

neſſes againſt one another in Treaſon; but the contrary is adjudged in (g) 4 3 y 
1 Brownl, 47. and with 
this laſt Book 


2 Hawk. P. C. 432. ſeems to agree. 


2. Whether a Judge or a Juror may be a Witneſs. 


It ſeems (b) agreed, that it is no Exception againſt a Perſon's giving (3) 2 Hawk. 
Evidence, either for or againſt a Priſoner, that he is one of the (i) Judges P. C. 432. 
who is to try him; and therefore in the Caſe of (t) Hacker, two of the (i) A Com- 
Perſons in the Commiſſion for the Trial came off from the Bench, and were ®ifoner, by 


ſworn and gave Evidence, and did not go up to the Bench again during his — — 1 


Trial. | out of Chati- 


cery ma 
himſelf be examined as a Witneſs at the Commiſſion, but then he muſt be examined firſt by the -& 50, — 


miſſioners, aftet which he may proceed in the Execution of the Commiſſion. (4) Kelynge 12. Sid. 133. 
Style 233. | 


Nor is it any Exception to a Witneſs, that he is one of the Jurors but · Page 287 
then he is, if called upon, to give his Evidence on Oath openly in Court, ' 
and not to be examined privately by his Companions, 


3. Whether a Counſel, Attorney or Solicitor, may be a Witneſs 
againſt his Client. 


It ſeems agreed that neither (7) Counſellors, Attornies or Solicitors are gtyle 449. 
obliged to give Evidence, or to diſcover ſuch Matters as came to their Keb. 505. 
Knowledge in the Way of their Profeſſion, for by the Duty of their Offices (/) That the 


they are obliged to conceal their Clients Secrets, and every Thing that they — * 
are intruſted with, is (m) ſub figillo confeſſoris; for were it otherwiſe, no — 


Perſon could ever with Safety employ a Counſel, &c. Attornies and 

Solicitors. 
Vent. 197. And to a Scrivener, Skin. 404. (n) From his Truſt and Confidence repoſed in Counſel- 
lors, &c. it has been eſtabliſhed as a Rule in the Courts of Equity, that if an Attorney or Solicitor, at the 
Time that he is treating for his Client about a Purchaſe, or Mortgage, has Notice of a prior Title, ſuch No- 
tice ſhall not affect his Client, tho Notice before, or in another TranſaQtion, ſhall, 2 Vern. 474.— But in 
the Caſe of Fitzgerald and Lord Fauconberge it was determined in the Houſe of Lords, 4 Geo. 2. that Notice 
to a Counſel ſhould in no Caſe affect his Client, 16 Vin, Abr. 12. pl. 3. - Fitzgib. 11x, 113. 


But as the Inconveniency would be very great, if a Counſel, Sc. were Vent. 197. 
not at all to be made Uſe of as Witneſſes, for by this Means every ſuch Skin. 494. Pl. 
Perſon's Evidence may be taken off by giving him a Fee; ſo the Courts“ 
have come to this Mean, viz. upon every Queſtion, to aſk him if he knew 
it of his own Knowledge, or from his Client, &c. for tho' the Oath is ge- 
neral, to ſwear the whole Truth; yet the Intention thereof, and of the Law, 
is only, that he ſhould declare what he knew of his own Knowledge, and 
not to reveal what he was intruſted with by his Client. 


4. Whe- 


\ 


\ 
| 
| 
| 
| 
| 
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Evidence. | 


4. Whether Plaintiffs or Defendants in the Cauſe may be Wits 


neſſes. 


sid. 441. In an Action of Treſpaſs againſt ſeveral Perſons, one of them, whom the 
pw» od Plaintiff deſigned to make Uſe of as a Witneſs, was by Miſtake made a 


404. Defendant, and on Motion the Court gave bim Leave to omit him, and 
Savil 344 have his Name ſtruck out of the Record, tho” after Iſſue joined, in order tg 
206 Abr. have the Benefit of his Teſtimony. | 
Sid. 237. | | 

+ If an Action of Treſpaſs be brought againſt ſeveral Defendants, and the Plaintiff, on the Trial, does 
not give ſufficient Evidence to affect all of them, thoſe againit whom there is not any Evidence may be ac- 
quitted by the Jury, before the other Defendants go into their Defence, who may then have the Benefit of 
the Teſtimony of thoſe ſo atquitted : And ſometimes Defendants, againſt whom there hath not been any Evi- 
dence, have been examined on Behalf of the other Defendants, without the Form of an Acquittal, as there 
cannot be any reaſonable Objection.— If there is any Doubt as to the Evidence given, whether ſufficient 
or not to affect all the Defendants, it ought to be left to the Jury, whether they will or will not acquit them, 


before the other Defendants have ent into their Evidence. 


2 Chan. Ca. According to the Law and Practice in the Courts of Equity, Defendants 
2 in a Cauſe may be Witneſſes, for they are forced into the Cauſe; and if their 


ama being made Parties ſhould abſolutely invalidate their Teſtimony, it would be 
in the Power of any one who had a Mind to open another, to deprive 
him of his Defence, by making the moſt material Witneſſes Defendants in 
the Suit; and therefore any of the Defendants to a Suit may be examined as 
Witneſſes, ſaving juſt Exceptions to their Credit. | 
We f Bur Plaintiffs cannot examine each other as Witneſſes in the Cauſe; be- 
. 2228. 


cauſe if the Cauſe miſearries, the Plaintiffs will be liable to Coſts, and there- 
fore their Swearing is to exempt themſelves. | 
And the Practice is, that if a Plaintiff wants to examine a Defendant 
as a Witneſs, he muſt obtain an Order by Motion or Petition for that 
Purpoſe; this Order is of Courſe, and muſt be ſerved on the adverſe 
Party's Clerk in Court; alſo the Defendant may obtain the like Order 
to examine a Co-Defendant as a Witneſs for him; but all theſe Orders 
are upon Suggeſtion, that the Defendant is not concerned in Point of 
Intereſt in the Matters in Queſtion, and they are never granted but wich 
| a Clauſe of (Saving juſt Exceptions to the other Side); and this muſt be 
*Page 288 * made at the Hearing of the Cauſe; and this Order for examining a De- 
fendant muſt be produced at the Commiſſion-Office, or in the Examiner's, 
when the Defendant attends to be examined, without which he cannot be 
examined; for it is by virtue of that Order, and the Authority given them 


by the Court, that impowers them to examine him, and they cannot do it 
otherwiſe, 


5. Whether an Accomplice in a Crime may be a Witneſs for or 
againſt his Companion. 


As to this, the following Particulars are laid down as Law by Mr. Serjeant 
(a) 2 Hawk. (a) Hawkins: 1ft, That it hath been long ſettled, that it is no Exception 
P. C. 432. againft a Witneſs, that he hath confeſſed himſelf guilty of the ſame Crime, 
it he hath not been indicted for it; for if no Accomplices were to be ad- 
mitted as Witneſſes, it would be generally impoſſible to find Evidence to 
convict the greateſt Offenders. 8 
Alſo it hath been often ruled, That Accomplices, who are indicted, are 
good Witneſſes for the King, until they be convicted. 


3 | Alſo 


5 om K SOOT oa - ee —— 


Alfo it hath been adjudged, that ſuch of the Defendants in an Informa- 
tion, againſt whom, no Evidence is given, may be Witneſſes for the 
others. | | . 5 ; 

Ir hach alſo been adjudged, that where f. B. and C. are ſved in three ſe- 
vetal Actions oh the Statute, for à ſuppoſtd Perjury in their Evidente con- 
cerning the ſame Thing, they may be good Witneſſes in ſuch Actiohs for 
one another. G 


6. How far a Perſon is diſabled from being a Withefs in reſpect of 
bis having been attainted or convicted of a Crime. 


it ſeems now agreed, that a Conviction, and chereföte a fortiort an At- Hank. P. C. 
taigder or Judgment of Treaſon, Felony, Piracy, Pramunite, or Petjury, 452. and ſe- 
or of Forgery on g Eliz. c. 14. and alſo a judgment in Attaint for giving veral Autho- 
4 falſe Verdict, or in Conſpiracy at the Suit of the King, and alſo Judgment u ef 
for any Crime whatſoever to ſtand in the Pillory, or to be whipped or „ Skin. 
branded, being in a Court which had a Juriſdiction, are good Cauſes of Ex- 578. pl. 1. 
ception againſt a Wieneſd, while they continue in Force. J 

Bat no ſuch Conviction or Judgment can be made Uſe of to this Pur- 2 Hawk. P. C. 
poſe, unleſs the Record 4 be actually produced in Court; alſo it is a ge- 433. 
neral Rule, that a Witneſs ſhall not be aſked any Queſtion, the anſwering 
to which might oblige him to accuſe himſelf of a Crime, and that his 
Credit is to be inipeached only by general Accounts of his Character and 
po 67 and not by Proofs of Particular Crimes whereof he never was 
convicted, 


1 The Record ſhould be complete, J. e. the Conviftion, e, duly entered, 


It is alſo agreed, that Outirwry in a Perſonal Action is not a good Ex- 2 Hawk.P.C, 
ception again a Witneſs, as it is againſt a Juror ; and that a Perſon con- 133. 
victed of Felony, who is admitted to his Clergy and burnt in the Hand, is 
thereby re- enabled to be a Witneſs. - | | | 
Alſo it ſeems agreed, that the King's Pardon of Treaſon or Felony, after 2 HE P. C. 
a Coaviction or Attainder, reſtores the Party to his Credit; and it is holden 4*3: 
by Chief Juſtice Hott, that the King's Pardon will remove a Man's Diſ- 
ability to be a Witneſs in all Caſes whatfoever, wherein it is only the Con- 
ſequence of the Conviction or Judgment againſt him, and not an exprefs 
Part of the Judgment, as it is in Conſpiracy at the Suit of the King, and 
in Perjury on the Statute, E Pork 
It hath been ruled that a Conviction of Perjury doth not difable a + Page 28g 
Man from making an Afﬀidavic in Relation to the Irregularity of a , Hawk. P. C. 
J udgmenr. 433* « 


vor. II. 41 () pow 


ERC: ac tu. B.A ICED Btw on re roeag es we a 
„ 


— — tt. e 


—— CC. A. . — 


— 


—— 


Evidence * : 


* * 
—_— — — 


4. Whether Plaintiffs or Defendants in the Cauſe may be Wit« 


neſſes. 


Sid. 441. In an Action of Treſpaſs againſt ſeveral Perſons, one of them, hom the 
— Plaintiff deſigned to make Uſe of as a Witneſs, was by Miſtake made a 


404. Defendant, and on Motion the Court gave bim Leave to omit him, and 
Savil 34. have his Name ſtruck out of the Record, tho? after Iſſue joined, in order to 
75 Abr. have the Benefit of his Teſtimony. f ä 
Sid. 237. | | | 
+ If an Action of Treſpaſs be brought againſt ſeveral Defendants, and the Plaintiff, on the Trial, does 
not give ſufficient Evidence to affect all of them, thoſe againit whom there is not any Evidence may be ac- 
uitted by the Jury, before the other Defendants go into their Defence, who may then have the Benefit of 
the Teſtimony of thoſe ſo atquitted : And ſometimes Defendants, againſt whom there hath not been any Evi- 
dence, have been examined on Behalf of the other Defendants, without the Form of an Acquittal, as there 
cannot be any reaſanable Qbjetion.——— If there is any Doubt as to the Evidence given, whether ſufficient 


or not to affect all the Deſendants, it ought to be left to the Jury, whether they will or will not acquit them 
before the other Defendants have ent into their Evidence. 


2 Chan. C According to the Law and Practice in the Courts of Equity, Defendants 
25 in a Cauſe may be Witneſſes, for they are forced into the Cauſe; and if their 


8 being made Parties ſnould abſolutely invalidate their Teſtimony, it would be 
in the Power of any one who had a Mind to r another, to deprive 
him of his Defence, by making the moſt material Witneſſes Defendants in 
the Suit; and therefore any of the Defendants to a Suit may be examined as 
Witneſſes, ſaving juſt Exceptions to their Credit. | 

e But Plaintiffs cannot examine each other as Witneſſes in the Cauſe; be- 

Eq. 225. 


cauſe if the Cauſe miſearries, the Plaintiffs will be liable to Coſts, and there- 
fore their Swearing is to exempt themſelves. 

And the Practice is, that if a Plaintiff wants to examine a Defendant 
as a Witneſs, he muſt obtain an Order by Motion or Petition for that 
Purpoſe; this Order is of Courſe, and muſt be ſerved on the adverſe 
Party's Clerk in Court; alſo the Defendant may obtain the like Order 
to examine a Co-Defendant as a Witneſs for him ; but all theſe Orders 
are upon Suggeſtion, that the Defendant is not concerned in Point of 
Intereſt in the Matters in Queſtion, and they are never granted but with 
| a Clauſe of (Saving juſt Exceptions to the other Side); and this muſt be 
*Page 288 * made at the Hearing of the Cauſe; and this Order for examining a De- 

fendant muſt be produced at the Commiſſion-Office, or in the Examiner's, 
when the Defendant attends to be examined, without which he cannot be 
examined; for it is by virtue of that Order, and the Authority given them 


by the Court, that impowers them to examine him, and they cannot do it 
otherwiſe, | 


5. Whether an Accomplice in a Crime may be a Witneſs for or 
againſt his Companion. 


As to this, the following Particulars are laid down as Law by Mr. Serjeant 
(a) 2 Hawk. (4) Hawkins: iſt, That it hath been long ſettled, that it is no Exception 
P. C. 432. againſt a Witneſs, that he hath confeſſed himſelf guilty of the ſame Crime, 
it he hath not been indicted for it; for if no Accomplices were to be ad- 
mitted as Witneſſes, it would be generally impoſſible to find Evidence to 
convict the greateſt Offenders, " TRUE 
Alſo it hath been often ruled, That Accomplices, who are indicted, are 
good Witneſſes for the King, until they be convicted. 


3 | Alfo 


Alſo it hath been adj ; that ſuch of the Defendants in an Informa- 
tion, againſt whom, no Evidence is given, may be Witneſſes for the 
others. | apt ; 

It hach alſo been adjudged, that where A. B. and C. are ſved in three ſe- 
vetal Actions on the Starute, for a ſuppoſed Perjury in their Evidence con- 
cerning the ſame Thing, they may be good Witneſſes in ſuch Actions for 
one another, ; 


6. How fer a Perfoh is diſbled from being a Witneſs in reſpect of 
bis having been attainted or convicted of a Crime. 


it ſeems now agreed, that a Conviction, and theref6re 4 fortior? an At- Hank. P. C. 
taisder or Judgment of Treaſon, Felony, Piracy, Premutire, or Petjury, 452. and fe- 
or of Forgery on g Eliz. c. 14. and alſo a Judgment in Attaint for giving veral Autho- 
4 falſe Verdi, or in Conſpiracy at the Suit of the King, and alſo Judgment 77 4 

for any Crime whatſoever to ſtand in the Pillory, or to be whipped or % Skin. 
branded, being in a Court which had a Juriſdiction, are good Cauſes of Ex- 578. pl. 1. 
ception againſt a Witneſs, while they continue in Force. | 
Bat no ſuch Conviction or Judgment can be made Uſe of to this Pur- 2 Hawk. P. C. 
poſe, unleſs the Record 4 be actually produced in Court; alſo it is a ge- 433+ 
neral Rule, that a Witneſs ſhall not be aſked any Queſtion, the anſwering 

to which might oblige him to accuſe himſelf of a Crime, and that his 

Credit is to be inipeached only by general Accounts of his Character and 
RD and not by Proofs of patticular Crimes whereof he never was 

convicted, 


1 The Record ſhould be complete, 7. 7. the Conviftion, Qe. duly entered. 


It is alſo agreed, that Outirwry in a Perſonal Action is not a good Ex- 2 Hawk. P. O. 
ception agzinit « Witneſs, as it is againſt a Juror ; and that a Perfon con- 433 
victed of Felony, who is admitted to his Clergy and burnt in the Hand, is 
thereby re- enabled to be a Witneſs. - | 

Alſo it ſeems agreed, that the King's Pardon of Treaſon or Felony, after 2 Hk P. C. 
a Coaviction or Attainder, reſtores the Party to his Credit; and it is holden 123. 
by Chief Foftice Hott, that the King's Pardon will remove a Man's Diſ- 
ability to be a Witneſs in all Caſes whatfoever, wherein it is only the Con- 
ſequence of the Conviction or Judgment againſt him, and not an exprefs 
Part of the Judgment, as it is in Conſpiracy at the Suit of the King, and 
in Perjury on the Statute, 1 pd | 
lt hath been ruled that a Cenviction of Perjury doth not diſable a page 289 
Man from making an Affidavit in Relation to the Irregularity of a , Hawk. P. C. 


Judgment. . 433. — 
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. Evidence. 
b) How far a perlon is diſabled from being a 
- Witneſs, in reſpect of his being interefted in 
the Succeſs of the Cauſe, | 

Co. Lit. 6. T has been always (a) held a ſacred and inviolable Rule of Evidence in 


Sid. 237. I all Caſes (4) whatſcever, not to admit the Teſtimony of a Witneſs, who 
(a) * — od is either to be a Gainer or Loſer by the Event of the Cauſe, whether ſuch 


ſo ſtriclly ad- Advantage be direct or immediate, or conſequential only, 

hered to, that 

it is ſaid, that though a Witneſs is examined an Hour together ; yet if in any Part of his Evidence it appears, 
that he was a Party intereſted, the Court will direct the Jury, that he is no Witneſs, nor his Evidence to be 
regarded. 2 Vern. 463—But if a Witneſs who lies under an Objection of this Kind, be croſs examined 
the adverſe Party ; this makes him a good Witneſs, and his Credit muſt be left with the _ Vern. 254. 
(65) That he who is Bail for another cannot be a Witneſs for him without Conſent. 2 Hawk. P. C. 433. 


- 


=_ —_— —_ * ”—_— 


” —— 


|| Therefore the uſual Way is to ſwear and examine a doubtful Witneſs on a Veire dire, before he is exa- 
mined in chief. —The true Notion of who may be a Witneſs may be gathered from the Quettions therein, 
wit. Whether he is to get or loſe by the Event of the Suit? if he can anſwer that fully he muſt be a Witneſs, 
Per Hardwicke, C. J. on Conſideration, Rex v. Bray. H. 10 Geo. 2. B. R. Caſes Temp, Hardw, 3358. 


2 Hawk. From this General Rule ſeveral Doubts and Difficulties have ariſen with 
P. C. 433-4+ Regard to thoſe Caſes where the Party may be ſaid to have an Intereſt, and 
| from the Extreme Difficulty attending certain particular Caſes, which ſeem 
in ſeveral Inſtances to leave this Matter very unſettled, and which can only 

be learned from the Nature and Circumſtances of the Caſes themſelves. 


Salk. 283. Therefore it has been held, that an Heir apparent may be a Witneſs 
* 28 concerning the (c) Title of the Land, for the Heirſhip of the Heir is a 
Raym. 


mere Contingency; but if there be a Tenant in Tail, Remainder in Tail, 


Aula by be in Remainder cannot be a Witneſs concerning the Title of thoſe Lands; 


Treby Ch. J. for he hath an Eſtate, ſuch as it is. 
(c) Where the 


Leſſor of the Plaintiff, who had the Inheritance, was admitted to prove the Leaſe in EjeAment, Style 482. f 


> — 


— 


t Au. if now, there is, in any Caſe, Occaſion to prove a Leaſe, in Ejectment, as Defendant by Rule, 


agrees to confeſs Leaſe, Entry, and Oulter ? 


Skin. 174. It ſeems to be agreed, that one Commoner cannot be a Witneſs to prove 


Pl. 4 the Right of Common in Action brought by another; for the Right be- 


ing intire, his Swearing tends to intitle himſelf. 
Skin. 154. pl. 4 So where the Maſter of a Ship brought an Action againſt the Cuſtom- 
Sandi v. houſe Officers, for refuſing to clear his Ship and re-deliver his Cockets; 
I” 7 ral and it was held, that the Owners of the Goods on board could not be ad- 
5 mitted as Witneſſes to prove him Maſter, c. for that they were all con- 


Mariner may cerned in (d) one Bottom, and in one Adventure. 
be admitted, 

as a Witneſs to prove Wages due to another, for there the Contracts are ſeveral. Skin. 174. pl. 4. ſeems to 
be admitted, And this is certainly Law, and every Day's Practice. 


Salk. 287; In an Action againſt the Maſter of a Ship for ſo negligently managing 
pl. 22. the Ship, that it ran over the Plaintiff 's Barge; it was held that the Pilot 
ruled by 


Holt Ch. Juſt. Ld, Raym. 1007, 


3 | could 


_—_— 1 —_ 


could not be a Witneſs,” becauſe he was 4 ble, if faulty 


to the Maſter. . uabiv A on 3! i we, 


if 
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 * Bur he might, have Gogo releaſed by b:, Matet and Oer, dad made. good Witheſs,—On ah 
an's driving his Cart negligeatly, por b, Fe, the Carman was 


Action brought againſt a Maſter, for a 
admitted Witneſs for his Maſter, Jarvis v. Mayen. Stra. 1083. 
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© The Maſter of a Ship took à Prizep and dilpoſed of 100 Chelti of Le” St en 2 
38. 


mons to A. for which he brought his Action, and a Mariner was allowed 
to be ſworn as a Witdeſs thougb it appeared, that by che Admiralty Law 
he was to have à Share of the Prize z fot the Maſter! n accountable to the 
Mariners for their Share, which they ſhall r ver from him, whether he 
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recovers in this Action- or not. 


* It ſeems agreed clearly, that a Legatee in a Will cannot be a Witneſs » Page 290 
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to (e) prove the (5) Will, becauſe he is (e) preſumed to be partial im dwear- £225; 331: 
ing for his on (4) Inteteſt. T 2 oi Law een in! lb: v0 - Ry * 
eh But he 


dos tov ls Nd d nd neren 10 eee ne , 
may be a Witneſs againſt the Will, for when he ſwears againſt the Will, he fwears agaio@t his own Intereſt, and 
is therefore the ſtrongeſt Witneſs, 2 Salk. 691. pl. 5.— 80 Freemeũ of a 882 — new Witneſſes 
againft the Corporation. 2 Show, 146. pl. 127. (6) Yet he may be examined as a Wi to prove a Deed 
or other Thing which has no Relation to the Will. Style 370-89 if the Parſon ſues ohe of his ariſhioners 
ne cannot be | itge en ag to the Caſt 
(% Bat if the Legacy be ſo Jnqvnliderable, as that 
on, or 84. 40 it i 
ſaid that he may be a Witneſt for the Will. Vern. 254.—Pide 2 Verne 317. ere it > Nn 
Minuteneſs of the Intereſt is no Anſwer to the Objectiod, and that therefore where the Party is concerned in 
Intereſt, tho' never ſo ſmall,” he cannot be 1 Witneſs, & wide Vent, 51. (4 Where a Witneſs | hath a 
Legacy by the Will, by a Releaſe of the Legacy, though at the Trial, he becomes difintereſted, ind | 
So a Bankrupt, who has aſſigned and releaſed all his Eſtate and Right to 


for Tithes who pleads aMogur, the other Pariſhioners, 
they may be Witueſfes xs to the Value of the Tithes. 
he cannot be preſumed to be blaſſed by it; as if it be 55. to 2 private 


good Witneſs. Sid. 315. 
the Aſſignees, may be examined as a Witnels for them. 2 Vern. 637. 2 Barnes 233. 8+P. 


. 


+ By" 25 Geo. 2. . 6. Creditors are made competent Witneſſes to Will, | I 


80 if J. . deviſes Lands to 4, and the, Will is ſigned; ſealed, and pubs: Cart. 514, 
liſhed in the Preſence of the ſaid Al. and B. and C. who atteſted the ſame, #i%ar« and 


yet this is no good Will to paſs thoſe Lands 3 for the Statute of Frauds 


Jennings, wide 
Tit. W. 822 


ills. 


requires Three or more competent Witneſſes, Which A. cannot be, being 1.9. Raym. 
concerned in Intereſt as Deviſee of the Lands, and therefore not a credible: 507. 


Witneſs, 


It is ſaid by Hale Ch. Juſt. that he knew it to have been adjudged, that Mod. 107. 


an Executor in a Cauſe (e) concerning the Teſtator's Eſtate, if he hath 
not the Surpluſage given to him by the Will, may be )a"Witneſs: for the 
Will. 114404144214 1d ths 7 G7 Ni 


be Witneſſes in any Thing relating to the Inteſtate's Eſtate. Skin. 223, 


He who borrows Money upon an uſurious Contract, cannot be a Wit- Co. Lit. 6. b. 


neſs upon an Information for the Uſury (unleſs he hath paid the Money) 
whether ſuch Information be brought by himſelf or any other; for if in 
ſuch Caſe a Man might be a Witneſs, he would in Effect ſwear for him- 
ſelf, by proving a Matter which may avoid his own Contract. | 
Hence alſo it hath been held, that he, who by a Slight has been impoſed 
upon to ſet his Hand to a Note for more Money than he intended, is no 


2 
506. 
Raym. 191. 

2 Hawk. P. C. 
433+ 


8 Mod. 60. 
io Mod, 151, 
12 Mod, 340, 


345+385,512, 
Will Rep. 


289, 290. 3 Will Rep. 18 1. contra 281. Vern. 20. 2 Vern. 700. Comyns 90. pl. 60. Ld. Raym. 
507. Freem. 50g. pl. 685. 2 Ld. Raym. 1166. Stra. 34, 101. 2 Stra. 1253. Gilb. Evid. 123. 
(%) That the Children of an Inteſtate cannot, by Reaſon of their Intereſt, under the Statute of Diftributions, 


Rol. Abr. 


Salk. 283. 


pl. 12 


good Witneſs on an Information for the Cheat ; becauſe a Conviction may 14. Raym. 
be a Means to avoid the Note, by being made uſe of by the Party when 396. 
| % dat wide 


Sid. 431. Vent. 49. 2 Keb. 572. which ſeem contrary, 
ſued esd . 


yet 


ſo is a 


RD m ˙‚ , dS 


1272 


ae ive to influence the Jury, which d b 
revent U in Law it be no Evidence. 
Alſo it feems generally agreed, that he, whoſe NN may be 


| i > — no Evitenve fo ee 
3 aft mation. n 0 e 
And if it be a F hin 5 Eli - 14.5 fotos AI in 2 Hawk, P. C. 

Gs cer ed ooo Sol Bn F.C 9, mh 
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2 Rol. Abr. 80 upon this Reaſon it bath e chat he, ligt whom i ven 


68 5. and the dict is given; cannot be a Witneſs to ory Þejury in e | Evidetch: 
ſame Point is . 


_ 9 . . Keb. $36. & wide Salk. 283, pl. 12 e gu. 
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SEES * eEnorwichſtaadiagitihels Cuſt he ee bmw of e eden 1 ate 
Sid. zur, ſeveral Inſtances, where, in Caſes of (g) Neceſſſey, a Perſon to whoſe (5) 
7A 364 Damage an Indictment or Information 0 oncludes, has by allowed and ad- 


18 mitted an Evidence, and his Credit left to the Jury. 
* | 
F rk 12 6 Mod. zot, 311. 7 Mad. 119. b de Rabbi, 
755 2 8 bert oy ie vther Witneſs. Lge 115- ; 5 — 
658. Reds r Rv of 151 WOK ne 70 8 . n 
131: W © t. m 
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an Action was Brought hs FE Reſbe, 15 dis Ertdit left the Jury. 6 Mod. b4 5 | hom 
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page 291 If the Warden ofthe Fe. offers a voluntary Eſcape, and an quit 
2 Salk, 690. tion, by virtue of a ſpecial Commiſſion iſſuing out of Chancery, is taken 
pl. 3- The thereof, which he traverſes, the Perſon eſcaping, though he gave a Bond 
Fara. ad to be a true Priſoner, is a good Witneſs to m—_ the Eſcape ; for this does 
dat mike the Bohd void, as a Convictten on the Statute of Uſury does; 
beſides, this is a Matter privately ttanſacted between the Party and Officer, 

of which there can be nb other Evidence. 

. + _.. Upon this Rule, that an intereſted Perfon cannot be a competent Wit- 
(0 Where neſs, it has been often doubted, hew far (i) Preemen of a Corporation, 
there has heen the Inhabitants of a Hundred I or Pariſh, ſhould be admitted as Witneſſes 
a Dfpdte be« in Matters which concern thoſe Places; and here it is (x) faid, that no 


Se- 
tween two neral Rule can be hid down, but that every Cafe muſt ftand upon its 


6. dan purticular (I) Circumſtantes, viz. Whether the Intereſt be of that Na- 


r ture, or ſo conſiderable as by Preſumption to produce Partiality in the Wit- 
0) dye Jak neſſes. 


7 Lev. 231. 


| (7) Where the Party releaſed all bis Right 8 the Corporation, and this made them good Witneſſes. 2 Jon. 


116. 2 Lev. 236.— [The ufd Way is to Aisffunchiſe thoſe, a Corporation calls as Witneſſes. ] 
+ * de infre 292. 


1 _ 281. Hence in an Information in Nature of a Dus Wee for taking 1d. 
e King Ver. 


The Mayor of Per Chaldron for all Sea-Coals brought: ro London, where the Deferidatirs 
Londen. Preſcribed for the Dory, upon which Iſfue was taken and tried at the Bar, 
| & was held, that the cernen of London were good Witneſſes to prove the 
Pretcription, though the Mayor, Sc. have the whole Profit of this Toll, 
which is for the Behefit'of the 3 orporation, of which all the Citizens and 
Freemen are Membersz for it cannot be preſumed, that for an Advantage 
fo ſmatl and ſo remote, they would be partial and perjure themſelves. 6 
Vent. 351. So in the Caſe of the City of London, concerning the Duty of Water- 
8 w ballage, where the Mayor and Commonalty Ed an Indebitatus Aſſump- 


4 ht 


** 6 * * 
ä 8 i. 


Evidence. 


ft againſt A. B. for 51. for ſo much due to them for divers Tons of 8 
Wine brought from beyond the Seas to the Port of London, at 4 d. per pres . 
Ton; and ſome Freemen being produced as Witneſſes, it was objected, Corporation 
that the Commonalty of London comprehending all the Freemen, this cannot be 
made them intereſted in the Succeſs of the Cauſe; but it was held by Witneſſes, and 
three Judges againſt one, that ſo ſmall and remote an Inttreſt did not this Caſe is 


diſable them from being competent Witneſſes, yet they were laid aſide by 1 40 _—_ 


Y as a Caſe in 
Conſent. which ſuch 


Evidence was 


rejected, and ſo ſaid to be reſolved, 2 Vern. 317. 


* tt. th Uo tr OLED. 


— 


At a Trial at Bar concerning Boundaries of Lands; the Parſon of the 7 Mod. 63. 
one Pariſh, the Land lying in two Pariſhes, was refuſed, becauſe he might — 4 Js 
enlarge his own Pariſh, and by Conſequence the Tithes ; but one, who Rebinſen. 4 
about ſeven Years before had taken the Profits, under the Title of one of 
the Parties, was received a Witneſs, becauſe now he might plead the Sta- 
tute of Limitations. 

It is ſaid in 2 Sid. to have been ruled on Evidence at a Trial at Bar, that , gid. 109. 
if a Remainder after an Eſtate for Life be limited to the Miniſter and Town/end and 
Church-wardens of a certain Pariſh, for the Uſe and Benefit of the Poor Row. 


of the Pariſh, (a) that any of the Pariſhioners may be Witneſſes to prove (%) gut in 
this Deviſe. | 2 Vern. 317. 


where the 
Queſtion related to the Loſs and Miſapplication of a Sum of Money given for the Benefit of the Pariſhioners, 


it was held, that an Inhabitant of the Pariſh could not be a Witneſs; and that the Caſes where the Party was 
concerned in Intereſt, though never ſo ſmall, have always prevailed. —[See infra By Stat. 25 Geo, 2. 


292. 
e. 6. 2 atteſting Wills, though real Eſtate charged with Payment of Debts, are made good 
Witn 


t Yide Lord Camden's Argument in the Caſe of Doe ex Dm. Hind/on & al. v. Kirſty, Z. Term, 5 G eo 
3+ G P . ö og, ; 


In an Action againſt the Hundred, upon the Statute of Winton, an * Page 292 
Hundredor (+) cannot be a Witneſs, | Vent 354: 


admitted, 


(5) Mod. 73. 
S. P. though he be poor, and pays no Taxes, or Pariſh-Duties; for when the Money recovered of the Hun- 


dred comes to be levied, he may then be worth ſomething ; but now by Stat. 8 Geo. 2. c. 16. f, 15. Ioha- 


bitants of Hundreds are declared competent Witneſſes at Trials on the Statutes of Hue and Cry, Servants, 
and thoſe who receive Alms, may be Witneſſes. 2 Keb. 73. S. P. * 


On an Indictment againſt the County for not repairing (c) a Bridge it * 
has been doubted, whether an Inhabitant of the County could be a Wit- (A 36%. 
neſs, oy" ION | | | 2 iſpute be- 


a | | | tween two Pa- 
riſhes, which of them ſhall repair a certain Highway, the Inhabitants of neither of the Pariſhes can be Wit⸗ 


neſſes. 4 Mod. 48, 49. Vern. 159, 254. 2 Vern. 317, 375, 493) 037. 10 Mod. 159, 292. 11 Mod. 
225. pl. 20. 12 Mod. 40, 339, 345, 372, 385, 512, 520. . Raym. 711. Fitagib. 80. Will. Rep. 
595+ Pl. 172, 600, Stra. 583. 2 Ld, Raym, 1353. Stra. 658. 2 Stra. 1069. 


But now by the 1 Ann. ſt. 1. 4 18. reciting, That whereas many pri- 
vate Perſons, or Bodies Politic or Corporate, are of Right obliged to re- 
pair decayed Bridges, and the Highways thereunto adjoining; but becauſe 
the Inhabitants of the County, Riding or Diviſion, in which ſuch decayed 
Bridge or Highways lie, have not been allowed, upon Informations or In- 
dictments brought againſt ſuch Perſon or Perſons, Bodies Politic or Cor- 
porate, for not repairing ſuch decayed Bridges and the Highways thereun - 
to adjoining, by the Judges before whom ſuch Information or Indictment 
is to be tried, to be legal Witneſſes; it is enacted, ** That in all Informa- 
tions or Indictments to be brought and tried in any of her Majeſty's 
Vol. II. | 343 Courts 


Evidence. 


as 
Vun 


4 Courts of Record at Veſtminſter, or at the Aſſizes or Quarter -Seſſions of 
ce the Peace, the Evidence of the Inhabitants, being credible Perſons, or 
* any of them of the Town, Corporation, County, Riding or Diviſion, 
« in which ſuch decayed Bridges or Highway lies, ſhall be taken and ad- 
« mitted in all ſuch Caſes in the Courts aforeſaid.” | 
And by the 8 4 W. 3. cap. 11, © In all Actions to be brought in the 

« Courts of Weſtminſter, or at the Aſſizes, for Money miſ-ſpent by Church. 
« Wardens, the Evidence of the Pariſhioners, other than ſuch as receive 
« Alms, ſhall be taken and admitted.” 

Skin. 586. On this Rule, that an intereſted Perſon cannot be a Witneſs, the Time 

pl. 5. and Manner of a Witnels's becoming intereſted ſeems alſo material; and 
therefore it has been held, that it is no good Exception againſt a Witneſs, 
that he hath a Promiſe of a Reward, on Condition of giving his Evidence, 
eſpecially unleſs ſuch Reward be promiſed by the Perſon for whoſe Benefit 
he is to ſwear, and by way of Contract for giving ſuch and ſuch particular 
Evidence; allo it has been held, that a Witneſs's laying a Wager about the 
Succeſs of the Cauſe is no Objection againſt his being ſworn as a Witneſs, 
for the Party hath an Intereſt in his Teſtimony, which to deprive him of 
by his own Act would be unreaſonable 4 


t Sed qu. If both Exceptions are not good? —— But, a Proſecutor, on an Indictment, though he had laid 
a Wager, that he convicted the Defendant, was allowed. Rex verſus Fox, Stra. 652. In this Caſe, and 
in every Caſe on an Indiftment, it may, for good Reaſons, be right, to ſay, the Proſecutor, or his Witneſſes, 
ſhall not be diſabled by ſuch Means: The Conſequences might be very fatal, But gu. If ſuch Reaſons ap- 
ply in Civil Caſes? | 


Hence it hath been held, that on a Scire facias againſt the King's Pa- 
Mod. 21. tentee, a Perſon, who has a Promiſe of being made a Deputy, may be a 


2 Keb. 576. Witneſs. 

Gilb. Evid. f 

124. and ſee 10 Mod. 193. 12 Mod. 372. 2 Ld. Raym. 1008. 2 Vern. $75, 463. Eq. Caſ. Abr. 
223. Chan. Preſ. 234. Comyns 90. pl. Co. See Freem. 509. pl. 685. Carth, 514. Ld. Raym, 505. 
Will. Rep. 557, 558. So ruled at a Trial at Bar by three Judges againſt Tauzſden, who held, that it was 
like a Man's promiſing another, that, if he recovered the Lands, he ſhould have a Leaſe of them, which, he 
ſaid, diſabled him from being a Witneſs, [And gu. if Twwi/den was not right!] 


3 Lev. 152, But it has been held, that if ſeveral Perſons lay Wagers at a Horſe-Race, 
153. Reſeous c. and an Action is brought againſt one of them for the Money loſt, that 
_ _— a Better on the ſame Side cannot be a Witneſs for him who loſt; but if 
Jener Ch. Joſt, ſuch Perſon acknowledges that he loſt the Wager, and pays the Money, 
held that lay- he may be a Witneſs. 

ing a Wager, | 

or being a Better, did not deſtroy the Teſtimony of the Witneſs, but went only to the Credit of it, — . S:d 
qu. If the Event of the Suit may be ſuch as may be beneficial to the Witneſs ?] | 


2 Vern. 699. It has been held in Chancery, that if a Perſon is examined as a Wit- 
Abr. Eq. 224+ neſs, who is no ways concerned in Intereſt, and afterwards he becomes 
Page 293 * Heir at Law, and thereby intereſted in the Matter, that notwithſtanding 

his Depolitions, when thus diſintereſted, may be read, even (a) at a Trial 
(a) But at à at Law; and that it was like the Caſe, where the only ſurviving Witneſs 
rial at Bar , . | 
in C. B. on to a Deed becomes the Party intereſted, or where a Witneſs to a Deed be- 
an Iſſue di- comes blind, in which Caſes his Hand may be proved at Law. 


reed out of 

Chancery, the Judges refuſed to have ſuch Depoſitions read, becauſe the Witneſs was ill living. Abr. Eq. 
224. But in 2 Vern. 69g. ſuch Depoſitions were read in Chancery, and there ſaid, that the Reaſon of re- 
jecting ſuch Evidence at Law was, becauſe it was againſt the Rule, wiz. that where the Witneſs is living, and 
might be produced at the Trial, the Depoſition of ſuch Witneſs cannot be read. 


A Wit- 


* 


Evidence. 


— [| — — 


A Witneſs was examined whilſt ſhe was intereſted, before the Hearing; 2 Vern. 472, 
and the Cauſe being heard and decreed to an Account, ſhe was re-exa- Callow and 
mined after the Hearing, before the Maſter, on the Account, having firlt * 
releaſed her Intereſt; and it was objected, that ſhe ought not to be heard, 
for having been examined whilſt intereſted, and her Depoſitions publiſhed, 
ſhe was thereby engaged, and almoſt under a Neceſſity of ſtanding to what 
ſhe had before ſworn, and could not be free to retract or contradict it; but 
the Lord Keeper over-ruled the Objection. | 

It is no good Exception againſt a Witneſs, that he has a Maintenance 2 Hawk. P. 
from the King or other Perſon, for every one may maintain his own Wir- C. 434. 
neſſes; nor is it any Exception againſt a Witneſs, that he has received a 
Reward for having made a Diſcovery of the Crime to be proved againſt the 
Priſoner, nor that he hath the Promiſe of a Pardon on Condition of giving 
his Evidence. 


(C) Ok the Number of Witneſles required in 
our Laws. | 


T is holden by my Lord Chief Juſtice Holt, that at Common Law it 
was not neceſſary in any Caſe, that a Proof of Matter of Fact ſhould be 
made by more than one Witneſs, and that the ſingle Teſtimony of one 
credible Witneſs was ſufficient to prove any Fact, and that the Au- 
thorities cited by my Lord (5) Coke do not warrant the Opinion founded 
on them. () Co. Lit. 


| 1 . 6. a. 
my Lord Coke ſays, that when a Trial is by Witneſſes, as of the Challenge of a Juror, or Su hy OY 
Tenant, the Affirmative ought to be proved by two or more Witneſſes ; but when the Trial is by Ver 4 
there the Judgment is not given upon Witneſſes, or other Kind of Evidence, but upon the Verdi 8 


ſuch Evidence as is given tothe Jury they give their Verdict. ct; and upon 


Carth. 144. 


But the Civil Law requires two Witneſſes to prove a Fact; and there. Show 100 
fore it has been holden, that if the Spiritual Court, which proceeds accord. 3 Mod. 70 
ing to the Civil and Canon Law, refuſes, where a Temporal Matter is 283. AN 
pleaded in Bar of an Eccleſiaſtical Demand, to admit the Evidence of one Comb. 160, 
Witneſs, they ſhall be prohibited; as where an Executor proves Payment pl 17 0 752. 
of a Legacy by one Witneſs, Sc. 6 


220. 


Vent. 291. Carth. 142. 2 Salk. 547. pl. 1. 


Hence it hath been eſtabliſhed as a fundamental Rule in the Courts of Vero. 161. 
Equity, that a Decree cannot be made on the Teſtimony of one ſingle 3 Chan, Ca, 
Witneſs againſt the flat and poſitive Denial of a Fact by the Defendant's 123. 
Anſwer; (c) becauſe the Oath of the Party is ever looked upon in Equity (9 If an E 
to be as good as the Oath of a ſingle Perſon. WS: 3 Sn 5 


| firſt 
marries a ſecond, and a Bill is exhibited againſt them to diſcover a Truſt, and they in their Wee 
in the Matter, the Wife confeſſing what the Huſband denies, and what the Plaintiff can prove only by one 
Witneſs, the Plaintiff can have no Relief; for one Witneſs is not ſufficient againſt the Huſband's Anſwer : 
and the Wife's Confeſſion will not avail, forſhe can be no Witneſs againſt her Huſband, 2 Chan, Ca. 39. q 


Yet 


— * 
— 


ry; 
_— Iz — — - 
4 „ 

* „ 


— — 2 


— 
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* Page 294 * Yet Caſes may, and do often fall out, that the Court may ground a De- 

Vide 2 Vern. cree upon the Oath of a ſingle Witneſs, attended with other Circurnſtances 

554+ to corroborate it; as where the Anſwer of the Party appears to be-note- 

Abr. Eq. 229. riouſly falſified, by which Means it comes to loſe that Credit which other 
wiſe it would and ought juſtly to have. 


But for this Alſo by ſeveral Acts of Parliament, a certain Number of Witneſſes is 
wide Head of required, as by the 29 Car. 2. cap. 3. That all Deviſes of Lands ſhall be 
Wills. te atteſted and ſubſcribed in the Preſence of the Teſtator, by three or four 


„ credible Witneſſes, or elſe ſhall be void. 
By the 5 W. 3. it is enacted, That no Perſon ſhall be indicted, tried 
e or attainted for High Treaſon, but upon the Oaths of two lawful Wir- 
© gneſſes, either both of them to the ſame Overt-Act, or one of them to 
(a) There © one, and the other of them to another Overt-Act of the (a) fame 


muſt be one ſame Treaſon. 


Witneſs to 
one, and another Witneſs to another Overt-Act of the fame Species of Treaſon, or at leaſt one Witneſs to 


an Overt-AR, and another to a material Circumſtance to prove it. 2 Hawk. P. C. 428. But for this wide 
Tit. Treaſon. 


(D) Of compelling a TWttneſs to appear and 
give Evidence. "2 


21 H. 6. 6. a. TJ T is held to be Maintenance for a Perſon officiouſly to give Evidence in 
11 H. 6. 4. b. a Cauſe, without being called upon to do it; alſo if a Man, who is 
Bro. Mainte- not ſubpenaed, happens to be in Court during a Trial, he ſhall not be forced 


3 Ib. to be ſworn againſt his Will; but if he conſents, the want of a Subpena is 


118. not material; alſo in certain Caſes, the Court will in Diſcretion wait till 4 
Subpæna can be procured. 5 


4. Qu. If this Poſition is right, and if Law, whether it is not too general; and if the Intention of 
the Witneſs, and the Truth or Falſity of his Evidence, muſt not determine, whether it is, or is not, 
Maintenance ? 


(5) And there. From hence it follows, that the Parties have () a Right to Proceſs to 
tore Witneſſes bring in their Witneſſes, and to this Purpoſe it is enacted by 5 Eliz. cap. g. 
are privileged ſecg. 12. That if any (c) Perſon or Perſons, upon whom any Procefs out 


N e of any of the Courts of Record within this Realm, or Wales, ſhall be 


which wide (d) ſerved, to teſtify or depoſe concerning any Cauſe or Matter depend- 
Tit. Privilige ing in any of the ſame Courts, and having (e) tendred unto him or them, 
(c) A Feme | | 

Covert is within the Statute, and if ſhe be ſerved with a Subpena, and refuſes to appear the Action lies ageinſt 
the Huſband and Wife, Cro. Eliz. 122. Hawithlome and Harvy, adjudged. Jon. 430. S. C. and 8. P. 
adjudged. (4) A Delivery of a Ticket containing the Subſtance of the Writ, is a ſufficient Service with- 
in the Ac. 5 Mod. 355. Cro. Car. 540. 8. P. for there being two, three, or four Names of Witneſſes 
is one Writ, he cannot leave the Writ with every one of them; and to have ſeveral Writs for every Witneſs 
would be very chargeable to the Subject. | () If a Feme Covert be the Perſon to apppear as a Witneks, 
the Tender muſt be to her and rot to her Huſband. Cro. Eliz. 122. Jon. 430. S. P. 


3 


Ec _ 8 * 
— 


Sed gu. if it hath not of late been underſtood that Service of the Writ itſelf, or an actual full Copy, and 
Production of the Original is neceſſary to ſupport the Action? At all Events, tis molt adviſable to purſue that 
Method, with every unwilling or doubtful Witneſs. 


according 


Enidenee. 


— — ————__p__s_ 
« according to his or their Countenance or Calling, ſuch (f) reaſonable 
« Sums of for his or their Coſts and Charges, as, having Regard to 


« the Diſtance of the Place, is neceſſary to be allowed in that Behalf, do 
«« not appear according to the Tenor of the ſaid Proceſs, having not a law- 
« ful and reaſonable Let or Impediment to the contrary, that then the 
Party in making Default to loſe and forfeit for every ſuch Offence ten 
« Pounds, and to yield ſuch further Recompence to the Party (g) grieved, 

« as by the Diſcretion of the Judge of the Court out of which he faid 

*«« Proceſs iſſues ſhall be awarded, according to the Loſs and Hindrance Page 295 
ie that the Party which procured the ſaid Proceſs ſhall ſuſtain, TR of (/) If the 

e the Non-appearance of the ſaid Witneſs or Witneſſes ; the ſaid ſeveral 4 
„Sams to be recovered by the Party ſo grieved againſt the Offender or Of- See e 
« fenders, by Action of Debt, Bill, Plaint or Information, in any of the Sni t. e 
« Queen's Majeſty's Courts of Recard.” cepts, aud 

r , 

that on his Appearance he will te en e ue O ls l Med, Gro Ge 


22, 549. Merch 18. (z) In Cro. Elia. 130. and the 8. C. Leon. 122, it is adjadged, that the 
Plaini® need not ſet forth any ſpecial Damage which he ſuſtained by the Negligence of 

in not appearing to give Evidence, n only 
i the contrary has fince been reſolved in Cro. Car. 52 


not for any more Da- 


f 2, $49, deu and e, Jon. 430. 
and 5 Mod. 355. Maddiſon and Shore, which was affirmed on a Writ of Error; for there muſt be a Party 
grieved, otherwiſe there is ao Cauſe of Forfeiture, and @ particular Damage muſt be ſet forth, &c, 


If a Perſon, who can give Evidence againſt one who is accuſed of Felony, Delt. Juſt. 
refuſes to be bound to give Evidence, at the General Gaol-Delivery, 5 111. 

the Juſtice of Peace may either commit to Priſon ſuch Perſon ſo refuſin | 
Delivery or Quarter-Seffions, 


Lord Preſton was committed by the Court of Quarter-Seſſions for refuſing Salk. 278. 
to be ſworn to give Evidence to the Grand Jury on an Inditment of Hi f pl. 2. 
Treaſon; he was brought by Habeas Corpus in B. R. and Holt Ch. Tut. 
ſaid, it was a great Contempt, and that had he been there, he would have 
fined him, and committed him till he paid the Fine; bur being otherwiſe, 
he was bailed. 8 | | 
It ſeems that by the common Law the Defendant, in capital Caſes, had 2 Hawk. P. 
no Right to any Proceſs againſt his Witneſſes, without a ſpecial Order of C. 435- 
the Court; but now by the 7 W. 3. c. 3. it is enacted, That all Perſons | 
accuſed and indicted for any High Treaſon, whereby any Corruption of 
Blood may enſue, ſhall have the like Proceſs of the Court, where they ſhall 
be tried, to compel their Witneſſes to appear for them at any Trial or 
Trials, as is uſually granted to. compel Witneſſes to appear againſt them; 
and now ſince the Statute of 1 Ann. cap. 9. which ordains, that the Wit- 
neſſes for the Priſoner ſhall be ſworn, Proceſs may be taken out againſt them 
of Courſe in any Cauſe whatſoever. 
On a Commiſſion iſſuing out of Chancery for the Examination of Wit- 
neſſes, there muſt be a Subpæna ad Teftificandum taken out, directed to the 
Witneſſes, and a Summons from two of the Commillioners, of the Time 
and Place where they are to be examined; and, if the Witneſs ſo ſum- 
moned and ſerved does not appear, the Court will grant an Attachment 
againſt him, unleſs he comes up at his own Expence to be examined before 
the Examiner; or if he be ſummoned by the Commiſſioners without a 
Subpena ad Teftificandum, and do not appear, the Court will order ſuch 
Witneſs to attend at his own Expence, and to be examined; and if he diſ- 
obey ſuch Order, then an Attachment ſhall go againſt him. 
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Evidence. 


(E) Of the Manner of giving Evidence :. 
And herein, | 1 


1. Where the Examination is in open Court; and therein of ſuch 
Queſtions as may be afked a Witneſs. „M 


| HE Examination of Witneſſes viva voce, in open Court, is juſtly. 
Hob. 326. | | is Juniy 
Hale's Hiſt, eſteemed one of the preate Excellences of our Law, not only from 
C. L. 253 & the Awe and Reverence which the Solemnity of the Manner is ſuppoſed 


259+ to produce in the Witneſs, and the Regard which from thence he muſt 
Pref. to have for Truth, but alſo from the Benefit of croſs-examining z+ as alſo the 
Forteſc. Rep. Air and Manner of giving Evidence often carry ſuch Convictions with 
ve 85 Res them, as will induce the Court and Jury to believe or reject what the Wit- 
1414. neſs has ſworn. | | | 
Hawk P. c. Hence it hath always been held as a ſettled Rule, That in Caſes of Life, 
4:8. no Evidence is to be given agaiaſt a Priſoner, but in his Preſence, | 
Page 296 * Allo in a Civil Cauſe, where the Jury withdrew to confer about their 
Cro.Eliz.189. Verdict, one of the Witneſſes, that was before ſworn on the Part of the 
Metcalſe and Defendant, was called by the Jucors, and he recited again his Evidence to 
en them, and they gave their Verdict for the Defendant; and Complaint being 
made to the Judge of Aſſize of this Miſdemeanor, he examined the Jury, 
who confeſſed all the Matter, and that the Evidence was the ſame in Effect 
that was given before & non alia nec diverſa ; and this Matter being returned 
upon the Paſtea, the Opinion of the Court was, that the Verdict was not. 
good, and a Venire facias de novo was awarded. | 
Style's Prat, But it is ſaid, that a Witneſs, who by reaſon of Sickneſs, extreme Age, 
Reg. 671, or (a) other Cauſe, cannot come to a Trial, may, by Order of Court, be 
67 Tn Comb, x amined in the Country before any Judge of the Court where the Cauſe 
74 1 ed depends; and the Teſtimony ſo taken ſhall be allowed to be given in Evi- 
that Witneſſes dence at the Trial.+ 


may be ex- | 
w_— before a Judge, by Leave of. the Court, as well in Criminal Cauſes as in Civil, where a ſufficient 


Reaſon appears to the Court, as going to Sea, c. and then the other Side may croſs-examine them; but 
for this vide Keb. 36, 249, 787. 2 Keb. 13. . 


+ Q. If it can be done without the Conſent of both Parties? And wide 2 Barnes 352, 


2 Salk. 691. But if a Witneſs going to Sea be by Rule of Court examined upon In- 
pl. 4+ terrogatories before a Judge, and the Trial come on before he is gone, his 
Depoſition ſhall not be read, but he muſt appear; for the Rule was made 
on Suppoſal of his Abſence. | | 
Every Perſon produced as a Witneſs muſt, before he gives his Evidence, 
be ſworn to depoſe the Truth, the whole Truth, and nothing but the 
/4) Cin. Car. Truth; this the Law required in all Cafes, (5) except on Indictments for 
292. capital Offences, where by (c) imme morial Practice, the Witneſſes agaiaſt 
2 Bulſt. 147, the King were not ſuffered to be ſworn. | 
ay Ge Ra that he never read in any Statute, ancient Author, Book, Caſe or Record, that in Criminal 
Caſes the Party accuſed ſhould not have Witneſſes ſworn for him; and therefore that there is not ſo much as 
Scintilla Juris againſt it. 3 Inſt. 79. And in H. P. C. 264. it is ſaid, that there is no known Law 
againſt it. But in 2 Hawk. P. C 434. it being the conſtant Practice not to ſuffer Witneſſes to be ſworn 
againſt the King upon Indictments of Capital Crimes, the 1 preſumed it founded originally on ſome 
Statute, or other good Foundation, and were therefore tender of departing from the ſettled Practice. 


But 


— — om 


Evidence. 


* r — 1 


But now by 1 Ann. cap. q. it is enacted, That every Perſon who ſhall 
«© be produced, or appear as a Witneſs on the Behalf of the Priſoner, 
« before he or ſhe be admitted to depoſe, or give any Manner of Evi- 
« dence, ſhall firſt take an Oath to depoſe the Truth, the whole Truth, 
« and nothing but the Truth, in ſuch Manner as the Witneſſes for the 
« Queen are By Law obliged to do; and, if convicted of any wilful 
« Perjury in ſuch Evidence, ſhall ſuffer all the Puniſhments, Penalties, 
« Forfeitures and Diſabilities, which by any of the Laws and Statutes of 
* this Realm are or may be inflicted upon Perſons convicted of wilful Per- 
« jury.“ | = 

By the Practice of the Courts, if one be produced and ſworn for the 
Plaintiff or Defendant, being once ſworn, the other may examine him to 
any Thing whatſoever, though it be the Solicitor of the Party who produ- 
ces him; alſo either Party may, on Application to the Court, have the Wit- 
neſs examined a-part, and out of the Hearing of the others. IgE | 
- It is a general Rule, that a Witneſs ſhall not be aſked any Queſtion, the 2 Hawk, Þ 
anſwering to which might oblige him to accuſe himſelf of a Crime, and . _ 
that his Credit is to be impeached only by general Accounts of his Character parcil. 119. 
and Reputation, and not by Proofs of particular Crimes againſt which he 
cannot be preſumed prepared to defend himſelf, © oo 

If a Witneſs, when under Examination, through Surprize or Inadver- od. 250. 
tency, gives a wrong Anſwer to a Queſtion that is aſſced him, he is al- tg Tit. Per 
ways allowed to recollect himſelf, and that, which he affirms on due Deli- jury. 
beration, is to be taken for the Truth; alſo if he miſtakes the true State 
of the Queſtion, in ſuch a Manner as ſhews, that it is rather owing to 


* his Weakneſs than Perverſeneſs, he cannot be puniſhed for it as guilty of + Page 297 


Perjury. | | £77 40 zin 
if a Perſon is produced as a Witneſs for the King, upon a Trial in an In- Cro. Jac.120, 
formation, and he is guilty of Perjury he cannot be puniſhed for it on Price's Cale. 


the 5 Eliz. by Way of Iadictment, which is the Suit of the King, and 929 — 42 


ſuch a one diſcharged accordingly. * | 0 2 
If a Witneſs in giving Evidence reflects on the Character of another; or Rol. Rep. 61. 
makes Uſe of ſuch Words as are actionable; yet this being in a judicial Way, 

he cannot be puniſhed for it, nor will an Action lie for ſuch Words! + - © - 


+ Sed qu. If they are not pertinent to the Matter in Queſtion? | -* - 1-4] 
2. Of Examinations and Proofs in Chancery. 


By the Civil and Canon Law it was abſolutely neceſſary, that there 
ſhould be a Citation taken out againſt the Defendant previous to the Exa- 
mination of Witneſſes ; and the Reaſon is, that the Defendant, if cited, 
might either examine or object to their Credibility, or put ſuch croſs In- 
terrogatories to them, as might bring out Circumſtances in his Favour, 
which he would not have an Opportunity to do, if he were not cited; 
but it was not neceſſary for the Defendant to appear, becauſe the Cita- 
tion is in his Favour, and he might renounce a Privilege introduced in 
his Favour. I i 36.3) e200 2515 

Hence it is, that in Chancery, after the Plaintiff has replied to the De- 
fendant's Anſwer, before he proceeds to examine any Witneſſes, he muſt 
take out a Sub pæna againſt the Defendant to rejoin ; bur if the Plaintiff 
ſerves the Defendant with a Subpæna to rejoin before he has filed a Re- 
plication, the Defendant appearing upon ſuch Subpæna ſhall have his my 

3 : taxe 


Qu. de hoc ? 


— — — — 
* 


Evidente. 


| taxed, becauſe the Plaintiff has not cloſed the Conteſt of the Anſwer before 

i he ſerved the Subpene to rejoin. | ; 
The Defendant being ſerved with a Subpena to rejoin, the Plaintiff, of 
l Courſe, upon producing an Affidavit thereof, is to have an Order for the 
| | Defendant to rejoin and join in Commiſſion in four Days, giving the De- 
fendant's Solicitor Notice thereof; and the Plaintiff thereupon may, in 
7 eight Days afterwards, leaving his Commiſſioners Names at the Office, 
| have, at his own Coſts a Commiſſion ex parte directed to two of the Plain- 
| tiff's Commiſſioners, and two ſuch as the Officer ſhall think fit to 

. nominate, | 5 
Alſo it is uſual to apply by Petition or Motion, that a S to rejoin 
return” immediate may be awarded againſt the Detendant ; and that Service 
thereof on the Defendant's Clerk may be deemed good Service of the De- 
| fendant; and to this is often added, eſpecially in a Country Cauſe, that 
| the Defendant may join and ſtrike Commiſſioners Names ſometimes in 


—_ 


* 


four Days, ſometimes in a Week, that the Plaiatiff may have a Commiſ. 
ſion ex parte, directed to his own Commiſſioners, and all this is of Courſe. 
But the more uſual Way is for each Party to name four Commiſſioners 
for the Examination of Witneſſes, and two a-piece are ſtruck out of each 
Side; and if a Defendant joins in a Commiſſion and names Commiſſioners, 
and yet afterwards refuſes to ſtrike, the Court, upon Petition, will ſtrike 
out ſuch two of them as they pleaſe, and the Commiſſion ſhall go to ſuch of 

the four as are left ſtanding. 

But here it is neceſſary to obſerve, that there is an Office called the 
Examiner's Office, which extends itſelf, and has a Right to examine all 
Witneſſes in Town, or within ten Miles of the Town, which is the Cir- 
cuit of the Court; and if any Commiſſion be made out, or Witneſſes 
examined within that Diſtrict, the Depoſitions taken by Commiſion 
will, upon Complaint, be ſuppreſſed, and the Clerk who made out the 

Page 298 * Commiſſion will ſtand committed for a Miſbehaviour, and Breach of the 
| known Duty of his Office. 

When Interrogatories are filed in the Examiner's Office, the Witneſs is 
carried tothe Seat of the Examiner, and a Note in Writing is there taken 
of his Name and Place of Abode, to the End the other Side may croſz- 
examine, if they think fit, and, to prevent the perſonating of any Witneſs, 
he is conſtantly carried in Perſon, and, ſhewn at the Sear of the. adverſe 
Party's Clerk in Chancery; this _ done, he returns back to the Exa- 
miner's Office, and is there examin a 

If Interrogatories are filed for his Croſs-Examination, the Party who 
produces him muſt ſee that he ſtays, or returns, and attends to be exa- 
mined ; bur if no ſuch Interrogatories are filed, or he is not demanded to 
be croſs-examined at the ſame Time when he is under Examination, and if 

q - he goes away about his Buſineſs, the Party who intends to crofs-examine 
| | | him, muſt get him examined as well as he can; and the adverſe Party 
1 | is not in that Caſe bound to produce him over again, to attend to be 
. croſs- examined, fince it was the Party's Fault he had not his Inter- 
i rogatories ready to have croſs-examined him whilſt he was under his 
former Examination, Wo 
lf the Examiner is ſerved with an Order whereby Publication is to paſs 
on ſuch a Day, he cannot afterwards examine any Witneſs, tho' it often 
falls out, that three or four Witneſſes have been before that Time ſworn to 
| the Interrogatories, but have not attended to be examined; in this Caſe 
the Party cannot examine them without Leave of the Court, which is ſel- 
dom denied on Motion. | . | 
If a Witneſs is duly ſubpα,—8 d to attend and be examined, and he refuſes 
to attend, then, upon a Certificate from the Examiner, that Interrogarories, 
are filed, and the Witneſs hath not attended to be examined, he ſhal! oy 
I committed. 
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committed, unleſs he attends and is examined in four Days after Notice; 
and this is ſornerimes allowed as à good Cauſe for the enlarging Publication 
or putting aff the Cauſe; but where Publication is actually pale, and De- 
pohdone are delivered out, if the Party moves for enlarging Publication, 
he mult offer good Reaſons, by Affidavit, of ſome material Witneſſes which 
he hath to examine, and the Reaſons why they could not attend and be 
examined before Publication paſſed. WP | 

And in this Cafe the Plaintiff or Defendant; as the Caſe falls out, muſt 
make Oath, and ſo muſt his Clerk or Solicitor, that they have neither ſeen, 
heard, read, or been informed of any of the Contents of the Depoſitions 
taken in that Cauſe, nor will they ſee, hear, read, or be informed of the 
ſame, till Publication is duly paſſed in the Cauſe z and upon ſuch an Affi- 
davit it is uſual for the Court to enlarge Publication, and give the Party an 
Oppartunity to examine his Witneſſes z but he is to be limited to a Time, 
and ſo as not to put off the Hearing of the Cauſe ; for otherwiſe it would 
be hard to put the Defendant to hear his Cauſe without Proof. 
If the Party examines ſome Witneſſes in Town, and others by Commiſ- 
lion. he is not obliged to exhibit or file his whole Set of Interrogatories in 
the Examiner*s Office; he only files ſuch and ſuch alone as he hath Occaſion 
to examine in Town; for if this were otherwiſe, it would put the Plain- 
tift to a double Expence of paying for Copies of the whole Interrogatories 
twice over. | | 

Here alſo we muſt obſerve, that antiently the Examination was before 
a Judge of the Court, who was to conſider whether the Witneſs anſwered 
readily, or whether he brought a Story, formed, to the 7 udge ; the 
Examination in Chancery was originally before the Maſter of the Rolls, 
who was one of the Judges of the Court; and therefore it ſhould ſcem 
that the Examination might be upon the Bill without Interrogatories 
drawn and framed, as the Examination with the Canoniſts may be upon 
the Libellus Arliculatus; but afterwards the Maſter of the Rolls having 
* left the Examination of the Witneſſes 10 his Clerks, as the Barons of the » Page 299 
Exchequer did to theirs, from thence-forward the Judge did not, but the 
Caunſel for the Party, -whoſe Witneſſes were to be examined, framed the 
Interrogatories upon which the Clerks examined; and ſo from thence-for- 
ward it became the Practice to ſend the Commiſſion to the Commiſſioners 
to examine upon Interrogatories, as the Examiners did above. 

But as Witneſſes often lived remote from the Court, it was thought more 
convenient to appoint Commiſſioners to examine ſuch Witneſſes, the Court 
fending a Notary of their own, who was often in Commiſſion with them, 
and with thoſe Commiſſions they ſent a Copy of the Articles ; thoſe Com- 
miſſioners are to examine themſelves, and cannot delegate their Power, for 
 Delegata Poteſtas non poteſt delegari. 1 

e Commiſſioners were likewiſe to be indifferent, for, upon Exception to 

the Partiality of any of them, the Court will ſupply their Places by putting 
in others; 2 though they are named by the Parties, yet that is but by way 
of Prapoſal to the Court; for they are the Miniſters of the Court, and 
therefore muſt be impartial. -, maine 9 15 

Theſe Commiſſioners were to have their Charges, and the (a) Rule was, that 74) But there 
rich Perſons were to have their Expences only, becauſe they were not to ſeems to be no 
be paid for their Duty; but the Poor were to have not only their Expences, ſuch Rule or 


but the Price of their Labour dver add above, that they might not be da- — ogg! 
maged for doing their Dur. bdſerefore it 


C e b bein re- 
ſolved, that a Commiffoner may maintain an Action for the Labour and Pains he has been at in the Execution 
of the Commiſſion; \Carth. 288. dc cM ate 
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taxed, becauſe the Plaintiff has not cloſed the Conteſt of the Anſwer before 
he ſerved the Subpene to rejoin. : 

The Defendant being ſerved with a Subpæna to rejoin, the Plaintiff, of 
Courſe, upon producing an Affidavit thereof, is to have an Order for the 


| Defendant to rejoin and join in Commiſſion in four Days, giving the De- 
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fendant's Solicitor Notice thereof; and the Plaintiff thereupon may, in 
eight Days afterwards, leaving his Commiſſioners Names at the Office, 
have, at his own Coſts a Commiſſion ex parte directed to two of the Plain- 
tiff's Commiſſioners, and two ſuch as the Officer ſhall think fit to 
nominate, BT | 

Alſo it is uſual to apply by Petition or Motion, that a S:bp#»a to rejoin 
return” immediate may be awarded againſt the Detendant 3 and that Service 
thereof on the Defendant's Clerk may be deemed good Service of the De- 
fendant; and to this is often added, eſpecially in a Country Cauſe, that 
the Defendant may join and ſtrike Commiſſioners Names ſometimes in 
four Days, ſometimes in a Week, that the Plaintiff may have a Commiſ- 
fion ex parte, directed to his own Commiſſioners, and all this is of Courſe. 

But the more uſual Way is for each Party to name four Commiſſioners 
for the Examination of Witneſſes, and two a- piece are ſtruck out of each 
Side; and if a Defendant joins in a Commiſſion and names Commiſſioners, 
and yet afterwards refuſes to ſtrike, the Court, upon Petition, will ſtrike 
out ſuch two of them as they pleaſe, and the Commiſſion ſhall go to ſuch of 
the four as are left ſtanding, 

But here it is neceſſary to obſerve, that there is an Office called the 
Examiner's Office, which extends itſelf, and has a Right to examine all 
Witneſſes in Town, or within ten Miles of the Town, which is the Cir- 
cuit of the Court; and if any Commiſſion be made out, or Witneſſes 
examined within that Diſtrict, the Depoſitions taken by Commiſion 
will, upon Complaint, be ſuppreſſed, and the Clerk who made out the 
* Commiſſion will ſtand committed for a Miſbehaviour, and Breach of the 
known Duty of his Office. 

When Interrogatories are filed in the Examiner's Office, the Witneſs is 
carried to the Seat of the Examiner, and a Note in Writing is there taken 
of his Name and Place of Abode, to the End the other Side may croſz- 
examine, if they think fit, and, to prevent the perſonating of any Witneſs, 
he is conſtantly carried in Perſon, and, ſhewn at the Seat of the adverſe 
Party's Clerk in Chancery; this being done, he returns back to the Exa- 
miner's Office, and is there examined. 

If Interrogatories are filed for his Croſs-Examination, the Party who 
produces him muſt ſee that he ſtays, or returns, and attends to be exa- 
mined ; but if no ſuch Interrogatories are filed, or he is not demanded to 
be croſs-examined at the ſame Time when he is under Examination, and if 
he goes away about his Buſineſs, the Party who intends to crofs-examine 
him, muſt get him examined as well as he can; and the adverſe Party 
is not in that Caſe bound to produce him over again, to attend to be 


croſs- examined, fince it was the Party's Fault he had not his Inter- 


rogatories ready to have croſs-examined him whilſt he was under his 
former Examination. | | 

If the Examiner is ſerved with an Order whereby Publication is to paſs 
on ſuch a Day, he cannot afterwards examine any Witneſs, tho' it often 
falls out, that three or four Witneſſes have been before that Time ſworn to 
the Interrogatories, but have not attended to be examined; in this Caſe 
the Party cannot examine them without Leave of the Court, which is ſel- 
dom denied on Motion. 

If a Witneſs is duly ſubpænaed to attend and be examined, and he refuſes 
to attend, then, upon a Certificate from the Examiner, that Interrogatories 
are filed, and the Witneſs hath not attended to be examined, he ſhall m_ 

I committed, 
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committed, unleſs he attends and is examined in four Days after Notice; 
and this is ſometimes allowed as à good Cauſe for the enlarging Publication 
or putting aff the Cauſe; but where Publication is actually paſſed, and De- 
pobddone are delivered out, if the Party moves for enlarging Publication, 
he mult offer good Reaſons, by Affidavit, of ſome material Witneſſes which 
he hath to examine, and the Reaſons why they could not attend and be 
examined before Publication paſſed. R$ | 

And in this Caſe the Plaintiff or Defendant; as the Caſe falls out, muſt 
make Oath, and ſo muſt his Clerk or Solicitor, that they have neither ſeen, 
heard, read, or been informed of any of the Contents of the Depoſitions 
taken in that Cauſe, nor will they ſee, hear, read, or be informed of the 
ſame, till Publication is duly paſſed in the Cauſe z and upon ſuch an Affi- 
davit it is uſual for the Court to enlarge Publication, and give the Party an 
Opportunity to examine his Witneſſes but he is to be limited to a Time, 
and ſo as not to put off the Hearing of the Cauſe; for otherwiſe it would 
be hard to put the Defendant to hear his Cauſe without Proof. 

If the Party examines ſome Witneſſes in Town, and others by Commiſ- 
fion, he is not obliged to exhibit or file his whole Set of Interrogatories in 
the Examiner*s Office; he only files ſuch and ſuch alone as he hath Occaſion 
to examine in Town , for if this were otherwiſe, it would put the Plain- 
tiff to a double Expence of paying for Copies of the whole Interrogatories 
twice over. | | 

Here alſo we muſt obſerve, that antiently the Examination was before 
a Judge of the Court, who was to conſider whether the Witneſs anſwered 
readily, or whether he brought a Story, formed, to the Judge 3 the 
Examination in Chancery was originally before the Maſter of the Rolls, 
who was one of the Judges of the Court; and therefore it ſhould ſcem 
that the Examination might be upon the Bill without Interrogatories 
drawn and framed, as the Examination with the Canoniſts may be upon 
the Libellus Articulatus ; but afterwards the Maſter of the Rolls having 
left the Examination of the Witneſſes to his Clerks, as the Barons of the » Page 299 
Exchequer did to theirs, from thence-forward the Judge did not, but the 
Caunſel for the Party, whoſe Witneſſes were to be examined, framed the 
Interrogatories upon which the Clerks examined; and ſo from thence-for- 
ward it became the Practice to ſend the Commiſſion to the Commiſſioners 
to examine upon Interrogatories, as the Examiners did above; 

Bur as Witneſſes often lived remote from the Court, it was thought more 
convenient to appoint Commiſſioners to examine ſuch Witneſſes, the Court 
ſending a Notary of their own, who was often in Commiſſion with them, 
and with thoſe Commiſſions they ſent a Copy of the Articles ; thoſe Com- 
miſſioners are to examine themſelves, and cannot delegate their Power, for 
Delegala Poteſtas non poteſt delegari. 1 

The Commiſſioners were likewiſe to be indifferent, for, upon Exception to 
the Partiality of any of them, the Court will ſupply their Places by putting 
in others; fr though they are named by the Parties, yet that is but by way 
of Prapoſal to the Court; for they are the Miniſters of the Court, and 


therefore mult be impartial. _ oa 1 
Theſe Commiſſioners were to have their Charges, and the (a) Rule was, that /a) But there 
rich Perſons were to have their Expences only, becauſe they were not to ſeems to be no 
be paid for their Duty; but the Poor were to have not only their Expences, — 4 
but the Price of their Labour over and above, that they might not be da- iſtinction a 


a y | this Day, and 
maged for doing their Duty. anne therefore it 
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The fnterrogatories were anciently annexed to the Commiſſion, and 
now they are ſuppoſed to be; but by Conſent of Parties they are delivered 
to the Commiſſioners at the Opening of the Commiſſion; and this is the 
preſent Practice. 5 | 

The Commiſſioners can only examine upon the Set of Interrogatories that 
are firſt put in before them, and no new ones can be examined upon before 
them, withour Leave of the Court, becauſe their Commiſſion is to examine 
upon ſuch Interrogatories as are ſuppoſed to be annexed to the Commiſſion, 
or ſuch as are dehvered in at the Opening of the Commiſſion. 

Bur before the Examiner they may examine upon a new Set of Interro- 
gatories, becauſe that is preſumed to be the Examination of the Judge; 
and the Judge might examine upon Interrogatories ex re nata out of the 
Articles. | Ws” 

The Plaintiff has regularly the Carriage of the Commiſſion, and ſo is 
to appoint Time and Place; but if the Defendant ſuppoſes that the 


| | Plaintiff will aggrieve him by ſuch Appointment, he may move for a 


Duplicate of the Commiſſion, and that the Officer may appoint Time and 
Place. 

But if the Officer appoints Time and Place, yet the Commiſſioners may 
agree to adjourn, becauſe the Appointment of the Maſter is only for the 
Opening of the Commiſſion; and therefore, if the Commiſſioners agree, 


they have yet Power to make proper Adjournments. 


If the Plaintiff, or his Commiſſioners, abuſe the Carriage of the Com- 
miſſion, by making unneceſſary Adjournments, or an irregular Examination 


of the Witneſſes, that will intitle the Defendant to a Commiſſion of his 
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own, and he may have the Carriage of it himſelf, becauſe he ſhall not be 
obliged to produce and examine his Witneſſes where it cannot be done im- 
artially. 

: The fair Examination by Commiſſioners is not to adjourn without Ne- 
ceſſity, becauſe that would be to harraſs the Defendant by obliging him to 
travel from Place to Place to croſs- examine; but if it be neceſſary, they 
may adjourn not only as to Time but Place. | 

And this Affair muſt be performed as far as it is poſſible uno au, that 
there may be as little Opporrunity as poſſible to divulge the Depoſitions, 
that neither Side may better their Proof. 55 

When a Witneſs is produced, he muſt firſt be examined upon the In- 
terrogatories of the Producer, and then forthwith, without ſuffering him 
to go abroad, upon the Croſs- interrogatories of the other Side; and the 
Depoſitions are to be read over to him, every Sheet whereof he is to ſign, 
that ſo they may have the Senſe' of the Witneſs, without being tampered 
with, | 

The Depoſitions thus taken are to be bound up, and ſigned and fealed by 
the Commiſſioners, and ſent by a Meſſenger of their own to the Court out 
of which the Commiſſion iſſued, who is to ſwear that they were not opened 
or altered ſince they were delivered to him. | * 

If there be due Notice of executing the Commiſſion, and at the Day 
appointed the Commiſſioners meet, and the Commiſſion is opened, but 
no Witneſſes examined nor Adjournment made, the Commiſſion is loſt; 
but if it be not opened, they may give new Notice, and proceed, unleſs 
in the mean Time the Court be moved, and Order be made to pay the 
Coſts of the former Day before they proaced; and the Reaſon of this 


Role ſeems to be, that the not adjourning is a Refuſal of the Commiſ- 


ſioners to act any further upon it; for though the Court itſelf never ad- 


journs, becauſe it is always open; yet the delegated Power muſt adjourn, 
becauſe they have no ſtanding and conſtant Power, as the Seal has, but 
their Power ariſes from the Words of their Commiſſion, which are quod 


Mandamus guod & certos dies & locos quos ad hoc provideritis Teſtes pred. 
coram 
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coram vobis Venire faciatis & advocetis; ſo that if they do not provide Time 


and Place by an Adjournment, they have no Authority further to act by 
that Commiſſion, for the delegated Authority muſt purſue the Words of the 
Commiſſion, or elſe it will be conſtrued a Refuſal to act; but if they do 
not open the Commiſſion, their not acting at that Time will not be con- 
ſtrued as a Refuſal to act; but it is an Harraſſing of the Defendant, for 
which he may complain to the Court and have his Redreſs; and the not 
acting before the Commiſſion is opened, is not conſtrued to be a Refuſal, 
becauſe they do not know what their Authority is till the Commiſſion is 
Where one of the Plaintiff's Commiſſioners and one of the Defendant's 
meet, and the Commiſſioner for the Plaintiff refuſes to act, the Commiſ- 
fion is loſt, but the Plaintiff ſhall pay the Defendant his Coſts, and the De- 
fendant ſhall have a new Commiſſion and the Carriage of it; and ſo it is 
when any Commiſſion is loſt through the Default of him that has the 
Carriage of it; for he is unworthy to have the Carriage of the Commiſ- 
fion, who appears to make Default in the Execution of it. 

If due Notice be given, and the one Side proceeds and examines his Wit- 
neſſes ; the other, if he does not examine, ſhall not have a new Commil- 
ſion, unleſs Affidavit be made of ſome reaſonable Cauſe of his Non-attend- 
ance, and that neither the Party who did not examine, nor any for him, 
or by his Directon or Knowledge, have ſcen, heard, or been informed of 
the Depoſitions taken, or any Part of them, nor willingly will ſee, &c. till 
he has examined, or till Publication; and the Reaſon — is, that the 
Defendant may not have an Opportunity to know what has been proved for 
the Plaintiff, and ſo have an Opportunity to conteſt it. 

And where ſuch a new Commiſſion is granted, it ſhall all be at the 
Charge of the Defendant, and the Plaintiff is permitted to eroſs-examine. 
without Charge, | | 

But if the Plaintiff, will, upon ſuch new Commiſſion, produce any Wit- 
neſſes, he muſt be at equal Charges of the Commiſſion, becauſe he has equal. 
Benefit by the Examination of his own Witneſſes. 


* But he, at whoſe Inſtance a Commiſſion is renewed, muſt examine all * Page 301 


his Witneſſes upon ſuch Commiſſion, or in Court, before the Return of it, 
becauſe he cannot be indulged a farther probatory Term; 

If the Commiſſioners on both Sides attend the Execution of the Commiſ- 
ſion, and the one Side examines, and the other neither examines nor puts 
in Interrogatories, he ſhall never afterwards examine, unleſs upon ſpecial 
Order of Court, upon good Cauſe ſhewn, becauſe he might form his In- 
terrogatories upon the Diſcovery made to his Commiſſioners of what the 
other Side examined to. 374 

Where the Commiſſioners meet and examine, and afterwards adjourn, 
and one of the Defendant's Commiſſioners takes away the Commiſſion, and 
the other Commiſſioners meet at the Day adjourned, and examine Witneſſes 
and return the Depoſitions, the Court will order ſuch Depoſitions to lie, 
and the Subpæna duces tecum to iſſue againſt the Commiſſioner, that he may 
bring in the Authority by virtue of which the Depoſitions were taken; for 

if they had g proper Authority, the not having the Commiſſion before 
them does not impeach the Depoſitions. 8 Ficvs 

There muſt be fourteen Days Notice given by the Commiſſioners to all 
the Defendants, of the Time and Place of the Execution of the Commiſſion, 
or elſe it is not good Notice, and the Depoſitions will ſtand ſuppreſſed 
for Irregularity, in not purſuing the Tenor of the Commiſſion; this Rule 
ſeems to be taken from the Common Law, which requires fourteen Days 
Notice of Trial; but where it is a ſhort Vacation, as between Eaſter and 
Trinity Term, ten Days, or leſs, is good Notice. \ 

No Commiſſion can be executed in Term - time, unleſs by Leave of the 
Court, or Conſent of the Parties; for the Commiſſioners being generally 
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Country Attornies, it is more than probable they are in Town attending the 
Term, on their other Client's Affairs, and conſequently cannot attend upon 
the Execution of the Commiſſion. | 

If two of the Plaintiff's Commiſſioners attend at the Time and Place 
appointed for the Execution of the Commiſſion, they may proceed there. 
in ex parte, if the Defendant's Commiſſioners do not then attend; but if the 
Defendant's Commiſſioners attend at the Time and Place appointed, and 
the Plaintiff's Commiſſioners are not there, they cannot go on, becauſe the 
Plaintiff having the Carriage of the Commiſſion, he will not produce it, 
if he is diſappointed of his Commiſſioners, and conſequently there can be ag 
Proceedings for Want of the Commiſſion ; this makes a Duplicate of the 
Commiſſion more neceſſary for in this Caſe, if the Defendant's two Com- 
miſſioners meet, they may proceed in the Execution of the Commiſſion; 
but where there is no Duplicate, and the Defendant's Commiſſionets at- 
tend at the Time appointed, and none attend for the Plaintiff, the Party 

rieved is to be recompenſed in Colts upon Complaint made thereof to the 
— and in that Caſe the Court will give him Leave to {ſue out ano- 
ther Commiſſion, 

There muſt, at leaſt, one Commiſſioner attend on each Side; for if the 
Plaintiff hath but one Commiſſioner that attends on his Side, he cannot 
ceed to execute the Commiſſion, unleſs one of the Defendant's Commiſ- 
ſioners attends and joins with him therein; but if one Commiſſioner for each 
Party attends, they may proceed in the Execution of the Commiſſion, and 
not otherwiſe. | | 

It having been found by common Experience, that Country Commiſſion- 
ers were apt to publiſh and divulge all the Evidence taken before them, and 
this even before the paſling Publication, and that in ſuch a Manner, as 
that it could rarely, if ever, be detected, becauſe they uſually diſcloſed it to 
the Attorney or Solicitor who employed them, and who was always their 
Friend; and ſince the very Life and Vitals of almoſt every Cauſe, and of 
every Man's Property, lies in keeping cloſe and ſecret his Evidence, till after 
the Depoſitions are publiſhed, becauſe after that there is an End of Examig- 
ing unleſs it is to prove Exhibits, which may be done after the Hearing, 
or by Order viva voce, and then they muſt be particularly named in the 
Order, that the other. Side may have Notice what is to be proved; and this 
can only be to prove the Execution of Deeds, or ſigning Receipts or Ac- 

uitances; but a Man cannot have Leave to prove a Will viva voce at the 
Heaton, becauſe the due Execution may come in Queſtion, which cannot 
be examined at the Hearing ore tenus, but ought to have been done before 
Publication paſſed, - | 

To remedy this Inconvenience, the following Order was made the gth 
of February, the 8th Year of Geo. 1. in Chancery. 43; 

Whereas this Court hath been informed, that Commiſſioners and their 
Clerks attending the Execution of Commiſſions for Examination of Wit- 
neſſes in Cavfes depending in this Court, do frequently before Publication 
is paſſed, and even before the Executing of fuch Commiſſions, diſcloſe to 
or inform the Parties, or their Agents, the Contents of the Depoſitions of 
Witneſſes taken on ſuch Commiſſions, which leads to introduce Perjury, 
and occaſions tedious and unneceſfary Examinations; for remedy ing and 
preventing whereof for the future, the Right Honourable the Lord High 
Chancellor of Great Britain, by and with the Advice and Aſſiſtance of the 
Right Honourable the Maſter of the Rolls, dath order, that from and af - 
ter che laſt Day of this preſent Hilary Term, where any Commiſſion ifſues 
for Examination of Witneſſes, all and every the Commiſſioners named in 
ſuch "Commiſſion ſhall, before they act in ur be preſent at the Swraring ot 
Examining any Witneſs or Witneſſes upon Interragatories in ſuch Cauſes, 
Teverally*eake'ithe Oath following: Lou ſhall, according to the beſt of 
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your Skill and Knowledge, truly. faithfully, and without Partiality to 
« any or either of the Parties in this Cale, take the Examinations and De- 
e poſitions of all and every Witneſs asd — and exa min- 
« ed by virtue of the Commiſſion hereunto annexed: upon the Interroga- 
« tories now produced and left with you, and you fhall-nat publiſh, diſ- 
« cloſe, or make known to any Perſon or Perſons vhatſoevet, except to 
« the Clerk or Clerks by you employed and ſworn to Sectecy in the Bxe- 
« cution of this Commiſſion, the Contents of all ar any of the Depofitions 
« of the Witneſſes, or any of them, to be taken by you and the other Com- 
* miſſioners in the (aid Commiſſion named, or any of them, by virtue of 
the ſaid Commiſſion, until Publication (hall paſs hy Rule or Order 6f 
«© the High Court of Chancery. Which ſaid Qath is to be annexed in 


and every the Clerk or Clerks attending the Execution of ſuch Commiſion, 
and employed in taking, writing, tranſcribing or ingtoſſing the Depoñtion 
or Depoſitions of Witneſſes examined on ſuch Commiſion, ſhall, before 
he or they be permitted ta act as Clerk or Clerks, as aforeſaid, or be pre 
ſent at the Execution of fuch Commiſſion, ſeverally take the Oath ſolo. 
ing—, Tou ſhall truly and faithfully, and withgut Partiality to any or 
<« either of the Parties in this Cauſe, take and write down, tranſcribe and 
« ingroſs the Depoſitions of all and every Witneſs and Witneſſes produced 
ce before and examined by the Commuiſliovers, or any of them namel in 
the Commiſſion hereunto annexed, as far forth as you are directed and 
« employed by the ſaid Commiſſioners, or any of them, to take, write 
« down or ingrots the laid Depoſitions, or apy of them, and you ſhall not 
« publiſh, dilcloſe, or make knows to any Perſon er Perſony whatſoever, 
„ the Contents of all or apy of the Depokitions of the Witneſſes, or 
« any of them, to be taken, wrote down, tranſcribed gr ingtoſſed by 
« you, or whereto you ſhall have Regqurſe, or be any ways privy, un- 
<« til Publication ſhall paſs by Rule or Order of the High Cours of Chance- 
« ry.” — Which ſaid Oath is likewife to be annexed in che ſame Schedule 
to the ſaid Commiſſion.— Which Oaths the ſaid Commiſſioners are by fuch 
Commiſſions to be impowered jointly and ſeverally to adminiſter to each 
other, and alſo to the Perſons attending as Clerks to the ſaid Commiſ- 
ſioners. 3 
If any Practiſer, or other Perſon, goes about to tamper with or ſu- 
born any Wuneſs, upon Complaint made thereof, and upon Examination 
of the Matter upon Oatb, he muſt ſtand commuted. | 
When the Parties have examined, they give à Rule, as they do ip the 
Civil and Canon Law for Publication; and if no Cauſe be ſhewn to the 
contrary within four Days, the Rule is made abſolute. | 7 
When Publication is moved for to be enlarged, it muſt be upon Notice, 
and upon good Reaſons offered to the Court, and upon Affidavits, ſhew- 
ing the Reaſons why the Party could not examine his Witneſſes ſooner; 
and it is ſeldom or never done where it is to put off the Hearing of the 
Cauſe. | | mo 
Bur where the adverſe Party can ſuffer no Injury, as where the Cauſe is 
not {et down, or Where the Party is not ſerved to hear Judgment, there the 
Court will inlarge Publication for aſking for. * 315 
And in ſome Caſes they will do it, chough the Cauſe is ſet down, and 
the Party is ſerved to hear Judgment; but this muſt be when it is ſnewn 
to the Court, that it is nat poſſible for the Cauſe to come on very ſoon, 
and the Court will in this Caſe expect the Party to appear gratis to hear 
Judgment, on ſix Day's Notice to be gen to his Clerk in Court, and pray 
no Day over, and will often oblige him to take no Advantage for Want 
of Parties at the Hearing; this forwards the Plaintiff; for if Default is 
made at the Hearing, the Decree cannot be made abſolute till the next ſuc- 
Vor. II. 40 | | ceeding 


a Schedule to the ſaid Commiſtian, —— And it is further ordered, that all 
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ceeding Term; but if the Party who moves to inlarge Publication, will 


not appear gratis, and pray no Day over, he is often denied his Moti 


and with great Juſtice, becauſe in that Caſe he intends only Delay, which 


the Courts always avoid when in their Power. 


When Publication is paſſed, and the Depoſitions are copied and deliver. 
ed out, and either Party has a Mind to examine touching the Credit or Re. 
putation of any of the Witneſſes, the Way is, : % 

They muſt file Objections or Articles, ſo called, in the Examiner's Of. 
fice; theſe contain in Subſtance the Objections oy make to the Reputa- 
tion of the Witneſs, as in Caſes of Felony, Burglary, Perjury, Forgery, 
ſtanding in the Pillory, or any other criminal Caſe that would diſable the 
Party from being a good Witneſs at the Common Law ; for the Rule of 
Evidence is the ſame in Equity as at Law; and if the Party cannot be a 


good Witneſs at Law, no more can he be in Equity; thete Articles may 


be founded upon the Party's leading a lewd Life, or being a common 


Drunkard or Swearer, or of ill Repute and Character in his Neighbour. 
hood, a common Vagabond, a Man not known, that hath no Abode, or 
ſuch like; though all theſe latter Objections ſeldom come to any Thing; 


for notwithſtanding all this, the Man is a legal Witneſs, and the Court 
will hear his Evidence, and judge of the Probability or Improbability ac- 
cordingly. 

Theſe Articles being filed, and a Certificate from the Examiner they ate 
ſo, the Court, upon Application, by Motion or Petition (or it may be 
done without) will give Leave to the Party to examine Witneſſes thereon; 
and the other Party, who is to ſupport the Credit and Reputation of his 
Witneſs, may examine accordingly totes quories, and their Depoſitions muſt 
be publiſhed, as in other Caſes; but this is a Caſe which but very rarely 
happens, and generally ſpeaking it ends in nothing more than putting the 
Party to an Expence to no Purpoſe. 

When the Depoſitions are thus copied and delivered out, and both Par- 
ties come to ſee the Interrogatories examined by each Side, if they find them 
to be leading or impertinent, then it is the proper Time to refer them to a 
Maſter, for being too leading, impertinent, or ſcandalous; this is done by 
Motion or Petition of Courſe, 

* If the Maſter reports the Interrogatories to be leading, and this Re- 
port is not excepted to, then all the Depoſitions taken to theſe Interrogatories 
muſt ſtand ſuppreſſed, as of Courſe, by Motion or Petition; bur if the Report 
is excepted to, as, on the one Hand, the Court never countenances leading 
or impertinent Interrogatories; ſo on the other Hand they are not over cu- 
rious in thoſe Matters, becauſe it may fall out that the Interrogatories be 
reported leading in the very Vital of the Examination, and on the ver 
Point on which the Cauſe turns; and when this comes to be the Caſe, the 
Party who referred them hath gained his End; for perhaps he had a very 
bad Cauſe, if the Depoſitions had ſtood ; whereas if they are ſuppreſſed, 
he hath a very good one, ſince his Adverſary muſt have his Cauſe without 
any Proof at all, unleſs the Court is pleaſed to grant him another Com- 
miſſion on Payment of Coſts, for his leading Interrogatories, which is ſel- 
dom or never done after the Depoſitions are publiſhed ; and *cis hard, that 
in Equity a Man ſhould be deprived of a plain Right, through the Slip 
of another Man's Pen, or the Inadvertency or Unſkilfulneſs of his Coun- 
ſel's Penning his Interrogatories; and therefore, if 'tis poſſible for the 
Court to help him, they will, from the manifeſt Inconvenience which muſt 
attend ſuch a Caſe; indeed, if the Interrogatories are reported to be leading 
in Points upon which the Jet of the Cauſe does not turn, if the Depoſitions 
in theſe Points ſhould be ſupprefſed, and the Party have Evidence enough 
left without it, there's no hurt done; but if the Merits and very Life turns 
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upon it. he will ſtruggle to the laſt before he will let his Depoſitions be 

ſuppreſſed. | W © . A440 

T hemford, where Interrogatories and the Depoſitions of a Witneſs tak- 
en on them had been ſuppreſſed, for that the Interrogartories were lead- 
ing, and the Court being moved, that a new Set of l might 
be drawn, and ſettled by the Maſter for the Examination of this Witneſs, 
whoſe Evidence was very material, and yet would be wholly loſt, - unleſs 
the Court would indulge them this Way, and though the Practice was 


admitted to be always againſt it, and it was urged to be of dangerous Con- 


ſequence ; yet one Precedent being produced to this Purpoſe ; and the In- 
rerrogatories, which had been ſuppreſſed, being ſuch as might be drawn by 
many other Counſel, without any Apprehenſion of their being leading, the 
Court, to let in the Party to the Benefit of his Witneſs's Teſtimony, ordered 
Interrogatories to be put in, and ſettled by a Maſter for his Examination 
over again. Ae N 4 . rg 
If the Commiſſioners miſbehave themſelves, or if the Commiſſion is 
executed contrary to Notice given to the Party, or if the Depoſitions re- 
turned by Commiſſion are ſo ingroſſed, or ſo interlined, that they are 
not legible, in thoſe and many other Caſes of the like Nature, there may 
be good Reaſon to ſuppreſs the Depoſitions; but in this laſt Caſe the 
Record or Ingroſſment of the Depoſitions is always brought into Court 
by the proper Officer; the Court takes the Ingroſſment into their Hands; 
and if it is poſſible to be read, or if it is handed down to the Six 
Clerk, and he can read it, they will hardly ſuppreſs the Depoſitions, or 
put the Parties to a new Trouble, or to the Expence of Examining all over 
again, . 6 4 1 
he the De poſitions are copied, they muſt be ſigned by the Examiner 
or proper Six Clerk; for if either of the Six Clerks, who conſtantly attend 
the Court every Day of Hearing, ſtands up and ſays, that the Books are 
not ſigned, they are not to be admitted to be read. 


The Civilians had a Manner of examining Witneſſes (a) in perpetuam (a) In what 
rei memoriam, which was two-fold, either the common Examination, or Caſes a Bill 


in meliori forma; the common Examination was, when Witneſſes were ne 
Itneis : 


perpetuam rei 


very old and infirm, or ſick and in Danger of Death, or were going into 
other Countries; in this Caſe it was uſual to file a Libel, and without ſtay- 


memoriam will 


ing for the Litis Conteſtatio, the Plaintiff examined his Witneſſes immedi- w lie, wide 
ern. 105, 


ately, and gave Notice, if it were poſſible, to the other Side, of the Time 
and Place of the Examination, that he might come and croſs- examine ſuch 
Witneſſes if if he thought fit, and theſe Depoſitions ſtood good, in caſe 


185, 331, 
354. 2 Vern, 


159. 


Abr. 


the Witoeſs died or went abroad; but the Plaintiff was obliged to edere ac- Eq. 233-4. 
tionem within a Year, otherwiſe theſe Examinations went for nothing; but * Page 305 


if the Witneſſes lived, or did not go abroad into other Countries, then 
they were to be examined poſt litem conteſtalam. 


The Examination in perpetuam rei memoriam in Meliori forma is Ad tranſu- 


menda Inſtrumenta; and in this Caſe there muſt be a Litis conteſtatio before 


the Examination, becauſe there is no Need of ſo much in proving of In- 


ſtruments, as there is where the Witneſſes are likely to die, or are going 
into-remote Parts; in theſe Caſes they are not confined to proceed in any 
Action upon theſe Inſtruments within a Year. | 
But now the uſual Method is, where one Man brings a Bill againſt ano- 
ther, and hath a molt material Witneſs to examine, upon Affidavit made, 
that this Witneſs is in a languiſhing Condition or Danger of dying before he 
can be examined in Chief, or where the Witneſs is going a long Voyage to 
India, or other remote Parts, from whence he cannot return by the Time 


he is to be examined in Chief, and to which Place he is bound, and can- 


not poſſibly ſtay ; in either of theſe Caſes, the Court upon Motion or Peti- 
2 tion 
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tion of either Party will, and never denies to make an Order as of Courſe, 
for Leave to examine ſuch Witneſs de bene eſſe, ſaving juſt Exceptions to 
the other. Side. 
If the Witneſs lives till he can be examined in Chief, he muſt be examined 
over again as other Witneſſes in Chief are; but if he dies in the mean Time, 
then, upon producing and ptoving the Regiſter of his Death, the Party 
for whoſe Benefit he was examined, may apply, by Petition or Motion, for 
an Order, with Liberty to publiſh his Depofitions, (it cannot be publiſhed 
without ſuch an Order); and to the Petition muſt be annexed a Certificate 
of the Death of the Witneſs, and the Party muſt ſhew that he died before 
the Time that he could be examined in Chief; and hereupon the Court 
makes an Order, not only to publiſh his Depoſitions, but to read them as a 
Witneſs at the Hearing, ſaving Exceptions; and Notice of this Order is al- 
ways given to the Adverſe Clerk to prevent Surprize, and give him an Op-. 
portunity to object thereto, as he ſhall ſee Occaſion. | 
If the Witneſs beyond Sea be not returned, there muſt be an Affidavit 
of it, and that the Party had not heard from him of fuch a Time, nor doth 
he know whether he is living or dead ; and in this Caſe there will be the 


like Order, as in the Caſe of the Witneſs, who died before he could be 
examined in Chief. 


* 


(F) Of written Evidence, and herein of admit- 
ting Eremplifications, oz Coptes of Recozds, 
&c. As Evidence. 


e HE Word Evidence, as has been obſerved, comprehends not on- 

ly the Teſtimony of Witneſſes, but alſo Matters of Record, as 

Letters Patent, Fines, Recoveries, Inrolments, and the like, as alſo 
Writings under Seal, as Charters and Deeds, and other Writings without 

page 306“ Seal, as Court-Rolls, Accounts, Sc. and (a) thele are ſaid to prove them- 

(a) That a elves, and to admit of no Averment againſt the Truth of them. 

Jury may . 

and mult take Knowledge of any particular Record, either Patent, Statute or Judgment, if it be given 

in Evidence to them, for that is their Allegata verbally alledged and produced, if it make to 


2 Iſſue. Hob. 227, & wide Leon. 206, And. 37, Plow. 92. 4 411. Dyer 118. 9 Co. 12. Co. 
| 227. | | 


Skin. 623. Alſo a Public Hiſtory or Chronicle may be given in Evidence to prove a 
pl. 17. Matter relating to the Kingdom in (5) general, becauſe the Nature of the 
Salk. 281, Thing requires it, | 

pl. 9. | . | 
| (5) Soa Year Book may be Evidence to prove the Courſe of the Court. Salk. 281. pl. 9. So Ga 
Chronicle was given in Evidence to prove the Death of {/abe/, Queen Dowager to E. 2. Skin. 15. 


Salk. 281. But theſe will not be admitted as Evidence to prove a particular Right ; 
| 44 8 and therefore where the Queſtion was, whether by the Cuſtom of Droit- 
Barger of _ wich Salt-Pits could be ſunk in any Part of the Town, or in a certain Place 


Droitwich, Only, and on a Trial at Bar, Camder's Britannia was offered in'Evidence, 
Skio. 623 but refuſed. 

pl. 17. 

— MY = lo 1 uled, 
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But the Books of Heralds are admitted as Evidence to prove Pedigrees, But for this 
becauſe the Nature of the Thing will not. admit of better Evidence; alſo 51 . 
this is their proper Buſineſs, and about which they are canverſant, and 7 &. 
therefore the more Credit. | 2 Jon. 164. 

224 a 
Salk. 28 1. pl. 9. Comb. 64. and Skin. 62 3. pl. 17. where it is ſaid, that, from the 3 of 
keeping them, they deſerve but little Credit.“ 
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This is certainly true, yet there are Exceptions, as a Vifitation made by Heralds, entered in their 
Books, and kept in their Office, has been admitted Evidence of a Pedigree. Pitta v. Waiter. HH. 5 G. 
Stra. 162.——So the minute Book of a former Viſitation, figned by the Heads of the ſeveral Families, and 
found in a private Library (Lord Oxford's) Bid, 


An (c) Almanack is ſufficient Evidence to prove a Day Sunday, &c. Oro Elia 247. 


Leon, 242. 


8. C. and 8. P. Sid. 300. 6 Mod. 41.S. P. See Ld. Raym. 4, 281. 2 Ld. Raym. 870, 1544, 1556: 
(c) That the Almanack to go by is that annexed to the Common Prayer-Book. 6 Mod. 81. 


So an Almanack, in which the Father wrote the Nativity of his Son, Raym. 84. 

was admitted and allowed to be ſtrong Evidence at a Trial at Bar, to prove — and 
the Nonage of the Son. | ED 

So Pariſh- Books and Regiſters are good Evidence to prove Births and Oro. Eliz. 411. 
Marriages. | | | . Moor 451. 

So Books belonging to a Publick Company are good Evidence; and 7 Mod. 129. 
therefore a Party concerned in Intereſt may, on Motion, have Copies of Ld. Raym. 
them to be made Uſe of as Evidence; for, being Tranſactions of a Wd 
publick Nature, the Publick is concerned in them. Hopkins, ona 


Motion for 


Copies of the Books of the at- India Company, & wide 5 Mod. 305. Ld. Raym. 337. | 


If Land be pleaded to be Parcel of a Manor in Ancient Demeſne, and 5 &. 31 & 
Iſſue be, if the Manor be Antient Demeſne, or not, it ſhall be tried by 2 2 4 
Domeſday- Book; and in this Caſe it is ſaid, that Domeſday-Book is not Letter (A) 
an Evidence of the Thing, but it is the Trial, from which the Court can- , 
not vary. | 

By x 4 7 Jac. 1. cap. 12. reciting, That whereas divers Men of Trades 
and Handicraftſmen, keeping Shop-Books, do demand Debts of their Cuſ- 
tomers upon their Shop-Books, long Time after the fame hath been due, and 
when, as they ſuppoſed, the Particulars and Certainty of the Wares delivered 
to be forgotten, then either they themſelves, or their Servants, have inſerted 
into their ſaid Shop-Books divers other Wares ſuppoſed to be delivered to 
the ſame Parties, or to their Uſe, which in Truth never were delivered ; and 
this of Purpoſe to increaſe, by ſuch undue Means, the ſaid Debt; and whereas 
divers of the ſaid Tradeſmen and Handicraftſmen, having received all the 
juſt Debt due upon their ſaid Shop- Books, do oftentimes leave the ſame Books 
uncrofſed,or any Way diſcharged, ſo as the Debtors, theirExecutors or Admini- 
ſtrators are often by Suit of Lawenforced to pay the ſame Debts again to the 
*Party that truſted the ſaid Wares, or to his Executors or Adminiſtrators, * Page go 
| unleſs he or they can produce ſufficient Proofs by Writing or, Witneſſes of © 
the ſaid Payment, that may countervail the Credit of the faid Shop-Books, 
which few or none ean do in any long Time after the ſaid Payment; it is there- 
fore enacted, * That no Tradeſman or Handicraftſman keeping (a) a Shop- (4) Is an Ac- 
* Book as aforeſaid, his or their Executors or Adminiſtrators, ſhall be al- — wa 
* lowed, admitted, or received to give his Shop-Book in Evidence in any lane _ | 
Action for any Money due for Wares hereafter to be delivered, or for Dealing was 
Vor. II. 4 P | Wark 


Evidence. 


b des. and 


oval whe, © Work hereafter to be done, (5) above one Year before the ſame Action 
that the Dray- brought, except he or they, their Executors or Adminiſtrators, ſhall have 
men came obtained or gotten a Bill of Debt or Obligation of the Debtor for the ſaid 
every Night « Debt, or ſhall have brought or purſued againſt the ſaid Debtor, his Exe. 


— — ard ce cutors or Adminiſtrators, ſome Action for the ſaid Debt, Wares, or Work 


houſe, and * done, within one Year next after the ſame Wares delivered, Money due 
gave him an © for Wares delivered, or Work done.” | 
Account of | | 
the Beer they had delivered out, which he ſet down in a Book kept for that Purpoſe, to which the Draymen 
| ſet their Hands, and that the Drayman was dead; but that this was his Hand which was ſet to the Bodk 7 and 
, this was held good Evidence of a Delivery; otherwiſe of the Shop-Book itſelf ſingly, without more. Salk. 
| 285. pl. 18. 2 Ld Raym. 873. 6 Mod. 264. Price verſus The Earl of Torrington. So in an Inge. 
k bitatus Aſumpſit on a Taylor's Bill, a Sbop- Book was allowed for Evidence, it being proved that the Servant 
| who wrote the Book was dead, and that this was his Hand, and he accuſtomed to make the Entries therein, 


4 ; 
— * — 


WI 
— —— — 4 


| 2 Salk. 690. Pitman and Madox, ruled by Holt Ch. Juſt. () Though the Statute ſays, a Shop-Book 
1 ſhall not be Evidence after the Year; yet this does not make it Evidence of itſelf, within the Year, 2 Salk. 
I: 690. pl. 2. | | 

1 


1 | | Provided that this Act ſhall not extend to any Intercourſe of Traffick, 
[1 | % Merchandizing, Buying, Selling, or other Trading or Dealing for Wares 
| „delivered, or to be delivered, Money due, or Work done, or to be done, 

; e between Merchant and Merchant, Merchant and Tradeſman, or between 

; * Tradeſman and Tradeſman, for any Thing dire&ly falling within the 

« Circuit or Compaſs of their mutual Trades and Merchandize ; but that 

| tc for ſuch Things only they and every of them ſhall be in Caſe as if this 
; | Act had never been made; any Thing herein contained to the contrary 
| « thereof notwithſtanding.” | 
[1 | On a Conteſt in Chancery concerning a Promiſe made by the Lord 
Hob. 213. Abigney, to ſettle Lands on the Lord Clifton and his Lady, who was the 
ara r= oa Daughter of the Lord Abigney; the King's Certificate under his Sign Ma- 
' Godb. 199. nual, ſignifying the Purport of the ſaid Promiſe, was held ſufficient Evi- 
S. P. but dence of it. 

2 Rol. Abr. 

686. ſeems contrary. 


10 Co. 92. Regularly he who pleads a Deed, or would take any Benefit by it, muſt 
a. b. produce the Deed itſelf; and this, my Lord Cote ſays, is for two Purpoſes: 
1ſt, That it may appear to the Court, what the Operation of the Deed is, 
and that it be not on Condition, Limitation, or containing a Power of Re- 
, vocation, and of this the Judges are to judge. 2. That it may appear to 
e Anciently have been legall d, and (e) with Raſures, Interlineation 
2 gally executed, and (c) without any Raſures, Interlineation, or 
View judged other Imperfections; and of this the Jury are to determine. 


the Deed | | 522 
void, if raſed or interlined in Places material; but now it is left to be tried by a Jury, whether it were done 
before Delivery. Co. Lit. 225. a. | 


— — 


| 10 Co. 92. But though it be regularly true, that the Deed itſelf muſt be produced, 

| yet in Caſes of extreme Neceſſity, as where the Deed is (4) burnt, &c. 

| Page 308 * the Court will admit a (e) Copy of it to be given in Evidence, J) or will 
(4) As where admit it to be proved by Witneſſes, 

a Deed was f , . | | Alfo 

burnt by a Fire in the Temple, and a Copy taken by one Gardner of the Temple was allowed to be read as 

Evidence, although he ſaid he did not examine it by the Original; but that he writ it, and that it always 

lay by him as a true Copy. Mod. 4. 2 Keb. 546. 3 Keb. 1, 2, 477. 5 Mod. 211, 386. 2 Vern. 

471, 591, 603. Eq. Ca, Abr. 228. Stra. 401, 526. & wide Hard. 323. (e) But a Copy or Coun- 

terpart of a Deed is not ſufficient without other Circumſtances, unleſs in caſe of a Fire, in which Caſe a 

Counterpart is good Evidence of itſelf. Salk. 287. 6 Mod. 225, See Ld, Raym. 1 54. 740, 1292. 187i. 

if 2 Vern. 471, 591, 603, Pre. Ch. 59, 64, 116. 10 Mod. 8. 2 Stra. 1122. Where the Deed 

| was cancelled by Fraud, by the Perſon in whole Cuſtody it was; and this being proved, it was allowed as 

Evidence, Hetl. 138.— Where the Seals were torn off by a little Boy, and admitted in Evidence, Palm. 


402 
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Evidence. 


Alſo a Copy of a Record, ſworn to be a true one, may be given in Evi- 10 Co. 92-4. 
dence to a Jury, for theſe are Matters of ſo high a Nature, that they can be | 
no otherwiſe proved but by themſelves; and no Razure or Interlineation 

ſhall be preſumed to be in them; but my Lord Coke lays, that the ſureſt 

Way is to have them (a) exemplified under the Great Scal, or at leaſt under |, Ty, by 
the Seal of the Court. Þ the 8 e of 


| | 3 E. 6. 
c. 4. and 13 Eliz. c. 6. Letters Patent may be exemplified as well as Records of a public Nature; but 
for this vide 5 Co. 52. Page's Caſe, Co. Lit. 225. 2 Inſt, 282, 8 Co. 8. a, Hard, 118. 


— 


t An Office Copy on Stamps duly examined in Evidence. The Witneſs ſhould read the Copy whilſt the 
Original is read to him, and then the Original, whilſt the Copy is read to him. 


If one pleaded to be diſcharged of Tithes by the Pope's Bull or Compo- Winch 70. 
ſition, a Copy of ſuch Bull or Compoſition was not allowed as Evidence, _ 5 
without ſhewing the Bull or Compoſition itſelf. . 

It was formerly (5) doubted, whether a Copy from an Inrolment of a (5) 2 Vern, 
Deed, which was inrolled for ſafe Cuſtody, was ſufficient Evidence of ſuch 471, 891. 
a Deed, for being recorded for ſafe Cuſtody only, it could not be ſaid to 
be of ſo authentic a Nature, as a Bargain and Sale inrolled purſuant to the 
Statute, which makes ſuch Inrolment a Record; fo that a Copy of it is 
good Evidence, without Witneſſes, of the Sealing and Delivery; but it "PO mm 
ſeems now (c) agreed, that the Iorolment of every ſuch Deed is good Evi- 296-5). 
dence, without particular Circumſtances to ſupport it, as proving that the Where the 
original Deed was in the Defendant's Cuſtody or Power, or accidentally loſt, Iarolment was 
Sc. for the Acknowledgment of the Party in a Court of Record eſtops him - - 2 
from ſaying, that it was not his Deed, or that it was not duly ſealed and Ae 


N and a Copy 
delivered. allowed to be 


R : given in Evi- 
dence. Salk. 280. pl. 7. Where a Bargain and Sale inrolled of a Term for Years, a Copy of it was given 
in Evidence. 3 Lev. 387. S. P. | 


Hence it follows, that a Copy of a Record, or other authentic Writing Skin. 194. of 
ſworn to be true, may be good Evidence, but a Copy of a Copy can in no 3. & wide . 
Caſe be admitted as Evidence, becauſe ſtill more liable to the Errors and Skio. 584. 
Miſtakes of the Tranſcriber; alſo if the Copy of a Copy were to be admit- N as 
ted, ſo a Copy of ſuch Copy, &c. which in the End muſt occaſion the 1 


Cales where 
utmoſt Uncertainty. the Original 


is Evidence, 


the Copy is Evidence ; but if the Original is but a Copy, there a Copy of ſuch Original cannot be read. 


8 


_ 


—— — 


402.— That a Copy of a Deed ſhewn to a Counſel for Opinion, is not ſufficient Evidence of the Deed. 
Mod. 94. Skin. 205. pl. 2. 8. P. See 10 Mod, 42, 74, 108, 126, 292, 518. Id, Raym. 735. 
» Vern. 471, 591, 603,—Where one of the Parties has a Deed in his Cuſtody, and refuſes to produce it, 
the Counterpatt may be given in Evidence, Keb. 12. Mod. 266. Vern. 408, 452. 2 Vern. 380. How 
far the Recital of a Deed is Evidence thereof, vide 6 Mod. 44. Keb. 12.—An ancient + Deed is good Evie 
dence, without Proving, or Seal on it. Keb. 877.— An original Leaſe could not be produced, being an 
ancient Leaſe ; but the Grandſon of the Leſſor produced a Counterpart found among the Evidences of bis 
Grandfather ; this was allowed for Evidence, though there were no ſubſcribing Witneſſes to it; and Juſtice 
Wyndham ſaid, he had ſeen many Deeds in Queen E/izaberh's Time, without any. Lev. 25.— Where, on 
Motion, a Rule of Court was made by Conſent, that a Deed ſhould be given in Evidence, without proving 
the Execution of it. Sid. 269.|| 


— — 


+. Forty Years old. Com. Dig. 3 V. 282. (B. 2.) 


Modern Deeds are often given in Evidence by Conſent, without Rule of Court, to ſave the Expence 
of Witneſſes. See farther with reſpect to Deeds, and the Recital of them, Cc. Com. Dig. 2 V. 
282, 283. . 
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Skin. 431. fo On this Rule it was objected to a Copy of the Book at Docbors Com- 
raledma gow, which was produced in Evidence to prove fuch a one to be Exe. 
2 cutor, that it was no Evidence, becauſe it was but a Copy of a Copy 


in Andrew 


Newport” and the Book itſelf ought to be produced, or the Will with the Probate, 
8 i or a Copy of the Probate; but it was held, that it being a Will of — 
* Page 309 ® the Act of the Court is the Original, and the Will is proved () by the 
(a) So where Act of the Court, before that it is under the Seal, with the Probate; and 


the Book of {9 a Copy of the AR of the Court is ſufficient ; but (e) if it was @ Will 


AR; of the for Lands, there a Copy would not be ſufficient, but they ought to 
Court of Pre- have the Entry and Book. itſelf. 


rogative was 

— and held good Evidence of Adminiſtration granted to the Party; for the Court held, that it is the 
Act of the Court that makes a Man Adminiſtrator, and not the Letters of Adminiſtration with the Seal of the 
Court. Lev. 101. Keb. 50g. S. C. (5) That a Willexemplified under the Great Seal is not Evidence to 
a Jury in Ejectment. Comb, 46.—[ The originel Will ought always to be produced, in Queſtions relative 
to Landi deviſed.] | : 


(G) TUhether Parol Evidence is to be admitted 
to explain what appears on the Fate of a Deed 
02 Mill. 


5 Co. 68. Pr T ſeems to have been agreed asa General Rule, even before (c) the 
8 Co. 155. a, 1 Statute of Frauds and Perjuries, that no Parol Evidence could be ad- 
Keilw. 49- mitted to controul what appeared on the Face of (d) a Deed or Will, not 


60 For this only from the Danger of Perjury, but from a (e) Preſumption, that 
5 whatever the Parties at that Time had in Contemplation, was all reduced 


(a) As to into Writing. | . 

Records it ; : | 

ſeems a general Rule, that nothing can be admitted, though ſworn by Witneſſes of the beſt Credit, that con- 
tradicts them; for being Things of the greateſt Credit, they can only be queſtioned by Matters of equa} 
Notoriety with themſelves. Rol. Abr. 757. (e) Jide Vern. 369. 


2 Vern. 98, But this Rule has received a Relaxation, eſpecially in the Courts of 
337, 625. Equity, where a Diſtinction has been taken between Evidence, that may 
be offered to a Jury, and to inform the Conſcience of the Court, viz, that 
in the firſt Cafe no fuch Evidence ſhould be admitted, becaufe the Fury 
might be inveigled thereby; but that in the ſecond it could do no Hurt, 
becauſe the Court were Judges of the whole Matter, and could diſtinguiſh * 
what Weight and Streſs ought to be laid on ſuch Evidence. 4 
5 Co. 68 Lord Alſo to aſcertain a Fact, Parol Evidence hath been admitted to explain 
@beyney's Gafe. the Intent of the Teſtator; as where the Teſtator had two Sons both named 
John, and he deviſed Lands to his Son Jobn; here Parol Evidence was ad- 
mitted, to ſhew which of his Sons be meant; and it being proved, that 
one of his Sons of that Name had been abſent ſeveral Years beyond Sea, 
and that the Teſtator apprehended that he was dead, the Deviſe was beld 
good, and that the other ſhould take; for without ſuch Evidence the Will 
muſt be void 5 
Vern. 366. It has been held, that if A. purchaſes Lands in the Name of B. that 4. 
may be admittd to prove, that he paid the Purchaſe Money, and ſo make 
it a reſulting Truſt, or Truſt dy Implication of Law for himſelf. Ha, 
„ Entry in the Steward's Book, and Parol Proof by the Foreman af 2 
Hill and. ig. Jury was admitted as good Evidence, to ſhew that a Feme Covert —_ 
get, 3 | ; de 


Evidence. 
dered her whole Eſtate, altho' the Surrender upon the Roll, and the Ad- 


miſſion thereon was but of a Moiety. 


Alſo to ouſt an Implication, and rebut an Equity, Parol Evidence has VNR 
been admitted to explain the Intention of the Teſtator ; as where a Man 2 he 


deviſes particular Legacies to his Executors, and makes no Diſpoſition of Caſes in Vern. 
the Surplus of his Eſtate ; in this Caſe, according to the Notions of the 473. Falter 
Courts of Equity, the Executors ſhall. be only Truſtees for the next of "oa 

Ein; but to rebut this Equity which ariſes by Implication only, the Exe- ,.,* *8© ore 


cutors have been allowed to prove by Parol Evidence, that the Teſtator de- 8. 
ſigned them the Surplus. 


* 


ton and North. 
2 Vern. 99: 


| | | 99 
Pring and Pring. 2Vern. 648. Lady Granville and Dutcheſs of Beaufort. 2 Vern. 736. Batchelor and 
Searl, and ſeveral other Caſes, which wide in Abr. Eq, 230, and 243. 


So where the Earl of Gainſborough made his Will, and thereby deviſed 2 Vern. 252. 
ſeveral Legacies, and charged his Real Eſtate with the Payment of them — 
and his Debts, and deviſed his Eſtate, ſo charged, to the Defendant, his „ 
Nephew, and made the Plaintiff, his Wife, Executrix; and the Bill was Abr. Eq. 230 
brought to have the Perſonal Eſtate diſcharged from the Debts and Le- S. C. and 
gacies, ſuggeſting that the Creditors threatened to come upon and exhauſt 33 Tot 
the Perſonal Eſtate; and that it was the Intent of the Teſtator, that ſhe r | 
ſhould have the Perſonal Eſtate clear to herſelf, and that the Directions for . 
making the Will were ſo ; but that, either by the Miſtake or Contrivance 
of the Perſon who drew the Will, it was not ſo expreſſed ; and on Demurrer, 
becauſe no ſuch Averment could be admitted againſt a Will in Writing, 
the Demurrer was over- ruled; and it was held by Rawlinſon and Hutchins, 
that though ſuch an Averment could not be admitted where it was to make 
the Party a Title; yet where it was only to rebut an Equity, as in thus 
Caſe, it might. 

So where F. S. deviſed all his Houſhold Goods, as Woollen, Linen, Abr. Eq. 230, 
Pewter and Braſs whatſoever, except a Trunk under the Chamber- 23“ * — 
Window; and the Queſtion was, Whether the Parol Proof of the Perſon N N 
who drew the Will ſhould be admitted to explain theſe Words; and my Oran. 

Lord Keeper thought it might, notwithſtanding the Statute of Frauds and 2 Vern, 517, 
Perjuries; for here it neither adds to nor alters the Will, but only explains 

which of the Meanings ſhall be taken; as in Caſe of a Deviſe to Son John, 

when the Teſtator had two of the ſame Name; and here the Word as may 

be a Reſtriction, or if the following be as particular Inſtances, it may not 

reſtrain the Word whatſoever, and he thought the Words imported to carry 

all the Houſhold Goods; and of that Opinion was the Maſter of the Rolls; 

and the Proof was read accordingly. 

So where one not of Kin, but a Stranger, was made Executor, and had Abr. Eq. 245. 
conſiderable Legacies given him, although it was decreed by Sir Peter King, Littlebury and 
in the Mayor's Court, in Favour of the Teſtator's Brothers, that the Sur- 2 at- 
plus ſhould be diſtributed ; yet, upon Appeal to the Houſe of Peers, that House he” 2 
Decree was reverſed, not barely as it ſtood upon the Will, but that Parol Lords. 
Proof ought to be received in Favour of the Executor's Title, conſiſtent 
with the Will; and the Proof being full as to the Teſtator's frequent De- 
clarations, that his Executor, though a Stranger, ſhould have the Sur- 
plus, it was decreed accordingly. | 

But notwithſtanding theſe Caſes, the Courts have been very unwilling 74: 2 Vern. 
to admit of Parol Evidence in Relation to any Thing that appears on the 98, 337, 625, 
Face of a Will; and it is certain that too much Caution cannot well be and Salk. 234. 
uſed in this Particular, eſpecially when it is conſidered that the Statute of & — Ld. 
Frauds and Perjuries, which was made to prevent Perjury, Contrariety of wr cos * 
Evidence and Uncertainty, binds the Courts of Equity as well as the Com- Caſe of Co/: 
mon Law Courts; as alſo that little Regard ought in many Caſes to be had and Rawin- 
Vol., II. | --@ to J, it is laid 


1 
4 
: 
F 
* 
| 
| 


* 


down by my to the ExpreMons of the Teſtator, either before or after the making kt 
Lord Chief Will, becauſe poſſibly theſe Expreſſions might be uſed by him, on Pur. 
aftice Holt, poſe to controul or diſguiſe what he was doing, of to keep the F amily quiet, 


Ly Fer or for other ſecret Motives and Inducements which cannot after his 


Iotent muſt be found out. 

be collected | | ; | 

from the Words of the Will, and not from his Circumſtatees, or any Matters bye, and that to ravel into 
the Affairs of the Teſtator, would render Property precarious, and intreduce Uncertainty and Confuſion” in 
the Law itſelf, | 


* Page 311 Hence ina late Caſe in the Houſe of Lords, where the Teſtator de- 

viſed ſeveral Legacies, and amongſt the Reſt gave conſiderable Legacies to 
Caf. Temp. his two Executors, to whom alſo he deviſed the Surplus of his Eſtate; and 
| ke Se. there being a Debt of 3000/. due by Bond to the Teſtator from one of the 
1261. Selwin Executors, he inſiſted, that, there being ſufficient Aﬀets to ſatisfy all the 
and Brown, 21 Legacies, this 30001. ſhould not be brought into the Surplus of the Teſta- 
March 1734, tor's Eſtate, but that the ſame was extinguiſhed for his Benefit, by his bei 
= A2 5 „ made Co- Executor; and that though the Surplus of the Eſtate was devi 
This Cauſe to them both, yet that this Debt could not be taken to be Part of that 
was firſt Surplus, being before extinguiſhed; and, by the Evidence of the Perſon who 
heard before drew the Will, fully proved, that this was the Teſtator's Intention; which 
his Honour, Evidence, it was urged, ought to be admitted, being only to rebut an 


2 Equity, and ouſt an Implication of Law arifing from the Notions of the 


who admit- Courts of Equity, which revives the Debt in rheſe Caſes, and gives equal 


ted the Parol Benefit to both the Executors; but the Lords refufed going into this Parol 
Evidence, and Evidence, and decreed that the 20007. ſhould be taken as Part of the 


— Surplus of the Teſtator's Perſonal Eſtate, which both the Executors were 


thereof de- equally intitled unto; for though in ſome Books the Teſtator's making a 
creed, that Debtor Executor is ſaid to be an Extinguiſhment of the Debt, becauſe an 
the 3000/, Executor cannot ſue himſelf; yet it was never doubred, but that ſach a Debt 


— eee remained Aſſets to ſatisfy other Creditors; alſo it has been (a) reſolved ro be 


Part of the Aſſets to ſatisfy Legacies; and this Deviſe of the Surplus and Reſidue of the 
Surplus of Teſtator's Eſtate being as much a Legacy, and as well recoverable in the 
the Teſtator's Spiritual Court as any particular Legacy, it was but fitting, that ſince the 
Perſonal Eſ- Courts of Equity claim now a concurrent Juriſdiftion with the Eccleſiaſtical 


er It. Courts in Matters of this Nature, that there ſhould be the ſame Meaſure of 


extinguiſhed Juſtice in both theſe Courts. 

for the Benefit | 

of the Obligee, and accordingly ordered the Bond to be cancelled ; but this Decree was reverſed by my 
Lord Chancellor, though he admitted the Parol Proof to be read, as not thinking the Teſtimony of a ſingle 
Witneſs, accoiding to the Circumſtances of this Caſe, ſufficient to concroul what appeared on the Face of the 
Will. (a) For this vide Yelv. 180. Plow. 186, a, Co. Lit. 264, 8 Co. 136. a, Cro. Elin 373+ 
Hob. 10. Leon. 320. | 


— 


(H) Of Preſumptive P2oof, 


Co. Lit. 6. Y Lord Coke diſtinguiſhes Preſumptive Proof, by which he ſays Juries 
M are often induced into, 1. Violent Preſumption, which amounts to 
plena Probatio; as if one be ſtabbed in a Houſe, and a Man is ſeen running 
out of it with a Knife bloody, and none elſe in the Houſe. 2. Præſumptio 
Probabilis, which moves a little. 3. Præſumptio Levis, which moves not 
at all. | 

Co. Lit. 6. Alſo in caſe of a Feoffment, if all the Witneſſes to the Deed are dead, 

3 then a continual and quiet Poſſeſſion for any () Length of Time will make 

3 a ſtrong 


* . 


-  _ Ovidence. 
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a ſtrong or violent Preſumption, which ſtands for Proof; and here the Rule 
is, that ex diuturnitate 7 emporis omnia preſumuntur ſolemniter eſſe acta; alſo — pM 
the Deed may receive Credit by comparing the Seals, the Hand- writing, and deen 


ceive a Credit. 


other Circumſtances, all which muſt be left ro the Jury. | Mod. 117. 


Lev. 25 
& wide Palm. 427. 


Perſons once in Being ſhall be intended ſtili living, if the contrary is not , not, Rep. 
proved. : 461. 


+ Therefore in Ejetments, c. great Caution is required in making out a Pedigree, c. not to prove 
the Birth of any Perſon, through whom the Title is not deduced, and who might be Heir, Sc. if living; 
and to be prepared with Proof of the Death of ſuch Perſon, if ſet up by the adverſe Party. 


But now by the 19 Car. 2. cap. 6. it is enacted, That if any Perſon 

© or Perſons, for whoſe Life or Lives, Eſtates have been, or ſhall be 

*& granted, ſhall remain beyond the Seas, or elſewhere abſent themſelves in “ Page 312 
« this Realm, by the Space of ſeven Years together, and no ſufficient and For the Con- 
evident Proof made of the Life or Lives of ſuch Perſon or Perſons re- fruftion 
« ſpeCtively, in any Action commenced for the Recovery of ſuch Tene- Neef ey | 


« ments by the Leſſors or Reverſioners in every ſuch Caſe the Perſon or ro par Ag 


« Perſons, upon whoſe Life or Lives ſuch Eſtate depended, ſhall be ac- the 6 Aun. 
« counted as naturally dead; and in every Action brought for the Reco- c. 18. 
« very of the ſaid Tenements by the Leſſors or Reverſioners, their Heirs 


* Murther, unleſs ſhe can prove, by one Witneſs at leaſt, that ſuch Child (a) 44 % 
« was born dead.“ | pear to Have 
endeavoured 


to conceal the Death of ſuch Child, there is no Need of any Proof, that it was born alive; or that there were 


— But where a Woman lay in a Chamber by herſelf, and went to Bed without Pain, and waked in the 
Night, and knocked for Help, but could get none, and was delivered of a Child, and pat it in a Trurk, and 
did not diſcover it till the Night following, ſhe was adjudged not to be within the Statute, becauſe ſhe knocked 
for Help. Kelynge 32. Neither is a Woman within the Statute, who, having confeſſed herſelf with Child 
before-hand, is afterwards ſurprized and delivered, no Body being with ber; and therefore in theſe Caſes it 
muſt appear by * of Hurt, or ſome other Way, that the Child was born alive. Kelynge 33. 2 Hawk. 
P. C. 438. (5) But there is no Need, in order to convict a Woman by Force of this Statute, to draw the 
Indictment ſpecially, or to conclude- it contra formam Statuti; but it is the better Way to ſet forth, that the 
Defendant Infantem Maſtulum Yivum parturiit, qui guidem infans Maſtalus adtunc & ibidem Vivus exiſtens 
natus per leges hujus Regni Anglie ſpurius fuit, Anglice a Baſtard, and then to go on in the ordinary Form, to 
ſhew that ſhe murdered him, &c. contra pacem, fc. for the Statute doth not make a new Offence, but only 
makes ſuch a Concealment an undeniable Evideace of Murder. Kelyoge zu. 2 Hawk. P. C. 438. The 


Law. See Ob/erv. on the Statutes 424, 425. 24. Edit. 


where 


any Signs of Hurt, for it ſhall be taken undeniably, that the Child was born alive, and murdered. Kelynge 32. 


Editor recommends to the Reader the humane and judicious Obſervation-of a modern elegait Writer on this 
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Evidence. 
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(1) Where the Law requires the higheſt Proof 
the Nature of the Thing 18 tapable of” "00 


Show. Rep. II ſeems in regard to Evidence to be an inconteſtible Rule, that the 
397. Carth. Party, who is to prove any Fact, muſt do it by the higheſt Evidence the 
220. Holt. Nature of the Thing is capable of. 13 


284. pl. 4. | 
Salk. 281. As where the Queſtion was, whether the Abbey de Sentibus was an infe- 
pl. 9. rior Abbey, or not, Dugdale's Monaſticon Anglicanum being produced for 


Evidence was refuſed, becauſe the original Records might be had in the 
Augmentation-Office. | 1 
2 Show. Rep. So if a Witneſs be to teſtify what another ſwore on a former Trial, the 
163, pl. 152. Record Þ of ſuch Trial muſt be produced, or his Evidence is not to be 
admitted, Cc. 


11. e. An Office-Copy, as Records ought not to be removed, that every one may know where to find | 
them when wanting, and Proof of a Record may be wanting at ſeveral far diſtant Places, at the ſame Time. 


* Page 313 WE 4D © 5 Hearſay Evidence. | 


Mod. 333. T ſeems agreed, that what another has been heard to ſay is no Evidence, 
Skin. 402. becauſe the Party was not on Oath ; alſo, becauſe the Party, who is 
pl. 37. affected thereby, had not an Opportunity of croſs-examining ; but ſuch 


Speeches or Diſcourſes may be made uſe of by way of Inducement or Illu- 
ſtration of what is properly Evidence. 
. Alſo what a Witneſs hath been heard to ſay at another Time, may be 
2 Hawk. F. given in Evidence, in order either to invalidate or confirm the Teſtimony 


c. 43. he gives in Court. 
ERS | So what a Perſon accuſed of a Crime hath been heard to ſay at another 
C. 431, Time, may be given in Evidence at his Trial, either for him or againſt 
(L) Of the Patry's Confeſſion. 
* , H E Confeſſion of the Defendant himſelf, whether taken on an Exa- 
ut for this 


mination before Juſtices of the Peace, in Purſuance of 1 & 2 P. & 
M. cap. 13. or of 2 & 3 P. & M. cap. x0, upon a Bailment or Commir- 
ment for Felony, or taken by the Common Law on an Examination before 
a Magiſtrate for Treaſon or other Crime, or ſpoken in private Diſcourſe, 
has always been allowed to be given in Evidence againſt the Party, but not 
againſt others. 


4 


vide 2 Hawk. 
P. C. 429. 


But 


Evidence. 


But wherever a Man's Confeſſion is made uſe of againſt him, it muſt be 
taken all together, and not by Parcels, * 


© 2». If ſach Confeſſion can be uſed, if extorted by Threats, or obtained by Promiſe of Favor? 


* 


(VM) Df Similitude of Hands, 


T is obſervable (a) that this, with other Circumſtances in (b) Alpernen (. TV 

Sidney's Caſe, was ruled to be good Evidence of his having written a Fay Boon. 
Paper charged againſt him as an Overt- act of High Treafon : Yet in the ſect. 15. 
Trial of the (c) ſeven Biſhops, the Court was divided in Opinion, whether (0 38tat. TN. 
Similitude of Hands was Evidence of the Defendants having ſigned the 2 14 | 
Paper charged againſt them as a Libel, * the Parliament having declared 230. 
an Opinion in the (4) Reverſal of Sidney's Attainder, that Com- 3 Stat. Tei. 
pariſon of Hands is no Evidence of a Man's Hand - writing in criminal 785 to.767, 
Caſes : It ſeems to have been generally holden (e) hee that Time, that it (0 1 W. . 


is not Evidence in any criminal Caſe, whether capital or not capital. Werd of 


' | E See Stat. 
Tri. 892, 893. 4 Vol. 271, 272. ahd Fraxcia's Trial. Compariſon of Hands was held not . — Evi- 
dence in Treaſon, unleſs the Papers were found in the Cuſtody of the Perſon bimfelf, and not of another. 
Skin. 579. 12 Mod. 72. Id. Raym. 40. S. C. and per Curiam, it is not ſufficient for the original Founda- 
tion of an Attainder, but may be well uſed as circumſtantial Evidence, if the Fact be otherwiſe proved, as 
in my Lord Prefon's Caſe, his attempting to go with ſeveral treaſonable Papers into France, and principal 
where they were found on his Perſon ; but here, ſince they were found elfewherr, to convict on a Sana 
of Hands, was to run into the Error of Colonel Sidn/y's Cafe. 12 Mod. 72. | 


o 
1 * — th. tt 
— 


—__ 


N) Thether the Depolitions of Witneſſes in * Page 314 
another Cauſe may be given in Evidence. 


Epoſitions cannot be given in Evidence againſt any Perſon who was not Hardr. 22, 
D Party to the Suit; (J) and the Reaſon is, becauſe he had not Liberty % 60. pl. 
to croſs-examine the Witneſſes; and it is againſt natural Juſtice that a 3 f 
Man ſhould be concluded in a Cauſe to which he never was a Party. 148, 321. pl. 


9 Mod. 229. Carth. 181. Gilb. Evid. 62. Prec. Ch. 212. Theo. Evid, 30. 12 Vin. Abr. 113. pl. 
45. 47. Vern.413. pl. 390. Eq. Caf. Abr. 227. pl. 3. Atk, Rep. 204, (/) But if a Witneſs is exa- 
mined in Chancery, you may read, without an Order, any other Depofitions of the ſame Petſon, in the Spiri- 
tual Court, or elſewhere, in any other Cauſe, ſo as yov make uſe of them only te cenfront the Evidence he 
then gives. Anon. Moſely 118, 188. | Ns ; 
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_ Excommunication, 


Xcommunication is the higheſt Eccleſiaſtical Cenſure which can 
be pronounced by a Spiritual Judge againſt a Chriſtiang-for 
2 | thereby he is (a) excluded from the Body of the Church, and 

(% By the diſabled to bring any Action, or ſue any Perſon in the Common 


31ſt of the Law Courts. 

Articles of the | 

Church of England, that Perſon, which by open Denunciation of the Church is rightly cut off from the Unity 
of the Church, and excommunicated, ought to be taken by the whole Multitude of the Faithful as an Heathen 
and Publican, until he be openly reconciled by Penance, and received into the Church by a Judge that bath 
Authority thereunto. Gib. Cod. 1095-6,——lt was uſed by way of Puniſhment only for greatand heinous 


Co. Lit. 133. 
Godolp. Re- 


Crimes, according to the Rule in the Reformatio Legum, fol. go. Non debet excommunicatio Minutis in deliftis 


werſari, ſed ad horribilium Criminum atrocitatem admovenda «ft, in guibus Ecclefia gr aviſſimam infamiam 
Suftinet, vel quod illis evertatur Religio, vel quod boni mores pervertuntur. But now the frequent Uſe of Ex- 
communication is in Caſes of Contumacy, for not appearing or diſobeying of Sentences, though in the ſmalleſt 
Matters, and thoſe oft-times of a Civil Nature, which is one of the principal Means of bringing a Contempt 
upon it, and yet is the only Way which the Spiritual Court hath to enforce Obedience, Gib. Cod. 1095. 


Co. Lit. 134. Excommunication is divided into the Greater and Leſſer; the Greater 
excludes a Man from the Communion of the Faithful as well as of the 
Sacraments ; the Leſſer excludes a Man from the Communion of the 
Sacraments only; but they both equally diſable the Perſon from bringing 
any Action, Sc. 


Under this Head we ſhall conſider, 


(A) In what Caſes the Spiritual Court map properly ex. 
communicate. 315: 

(B) In what Caſes a Perſon ſhall be ſald to be ipſo facto 
excommunicated, 316. 

(C) By whom Excommunication is to be p2onounced and 

certified. 318. Lb 

(D) What Jnconveniencies and Diſabilities it lays the Par- 
ty excommunicated under; and herein of his Diſability 
to bzing any Action. 319. | 

(E) Df the Proceedings on the Mrit of Excommunicato 
capiendo, both at Common Law, and by Girtue of the 
Statute 5 Eliz. c. 23. 320. | Ty 

(F) Df Abſolving and Aﬀoiling a Perſon ercommunicate. 


321. 
(A) In 
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Extommunication. 


. 2 * 


* (A) In what Caſes the Spiritual Court may * Page 3275 
pꝛoperly extommunicate. 


T ſeems agreed, that wherever the Spiritual Court hath Juriſdiction ih Rol. Abr. 3883. 
| any (4) Cauſe, and the Party refuſes to appear to their Citation, or after 0 2 5 
Sentence, being admoniſhed, refuſes to obey their Decree, that he may be ciently the 
excommunicated. King's Te- 

nants who 
held in Capite, and whoſe Attendance was neceſſary on the Perſon of the King, could not be excommunicated. 


2 Inſt. 631. Gibf. Cod. 1102. That a Biſhop, or other Peer of Parliament, may be excommunicated; 
7 Mod. 56, Sc. The Biſhop of St. David's Caſe. 


Alſo it ſeems, that at Common Law, the Significavit of an Excommuni- Salk. 293. pl. 
cation might be upon a general Cauſe, as Propter Contumaciam, or De non 13 * pl. 7. 
parendis Mandatis Ecclefie ; but now by the 5 Eliz. c. 23. the Cauſe muſt 535 * 
be ſet forth in the Writ De excommunicato capiendo itſelf, becauſe by that Sta- Gibt. Cod. 
tute the Writ is made returnable in B. R. which would be to no Purpoſe, 1097. 


if the Cauſe were not ſet forth in the Writ, ſo as to enable the Court to 
judge thereof. 


But it was always holden, that the Biſhop's Certificate ſignifying the Ex- 1H. 4. 14. b. 
communication into Chancery, on which the Writ of Excommunicato capiendo Rol. Abr. 883. 
iſſued, ought to compriſe the particular Cauſe of the Excommunication; ſo 
that the Court might (5) judge whether it were a Matter within their Juriſ- (5) And there- 
diction, or not, * fore the Court 

| | of Chancery, 
for any Defe& in the Certificate, uſed to grant a Super ſedeas; but before the 5 Eliz, c. 23. the 


fe were no Diſ- 
charges in B. R. on Excommunicate capiendo, but where a Man was excommunicated pending a Prohibition. 
Salk. 293. pl. 1. | | 


If the Excommunication appears to have been by an Archdeacon of a Rel Abr.884, 
peculiar or limited Juriſdiction, it ought to appear by the Certificate, either wk 
expreſsly or by Implication, that the Matter thereof aroſe (c) within his R. Rep 
(d) Juriſdiction; otherwile it is void. 174. S. C. 

| x . SIE. | (c) The De- 
fendant was taken upon a Capias Excommunicatum, and becauſe it was not mentioned in the $ign;/eavit, that 
he lived in that Dioceſe at the Time of the Excommunication, it was adjudged to be uncertain, and the Party 
was diſcharged. Moor 467. Beaumont's Caſe, Show, Rep. 17. S. C. cited. Godb. 191. S. P. () The 
Defendant was taken upon a Capias Excem, and the Significavit was, that he was excommunicated for not 
anſwering Articles; but it was not ſhewn what theſe Articles were; and it was adjudged ill. Roll. Rep. 136. 


Fox's Caſe, If a Man is excommunicated for an Offence, which is pardoned by a general 1 and 
this being ſhewn to the Biſho 


p, he notwithſtanding refuſes to abſolve him, an Action on the Caſe lieth againſt 
him, 12 Co, 76. | 


If the Excommunication in a Writ of Excommunicato capiendo is recited Salk. 293. 
to be pro quituſdam cauſis Subſtrattionis decimarum five aliorum jurium Eccle- - 1. The 
fraſticorum; this is too uncertain, for the Alia Jur' might be ſuch Matters 1 
as were out of their Juriſdiction, and they ought to ſhew the Matter was adjudged upon 
within their Juriſdiction; for of that the King's Courts are to be Judges, ſuch a Return 
and not they themſelves. | | to a Habeas 

So where in a Writ of Excommunicato capiendo, the Recital of the Signifi- r . 
cavit was, that he was excommunicated for not paying the Coſts in quodam pl. 2. 70 | 
negotio puerorum educationis five inſtruqionis ſine aliqua licentia in ea parte Nuten v. Hill, 
prius obtenta;, and the Writ was quaſhed for Incertainty, becauſe it might 2 Ld. Rayw. 
be a Teaching to fence or dance, and not Letters. ELL a 1, 1405 


There 
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Paſch. 6 Ann. There was a Preſentment in the Spiritual Court of the Biſhop of 
The e, againſt the Defendant for teaching School ꝓ in Cambridge without a Licence, 
and Bag. by the Churchwardens of the Pariſh z whereupon, as the Way was there, a 

Citation was fixed up at the Church-Door, for the Defendant to come in 


* Page 516 ® and anſwer the Charge of the Preſentment; bur he, being a Diſſenter, and 


not coming to Church, had no Notice of the Citation; and tor his Con- 
tempt in not coming, he was excommunicated ; whereupon he applied to 
the Biſhop to get himſelf aſſoiled, for that it was a Writing-School he 
taught, and ſo not within the Biſhop's Juriſdiftion z but the Court refuſes 
to aſſoil him, unleſs he would put in Caution to anſwer ſuch Articles, and 
abide by ſuch Sentence, as they ſhould make thereupon ; which he was ad- 
viſed not to do, becauſe that would be owning their Juriſdiction, and con- 
cluding himſelf to abide. by their Sentence, and thereupon he moved for 4 
Prohibition, and had it, with a ſpecial Clauſe to affoil him. Mr. Pag. 
moved for the Prohibition, and inſiſted, that they could not excommunicate 
any one for a Contempt, without ſhewing that the Matter itſelf was within 
their Juriſdiction; and as they could not excommunicate for the original 
Matter, if it were not within their ns ſo neither could they for 
a Contempt to a Citation upon that Matter; and cited 8 Co, 68. Trollap's 
Caſe, Docſor and Student. 12 Co. 77, 14 H. 4. 14. 5 Co. 23. And he 
faid, by theſe Books it appears, that, if the Biſhop refuſed to affoil him, 
an Action on the Caſe would lie againſt him; but now a-Days, a Prohibi- 
tion was thought the better Way; and he ſaid, this Preſentment being only 
for teaching School, they could not come after with Articles, and cha 
him with any other Matter, as a Writing-School, Latin-School, or other 
particular School; which the Court agreed, and ſaid it was like a Preſent- 
ment by a Grand Jury here, which cannot be altered or changed by Articles 
after; and as the Grand Jury are upon their Oath, ſo are the Church- 
wardens there; and ſaid, that when Articles are given in againſt any one, 
the Citation ought to be founded upon that; but when it was by Preſent- 
ment, that was a Charge and a Citation itſelf, and cannot be after altered by 
Articles; though Serjeant Parker ſaid, he thought this Preſentment to be 
only in the Nature of a Summons, and that it was neceſſary Articles ſhould 


be drawn up againſt him after, to charge upon the Particulars ; but the 
Prohibition with the ſaid Clauſe was granted. 


t None ſhall keep a School-Maſter, or teach School, without the Biſhop's Licence, 23 El. c. 1. ſ. 6 & 7. 
1 Jac. 1. c. 4. . 9. 13 & 14 Car. 2. c. 4. f. 11. 


+ For the Cauſes in which an Excemmunicato capiendo may be awarded on the Statate, wide Stat. 5 Eliz, 
C. 23. ſ. 13. poſt 325. | | 


———_— 
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(B) Jn what Caſes a Perſon ſhall be ſaid to be 
iplo facto excommunteated, 


Y ſeveral (a) Acts of Parliament, Offenders of ſeveral Kinds are made 


th , Sp 
(a) For the to incur the Puniſhment of Excommunication ipſo fa&e. 


Cauſes of Ex- 
communica» Ip : | 
tion ip/o facto, according to the Conſtitutions and Canons Ecclefiaftical of the Church of England, vide Go- 
dolp. Repert. 629, 630. 


And to this Purpoſe it is enacted by 6 E. 6. cap. 4. * That if any Per- 
« ſon: whatſoever ſhall, by Words only, quarrel, chide or brawl, in any 


4 Church 
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- Excommunicatian... 


« the Place where the ſame Offence ſhall be done, and proyed by rwo © 
« flawful Witgeſſes, to ſuſpend every Perſon ſo offending, that is to fa J 
if he be a Layman ab ingreſſu ErcleJiz; and if he be a Clerk, from ho. 
« Miniſtration' of his Office for ſo long Time as the ſame Ordinary ſhall by 
<« his Diſcretion think meet and convenient, according to the Fault,” 
And it is further enacted by the ſaid Statute, That if any Perſon ſhall 
«. ſmite or lay any violent Hands upon any other, either in any Church or 
« Church-yard, that then ipſo fa every Perſon fo offending ſhall be 
« deemed excommunicate, and be excluded from the Fellowſhip and Com- 
. pany of Chriſt's Congregation.” 6 BW LW 


And it is further enafted by the ſaid Statute, . That if any Perſon ſhall * page 317 


* 8989 8 


5 


« malicioufly ſtrike any Perſon with any Weapon, in any Church or Church- 
« yard, or ſhall draw any Weapon in any Church or Church-yard, to the 
Intent to ſtrike another with the ſame Weapon, that then every Perſon 
% ſo offending, and thereof being convicted by Verdict of twelve Men, 
or by his own Confeſſion, or by two lawful Witneſſes before Juſtices of 
„ Aſſize, Juſtices of Oyer and Terminer, or Juſtices of Peace in their Sel- 
„ ſions, by Force of this Act, ſhall be adjudged by the ſame Juſtices, be- 


* fore whom ſuch Perſon ſhall be convicted, to have one of his Ears cut 
off, &c. and beſides that, every ſuch Perſon to be and ſtand ipſo facto 
© excommunicated, as aforeſaid,” 5 „%% E 
In the Conſtruction hereof the following Opinions have been holden: 
1. That the Statute extends as well to Cathedral as Parochial Churches ( Elz 2 
and Church- yards. B47 ; | iz. 224. 
That notwithſtanding the Words of the Statute be expreſſed, That he Dyer 275. 
who ſmites another in the Church, c. ſhall ipſe faclo be deemed excom- pl. 48. 
municate z yet there ought either to be a precedent Conviction at Law, Oro. Jac. 461. 
which muſt be tranſmitted to the Ordinary, or elſe the Excommunication — * 149. 
muſt be declared in the Spiritual Court, upon a proper Proof of the Of. Cro. Eli. 919. 
fence there; for it is implied in every Penal Law, that no one ſhall incut Vent. 146. 
the Penalty thereof, till he be found guilty upon a lawful Trial; alſo 
it muſt be intended, in the Conſtruction of this Statute, that the Excom- 


munication ought to appear judicially ; for otherwiſe there could be no 
Abſolution. « 4 


That when the Proceedings for the Offences againſt this Statute are Cro. Jac. 464. 
in the Spiritual Court, Coſts may be given pro expenſis litis, but not pro Heil. 86. S. P. 


N 


damnis. | 


That he who ſtrikes another in a Church, c. can no way excuſe him- © 1 
ſelf, by ſnewing that the other aſſaulted him.? ro, Jac. 367 


Sed gu. Tf Self-defence is not lawful, in every Place, againft a groundleſs Aſſault ? See what Cicero 
ſays in his Oration pro Milo, ſ. 4. Eft enim bæc, judices, non ſcripta, ſed nata lex: quam non didicimus accepimus, 
legimus, verum ex natura ipſa arripuimus, haufimus expreſſimui ; ad quam non docti, ſed fatti ; non inſtituti, 
ſed imbuti ſumus : ut fi vita naſtra in aliquas inſidias, fi in vim, fiin tela aut latronum, aut inimcorum incidiſſet; 
omnis hon;/ta ratio «ſet expediende ſalutis, Silent enim leges inter arma, nec ſe exſpectari jubent, cum ei qui 
cæſpectare welit, ante injuſta foena luenda fit, quam juſta repetenda, Effi porſapientor, et guodammodo tacite, 
dat ipſa lex potejtatem defendi ; &c. | 


That (2) Churchwardens who whip. Boys for playing in the Church, or $aund. 13. 
pull off the Hats of thoſe who obſtinately refuſe to take them off them- Haw ver. 
ſelves, or gently lay their Hands on thoſe who diſturb the Performance of u 


ro yu Keb, a 
any Part of Divine Service, and turn them out of the Church, are not . 
within the Meaning of the Statute. Sid. 301. 
Mod. 168. 


vor, II. | 148 That 


” Church or Church-Yard,. that then ix ſhall be lawful unto the Ordinary of 1 


8. C. (a) Or perhaps private Perſons, 2 Hawk. P. C. 139. 


2 LE 


Ll; > 


= E 
— 


z p 2 22 —— > . 
e = 


— — Aa. Do HY 


+ D. — — 


T aL, <a *— — — 2 — RIG AS 


* 


2 2 2 


— 


- 
* _ * k:E:!:;;; << ER. a 
| 4 PA . 
"> — * > - o 


. . wy 
6 os V2-% > - _ 
ate 3 — 
— : ir 3 — | 
— = 2 8 - — E EI — 
—_ ND 
* SS 7 


* 2 —— — bs 


w + i” r rn 2. 2 


rr ns ene RI. 


7 —— — —— 


8 
. 


S 


— _— — * nf » g s - oy 
— . = — — 1 * 75 — * * p — 
— — wc, — — — EIS 
— 2 on - 6 - * PL = 210 885 uw” 
— --- = * 81 e. 7 — - - 2 
— — — - — * 5 WP OWE.” q — 
1 — 2 . * 
—— 8 
” 


TID ER ws, FT — -_ 
* 
— — 


— —_ — 


— 
— = 
«ET 
„K II” Sz — 
LY 


ITS, K „ „ „„ „„ „„ ee ee Ig r TD Oe EE REIT 


echten. 


— — 20 — ” EE ins, RE i di... © TY” 3 . ——— — a — „„ — — — — — — — . 


— 
„ 


Cro.Blv.23t. 1 11 15 * Poel 8 95 the Temporal. Courts, by Way of Indie 
F,] ment, for drawing e in the Church, Cc. and it conclude contra 
jy + fame, Statuti, it muſt be "AS to be, wich an Intent to ſtrike ſuch a Per- 
Noy 171. log for ch laid. t to be contra fermam Statuti, the Jury cannot inquire 
45 Ker Offi An, than that which comes within the Deſcription, of 
the Act. 
FO TL That in an 1 9e upon this Statute, for striking in the Church, in 
9 order to bring t od 2 W the latter Clauſe of the Statute, which 
ſudjects him to the Loſs of an Ear, Cc. it muſt be ſhewn that the Striking 
was with a Weapon. 

Sao it hath been holden that if a Man talees up a Stone in the Churchyard 
Dalton's Jul. and offer to throw it, at. another, or having a Hatchet or Ax in his Hand 
N * -3- offer to ſtrike another therewith, that this is not an Offence within this 
1 o Part of the Statute; for theſe are not © ſuch Weapons. as may Fase be 

holden by two ſaid to be drawn, as a Sword, Dagger, &c. 


Juſtices. 
Comp. Incumb. 347. cited, 


3 Keb. 803. , Alſo two Perſons committed to Priſon by certain n Juſtices of the Peace 
Rex ver. for diſturbing a Miniſter in his Office, were diſcharged upon a; 
_ and Corpus, by the Court of King's Bench, for that their Commitment — 
Comp. locumb 700 general, not ſnewing wherein they diſturbed, but only that the y per 
347.8.C. * apertum faflum diſturbed, &c,. not ſhewing the particular Fact . — 
cited. they did diſturb, viz, by Brawling, Fighting, or otherwiſe, there being 
Page 318 ſeveral Puniſhments to each; but the Court bound them to their good Be- 
haviour for a Year. 
By.the 3 Jac. 1 cap. 5. par. 11 and 12, it is enacted, That every po- 
„ piſh Recuſant convict ſhall ſtand to all Intents and "Pur poles diſabled, 
C as a Perſon lawfully excommunicated, and as if ſuch Perſon had been ſo 
« denounced and excommunicated according to the Laws of this Realm, 
- £6 until he or-ſhe ſhall conform, c. and that every Perſon ſued by ſuch Per- 
* ſon ſo diſabled, may plead the ſame in diſabling of ſuch Plaintiff, as if 
« he or ſhe were excommunicated by Sentence in-the Eccleſiaſtical Court, 
except the Action of ſuch Recuſant do concern ſome Hereditament or 
&« Leaſe, which is not to be ſeiſed into the King's Hands, by Force of 
„ ſome Law concerning Recuſancy.” 


In the Expoſition hereof it hath been holden, 

Noy 89. 1, That a Plea in Diſability, purſuant ro this Statute, ought to new 

Latch. 176. before what Juſtices the Conviction was, that the Court may know 

3 Lev. 333-4. here to ſend for a Certificate thereof, if it be denied; and that the 
Record itſelf, or at leaſt a Certificate thereof, ought immediately to be 
produced. 

Hetl. 176. 2. That if after ſuch a Plea it be certified, that the Plaintiff hath con- 
formed, and thereupon the Defendant be ordered to plead in Chief, and 
then the Plaintiff relapſe and be convict again, the Defendant cannot plead | 
the ſame in Diſability a ſecond Time. t | | 


+ Why not in the Nature of a 2 after the laſt Continuance, if the Plaintiff hath by bis own AQ rendered 
himſelf incapable ? 


3 Lev. 333. 3. That it muſt appear, either from the Convict ion itſelf or by proper 
Sc. Averments, that the Plaintiff is convicted of Popiſh Recuſancy, becauſe 
no Recuſants, except Popiſh ones, are within the ſaid Clauſe ; but this is 

ſufficiently ſer forth, by alledging, that the Plaintiff being Papalis Recuſans 

was indicted and convicted ſecundum formam Statuti, &&c. A 
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ather Penal Statt es, ought to. be conſtrued eh, and the Words 
ate bo dre tha flat ch Perpbns Thall ſtapd Hand Fc. as Peron 
Nerd emen er and the Purport thereof may be fully ſatis- 
fied by the Diſability to bring any Action; it ſeems to be too rigorous to 
carry them farcher, 

By the 25 E. 1. cap. 4. it is enacted, That all Archbiſhops and But fo: - 
60 Biſhops ſhall pronounce the Sentence of Excommunication againſt all oe 4 5 
« thoſe that by Word, Deed or Counſel, do contrary to the Charters of $49 


*'. Magye: Char in, or. that any. Point peak or vor and that the 
«*" (aid Curſes be lee by A Te ar — — and  pubhſhed by the Prelates 


ref., C3183] tte: 9. «ry aer 
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(0) 5 * @peotinmuntcation"(@/ ww b be pro- 
nounced and certified. 


H E Sentence of Excommunicatjon can only be prenounced by the Gibſ. Cod. 
* Biſhop, or other Nau in Holy Orders, being a Maſter of Afr at 2995: 
leaſt ; allo E Prieft's, Name pronouncing: ſuch Sentence 15 to be : Exprelled - 
in the Inſtrument iſſuing under Seal out of the Court. 


* Excommunication mult be certified hy the Biſhop of the Dioceſe; whoſe * Page 319 
proper Subject the Party is, and cannot be certified by his Commiſſary or Co. Lit. 133. 
Official ; the Reaſon whereof, according to the (c) Civilians, is, becauſe Rol Abr. 884. | 


no Perſon inferior to a Biſhop can call in the Secular Arm, by the Laws (e) Lyndw. 


of the Church but m 2 Foc, (d) Coke aſſigns, the Reaſon of it to be, __ 


cauſe no Certificate of Excommunication by any ſhall diſable one, but the 1097. 


Certificate of him to whom. the Court may write to ablgtve the Party ex- (4) 8 Co. 68. 


communicated. 


But the Vicar General, Epiſcapo in remotis agente, or the Guardian of Co. Lit. 133. 


the Spiricualities, vacante fede, may do it, (e) either by direct Certificate, F. N. B. 1: 


that the Perſon 1 4s excommunicate, or by Letters Teſtimoniz], reciting the Need. 
Eatry thereof in the Regiſter, and atteſting that ſuch Entry is there ” 


found. 
So a Parſon excommunicated by a | Commiſſary, Official or Archdeacon, 8 Co. 63. 


who derive their Juriſdiction from the Biſhop, may be certified excommu- Rol. Abr. 434. 


nicated by the Biſhop himſelf. Reg. bs. 


Alſo the Biſhop, after Election, though. before Conſecration, , may cer. F. N. B. 140. 


tify Ex communication. 


In Times of Popery, Excommengement certified by the Pope, or De- 16 E. 3. 31. 
legates commiſſioned by him, did not diſable the Plaintiff to ſue, &c. be- 14 H. 4. 14. 


cauſe the Courts had no Perſon to whom they could write to have him Rol. Abr. 883. 


aſſoiled. 


The Court will not receive EL Certificate of Excommunication of One g co. 63. 
Biſhop from another, becauſe they muſt have the Certificate from the 
Biop whoſe proper Subject he was; and he might have him aſſoiled by 

his own Ordinary, after the firſt Certificate to the Biſhop. 

4 
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Extommunitation. 


Bro. Excom. Nor will they receive a Certificate of a Biſhop, deceaſed, becauſe he may 

ſtand aſfoiled by the N Ordinary that now is, after the Deceaſe of the 
Biſhop,who has certifie ertifl. 
cite ut from ſuch Perſon to whom they can write to aſſdil. e 


21. 
Co. Lit. 134. 
(4) Rol. Abr. 


8 Co. 63. 
() Rol. Abr. 
883. 


Gibſ. Cod. 


435. 1096-7. 
Y But ſuch 


a Perſon 1s 


EY 


d; and the Court will not (d) receive any Certifi- 


The Certificate ought to be directed, either to the Court, or at leaſt 


Univerſis $, Matris ele filitr,, and (ej ought to contain the Day of the 
Fxcommunication, .. _- b 8 
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b) ; What Intonventenites and Diſabilities it 


lays the Party excommunicated under; and 
herein of his Diſability to bzing any Action. 
Perſon excommunicated is thereby diſabled m f) be a Witneſ 7 


any Cauſe, cannot be Attorney or Procurator for another, is to be 
turned out of Church by the Church-Wardens, and not to be allowed 


intitled to the Chriſtian Burial. 


Benefit of 


Clergy, Bro. 


30, 
Co. Lit. 133. 


* Page 320 
Lit. Sect. 207. 
8 Co. 69. 


I2 


2 Hawk. P. C. 
114. 


43 E. 3. 13. 
Co. Lit. 134. 
Theol. 11. 


12 Co. 61. 


28 E. 3. 97. 


JV» 


Clergy 20.— And may contract Marriage, Godolph. Repert. 626. 


Alſo an excommunicate Perſon is diſabled to ſue or commence any Ac 
tion; but ſuch Diſability cannot be pleaded (g) after a general Imparlance, 
for thereby the Defendant admits him a good Plaintiff, | 


883. 020 Placita Gen, 10. Latch, 179. Lutw. 19. 


* Alſo when Excommunication is pleaded, the Biſhop's Letter under his 
Seal, witneſſing the Excommunication, muſt be ſhewn; and though the 
Plaintiff cannot deny the Plea, yet the Writ ſhall not abate, but the Defend- 


ant eat inde ſine die, becauſe the Plaintiff, upon producing his Letters of 


Abſolution, ſhall have a Reſummons or Re- attachment. 

If in an Appeal of Murder, &c. the Defendant pleads Excommunica- 
tion in the Plaintiff in Diſability, the Appellee ſhall be bailed until the 
Plaintiff purchaſes Letters of Abſolution, and then he muſt plead in Chief; 
for if the Defendant ſhould be kept in Priſon till the Plaintiff be abſolved, 
he might be a Priſoner for Life. | 

Excommunication is a good Plea to an Executor or Adminiſtrator, tho? 
they ſue in auter droit, for an excommunicate Perſon is excluded from the 
Body of the Church, and incapable to lay out the Goods of the Deceaſed 
to pious Uſes; alſo it is one of the Effects of Excommunication, that he 
cannot be a Procurator or Attorney for any other Perſon, and therefore 
cannot repreſent the Deceaſed. | 

Excommunication is no Plea on a Qui tam, becauſe it is for Example; 
and the Statute having given the Informer an Ability to ſue, and not 
excepted excommunicated Perſons from -the Liberty of informing, he is 
enabled to ſue by the Statute, notwithſtanding the Cenſures of the 
Church. 

When a Prohibition is brought againſt the Biſhop, and he pleads Excom- 
munication againſt the Plaintiff, and in the Excommunication there is no 
Cauſe of ſuch Excommunication ſhewn; this is no good Plea, for in ſuch 
Caſe it will be intended, that the Excommunication was for endeavouring 
to hinder the Biſhop's Proceeding, by Application to the Temporal ny 

a 


* 8 — 3 ern 8 4 
Ex communication. 


and if ſuch Excommunication were allowed, it would deſtroy all Prohiki- 
tions, and the Plea of Excommunication in this Caſe is Exceptio ejuſdem 
rei cujus petitur difſolutio. 

If an Action be brought by the Bailiffs and Commonalty of a Corpora- 30 E. 3. 15. 
tion, the Defendant ſhall not plead Excommunication in the Bailiffs, be- Co. Lit- 134. 
cauſe they ſue as a Corporation, and a Corporation cannot be excluded from 
the Communion of the viſible Church. 

When Excommunication is pleaded in the Plaintiff, he ſhall not reply, Bro. Excom- 
that he has appealed from the Sentence, for the Sentence is in Force until munication 3. 
it is repealed; and whilſt it is in Force, he cannot appear in any of the 8 
Courts of Juſtice, but he may reply, he is abſolved 1 for then his Diſability pL... Ga 
is taken away. 10; 72. 
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(E) Of the P2oceedings on the TUrit of Excom- 
municato capiendo, both at Common Law and 
by Uirtue of the Statute 5 Eliz. c. 23. 


T is ſaid, that the Writ De extommunicato capiendo is a Liberty or Privi- Gibſ. Cod. 
lege peculiar to the Church of England, above all the Realms in Chriſ- 1102. cited 
tendom ; for though the Aſſiſtance of the Secular Arm hath ever been af- from Dr. Ce- 
forded to the Church in moſt other Chriſtian Countries as well as this; yet — . 
in no Inſtance is it perhaps ſo ſurely and ſo effectually reached out, as the 
Execution of this Writ, which is (a) Debitum Juſtitiz, and not made to (2) But in 
depend upon the Pleaſure of the Prince, : 17 623. 


631. It is 
expreſsly ſaid, that Breve Regis de excommunicato capiendy de gratia Regis procedit . 


® The Writ of Excammunicate capiendo iſſues out of Chancery, and is“ Page 321 
founded on the Biſhop's Certificate, ſignifying the Excommunication, Fitz. N. B. 
and at Common Law was only returnable into that Court; ſo that for any * 
Uncertainty or Defect ia the Writ, the Party could only be diſcharged in Th 293. 
Chancery. 138 3 22 

But 61.44 by the 5 Eliz. cap. 23. intituled, An AA for the due Execution of 
the Writ De excommunicato capiendo, reciting, ** For as much as divers 
« Perſons offending in many great Crimes and Offences, appertaining merely 
e to the Juriſdiction and Determination of the Eccleſiaſtical Courts and 
Judges of this Realm, are many Times unpuniſhed for Lack and Want 
of the good and due Execution of the Writ De excommunicato capiendo, 

« directed to the Sheriff of any County, for the Taking and Apprehend- 
ing of any ſuch Offenders, the great Abuſe whereof, as it ſhould 
« ſeem, hath grown, for that the ſaid Writ is not returnable in any Court 
that might have the Judgment of the well executing and ſerving the 
„ ſaid Writ, according to the Contents thereof; but hitherto hath been 
« lefronly to the Diſcretion of the Sheriffs and their Deputies, by whoſe 
* Negligence and Defaults for the moſt part the ſaid Writ is not executed 
<< upon the Offenders as it ought to be, by Reaſon whereof ſuch Offenders 
* be greatly incouraged to continue their ſinful and criminous Life, much 
to the Diſpleaſure of Almighty God, and to the great Contempt of the 
* Eccleſiaſtical Laws of this Realm. 8 | 

«© 2a. Wherefore, it is enacted, That every Writ of Excommunicata 
* capiendo, that ſhall be granted and awarded out of the High Court of 

Vor. II. 1 "Bae Chancery 
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Excommunicatton. 


Chancery againſt any Perſon or Perſons within the Realm of England, 
<« ſhall be made in the Time of Term, and returnable before the Queen's 
„ Highneſs, her Heirsand Succeſſors, in the Court commonly called the 
King's Bench, in the Term next after the Teſte of the ſame Writ, and 
„ the ſame Writ ſhall be made to contain, at the leaſt, twenty Days 
« between the Teſte and the Return thereof; and after the ſame Writ 
<« ſhall be ſo made and ſealed, that then the faid Writ ſhall be forthwith 
* brought into the ſaid Court of King's Bench, and there, in the Pre. 
© ſence of the Juſtices, ſhall be opened and (a) delivered of (5) Record to 
te the Sheriff or other Officer, to whom the Serving and Execution thereof 
(a) That the ſhall appertain, or to his or their Deputy or Deputies; and if afterwards 
preciſe Form „ jt ſhall or may appear to the Juſtices of the ſame Court for the Time 


of the Statute 46 being, that the ſame Writ ſo delivered of Record be not duly returned 


a va phe before them at the Day of the Return thereof, or that any other Default 


that the Writ or Negligence hath been uſed or had in the not well ſerving and execut- 
muſt be ing of the ſaid Writ, that then the Juſtices of the ſaid Court ſhall and 
brought and a may, by Authority of this Act, aſſeſs ſuch Amercement upon the ſaid 
openly deli- 4 Sheriff or other Officer, in whom ſuch Default ſhall appear, as to the 


di Ot : 5 
— cro. Diſcretion of the ſaid Juſtices ſhall be thought meet and convenient; 


Jac. 567. © which Amercement ſo aſſeſſed ſhall be eſtreated into the Court of Ex- 
* Page 322 © chequer as other Amercements have been uſed. 

(5) That the n 
Writ muſt be inrolled and delivered to the Sheriff in convenient Time. Cro. Car. 58 3. Packer's Caſe, Vent. 
338. S. P. and the Priſoner may be diſcharged on Motion as well as by Pleading this Matter at the Return of 
the Habeas Corpus, & wide Sid. 285. But where for ſuch a Fault the Court refuſed to diſcharge the Pri- 
ſeners, or to bail them, becauſe they were dangerous Perſons, and refuſed to take the Oath of Allegiance, 
vide Sid. 165. Alſo upon the Conſtruction of this Clauſe of the Statute, it hath been holden, 1. That one 
taken ona Writ of Excommunicate capiendo cannot come into B. R. but by Habeas Corpus; and if he be brought 
in before the Writ is returnable, be ſhall not be allowed to plead, or move to quaſh the Writ. 2 The Writ 
of Excommunicato capiends recites the Significavit which is in Chancery, but the Writ is brought into B. R. and 
is inrolled there before it goes to the Sheriff, which Inrolment is to inform the Court, that at the Return of 
the Excommunicato capiendo they may award farther Proceſs, as the Caſe requires, 3. If by the Recital of the 
Significavit it appears, that there was no Cauſe for the Writ, the Court of King's Bench may quaſk it, and 
the Court of Chancery cannot, though the Significavir be there. Salk. 294. pl. 3. 


e 3. It is further enacted, That the Sheriff, or other Officer, to whom 
% ſuch Writ of Excommunicato capiendo, or other Proceſs by Virtue of this 
« Act, ſhall be directed ſhall not in any wife be compelled to bring the 
4 Body of ſuch Perſon or Perſons as ſhall be named in the ſaid Writ or 
4 Procels into the ſaid Court of King's Bench, at the Day of the Return 
ce thereof, but ſhall only return the ſame Writ and Proceſs thither, 
with Declaration briefly, how and in what Manner he hath ſerved 
* and executed the ſame, to the Intent that thereupon the ſaid Juſtices 
* may then further proceed, according to the Tenor and Effect of this 
«© prelent Act, | | 

*« And if the Sheriff or other Officer, to whom the Execution of the 
* ſaid Writ ſhall fo appertain, do or ſhall return, that the Party or Parties 
* named in the ſaid Writ cannot be found within his Bailiwick, that then 
* the ſaid Juſtices of the King's Bench for the Time being, upon every 
* ſuch Return, ſhall award one Writ of Capias againſt the ſaid Perſon or 
* Perſons named in the ſaid Writ of Excommunicato capiendo, returnable in 
te the ſame Court in the Term-time, two Months at leaſt next after the Teſe 
« thereof, with a Proclamation to be contained within the ſaid Writ of Ca- 
„ Pias, that the Sheriff, or other Officers, to whom the ſaid Writ ſhall be 
directed in the full County-Court, or elſe at the General Aſſiſes or Gaol- 
% Delivery to be holden within the ſaid County, or at a Quarter-Seſſions to 
e be holden before the Juſtices of the Peace within the ſaid County, ſhall 


* make open Proclamation, ten Days at leaſt before the Return, 1 
3 | 05: 72.008 


Ex communication. 


n 


— 


e the Party or Parties named in the ſaid Writ ſhall, within fix Days next 
« after ſuch Proclamation, yield his or their Body or Bodies to the Priſon 
t of the ſaid Sheriff, or other ſuch Officer, there to remain as a Priſoner, 
« according to the Tenor or Effect of the firſt Writ of Excommunicato ca- 
« piendo, upon Pain of Forfeiture of ten Pounds; and thereupon after ſuch 
% Proclamation had, and the ſaid fix Days paſt and expired, then the ſaid 
„ Sheriff or other Officer, to whom the ſaid Capias ſhall be directed, ſhall 
* make return of the ſame Writ of Capias into the ſaid Court of the 
King's Bench of all that he hath done in the Execution thereof, and 
*« whether the Party named in the ſaid Writ have yielded his Body to 
« Priſon, or not. 1 
« 5. And if upon the Return of the ſaid Sheriff it ſhall appear, that the 
« Party or Parties named in the ſaid Writ of Capias, or any of them, have 
4 not yielded their Bodies to the Gaol and Priſon of the ſaid Sheriff, or 
« other Officer, according to the Effect of the ſame Proclamation, that 
then every ſuch Perſon, that ſo ſhall make Default, ſhall, for every ſuch (a) This Sta- 
« Default, (a) forfeit to the Queen's Highneſs, her Heirs and Succeſſors, tute doth not 
te ten Pounds, which ſhall likewiſe be eſtreated by the ſaid Juſtices into — 5 
<* the ſaid Court of Exchequer, in ſuch Manner and Form as Fines and 1 
© Amercemeats there taxed and aſſeſſed are uſed to be. to capiendo at 


| | CommonLaw 
but in the particular Caſes therein mentioned gives a greater Penalty to enforce it; and therefore the Writ doth, 


not only iſſue upon Excommunication in any other Caſes, but (as bath been often adjudged) though a Capias 
with Proclamations and Penalties go forth in a Matter not within this Statute, and the Perſon is thereupon im- 
priſoned, and prays to be diſcharged, becauſe the Matter for which he was excommunicated (though of a Spi- 
ritual Nature) is not within this Statute, yet nothing ſhall be diſcharged but the Penalties, and (without any 
new Writ obtained] the Excommunication and Impriſonment may remain as at Common Law, and not be 
diſcharged but by Abſolution in due Form, Gibſ. Cod. 1106. but for this vide Cro, Car. 197, 199. Rol- 
Abr. 175. Jon. 226. Latch, 174, 204. 2 Jon. 89. Show. 17. 3 Mod. 42-3. Skin. 176. pl. 6. 
Vern. 24. Salk. 294. pl. 4. 7 Mod. 56, 117. Ld. Raym. 619. 2 Ld, Raym, 790, 817. Will. Rep. 


435. pl. 123. 3 Will Rep. 55. Stra. 43. Salk. 134, 136, 294. pl. 3. 8 Mod. 58. Stra. 76 265, 413. 
2 Stra 946, 1067, 1189. 


« 6, And thereupon the ſaid Juſtices of the King's Bench ſhall alſo 
«© award forth one other Writ of Capias againſt the ſaid Perſon or Per- 
* « ſons, that ſo ſhall be returned to have made Default, with ſuch like * Page 323 
© Proclamation as was contained in the firſt Capias, and a Pain of 201. to be 
e mentioned in the ſaid ſecond Writ and Proclamation ; and the Sheriff or 
& other Officer, to whom the ſaid ſecond Writ of Capias ſhall be ſo directed, 
« ſhall ſerve and execute the ſaid Writ in ſuch like Manner and Form, as 
e before is expreſſed, for the ſerving and executing of the ſaid firſt Writ 
« of Capias; and if the Sheriff or other Officer ſhall return upon the ſaid 
e ſecond Capias, that he hath made the Proclamation according to the Te- 
* nor and Effect of the ſame Writ, and that the Party hath not yielded his 
* Body to Priſon, according to the Tenor of the ſaid Proclamation, that 
e then the ſaid Party that ſo ſhall make Default, ſhall, for ſuch his Con- 
e tempt and Default, forfeit to the Queen's Highneſs, her Heirs and Suc- 
* ceſſors, the Sum of twenty Pounds, which ſaid Sum of twenty Pounds, 
e the ſaid Juſtices of the King's Bench for the Time being ſhall likewiſe 
* cauſe to be eſtreated into the ſaid Court of Exchequer, in Manner and 
* Form aforeſaid. | | 

*« -. And then the ſaid Juſtices ſhall likewiſe award one other Writ of Ca- 
<* pias againſt the ſaid Party, with ſuch like Proclamation and Pain of For- 
e feiture, as was contained in the ſaid ſecond Writ of Capias, and the She- 
* riff or other Officer, to whom the ſaid third Writ of Capias ſhall be fo direct- 
© ed, ſhall ſerve and execute the ſaid third Writ of Capias, in ſuch like Man- 
ener and Form as before in this Act is expreſſed and declared, for the ſerv- 
ing and executing of the ſaid firſt and ſecond Writs of Capias; _ — 

** Sher! 
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&*® Shetiff or other Officer, to whom the Execution of the ſaid third Writ 
&* ſhall appertain, do make return of the ſaid third Writ of Capias, that the 
<« Party upon ſuch Proclamation hath not yielded his Body to Priſon, accord. 
* ing to the Tenor thereof, that then every fuch Party, for every fuch Con- 
* tempt and Default, ſhall like wiſe forfeit to the Queen's Majeſty, her Heirs 
« and Succeſſors, other 201. which Sum of 204. ſhall like wiſe be eſtreated into 
<« the ſaid Courtof Exchequer, in Manner and Form aforefaid; and thereupon 
4c the ſaid Juſtices of the King's Bench ſhall likewiſe award forth one other 
« Writ of Capias againſt the ſaid Party, with like Proclamation and like Pain 
6 of Forfeiture of 20/. and that alſo the ſaid Juftices ſhall have Authority by 
* this Act infinitely to award ſuch Proceſs, with ſuch like Proclamation and 
& Pain of Forfeiture of 20 l. as is before limited againſt the faid Party that 
& ſo ſhall make Default in yielding his Body to the Priſon of the Sheriff, 
until ſuch Time as by the Return of ſome of the ſaid Writs before the faid 
& Juſtices it ſhall and may appear, that the ſaid Party hath yielded himſelf 
* to the Cuſtody of the ſaid Sheriff or other Officer, according to the Tenor 
* of the ſaid Proclamation, and that the Party, upon every Default and 
«© Contempt by him made againſt the Proclamation of any of the ſaid Writs 
Ki | « ſo infinitely to be awarded againſt him, ſhall incur like Pain and For- 
| « feiture of 20 J. which ſhall likewife be eſtreated in Manner and Form 
« aforeſaid. 
g. And be it further enacted, by the Authority aforeſaid, That when 
% any Perſon or Perſons ſhall yield his or their Body or Bodies to the Hands 
of the Sheriff or other Officer, upon any of the faid Writs of Capias, 
« that then the ſame Party or Parties, that ſhall fo yield themſelves, fhall 
© remain in the Priſon and Cuſtody of the ſaid Sheriff, or other Officer, 
(a) By the «© without (a) Bail, Baſton, or Mainprize, in ſuch like Manner and Form 
$$ 2 6 to all Intents and Purpoſes, as he or they ſhould or ought to have done, 


eommuni- if he or they had been apprehended and taken upon the ſaid Writ of Ex- 
cate, taken communicalo Capiendo. : 

at the Re- 
queſt of the Biſhop, are expreſsly held to be irreplevifable; bat it hath been held, that the Court of King's 
Bench may, as well before as ſince this Statute, bail a Perſon taken upon Excommunicato capiendo. Bulſt. 12a, 
hut where the Court refuſed in ſuch a Caſe to bail the Biſhop of St. David's, wide 7 Mod. 61. 


8 
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„Page 324 9. And that if any Sheriff, or other Officer, by whom the ſaid Writ 
« of Captas, or any of them, ſhall be returned, as is aforeſaid, do make 
* an untrue Return upon any of the faid Writs, that the Party named in 
<« the ſaid Writ hath not yielded his Body upon the faid Proclamations, or 
6 any of them, where indeed the Party did yield himſelf, according to 
the Effect of the ſame, that then every ſuch Sheriff, or other Officer, 
for every ſuch falſe and untrue Return, ſhall forfeit to the Party grieved 
2 c and damnified by ſuch falſe Return, the Sum of 40/7. for the which Sum 
FRA | | * of 40. the ſaid Party grieved ſhall have his Recovery and due Remedy 
i | 5 & by Action of Debt, Bill, Plaint or Information, in any of the Queen's 
* “ Courts of Record, in which Action, Bill, Plaint or Information, no Eſ- 
| | “ ſoign, Protection, or Wager of Law, ſhall be admitted or allowed for 
© the Party Defendant. | 
% 10. Saving and reſerving to all Archbiſhops and Biſhops, and all 
„ others, having Authority to certify any Perſon excommunicated, and 
% like Authority to accept and receive the Submiſſion and Satisfaction of 
uh | 4 the ſaid Perſon ſo excommunicated in Manner and Form heretofore uſed, 
| « and him to abſolve and releaſe, and the ſame to ſignify, as heretofore 
i; e jt hath been accuſtomed, to the Queen's Majeſty, her Heirs and Suc- 
il « ceſſors, into the High Court of Chancery, and thereupon to have ſuch 
ſ | « Writs for the Deliverance of the ſaid Perſon ſo abfolved and releaſed 
4 * from the Sheriff's Cuſtody or Priſon, as heretofore they or any of 1620 
66 A 7 
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« Proceſs of Capi, froth. Gene: not HOI le. e the faid, C 8855 25 
„ King's Bench, 1 * Sięni 


* Ch ce rhe Teho f ſuch Significavit by Mittimus ſhall be ſent to ſuch- 

7 14 11555 Ac 0 f the wes County of Wales, C Wh be ego fr 

« 5 aces exempt, within whoſe * Charge. or, Juriſdiction, the Of · 

<« fenders ſhall be reſiant, that is to ſay, to MEFs ancellot or Chamberlain» 
«far the faid Counties Palatine of FL er and Cheſter, and for the Cingue' 

«© Ports to the Lord Warden of the fame, 20s for M ales and. Eh, and che 

« County Palatine of Hurbam, to the Chief uſtice or Jager care and» 

<« thereupon every of the ſaid Juſtices and Officers, to whom ſuch Tenor 
« of Significavit with Mittimus ſhall be directed and delivered, ſhall, b 

virtue of this Eſtatute, have Power and A 

c to the inferior Officer and Officers to whom the Execution of Proceſs 

&« there doth un . —— 1 the Juſtices there, at their next 

Se ſſions ot Court, WI after the. Tefe of every ſuch Pro- 

$ ; fo always in — 55 fe ee ſhall proceed in their Seſſions 


00 = Courts againſt the G the Jaſtices of the ſaid Court of 
„% King's Bench are limited, by the Tenor of this Act, in Term- times to 
do and execute. 


„ 12 Provided allo, « be it enacted, that any 8 n. "the ime o 
«'gny : Provided al eee 22255 we il 11 e 
« of this Realm, me Peres beyond the Sea, or wit 


« Memorie; [of Wotnan covert: at do bald any a x 10 '6r For 


« afore mentioned, which ſhall grow oy any Return or Default e 
« during ſuch Time of Nonage, Impriſo 


« ſane Memorie; and that by virtue of this Statute, the Party grieved may 

e plead every ſuch Cauſe or Matter in Bar oi 7 any of thy the 5 0 or 

% Otlier Proceſx, that mall be made for Levyin PIG 5 * 
«.Forfeiraree) . 03 r & dl og a dci 


« 13. And that if the Offender, againſt whom an =; WH > PE 
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ificavit, being of Record in the 700 2 
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o Addition 


« in the Snißcavit it be not contained, that the Exconimubication Jock in the Writ, 


«. proceed upon ſome Cauſe or Contempt of ſotme d 
« |{y, of refaſing to- have his or theif' Cid bapti: 


riginal Matter of Here- be may be 
or to receive the Ho- fiſcharged on 


y Cemmonion, as it ih- commonly uſed to Leven in the a ch 28 


< of England, or to come to Divine Service now comttont y od no, in 
„ ſaid Church of Eagland, ar Error in Matters of Religion, 


Salk. 294. 
the pl. 4 


Doctrine Iro. Rep. 


„% now received and allowed in the ſaid Church of England, Incontinency, 16—But 
« Uſvry;/ Simony, Perjury th the'Ecclefiaſti * D5-,_-; » or Idolatcy, that where the 


then al arid every Pins and Forfeirures' himi 
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* 14. And if the Addition ſhall be with a Nuper of the Place, then in 
<« every ſuch Caſe, at the Awarding of the firſt Capias with Proclamation, 
« according to the, Form mentioned, one Writ of Proclamation; without 
« any Pain expreſſed ſhall be awarded into the County, where the Offender, 
« ſhall be moſt commonly reſiant at the Time of the 8 ſaid 
« firſt Capias, with Pain, in the ſame Writ of Proclamation, to be return. 
able the Day of the Return of the ſaid firſt Capias, with Pain ; and Pro- 
« clamation thereupon, at ſome one ſuch Time and Court as is preſcribed 
« for the Proclamation, upon the ſaid firſt Capias, with Pain; and if ſuch 
« Proclamation be not made in the Couny where the Offender ſhall be 
« moſt commonly reſiant, in ſuch Caſes of Additions of Nuper, that then 
« ſuch Offender ſhall ſuſtain no Pain or Forfeiture by Virtue of this Sta- 
« tute, for not yielding his or her 1 according to the Tenor afore- 
« mentioned; any Thing before ſpecified, and to the contrary. hereof in 
any wiſe notwithſtanding.” 
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(r) Of abſolving and affoiling a_ Perſon ex⸗ 
communicate. | tho 
2 Os, N [ 


F a Perſon be unjuſtly excommunicated, that is, if he be excommuni- 
cated for Matter of which the Spiritual Court hath not Conuſance, and 
& with the be is taken on a Writ of Excommunicato capiendo, the Party grieved ſhall 
9 El. 2. have (a) a Writ out of Chancery to the Sheriff, to deliver him out of 


ap. 7. Priſon. 
) For this 
wide F. N. B. 141. 


Sid 232. So if the Spiritual Court proceeds inverſo ordine, as if they refuſe a Copy 
of the Libel, Sc. a Prohibition ſhall go, with a Clauſe to abſolve and 

| liver the Party injured, | * 

* Page 326 Alſo if a Man be excommunicated, and offers to obey and perform the 

2 Inſt, 623. Sentence, and the Biſhop refuſeth to accept it, and to aſſoil him, he 

ſhall have a Writ to the Biſhop, requiring him, upon Performance of the 

Sentence, to aſſoil him, &c. and the Reaſon thereof is, for that by the Ex- 

communication the Party is diſabled to ſue apy Action, or to have any 

Remedy for any Wrong done unto him, ſo long as he ſhall remain excom- 

municate; and alſo the Party grieved may have his Action upon his Caſe 

againſt the Biſhop, in like Manner as he may when the Biſhop doth ex- 

communicate him for a Matter which belongeth not to Eccleſiaſtical Co- 

nuſance; alſo the Biſhop, in thoſe Caſes, may be indicted at the Suit of 


the King. | | 4 | 
Gibſ. Codex. But if the Excommunication be for a juſt Cauſe, the Party muſt make 
1110. preſent Satisfaction before he can be abſolved, or he muſt put in Caution, 


that he will hereafter perform that which the Biſhop ſhall reaſonably and ac- 
cording to Law injoin him; which Caution, in the Civil Law, is of three 
4 Sorts. 


— 
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enaQts that in every original Writ of Actions Perſonal, Appeals and Indictments in which the Exigent ſhall be 
awarded in the Names of the Defendants in ſuch original Writs, Appeals and Indictments, - Additions ſhall be 


made of their Eſtate or Degree or Myſtery, and the Towns, Hamlets or Places, and the Counties where they 
were or be converſant, Or. | | | h 


| Sorts. 1. (a)  Fidejuſſeiay as when a Man bindeth: — Sureties to (a) Thi 
perform —4.— 2. Pignoratio or realis Cautio, as when A, Man en- (6) Thi 
gageth Goods, or mortgageth Lands for the Performance, g. Juratoria, 


when the Party, who is to perform any — * taketh 4 Ir to 
do it; hich Libs — moſt frequent Method, 
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afterwards on great Debate held to be good, and that the B 
i och in hls Opcio to tak Cation by Og, an 
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+: tern f 
If after a Perſon is ern chere comes a 
don, which pardons all Contempts, tc. it ſeems that Offence Buben vid Cro. Car. 
away without * formal — | 2 199. 
1 a ac. 212. 


8 Co. 68, Jon. 227. 2 Lev. 36. 


Relief for a Perſon taken on this Writ, les the ſame laid down, and the 
. 224+ 
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Subject fully treated of in By; 


th 
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(A) Of the Nature of Execution, and what Things were 
liable thereto by the Common Law. 328. 9 

(B) Ot the Judgment on which Execution is to be taken 
out; and herein of Recogntzances and Statutes which 
are in the Nature of Judgments. 330. 


And herein, hay 


1. Of the Nature of Recognizances at Common Law, and on 
the 23 H. 8. c. 6. Sc. and of * Statute Merchant and 
Staple. 330. 


2. Of the ſeveral Proceſſes on theſe Securities when forced, 
in order to a full Execution, 33 3. 


And therein, 


1. Of the Manner of Execution on the "INRA of Common 
Law, and wherein it differs from the 4 &e. and they 
from each other. 333. 4 

2. 
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£21 Ald grains Execution may be 99855 Hoidw z 1 5 
ne 
1 8, i YI 1 ori 
„ . What Tags are bound by them, and are liable to be er- 


tended for the Satisfaction of them. 339. -: 4 a8 
4. What Proviſion the Law has made for Tenant by Statuts 
ES 32 gal Merchant, Ge, ia cafe of Eöletſen, 344. 
ot & The ſeveral Ways of Vactting and: Diſcharging thole Su- 
tutes, and this either before or after Execution. 342. 


Of wal & s. oc 


d bas ,nwoh {CY Ot the feveral Kirivs"vr jadiciat” Writs: which lle aftet . 
Judgment. 348. 


And herein, 
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1. Of the Form, Teſte, and Return of ſuch Writs. 1 22 

2. Of the Elegit. 349. 
. Of the Capias ad nate no 351. 

4. Of the Fieri fgci pd Lev L facies, 351. 

5. Of the Haber Monem. 3 53. 


- (D) TAhere the Party ſhall be concluded by the Eleſtion of 

ane ok them, and what further, Remedy he has when, F 

hath not received intite Satiskattion on his oh carit; 

and this either againſt. the Part oz Sheriff, 353. 

5 Ot the. Authozity 110 Hon of the Court out of 

© which the Execution iſſues; and herein of the Banner of 
Executing a Judgment where the Recozd has been removed 
from an Inferio2 to a Superioꝛ Court. 356. 


(F) Who are intitled unto, and may ſue out Execution 356. 
(G) Ot the Perſons agalntt whom deen may be ſued 


out. 358. 
abet N 82 gage 4 17110. 2 U A "THT 3071 4612 Yr 1ibt CP, 8 
And herein, 7 | | 
TH 0 299K J Hot S 0] 15910 2. 
1. Of ſuing Execution where there are ſeveral Parties con- 
cerned, 358. en ves 


da · Qf ſuing gut Fxoration fing the. Heir, and Execytor 
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3. Of ſuing out Execution againſt, Infants 2A 59. 
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4. Of ſuing out Execution againſt a Gun Covert, 360. 


5- Of ſuing out Execution againſt privileged Perſons. 360. 


6. Of ſuing out Execution * a Clerk in Holy Orders. 
300. 


(H) Qt what Time Execution map be fued out; and herein 
of the Neceſlity of a Scire facias, 361. 
(1) To what Time the Execution ſhall have Relation, ſo as 


to avoid any Alienation by the Party, and herein of the 
Statute of Frauds. 363. 


(K) Or the King's Pꝛetedenty in Executions. 365. 


* (L) Ot the pꝛoper Officer to do Execution; and herein of the * Page g28 
p2eceding and ſucceeding Sheriff. 366. 

(VM) Df the Banner of compelling him to do Execution; 
and herein of the Party's Remedy againſt him fo2 Neglet 
of his Duty. 366. 


(N) Ok the Sheriff's Authozity in doing Execution; and 
herein of breaking Doozs, &c. 367. 


(0) Df the Offence of hindzing o2 obſtruting an Exetu. 
tion. 368. 

(P) Ot the Party's Remedy when there hath been an irre⸗ 
gulat Execution, and how the ſame is to be ſet aſive 

369. 


(Q) To what he wall be reſtozed when ſuch erroneous 
Execution is ſet afide. 370. 


(a) Ok the Nature of Execution, and what 


Things were liable thereto by the Common 
Law. 


Xecution is the Obtaining the actual Poſſeſſion of a Thing reco- 
vered by Judgment of Law, and (a) is called the Life of 


the 
Li 
* and therefore in all Caſes to be favoured. _ TORS 
(a) Executio 
| | e frudus, 
fais & Pecs Legis. Co. Lit. 289. 5 Co. 87.— It differs from an Action which continues only till Judg» = 


ment is given, and therefore a Releaſe of all Actions is regularly no Bar of an Execution. Co Lit. 289. 
2 Rol. Abr. 404. 7 


And here it will be neceſſary to conſider what Things are liable to Exe- ** * b. 
cution ar Common Law in Perſonal Actions; and theſe we find were only Sir william 
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nnn ual Profits of the Land as they aroſe, and the Goods, and Chat- 
ow. 440, 


2 Inſt. 19. 


2 Rol. Abr. 


472. 


Plow. 440. 


4 C0. 11. 


2 Inſt, 19. 


Plow. 441. 


4 ©d--4t. 


g Co. 12. 


AN 
*-* 


C1o. Jac. 430. 


Plow. 441. 


2 ol. Abr. 225. 


Poph. $7. 


Hob. 58. 
Dyer 344. 


b. 


Co Lit. 144. 


tels. of. the Debtor} tor neither this Body nor- Lands werd affected by Re- 
<og2izahggs or  Juggmenss für Debt or Damages, except as herein after 
Apen: „ e n iter 110, Zuid K 
The Reaſon why the Common Law ſobjected only the Perſonal FC. 
tate to the Payment of Debts, ſeems to be, for that it was only a Chat- 
tel that was lent, and therefore the Chattels of the Debtor werethable 
ge to: pay it; and formerly Men ttuſted one another no further than 
they had viſible Chattels to anſwer the Debt; the Lands were not liable, 
becauſe they were obliged to anſwer the Duties e the Feudal Lord and 
24 nav Tenant cauld at be forced wpon him without his Conſent in the 
| K eier, and the Perſon was hot liable, becauſe that was obliged by 
the Tenure to ſerve the King in the. Wars, and at Home the ſeveral 
Lords, according to the diſtinct Natutes of their Tenure; but though \this 
Law was dell framed for n Nation bred to Wars, which were to extend 
their Fame apd Power by, Arms, yet it was no ways calculated to the 
Circumſtances N itution of a trading People, whoſe Power and 
Credit riſe and fall · Hi Propottion to the Increaſe or Decay of Trade; 
therehoges in ſuch a Nation, Laws ovght to be fo contrived and framed, as 
* 10 ipyite Foreigners. to trade with us, and bring their Commodities to us, 
and the great Encouragement to this will be to allow them all poſſible Se- 
curity in their Contracts and Dealings; and the Way to that will be to 
ſuhject all the Effe&s ofſthe Debtor, whether in Lands or Chattels, and 
His Perſon too, to ſatisfy the Creditor; tor otherwiſe it would be in the 
Power of every bad Map, by converting his Chattels into Land, to defraud 
is Creditor, and againſt all Realon and Equity enjoy the Profits of that 
and which he purchaſed with another's Money; and accordingly we find, 
that towards the Reign of Ed. 1. when Magna Charta had given the Te- 
nants u Pdwer of Alienation, without acquainting their Lords, if they left 
enough to anſwer the Duties of their Tenure, they began to ſubje& the 
Land to anſwer the Debts in Trade; and as they grew more and more 
a trading People, it was thought reaſonable that the Perſon ſnonld be 
liable, that a cloſe Confinement might oblige him the ſooner to ſatisfy 
his Creditors, as alſo make him "the more wary how he. contracted 
Debts, without the Proſpect of a competent Fund or Proviſion to diſcharge 
them, 

But cven at Common Law we find, that the King, by his Prerogative, 
might have Execution of Body, Goods and Lands, but ſtill under this Re- 
ſtriction, that the Land was not extendible while the Chattels were ſuf— 
ficient and the Debtor ready ta anſwer the Debt. | 

Alſo in Cafe of a private Perſon, the Land was liable to Execution, 28 
in an Action of Debt againſt an Heir upon an Obligation made by his An- 
ceſtor; if the Plaintiff had Judgment, the Law diſpenſed with the former 
Rules, rather than the Creditor, who fairly made out his Demands, ſhould 
be without a Remedy, and therefore gave the Lands deſcended, in Ex- 
ceution, to anſwer the Debt; for ſince the Common Law allowed the 
Action of Debt againſt the Heir, the Creditor could have no Benefit by 
the Action, unleſs he were permitted to have Execution of the Lands which 
deſcended to the Heir. 

So if A. had granted for him and his Heirs, to B. and his Heirs, ſuch a 
Rent out of his Lands, in this Cale the Heirs, being compreheaded in the 
Contract, are bound to make good tne Grant as far as they have Aſſets 
by Deſcent from the Grantor ; and this was allowed at Common Law, 
becauſe the Grantee of the Rent had the Land originally in View for his 
Security z and by the Grant itſelf, having it in his Power to diſtrain the 
Land for the Rent, it was equal to the Heir, whether the Land was to 


2 _ anſwer 


— — — —  — 


8 N 
Execution p 
» 9 
— — . 3 


anſwer the Rent by Diſtreſs, or by an Execution upon à Judgment in 4 
Writ of Annuity, T3 © ©07 VR U v0 9 0 8 - 4 | 
Thus ſtood the Common Law till the Statute of Aden Burnell, ind Hab. 6 
the 13 Ed. 1. de Mercatoribus, which, as appeats in the Preamble, was fot 2 Rol. Abr. 
the Security of Merchants and Encouragement of Trade, and ſubject- 475-. | 
ed not only the Goods and Perſons, but the Land Iikewiſe-of the Debtor, Ed. tn, 
into whoſe Hands ſoever they came afcer the Statute acknowledged. 8 
Alſo in the fame Vear and Reign the Elegit was given; and by this Ca) (a) Viz. 14. 
Statute, he who recovereth in Debt or Damages, may have either -a Heri a < 18. 
facias of the Chattels of the Debtor, or a; Writ on which the Sheriff ſhall r- 
deliver to him all the Chattels of the Debtor, ſaving only his Oxen and Beaſts Statute of 
of his Plough, and the one Half of his Land, until the Debt be levied updn Weſt. 2 wide 
a reaſonable Price or Extent .. 4593) & 166 £1: en 2 laſt. 394-5. 
The 25 Ed. 3. cap. 17. ſubjected the Perſon of the Debtor, and gave the 5% Dale. 
Capias ad ſatisfaciend. in Debt, Detinue, Sc. in the Caſe bf a comthon Sher! 144. 
Perſon. 1% die Yo 1100. i 110% 47 
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* (B) Of the Judgment on which Execiition ts « p.gc 330 
to be taken out; and herein ef Recognt- 
3ances and Statutes which are in Nature ok 
Judgments: And therein, 


1. Of the Nature of Recognizances at Common Law, and on the 
23 H. 8. c. 6. Sc. and of the Statute Merchant and Staple. 


N Obligation by Matter of Record is a Writing obligatory acknow- 
ledged before a Judge, or other Officer having Authority for that 
Purpoſe, and inrolled in a Court of Record; and of this there are two Sorts, 

Viz, Recognizances or Statutes, As 20 | 
The Original of the Acknowledgment of Obligations. in Courts of Re- 
cord feems to be, that there might be no Occaſion to have the Trouble and 
Charge of the Proving, which was formerly in the Manner of Contractin 
more expenſive than at preſent; for formerly the Perſons under the &zs Co. Lit. 6. 
Teſt:bus were joined to the Jury who tried the Cauſe, and the Creditor was 
obliged by Proceſs to bring them in to jvin them to the Jury, which Form; 
as my Lord Coke has obſerved, made great Delay in the Proceedings; to 
fave this Expence, the Acknowledgment. was made in Courts of Juſtice, 
and then the Court atteſting the Deed, there needed no Proceeding or 
Trial to make it evident. ry N 1 
The firſt of theſe Securities is the Recognizance at Common Law, which nizance ”. 
is no more than an Obligation on Record, and may be acknowledged be- Vaugh. 102. 
fore the ſeveral Judges out of Term, and in any Part of England, and may Hob. 195. 
be entred on Record, as well out as in Term; ſo the (5) Chancellor or ut, 79, 


; 6) But if 
Keeper may take Recognizances and award Execution, or hold Plea of 4 * 


a Scire into a Recog- 

| | | nizance to the 
Chancello: for a Debt due to himſelf, it is'a void Recognizance ; for the Law will not truſt him with the Ex- 
erciie of his Power in his own'Caſe ; but if one enters into a Recognixance to the Chancellor and a Stranger, 
1:15 a god Recognizance as to the Stranger; for, ſo far as his Intereſt js concerned, the Chancellor is a proper 


Perſon to take it, and cannot be ſaid to be a Judge in bis own Cauſe. Dyer 220. 8 Co. 118. a. Co. Lit. 
141. a. . 8 | 


Cro.Eliz.187, 
Rol. Abr. 


557 


Fitz. N. B. 
267. | 
Regiſter 149. 


Hob. 195. 
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1 3 Ed. 1 A. 3. 
2 Rol. Abr. 466 


(a) 11 Ed. 1. 


Wiach 83. 


Scire facias and Audita Querela in the Chancery, to avoid Execution, Sc. 
as the Caſe requires, on all Recognizances taken in that Court. 
By the Cuſtom of the City of London, the Mayor, Aldermen, or the 
Mayor ſingly, may take Recognizances ; for the Cuſtom is not only reaſon- 
able in itſelf, but, as all other Cuſtoms of the City, has been confirmed by 
Act of Parliament. 8 


The King, by Special Commiſſion, may appoint any Perſon to take 
Recognizances from one Man to another, and ſuch a Recognizance duly 
certified with the Commiſſion into Chancery is of equal Force with the 
former; and though the Commiſſion be fo particular, that it only mentions 
a Recognizance to be taken from A. to B. yet ſays Filzherbert, the Com- 
miſſioners have a General Power to take a Recognizance from any other 
Perſon, mY 

But thoſe Recognizances at Common Law are no perfect Record, till 
they are inrolled in ſome Court of Record; yet if they be taken on one, 
and inrolled on another Day, they find as reaſonable Proviſion in the Law; 
for ſince it allows any one Judge out of Court, and in any Part of the 
Kingdom, to take theſe Recognizances which are the higheſt Security of 
the Common Law, it was very neceſſary they ſhould be inrolled to 
* perpetuate the Contract, and by that Means ſecure the Creditor his juſt 
Debt, which muſt have been very precarious and uncertain, while rhe Secu- 
rity lay in a private Hand, who might either through Careleſineſs miſlay, 
or by ill Practices be prevailed upon to ſuppreſs it. 

A Statute Merchant is a Bond of Record, acknowledged before one of 
the Clerks of the Statute Merchant, and Mayor of the City of London, or 
two Merchants of the ſaid City, for that Purpoſe aſſigned, or before the 
Mayor or Warden of the Towns, or other diſcreet Men for that Pur 
aſſigned ; this Recognizance is to be entred on a Roll, which muſt be 
double, one Part to remain with the Mayor, and the other with the Clerk, 
who ſhall write with his own Hand a Bill obligatory, to which a Seal of the 
King, for that Purpoſe appointed, ſhall be affixed, together with the Seal 
of the Debtor. | 

The Deſign of this Security was to promote and encourage Trade, by 
providing 12 and ſpeedy Remedy for Merchant-Strangers as well as Na- 
tives, to recover their Debts at the Day aſſigned ſor Payment, the Want 
of which, ſays the Statute of (a) Adlon Burnel (which firſt created the Statute 
Merchant), in a great Meaſure prevented the Importation of foreign Com- 
modities, and diſcouraged Strangers to trade with us, to the Detriment not 
only of our own Merchants, and other Subjects, but to the Prince himſelt. 
whoſe Cuſtoms riſe and fall in Proportion to the Increaſe and Decay of 
Trade. | 

But though the Statute Merchant ſeems firſt to be introduced, and wholly 
calculated for the Eaſe and Benefit of Merchants, as the Name itſelf imports; 
yet they were not long ingroſſed by them; for other Men finding from their 
own Obſervation, that they were much of the ſame Nature with Judgments 
given in Weſtminſter-Hall, but obtained with infinite leſs Trouble and Ex- 
pence, out of Regard to their own Intereſt and Quiet, eaſily fell into this 
Way of Contracting, and by Degrees it came to be improved into a com- 
mon Aſſurance, as we find it at this Day. | 

The Addition of the King's Seal, which was never required to any Con- 
tract at Common Law, was to authenticate and make the Security of a 
higher Nature than any other then known; for by this the King, in the 
Perſon of the Mayor, &c. atteſts the Contract, and takes Conuſance of the 
Debr, and conſequently Execution is to be awarded upon Failure of Pay- 
ment at the Day afligned, without any meſne Proceſs to ſummon the 
Debtor, or the Trouble or Charge of bringing in Proofs to convict him; 


for 


for the Judges, who are the King's Repreſentatives, for the more ſpec 
Adminiſtration of Juſtice, require theſe on common Contracts arid Speci- 
alties, to ſatisfy themſelves of the Juſtice and Legaliry of the Plaintiff's 
Demands, before they award any Execution againſt the Defendant z but 
to this Contract the King himſelf, by the Mayor, Warden, Sc. is a Wit- 
neſs, and has the frank Acknowledgment and Confeſſion of the Debtor, 
that he really owes ſo much, which is the beſt and ſureſt Proof the Lax 
requires z therefore the Legiſlators of that Time, out of a juſt Regard 
to the Prerogative and Juſtice of the King, on thoſe Contracts, as on 
22 allowed of an immediate Execution; theſe being the ſureſt 

eans of Conviction, viz. the Confeſſion of the Conuſor on Record, 
which the Judges at Weſtminſter ſeldom have to frame their Judgments on; 
and thus it muſt be preſumed from the Force of them, ' which is equal to 
Judgments of the Superior Courts, they obtained the Name of Pocket 3 Sheph. 
Judgments. * h 10 2 BY Abr. 318. 

This Seal of the King conſiſts of two Pieces, one to lie in the Cuſtody of Cro. Elia. 233, 
the Mayor, and the other of the Clerk that inrols the Recognizance, the 319. 
better to prevent any Fraud or Corruption this Security might be liable to, 
if the Seal lay in one Hand. CE” 3) aches hes 

The Statute Staple is a Bond of Record, acknowledged before the 2 Rel. Abr. 
Mayor of the Staple, in the Preſence of all or one of the Conſtables; to 466, 
this End, ſays the (6) Statute, there ſhall be a Seal ordained,” which ſhall © __ ©, 
* be affixed to all Obligations made on ſuch Recognizances acknowledged o Page 332 
in the Staple; this Seal of the Staple is the only Seal the Statute requires (4) 27 Ed. 3. 
to atteſt this Contract; but it is no more under the Power or Diſpoſal of &.:2. c. 9. {- 
the Mayor, than that appointed by the Statute. Merchant; for though [Vo 24 N 
the Statute appoints him the Cuſtody of it, yet it is in ſuch a Manner, ne — 
that he cannot affix it to any Obligation without their Conſent, it being und 36 E. 3. 
2 8 in the Mayor's Hands, under the Security of their own c. 7. 

als, | T 1 r 


To underſtand a little of the Original and Conſtitution of the Staple, 4 Ioft. 238. 
and the Advantage the Nation had by this Eſtabliſhment, we muſt ob- 
ſerve, that the Place of Reſidence, whither the Merchants reſorted with 
their Staple Commodities, was anciently called Eſtapel, which ſignifies 
no more than Mart or Market; and this was formerly appointed out of 
the Realm, as at Calais, Antwerp, &c. and other Ports on the Continent 
which were neareſt to us, and whither the Merchants might with Safety 
coaſt it. | 11 91 | | 1 

But beſides theſe Staple Ports appointed abroad, there were others Maline's Lex 
appointed at Home, whither all the Staple Commodities were carried in Merc. 337-8. 
order to their Exportation, ſuch as London, Weſtminſtcr, Hull, Sc. this - the 27 
was found to be of great Uſe and Conſequence to the Prince in parti- © ** 
cular, and to the Intereſt and Credit of the Nation in general; for at 
theſe Staple Ports were the King's Cuſtoms eaſily collected, and were by 
the Officers of the Staple, at two ſeveral Payments, returned into the Ex- 
chequer; beſides, at theſe Staples, all Merchants Goods were : carefull 
viewed and marked by the proper Officers of the Staple; and this necei- 
ſarily avoided the Exportation of decayed Goods, or ill-wrought Manufac- 
tures, and conſequently fixed a Stamp of Credit on the Merchandizes ex- 
8 which, upon the View, always anſwered the Expectation of the 

uyer. 8 p Ab, | | 

The Staple Merchandizes, according to Lord (c) Coke, are only Wool, o 4 Taft. 238, 
Woolfells, Leather, Lead, and Tin; (d) others add Butter, Cheeſe and (% Maline's 
Clothes; but whatever they were, the Mayor and Conſtables had not only L Mere. 
Conuſance of all Contracts and Debts relating to them, but they had like- I 3. e. 8, 
wiſe Juriſdiction over the People and all Manner of Things touching the 
Staple; this Power was given them, leſt the Merchants ſhould be diverted 

Vor. II. 4 Y | and 


Pi. — — oo, ew «» 2 * - - — * -4_- eur 


zud drawn from their Buſineſs and Trade, by applying to the Common Law, 
and running through the tedious Forms of it, for a Determination of theit 
Differences, and for the greater Encouragement of Merchants, that 
might have all imaginable Security in their Contracts and Dealings, and 
e e Method of recovering their Debts, without going out of 
Baynds of the Staple. non R Sort 1228 
Co. Lit. 290. By this it appears, that this Security was only deſigned for the Mer. 
chants of the Staple, and for Debts only on the Sale of Merchandizes 
brought thither; yet in Time others began to apply it to their own Ends, 
722 the Mayor and Conſtable would take Recognizances from Stra 85 
urmiſing it was made for the Payment of Money for Merchandizes 
brought to the Staple; to prevent this Miſchief, the Parliament in 2 
H. 8. c. 6. , 11: reduced the Statute Staple to its former Channel, fm. 
laid a Penalty of 40. on the Mayor and Conſtables, Who ſhould extend 
the Benefit of the Statute to any but thoſe of the Staple ; but though the 
Statute of 23 H. 8. cap. 6. deprived them of this Benefit; yet it framed a 
new Sort of Security, to be uſed ad Libitum by all Men, known by the 
Name of a Recognizance on 23 H. 8. cap.6. or a Recognizance in the 
Nature of a Statute Staple, ſo called, becauſe this Act limits and appoints 
the ſame Proceſs, Execution and Advantage in every Particular, as is ſa 
down in the Statute Staple. 42 ey | | 
Co.Lit.290.2. ; A, Recognizance therefore in Nature .of''a © Statute Staple, as the 


Alb. 22h Words of the Act declare, is the ſame with the former, only acknow- 


ledged under other Perſons; for as the Statute runs, the Chief Jultices 

= Ent. 13. Of, the King's Bench and Common Pleas, or in their Abſence, out of 
* Page 333 * Term, the Mayor of the Staple at Weſtminſter, and the Recorder of London 
Jointly together, ſhall have Power to take Recognizances for Payment of 
Debt in the Form ſet doyn in the Statute; in this, as in the former Caſes, 
the King appoints a Seal to atteſt the Contract, which ſuch of the ſaid 
Juſtices ſhall have the Keeping of, and the ſaid Mayor and Recorder another 
of the ſame Print and Faſhion; and every Obligation made and acknow- 
leged before either of the Juſtices, or the Mayor or Recorder, - muſt be 
ſealed with the Seal of the Conuſor, with the King's Seal, and with the 
Seal of the Chief Juſtice, or the Mayor and Recorder before whom it is 
taken, who are likewiſe obliged to ſubſcribe their Names; beſides this, 
the Clerk of the Recognizance (who is to be appointed for this Purpoſe by 
the King) or his Deputy, ſhall make and write all Obligations thus ac- 
knowledged, and inrol them in two ſeveral Rolls indented, one whereof ſhall 
remain with ſuch of the ſaid Juſtices, or with the Mayor and Recorder that 
takes the Recognizance, and the other with the Clerk, who is farther ob- 
liged, at the Requeſt of the Conuſee, his Executors or Adminiſtrators, to 
certify ſuch Obligations into Chancery under his Seal. + | 


+ But now by ftat. 8 Geo. 1. c. 25. . 1. The Clerk of the Recognizances, or his Deputy, ſhell pre- 
pare three Parchment Rolls, and ſhall at the Times of acknowledging every ſuch Recognizance, fairly write 
or ingroſs, inſtead of the Heads or Contents thereof, on the ſaid Rolls, the full Tenor, in hc werba, of 
every ſuch Recognizance ; and one of the Rolls ſhall contain all the Recognizances taken before the Chief 
Juſtice of che King's Bench; another the Recognizances taken before the Chief Juſtice of the Common 
Pleas; and the other the Recognizances before the Mayor of the Staple at Fe/imin/ter, and Recorder of 
London; and the Perſons before whom ſuch Recognizances ſhall be taken, as well as the Parties acknowledg- 
ing the ſame, are to fign their Names to the Roll of every Recognizance, under the Iorolment thereof, as. 
well as ſign and ſeal the Recognizance ; and all Rolls ſo figned ſhall, at the Eyd of every Year, be fixed to- 


gether, and made one Roll of, and are to remain in the Cuſtody of the Clerk, who is to keep a Docket for 
Searches, gl j , | 
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2. Of the ſeveral Proceſſes on thele Securities when 
0 order to a full Exetution. 


But before we enter 45 4 particular Inquiry concerning theſe. Pro- , 1. 444 
ceſſes, it is proper to take Notice, that the Intereſt, gained upon an Exe- 4 Mod. 48: 
cution of 4 Statute or Recognizance is to be followed by an actual Entry S:epbens and 
of the Conuſee to perfect his Security, and till ſuch Entry the Conuſee hath ——__—" 
only a Pofſeffion in Law, Which he cannot aſſign or transfer over ta any = 7 
other Perſon ; therefore Whete the Adminiſtrator of a Conuſce in a Statute Sec Ld.Raym. 
after his Death ſued forth an Extent, and upon that a Liberate, which was 166, 750, 
returned, and before any actual Entry or Recovety of the Poſſeſſion in 88. 65 ½ 
Ejectment, or without Executing the Deed upon He Land, did. by Inden- * — 319. 
ture aſſign over all his Intereſt to the Leſſor 0 the Plaintiff, who there- 207d 


| 1 - eser 0). OTE LIN OR Ss | 65. 
upon b t © his Ejectment; it was adjudged, that the Afſignment 12 Mod. 573. 


was void ; for by the Return of the Literate he had accepted the Poſſeſſion, 2 Will. Rep. 
and was eſt he | 


d to ſay the contrary z then when the Owner till continues 9%; P- 22. 
in Poſſeſſion, this turns the Poſſeſſion which the Adminiſtrator had accepted an 
by the £3berate'to'a Right, and ſuch Right® is by no Means afliguable; nor Cal. Temp. | 
is this like an Hitereſſe ee is true, the Leffee may affigg Hardw. 98, 
over before actual Entry, becauſe int at Caſe the Leſſor is the principal 99: 
Agent, arid Rath done all on his Part to transfer over an Intereſt to the NV 
Leſſee, which he may execute at Pleaſure 4 and as the Perſon, who ſus 
the Liberate, in this Caſe is eſtopped to ſay, that he hath not the Poſſeſſion 
ſo is the Leſſor in the other Caſe eſtopped to ſay, that he hath the Poſſeſ- 
ſeſſion, againft-bis own Leaſe, e. whe 1 | 


2 Stra. 1086. 


.. 

x. Of the Manner of Execution on the Recognizance at Common Lau 
and wherein it differs from the' Statutes, &c. and they from each : 
other. Ms 


If the Conuſor be within the Juriſdiction of the Mayor, or other Officer, „ 4 4 
before whom the Statute Merchant was acknowledged, and be found there, 13 Ed i ſt. 3. 
then upon the Conuſee's brihging the Statute, Sc. to the Mayor, c. and 
Clerk, and their finding the Recotd of it, and the Day of Payment lapſed, 
the Mayor may 2 and gat the Conuſor, (if he be lay) there 
to remain tilf he ſatifles his Creditor, © Py TR 

* And although there be no Day of Judgment expreſſed in the Statute, * Page 2 
yet this Omiſſion of the Clerk does not vitiate the Statute ; for in this, as Win Be 334 
in Obligations, where, no. actual Day is appointed for Payment, the legal Jon. 52. 
Day is preſently, or when the Conuſee pleaſes to demand it. 3 | ; 

But there may be a Day; of Payment fixed in the Statute, and yet the Wach. 8.8 
Statute void; as if it be papable at Michaelmas. after J. S. goes to Paul's, or 81 
returns from Rome ; theſe are void Statutes, becauſe it does not appear 
judicially to the Mayor, when to award Execution ; but if the Statute 
be payable the fitſt Return of Michueimas Term, or before Michaelmas, 
thay is ſufficient Certainty in theſe, and the Mayor ought to take Notice 
of them:) 41; Sas omit iu % byes 7. | | | 

But if the Conuſor be out of the Juriſdiction of the Mayor, then ſhall he 2 Rol. Abr. 
ſend the Recognizance: under the King's Seal into Chancery, 1. which 473. 
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Execution, 
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© Certificate the firſt Proceſs is a Capias to take his Body only; and if upon 

this the Sheriff returns a Cepi Corpus, the Debtor ſhall remain in Priſon a 
Quarter of a Year, in which Time he may diſpoſe of his Goods and: Lands 

to the beſt Advantage, to pay his Debts ; but if the Conuſor either omits 

to ſatisfy his Creditor in that Time, or if the Sheriff had returned on the 

Capias non eſt inventus, or the Conuſor dead, then ſhall the Execution be 

ranted againſt Lands, Goods and Chattels, and they be delivered to the 

onuſee by a reaſonable Extent till the Debt be levied ; this Writ of Exe- 

cution the Sheriff is to return into one of the Benches, and haw he hath 

performed the Service, * Pet nee 

And here we muſt take Notice, that the Proceſs on a Statute Merehant 

differs from that on the Statute Staple, and the Recognizance in Nature of 

| a Statute Staple in four Particular: ie 
Bro. Statute 1. If the Conuſor cannot be found within the Staple, nor their Goods, 
Merchant 16. to the Value of the Debt; the firſt Proceſs, after the Certificate under the 
Seal in Chancery, is to take Body, Lands and Goods, all ip one Writ, in 
which Reſpe theſe are preferable to the Statute Merchant, as being much 

- * ' ſpecdier Remedies chan tat „ „ a i LS hiov 22s 
Inſt 79. 2dly, They differ in Reſpect of the Place of the Return; for as is before 
0. Lit. 290. obſerved, the Writ of Execution on the. Statute Merchant is returnable 
in either Bench; but upon the Statute Staple the Writ is returnable 

into Chancery; and 23 H. 8. c. 6. which firſt brought in the Recognizance 

in Nature of a Statute taple, referring in this to the ſame Proceſs ng hae: 


* 
e the 


o 


cution eſtabliſhed by 27 E. 3. fl. 2. c. 9. on the Staple, the Law muſt 

ſame in both Caſes. 1662364 aan: <of 5: din, OR 
2 Rol. Abr. 3dly, They differ in the Subſtance of the Writ of Execution, for upon 
075" the Statute Merchant, the Sheriff may deliver the Lands, Sc. to the 


Conuſee, upon a reaſonable Extent, without the Delay or Charge of a L. 
berate; but upon the Statute Staple or Recognizance in Nature of it, the 
Sheriff, after the Extent, cannot deliver the Lands, Sc. to the Conuſee, 
but muſt ſeize it into the King's Hands, and the Conuſee muſt have a Li- 
berate to get the Lands, Ic. into his Hands; and in this Reſpect the 
Statute Merchant is preferable to the Statute Staple, or Recognizance in 
Nature of it“ e F i 

| ® Vide ante 331, 3323. 3 


Bro. Statute 4thly, A fourth Difference is, that the Statute Merchant having the Seal 
N 16. of the Conuſor beſides the King's Seal, the Conuſee may waive the Exe- 
f = cution given by the Statute, and uſe it as an Obligation, and bring an 
Cro.Eliz.494. Action of Debt on it; ſo for the ſame Reaſon may the Conuſee, on the 
23 H. 8. c. 6. the Recognizance having the Seal of the Conuſor to it; ſecus 
of a Statute Staple, becauſe the King's Seal only, without that of the 
Party, is affixed to it, which is abſolutely neceſſary in all Obligations at 
Common Law. Fac F 


page 335 2. At what Time. Execution may be granted on each of "them. 


Co. Lit. 291. For the Time of Execution we muſt diſtinguiſh between Recognizances 
2 Inſt. 469. at Common Law and Statutes Merchant, Cc. for upon the former, if the 
EN. 8. 299. Conuſce did not take out Execution within a Year after the Day of Feymeat 
= 8. alligned in the Recognizance, he was obliged to commence the Suit again 

by Original; the Law preſuming the Debt might have been paid, if they 
(a) Byweſtm. did not ſue Execution within the Year after the Money became payable; 
2. 13. E. 1 .f. 1 but this Law was (a) altered in Edward the Firſt's Time, and the Conuſee 
c. 45. had a Scire facias given him to revive the Judgment, and put it in Execution 


1 if the Conuſor cannot ſtop it by pleading ſuch Matters as the Law judges 
poſt. 361. | ſafficient 


Execution. 
iq Eau 1 — . —äü— —— ͤ—— 
ſufficient for that End, ſuch as a Releaſe; Sc. but the Conuſee of « Statute 
Merchant, Sc. may at any Time fue Execution on them without the Delay 
or Charge of a Scire ſaciag.t. AG) th ideen ria 
If A. enters into a Recognizance or Statute, Cc. to B. and but one Day 2 Rol. Abr. 
of Payment is appointed for the whole Debt, B. may have Execution upon 468. 
Failure of Payment in the Method before fer down; but if the Sum be Bro. Execer, 
payable at three ſeveral Days, as 20 l. at each Day, the whole Debt being 2 , 
601. when the firſt Day of Payment is lapſed, the Conuſee may have Exe- , rg. 4 
cution for 200. immediately, and ſo for the Reſt as it becomes due, without 471. 
waiting for the laſt Day of Payment, as he muſt have done if the Debt had Reg. 147. 
been due by Bond; and this holds as well on Recognizances at Common 5 Co. 81, 
Law as upon Statutes; and the Reaſon is, becauſe theſe are in Nature of 
three ſeveral Judgments. aue e emden ien | : 


z. Who ſhall have Execution on them, as the Perſon altert. 
1 4 ' bs #- od 44 ACK dit” ns 5d he 


Here we muſt again diſtinguiſh between Recognizances at Common 2 Int. 4395 
Law and Statutes and Recognizances introduced by Statute Law; for, in "mh "II 
the firſt Caſe, if the Conuſee dies before Execution ſued, his Executor Ire. 16, 
ſhall not ſue it even within the Year, without bringing' a Scire facias 43, 50. 

againſt the Conuſor; the Reaſon is, becauſe the Law preſumes the Debt 
might have been paid to the Teſtator, and therefore would. not ſuffer the 
Debtor to be moleſted, unleſs it appeared he had omitted to perform the 
Judgment; and this was to be done by Scire facias brought by the Exe. 
cutor, for the Alteration of the Perſon altered the Proceſs at Common 
Law; but the Statute Merchant, c. being deſigned to encourage Stran- 
gers to trade with us, in this, as in many other Inſtances, have the Ad. 

vantage of any Security known in the Common Law; and this dil | 
Proceſs. is taken away in theſe Caſes by ſeveral Acts of Parliament that 
firſt introduced them; and therefore upon the Death of the Conuſee of a 

Statute Merchant, Sc. his Executors may come into Chancery, and, upon 
their producing the Teſtament and the Statute, ſhall have Execution with- 
out Scire facias, as the Teſtator himſelf might. | | CAE 

But the Difficulty in ſettling this Point will be, either when there are 
two Conuſees, and one-of them dies after Proceſs of Execution is begun; 
or where there is but one Conuſee, and he dies after Proceſs begun. 

In order to clear theſe Points, it is to be obſerved, that that which is 

certified into Chancery is a Tranſcript of the Record lodged with the 

Mayor and Clerk, and upon ſuch Certificate the Chancery views the 

Pocket Security, and then proceeds to iſſue the Proceſs according to the 

Statute 13 Ed. 1. ft. 3. de Mercator; and if there be any Diſagreement be- 

tween the Pocket Judgments and the Certificate, there is a new Certiorari 

awarded to the * Mayor to inſpect the Rolls, and make a Re- certificate, as o Page 336 
appears in the (a) Regiſter. 0 1 (̃a Reg. 146 b. 

When the Chancery hatfriſſued Proceſs in either Bench, if the Death of Dyer 18 
the Conuſor, or Non eſt inventus is returned, ſo that it appears, that the 
Perſon is not to be found to give Satisfaction, the Benches direct all other 
Proceſs, in order to give the Party Satisfaction; and the Reaſon of this is, 
from the Direction of the Statute to return the Proceſs into theſe Courts, 
which was upon this original Policy, that all Parties in Intereſt might 
come in and have an Opportunity to litigate where every Man's Property 
is determined; ON | Rai 

But if the Conuſee dies after Proceſs returned into C. B. his Executors 
cannot carry on the Proceſs there, becauſe the Statute directs a Certificate of 
ſuch Sort of Recognizaner into the Chancery, and the Benches have no 
Power to proceed, but according to the Authority derived from that Court; 

Vor. II. 4 2 and 
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and whenever that Authority ceaſes, ns by the Death of the Party, the 

Proceſs is at an End; and therefore the Court of Common Pleas cannot 

carry it into Execution, as they could on a Judgment obtained in cheir own 

Court; but the Suitor muſt go back into Chancery, as in all Caſes where 

Proceſs thence, iſſuing is determined by the Death of any of the Parties. 

When the Executor comes back into Chancery, there is a new Certiorari 

awarded to the Mayor to certify the Record, boch | becauſe the Statute di- 

rects, that the Chancery ſhall iſſue Proceſs upon the Recognizance returned, 

as alſo that it may appear to the Court, that the Security is [till ia Being up- 

, on which the Proceſs is directeeeeeeem . 
Rol. Abr. 467. If the Conuſee of a Statute Merchant ſues a Capias returnable in B. and 
upon a Non «ft inventus, an Extendi facias is awarded by the Court, and 
before Execution executed the Conuſee dies, his Executors cannot carry on 
the Execution in Banco, becauſe that Proceſs out of Chancery being in the 
Teſtator's Name is now determined, which gave the Court an Authority to 
proceed; but when the Executor comes back into Chancery, he is not 
put to a new Capias, but may have a ſpecial Writ upon his Caſe, to con- 
tinue the Proceſs where it determined, becauſe the Capias would be nega- 
tory and contrary to the Record in Banco, by which it appears, that the 
Perſonal Satisfaction failed, and the Execution was awarded on his ET. 
fects; but if the Conuſee of a Statute Merchant ſues a Capias, and upon 
a Non ef inventus an Alias is awarded, before the Return of which he dies, 
his Executor, when he comes back into Chancery, mult be put to a 
new Capias, becauſe the Teſtator died in Purſuit of the Perſonal, Satisfac- 
tion, and there is no Record in this Caſe, whereby it appears deficient ; 
and therefore the Executor is put to a new-Captas, that the Deficiency ef 
the Perſonal Satisfaction may appear on the Return of it, according. tothe 
Dyer 180. b. Direction of the Statute: but it ſeems in both Caſes, by Dyer and the Re- 
Reg. 148. giſter, that there ought to be a new Certiorari and Re- certificate thereos, 
that the Exiſtence of the Security may appear at the Time when the Pro- 


ceſs iſſues. | | 
4 If two Conuſces of a Statute Merchant fue Execution, and the Sheriff 
467. returns the Conuſor dead, upon which an Extend! is awarded, and one of the 


29 E. 3. 38. Conuſees declares in Court, that the other died ſince the Suit commenced, 
and therefore prays Execution for himſelf; in this Caſe he muſt have a Re- 
certificate of the Record from the Mayor, and then an Action upon his 
Caſe directed to the Bank to continue the Proceſs where it ended at the 
Death of the other Conuſee ; for it would be nugatory to put him to his 
Capias again, ſince ĩt appeared by the Return of the Sheriff, that the Conu- 
ſor was dead.. ws | Al 

2 Rol. Abr. If Conuſee of a Statute Staple dies, and B. his Executor ſues an Ex- 


467. tent in Chancery, but before Execution executed B. dies, and Adminiſtra- 
Ciro. Car. (o, tion De \bonis non is gtanted to C. who continues the Proceſs, and after 
457 the Extent returned ſues out a Liberate of the Conuſor's Lands, which 


8 25. | 
** were taken in Execution upon the Extendi brought by B. and has them 


* Page 337 * delivered to him; this is a void Extent, and the Conuſor may recover his 
Land in Ejectment; for the Exlendi being ſued in B,'s Name, muſt by his 

Death abate, and conſequently all the Proceedings continued after by C. muſt 

fall, having no Foundation to ſubſiſt on; beſides, C. comes in Paramount 

the Writ of B. not as privy to him, but as the immediate Repreſentative 

-of A. ſo if in this Caſe B. had ſued an Extent, and after Execution, and a 

Seizure into the King's Hands, B. died, C. ſhall have no Liberate, becauſe 

he coming in Paramount the Extent cannot continue the Proceſs, - which 


abated by the Death of B. | . i 
2 Rol. Abr. If A Conuſee of a Recognizance in Nature of a Statute Staple ſuc Execy- 


467. tion, and after the Extent and Seizure into the King's Hands dies, his Exe- 
| cu £0015 0 oF HS 2222 2 0 £5 war 
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cutor ſhall have no Liberate, fot that were to continue the Proceſs which 


che Teſtator begun, and abated by his Death. CR, 
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4. Againſt whom Execution may be granted, 


If che Conuſor of a Statute dies, the Body of the Heir is protected by Bro. Stat. 
the Statute from Execution, but the Lands and Goods of the Conuſot are Merch 33. 
extendible in his Hands ; for it. would be moſt unreaſonable to ſubje& the Co. Lit. 290. 
Heir to Payment of his Father's Debts, any farther than to the Value er 
of the Aﬀets deſcended; nor are theſe extendible in his Hands, if he be Ber 239. 
an Infant at the Death of the Conuſor, till he comes of Age; the Statute in Co. Ent. 12. 
this Particular is founded on the Reaſon, and follows the Courſe of the 
Common Law, by which, if Judgment had been given againſt a Man for 

Debt or Damages, and the Defeadant died before Execution , ſued, his 

Heir within Age was not liable to Execution during his Minority; but the 

Parol demurred till he came of Age; and this Privilege of Infancy. does 

not only protect the Infant, but all others who are affected by the Judg- 

ment; as if there be Father and two Daughters, and Judgment be given for 

Debt againſt. the Father, who dies, one of the Daughters being within Age, 
Paritin being made, the Eldeſt ſhall not be charged alone, but ſhall 

Have the Benefit of her Siſter's Minority, which puts a Stop to the 
Execution, Sw r % 1 1113 
5 5 Exseation ſhall go againſt the Heir aſter an Alienation of Lands defeended, wide W. & M. 
c. 14. J 5, 6. f | ; =Y 


[ 


. 


So if the Conuſor of a Statute Merchant dies, and his Heir within Age Co. Lit. 290. 
endows his Mother, the Land in Dower hall not be extended dufing Bro. Stat. 
rhe Mitoerity of the Hleirrt . ir. 
In the next Place, let us fee how the Law directs the Execution, where 3 Co. 14. 
the Conuſor conveys the Land to feveral Perfons after the Statute acknow- 
ledged; it would be very unreaſonable to load one Feoffee with the whole 
Debt, when the Burthen ought to be on the whole Land, into whoſe Hands 
ſoever it comes after the Resu za d acknowledged; and therefore the 
Law altows pf Contribution 'agaitift the other Purchaſers, by which we 
muſt not underſtand, that they are to allow the Purchaſer, whofe Land 
is extended, an l by Way of Contribution to the extraordinary 
Charge, which he ought not to bear alone; but the Perfon grieved muſt 
relieye himſelf by Audita why which ſets aſide the Execution, and re- 
ſtores him to the meſne Profits, and obliges the Conuſee to ſue Execution 
of all the Lands. 3 * a e n * | 88 Wwe 
And here we muſt conſider by what Rules the Law has governed itſelf Plow. 72. 
in ſuch Executions; by the Words of the Statute de Mercatoribas, all the Pope and Roſe. 
Lands of the Conuſor are liable, and therefore the Conuſee may extend the 3 Co. 12. 
Execution to them all; but if while they continue in the Hands of the Co- | 
nuſor, he takes but Part, *ris a merciful Execution to the Conuſor, becauſe = 
it leaves himithe Reſt of the Land for his Subfiftence in the mean Time, and 
therefore he cannot fet aſide the Execution as for Partiality, ſincę it is plainhy 
made for his Advantage; but if the Conuſor aliens Part of his Land, then 
the Caſe is very much altered; for if the Conuſee ſues out Execution of 
the Land of the Alienee, that were apparent Partiality in him, and contrary 
to the Intent of the Conuſor, which makes all the Land equally liable ; 
and therefore ſuch Execution may be ſet aſide by Audita Querela, for the 
apparent Partiality and Injuſtice of it; and ir is the ſame Law where there 
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Bro. Stat. 
Merch. 49. 
2 Inſt. 396. 
3 Co. 13. a- 
7 Co. 39. 2. 
Rol. Abr. 311. 
2 Rol. Abr. 
47 2+ 
Plow 72. 


Hob. 25. 
Co. Lit. 376. 


2 Bulſt. 14, 
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Alienee; and therefore there is no Reaſon to bring him into the 


1s, that the Plaintiff 


are ſeveral Feoffees, and Execution is ſued againſt one of them only, and 
this for the ſame Reaſon; but if the Lands of the Conuſor only, aftet fuck 
Alienation, had been taken in Execution by the Conuſee, this Execution 
had been good, for ſuch Conuſor could not charge him with ahy Partiality 
ſince the Debt was his own, and his Perſon and Effects ſtill liable after ſuch 
Alienation, and he is ſuppoſed to receive the Purchaſe-money from the 


| . o the Payment 
of the Debts which ſuch Conuſor had previouſly contracted. PRE 

If A. ſeiſed of three Acres in Fee, acknowledges a Statute to J. S. and 
enfeoffs B. of one Acre, and C. of another, if J. S. ſues out Execution 
againſt B. he may have an Audila Qyere/a to oblige the Conuſee 10 charge 
the Lands of A. and C. equally, for 13 Ed. 1. ſays, that all the Lands of 
the Conuſor ſhall be extended into whoſeſoever Hands they come; and 
therefore the Acre of B ſhall not be liable to the whole Debt, when the 
Statute in this Caſe ſubjeRs the other Two: But if J. S. had ſued Execu- 
tion againſt A. the Conuſor only, he ſhall have no Audita Querela to avoid 
it; ſo if in this Caſe the Conuſor had died, and Execution. had been ſued 
againſt the Heir, he ſhall have no Contribution againſt B. and C. becauſe 
the Heir comes to the Land without any Confideration, and the Conuſor 
might bind his Heir, -as far as the Land deſcended would anſwer his Debts; 
and yet in ſome Caſes the Heir ſhall have Contribution ; as if the Anceſtor 
acknowledge a Statute, and dies, leaving Iflue two Daughters; or if the 
Land which deſcends be of the Nature of Borough Engliſh or Gayelkind, 
the Heir at Law ſhall make the Special Heirs contribute, becauſe all of 
them come in as Heirs to the Land deſcended, and are equally charged 
with his Debts. | 

But if A. in the Principal Caſe had conveyed his three Acres to B. C. and 
D. and the Conuſee extended the Acre of B. who after the Excent 
conveys by Fine his Acre to J. N. in this Caſe J. N. cannot avoid the 
Extent by Audita Querela, and have Contribution againſt C. and P. for 
though the Feoffee of a Feoffee may have Contribution where the Con- 
veyance is before the Extent; yet in this Caſe J. N. claiming under a 
Fine levied after the Land was actually extended, muſt. hold it under 
the Incumbrance, for tran/it terra cum onere ; and tis no Way unreaſonable 
that he ſhould hold it as he purchaſed, ſince he is ſuppoſed to pay a 
Conſideration accordingly ; beſides the Judgment in the Audita Querels 
all be reſtored to all the meſne Profics, which 
J. N. cannot have in this Caſe, becauſe the Extent was ſued before 
he purchaſed, and he can have no Title to them but from the Fine 
levied. 3 

If A. binds himſelf in a Recognizance or Statute, and after his Death 


b. ſome of his Lands deſcend to the Heir of the Part of the Father, 


and ſome to the Heir of the Part of the Mother, both Heirs ſhall 
be uſually charged; and if the Conuſee loads one only, he mall have 
Contribution. 
If A. B. and C. bind themſelves jointly and ſeverally in a Statute, the 
Conuſee may have Execution againſt one of them alone, or againſt all toge- 
ther; but he cannot have Execution againſt Two only; for the Execution 
muſt purſue the Statute, which is joint or ſeveral, but Execution againſt 


Two is neither one nor the other. 
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3. What Things are bound by them, and ate liable to be extended » Page 339 
for the Satisfaction of them. | 41 


The Statute of 13 Ed. 1. de Mercatoribus, which, as appears in the Pre- Hob. 65. 
amble, was for the Security of Merchants and Encouragement of Trade, 2 Rol. Abr. 
ſubjected not only the Goods and Perſon, but the Land likewiſe of the 475. 
Debtor into whoſe Hands ſoever they came, after the Statute, acknowledged; 
therefore if the Perſon of the Conuſor be only taken in Execution on a 
Statute, and dies, his Goods and Lands are till liable to the Extent, becauſe 
being all due at firſt to ſatisfy the Conuſee, he may, at Diſcretion, take 
them all at one Time, or at ſeveral.  —_ * | 

So if a Conuſor ſells all or Part of his Lands, after he has bound himſelf, 3 Co. 12. 
the Conuſee may ſtill extend it by the Words of the Statute z otherwiſe it 2 Rol. Abr. 
would be in the Power of the Conuſor to fruſtrate the Security intended by Winch 8 ae 
the Law; ſo if the Conuſor purchaſes after he has bound. himſelf, ſuch 
Lands are ſubje& to Execution; for the Statute ſays, All his Lands ſhall 
be extended, which ſtill muſt be underſtood of thoſe only which he has 
a Power over, and may charge, and conſequently what he diſpoſed of for 
valuable Conſideration before his entering into the Statute, is not liable in 
the Hands of the Purchaſer, for they really in no Senſe can be called his 

If the Conuſor has two Manors,. the Conuſee may ſue Execution in which 2 Rol. Abr. 
of the Manors he pleaſes, for he may diſpenſe with any Part of the Proviſion 472. 
the Statute has made for him. | e * 

If Tenant in Tail acknowledges a Statute and dies, and the Conuſor ſue Bro. Execution 
Execution, againſt the Iſſue, the Iſſue may avoid it, either by Afſiſe or 85: le g 
Audita > wh. for no Charge of the Conuſor's can affect the Land in Tail _— 
longer than his own Life, by virtue of the Statute de donis, which as to 
ſuch Lands repeals the other. 

If in this Caſe, Tenant in Tail, after he had bound himſelf, had en- 2 Rol. Abr. 
feoffed J. S. and for his further Aſſurance had levied a Fine to him, the Co- 473. 
nuſee may extend the Land in the Hands of F. S. and neither he nor the 
Iſſue in Tail can avoid the Execution, for the Iſſue is totally batred by the 
Fine, and J. S. purchaſed the Land under the Charge, and conſequently 
muſt hold it ſo. 


But if Tenant in Tail binds himſelf in ſuch Recognizance or Statute, and 


dies, and his Iſſue enfeoffs J. S. it ſeems the Conuſee may extend the Lands _ 7 
in the Poſſeſſion of 7. 8. | this does not 


ſeem to be 
Law, nor conſiſtent with the Caſe next but one. Supra.] 


If a Reverſioner upon a Leaſe for Years acknowledges a Statute, both the 2 Rol. Abr. 
Reverſion and Rent are extendible, and the Conuſee may have an Action 472. 

of Debt for the Rent; ſo a Rent upon an Eſtate for Life may be extended 

for Satisfaction of a Statute; but the Conuſee in this Caſe can have no Ac- 

tion of Debt for the Rent, no more than the Reverſioner himſelf could 

have; becauſe, during the Continuance of the Freehold, no Action of Debt 7:4: Head of 
lies for the Rent. | | | Rent, 

If a Reverſioner in Fee upon an Eſtate for Life acknowledges a Statute, Moor, pl. 118. 
and after grants the Reverſion upon the Death of Tenant for Life, the Co- 2 Rol. Abr. 
nuſee may extend the Land, for the Reverſion being a Tenement is bound 473: 
by the Statute. 

So if A. ſeiſed of a Rent-charge bind himſelf in a Statute Merchant, this Moor,pl.104. 
Rent is extendible, for the Word Land, which the Statute ſuhjects to the Co. Lit. 135. 
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Execution, includes all Hereditaments extendible, and the Conuſee in this 

Caſe may diſtrain and avow for the Rent, though the Tenant never at- 
torned; for the Law creating his Eſtate gives him all Means neceſſary fot 
the Enjoyment of it. . 


+ By fat. 27 E. 3. f. 2. e. 9. Phe Coguſte bach ön Eltate of Frerbold. Cdin. Dig. 3 V. 48. 74 
poſt. 342. Alſo wide 346, und ante 331, 332, 334 | Aden 


7 Co. 30. If the Gtahtee of a Rept-chafge, after che Acknowledgnietit '6f che 
Lilling/ion's Stare, had feleaſed to the Tenant, by which the Rent vas extingulfthed, 
27. yet upon Failure of Paytnent tie Conuſee may extend it; for to this Pu- 
TAP ED poſe it has ſte ll a Continuatice, *the Statute 4e Merratoribus binditig all the 
Land (which includes all Hereditaments extendſble) the Conuſor hid at the 

Time of entering into the Statute ; cotrſeqtently this mùſt de able into 

__ Whoſe Hands ſoever it comes. SY 5 Ka - 

5 Co. 105- If the Conuſor has Lands in"Antient Demeſtie, they ſhall be &xrehded on 

oor,pl.351- Forfeitute of the Statũte; for tho' difputed Titles to theſe Lands "ate hot 

2196 397- determinable in Cburts of Corn Law (and therefore Eſectment does not 

472. lie of them) left the Tenants ſhould be brought from'the Service Be 

Hob. 47. but Plough ; yet they are Extendible in this Caſe, for tlie Extent is'Petfori 

Dyer 372. by the Sheriff in Pais, and the Title of the Land is nor directly ut in Plea 

N - Diſpute in the King's Courts, by which the Tenant might Be Brought 

rom his Buſineſs. + 

Co. Lit. 222. If a Feoffment be made to H. upon Condition to fe-infeotf the Feoffor, 

2 C0. 59 And 4. binds himfelf in a Statute; if A. continues ſeiſed of the Land, or 

mn. re infeoffs the Feoffor, the Land in either Cafe may be 'exttnded"by the 

1 Conuſee; for whoever comes to the Land under the Feoffment of 7A. rakes 
it chargeable with the Statute, and conſequently is liable to the Execution; 
but if the Feoffor had entered, as he well might, becauſe the Fröffee Had 
diſabled himſelf to perform the Condition, in as much às he cannot return 
it in the ſame Plight it was given him, then he ſhould not de charged; 
for this being a lawful Entry, Ike an Eviction in a Court of Record, Nets 
aſide all Incumbrances; but if in this Caſe A. had been diſſeſſed, arid then 
bound himſelf in a Statute, this had not charged the Land daring thi 
Diſſeiſin, and conſequently there is no Difability to perform tlie Conditions 
for a Diſſeiſee can no more charge his Right, as ſuch, than he can tragjsfer it; 
nor is the Land extendible in the Hands of the Diſſeiſor; becauſe, thovgh 
his Entry is tortibus, yet he held it free during the Piſſeiſin, às the Diſſeiſee 
enjoyed it; but if the Diſſeiſee enters or recovers by Action, then the Land 
becomes chargeable with the Statute. 

Co Lit.184.b If A. and B. be Jointenants in Fee, and A, enters into a Statute, and 

2 Rol. Abr. dies before Execution ſued, the Land is not extendible in the Hands of 

_— 7 Lord B. becauſe he claims the Land as Survivor from the firſt Feoffment 

Abergaveny's Which conveyed it to him free from any Charge; but if the C6nuſte had 

Cal. - ſued Execution before the Death of A. the Survivor B. ſhould hold it 
charged ; for Execution is equivalent to a Sale, and, like a Leaſe for 

Co. Lit. 185. a. Years, ſhall bind the Survivor; fo if A. in this Caſe had, after the Ac- 

6 Co. 78, 79. Knowledgmeht of the Statute, releaſed to B. then the Land would be 

| chargeable with the Statute, though 4. ſhould die before Execution, 
becauſe the Acceptance of the Releaſe prevents his claiming by Sur- 
2 ; for by the Releaſe B. had the Land before his Eembanion 
died. 

Co Lit 185. a. But the Law is othetwiſe in the Caſe of Parceners; for if ohe of them 
charged the Land, the other ſhall hold it under the Incumbrance of the Sta- 
rute, for he comes in as Heir by Deſcent under the Charge; whereas the 
Jointenant furviving claims from the firſt Feoffment, which is prior to the 
"Charge. 3 ic 


ha. 


— 


1 


If a Conuſor, at the Time of ickriowledging a Statute, has Goods and 2 Rol. Abr. 
Chattels to a greit Value, they are all Tidble to fatisfy the Conuſee, if they #7*: 
be found in his Fafſds When Execution is ſued; but if the Conuſor diſpoſes 
of them, they ſhall not be extended in te Hands of a Purchaſer, as Lands 
may be; for ſince there is no Solemnity eſtabliſhed or required, *tis impoſſi- 
ble to nd in Whoſe Pofſeſſton they lie, in order to extend them; belides, 
it muſt neceſſarily put a Stop to Trade and Commerce, if Execution was 
to purſue the Goods wherever they were found. g rg 
f a Huſband, een of a Term in Right of his Wife, acknowledge Rol. abr. 

a Statute, and die, the Eeaſe Thall hot Be extended in the Hands of the 346, 444. 
Wife; for though the Paw gives him an abſolute Power over the Term, Co. Lit. 46. 
fo u to diſpoſe of it; yet it he does not make Uſe of that Power during 7 Tit. B. 
the Coverture, the Wife ſhall enjoy it free as ſhe ne it to him; but if „ _ 
the Execution had been ſued in his Eife, and the Term extended, this * Page 341 
had bound the Wife; for the Extent is a Diſpoſition in Law to anſwer the 
Conuſee's Debt, and therefore ſhall affect the Wife as much as if he had 
fold the Term, or granted it for Years. | 

If the Huſband be ſeiſed of Lands of Inheritance in the Right of his Bro. Stat. 
Wife, and ackriowtedges'a Statute, upon which Execution is ſued, the Merch. 18. 
Heir upon the Death of the Feme, may enter and 'avoid the Extent, but Co Lit, 30. u. 
this maſt be underſtood of Lands of which he cannot be Tenant ' the 
Cufteſy ;, for ſuch he may as well charge as convey during his Life, to 
bind the Heir. mn eber ; | 

By what kus beth faid, it wppeirs what Things ate extendible and li- 2 Rol. Abr. 
able to Execution for the Satisfaction of Statutes Merchant, of the Staple, 475. 
and Recognizances in the Nature of the Statute Staple; and the ſane are 2 loft. 395. 
alſo liable to ſatify Wl Debts due on Recognizances at Common Law, Hob. 60. 
only with this P rence; that in'the former Caſes both Body, Goods and 
Lands, w_ | dat, the Conuſee may take all ar once, or different Times; 
ſo that if he extends the Lands firft, he may afterwards take the Body 3 
whereas upon the Recognizance' at Common Law, if the Conuſee ſues an 
Elegit, he can have no Capias afterwards to take the Body, becauſe hie hath 
detettnitied his Choice by that Writ to the Goods and Chattels, and a 
Motety of the Land. Bb | 


4. What Provifion the Law has made for Tenant by Statute Mer- 
chant; Cc. in caſe of Eviction. = 


By the Common Law, after a full and perfect Execution had by Extent, 32 H. 8. c. g 
returned and entered on Record, the Conuſee could have no new Re-extent 
on the Effects of the Conuſor, becauſe there was once Satisfaction given to 
the Creditor on Record, though the Lands had been recovered from him 
before he had levied the Debt out of them; the Severity of this Law was 
laid aſide in Henry VIII's Time, for in the gad Year of his Reign it was 
enacted, That if Lands delivered in Execution on juſt Cauſe be recovered 
from the Tenant by Execution before he hath received his whole Debt, the 
Conuſee (and by bs bane. Conſtruction of the Statute, his (a) Executors) (%) g Co, Lit. 
may have a Scire facias out of that Court where Execution is firſt awarded, 290. 
or out of any Court where the Record ſhall be moved by Writ of Error and 
affirmed ; but this Statute is to be conſtrued under theſe Reſtrictions, that 
where the Conuſee hath Remedy for Part of his Debt in præſenti, or in 
Futuro, for the whole or for Part, there he can have no Aid nor Benefit of 
this Statute. 
As 


Execution, 

þ Co. Lit. 289. As if all the Lands extended be recovered from the Conuſee but one 
3 Acre, he ſhall have no Advantage of this Statute, becauſe the Act relievey 
j thoſe Conuſees only who are clearly without Remedy, which the Conuſee 
cannot be ſaid to be in this Caſe, where he has one Acre left him, though 
1 | it be but a poor Remedy. | 15 walked 
11 Co. Lit. 289. b If A. be bound to B. in one Statute, and to C. in another, and C. firſt ſues 
1 4 Co. 67. Execution, and extends the Lands, and afterwards B. extendeth and takes 
the Lands from C. as by Law he may, becauſe his Statute is prior, C. 
1 ſhall have no Benefit of this Statute, though he has not one Acre left him, 
be 1 becauſe he hath a Remedy in futuro; for after the Extent of B. is ended, 
1 he ſhall re- enjoy the Lands by Force of the former Execution; fo for the 
Vt; | ſame Reaſon, if the Wife of the Conuſor recover Dower againſt the Tenant 
by Execution, he hath no Relief from this Statute, | ee ou 
Co. Lit. 289, If a Leſſor ouſts his Leſſee for Years, or diſſeiſes his Tenant for Life, 
f and then acknowledges a Statute, and the Conuſee ſues Execution; if 
the Leſſee in either Caſe re-enters, the Conuſee is not relieved by this 
® Page 342 Act, becauſe he hath a Remedy in futuro, viz. after the Death of the Leſ- 
ſee, or the Leaſe ended by holding over, 857 
2 Int. 396. If Tenant in Execution, by Recognizance at Common Law, or by Sta- 
1 Co. Lit. 43. b. tute Merchant, Sc. be diſſciſed, they may, by the expreſs Words of the 
1 Statute, have an Aſſiſe of NoveljDiſſeiſin and Rediſſeiſin alſo; as of a Free. 
1a! {1 | hold to them and their Aſſigns, till the Debt be paid; and if there be no 
1 Aſſignment by the Conuſee in his Life- time, they ſhall go to the Executor, 
A | | being really but Chattels, who in Caſe of a Diſſeiſin ſhall have the ſame Re- 
40 medy the Teſtator might have had by an equitable Conſtruction of 
the Statute. | 42 
Before we conſider in what Caſes theſe Tenants by Statute Merchant, 
Sc. can hold over the Time of their Extent, it is firſt to be obſerved, 
that the Sheriff is to make a reaſonable Extent of the Lands; ſo that 
computing the Debt and Value of the Land, it will be eaſily known how 
long the Extent is to continue, and when the Conuſor is to. have his Land 

again. | 
4 Co. 83, "Here we mult diſtinguiſh between the A of a Stranger and the, Act of 
2 Rol. Abr. the Conuſor; for in Caſe of a Diſſeiſin or any Interruption by a Stranger, 
458. the Conuſee ſhall not hold over the Time of the Extent, but is to have Sa- 
tisfaction for the Injury done by Action againſt the Stranger; but if the 
Conuſor himſelf had given the Tenant by Execution any Interruption, or 
hindered him from taking the Profits, there the Tenant might either hold 
| over, or have an Action againſt the Conuſor ; for as, in the firſt Caſe, it 
| | would be unreaſonable to puniſh the Conuſor for the Act of a Stranger, 


„„ 


— 


* -- 


by keeping him out of his Lands; ſo in the laſt Caſe it would be equally 
unreaſonable to permit the Conuſor, by any Act of his, to turn the Conuſee 
| out of the Land before he has levied the Debr. 
| 2 Rol. Abr. If Land of a Leſſee for Life, or Years, be extended upon a Statute, 
l 79. and afterwards Part is recovered in an Action of Waſte, for Waſte done 
il | N | by the Conuſor before the Extent, the Conuſee ſhall hold the Reſidue over 
1 the Time of the Extent, becauſe no Act of the Conuſor's ſhall prejudice. 
| the Conuſee, or hinder him from levying his juſt Debt out of the Lands; 
! 2 but if the Land had been recovered for what was committed by the Conuſee, 
| | there he ſhould not take Advantage of his own Wrong, and hold over to 
| the Prejudice of the Conuſor. | 


4 3 Co. 67. So if Tenant in Execution either ſuffers the Land to lie Waſte, or 


- 9” 
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it! 5 04 Abr. neglects to levy the Debt out of it, or if he makes a conditional Sur- 
9 | N render of the Land to him in the Reverſion, and enters for the Condition 
| broken; theſe are all his own wilful Acts; and it is but reaſonable he 


| | ſhould 


thouly Sear Fog hams and not hold ovet the Land to tha 
Conulen ( : oooh, ao l Yo apbawnep ors: eo 15 o 

| But on the other Hand, where there is ho Default or Neplip inthe 4 Co. 82. b. 
Conuſee, but he is prevented from! making the uſoat Profits of che Land 2 Kol. Abr. 
by the Act of God, as where the Land is ſurrounded by Water, br tei 478. 
dered unprofitable by Wild- fre, there the Conuſee ſhall hold over rhe 

Time of the Extent ;, for it would be unreafonable to puniſh the Toraſed 

for what he could by no Induſtty or Poſſibility ptevent. E VII one 
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7. The ſeveral Ways of Vacating and Piſchargi ug weſe "EA 
; ard this either before or ifter Execution, 


As we find that both Body Goods and Lands are Rabe to Bure. nc 
— and the Conuſee may, at Pleaſure, take one or all by one Writ ef 


xecution, or all at diffetent Times by ſeveral Writs of Execution, we ſhall 
conſider, n TO 


od 


* iff, What Acts of the Conuſee will diſcharge the Land, or ſuſpend Page $45 
the Execution of it for a Time; and chis either before or after Etecurion 
ſued. | | 12 | | 2 
2dly, What Addis of the Conuſee will vacate the Stardte, e. by di- 
charging both Body, Goods and Lands; and this either by cancelli 
the Statute, or by Defeaſance, or Releaſe, Which are equivalent to it; 
and herein of the Audita Qnuerela, which is the proper Remedy for the 
Conufor, if Execution be ſded after ſuch As ars per ſectem By the Co- 
nuſee. 155 ( 
zaly, In what Cafes the Conuſor may avoid and deſtrey the Stitute by 
ntry or Plea, and in what Caſes he is put to his Sire fneias. ü | 
As to the firſt Point; if A. acknowledges a Statute to B. and afterwards 2 Rot. Abt. 
another to C. in this Caſe B. is firſt to be ſarisfiedy his Sratute being prior 270 CT. 
in Time to C.'s;. yet if B. accepts a Leafe for Years from A. then may C. Cre. Ice 474. 
ſue Execution firſt, becauſe B. by his Acceptance of the Leaſe, has fuſpended */7* 
the Execution of his Statute during the Term. | 
But if a Conuſee accepts a Feoftment of Parcel of the Land froth Me plow. 72. 
Conuſor, the Reſidue in his Hands is fil liable ter his Body being fel : Rel. Abe 
liable, whatever remains in his Hands muſt be ſo to; but if the Co- 471. 
nuſor had eufeoffed a Stranger of the Reſidue, then the Conuſee, by his 2 ; 
Purchaſe of Part, had diſcharged the whole Land; for the Conuſor, By F. N. B. 1. 


F. N. B. 10 
his Purchaſe, has diſcharged that Part of the Land from being liable CroEliz.756. 


to the Debt, ſince his own Lands cannot in any Manner be liable to 
his own Securities; and having diſcharged à Part of the Land by his 
own Act, it is a Diſcharge of the Whole, ſince ſuch Act of his has pre. 
vented the legal Execution on the whole Lands, in the Manner the Sta- 
tutes have directed, and therefore to execute it on the other Alienees is par- 
eb execute it on himſelf, together with the other Purchaſers, is im- 
practicable. | | | 
Thus if a Conuſee extends a Rent- charge, and after purchaſes Parcel of $avil 69 
the Land out of which it iſſued; this frees the whole Rent from the Stu. 
tute; for, beſides that the Rent · charge is extinguiſhed, and conſequently 
can be no longer in Extent, the Conuſee, by his Purchaſe, though it Had 
continued, has diſcharged it, for the whole Rent was extended to anſwer 
the Statute; and Part of it being diſcharged by the Conuſets own Act, che 
Remainder muſt be liable tothe Whole Debt, which would be contrary to che 
Extent, or elſe muſt be diſcharged. FR 
Vor. II. 6 B If 
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Execution; 


2 Rol. abs ww ha Conologenieo the Father of the Conuſee of Part of bi Lang 
47+ and a Stranger of the Remainder of it, and, upon the Death of the Fa. 
5 x ther, that Part deſcends to the Conuſee; this Deſcent. though before Exe- 
cution, diſcharges the whole Land; and the Stranger 'ſhall enjoy his Pur. 
chaſe free from that Statute z for fince the Lands are made able, which 
were not ſo, to any Executions at Common Law, the Conuſee muſt rake the 
Execution according to the Statute, which in this Caſe cannot be had, ſince 
he cannot lay any Part of the Debt upon the Land, which he is Ownet of; 
therefore not being able to take Execution on the whole Land, according to 
the Statute, bis Remedy fails; and there can be, in this Cale, no Proviſion 
of the Common Law in his Favour. - 
Bro. Statute If the Convuſor enfeoffs the Conuſce of all his Lands, by this Purchaſe 
Merch. 25. the Conuſee has diſcharged: the Land from the Extent, becauſe it would 
z Rol. Abr, be moſt abſurd to extend his own Land to pay his own Debt; but if the 
Wy Conufor reputchaſes the Lands, he has revived the Extent againſt them; 
for the firſt Feoffment only diſcharged, or rather ſuſpended, the Execution 
againſt the Land, and left the Body and Goods ſtill liable; and: whilſt the 
Conuſor is ſubj ct to Execution, ſo long will all Lands he purchaſes after 
| the . of this Statute be ſubject. 
plow. 2. Sof the Conuſor, after the Repurchaſe, had aliened to a Stranger, 
; the Conuſee- might ſue Execution againſt him; for he purchaſed them 
page 344 ſubject to the Incumbrance of the Statute, fiace they were chargeable i in 
the Hands of the Conuſor. 
But all theſe Acts of the Conuſee, which diſcharge the Land only, muſt 
be underſtood to be done before the Execution ſued. Let us fee in the next 
Place, how far ſuch Acts will affect him after Execution is ſucd, and we 
ſhall find them not only to diſcharge the Land, but the Body and Goods 
alſo, as will appear by the following Inſtances. 
2 Rol. Abr. For where the Body and Lands of the Conuſor are in Execution, * 
477. the Conuſee purchaſes the Whole or Parcel of the Land; this diſ- 
Plow. 72. charges not only the Land, as in the precedent Caſes, but the Body alſo; 
13 for the Lands are taken in Execution as a real Satisfaction for the Debt, 
wet 4. and therefore, as in all other Caſes of Execution, are a Diſcharge of the 
Body, which is but a Pledge for Satisfaction; but theſe Debts bei 
preſumed to be Mercantile, are therefore to be ſatisfied as ſoon as 
ble, that the Merchant may attend his Buſineſs; for which Reaſon the 
Statute allows, that, where the real Satisfaction is had by the Extent of 
the Lands, yet the Body ſhall be a Pledge, in order for a more 
ſudden Satisfaction, if the Money can be raiſed ; but yet if the real Sa- 
tisfaction by the Purchaſe or Deſcent of the Land be diſcharged, as it 
muſt be when the Conuſee cannot have it in the Manner it was extend- 
ed (as the Conuſee cannot have in this Caſe, fince he cannot have the 
Term and F ec-limple | in the Land together), it follows of Courſe, that the 
Body, which is only a Pledge, cannot continue in Execution, when that 
which was the real Execution is diſcharged in the Hands of the Conuſee; 
ſo if the Conuſee ſurrenders Part, or the whole Land, this diſcharges both 
Land and Body; for the Body being only in Execution, in order to oblige 
him the ſooner to ſatisfy the Conuſte, when he by any Act acknowledges 
himſelf ſatisfied, as he does by the Surrender, the Body muſt conſequently 


be ſet at Liberty. 
2 Rol. Abr. Thus, if the Bodies of A. B. and C. be in Execution, and the Conuſee 
1. comes into Court, and ſays, that he will not have one of them in Exe- 


cution; if this be entered of Record, it ſhall diſcharge every one of them; 
-the Reaſon is, the Debt being intire and chargeable on each of them, his 
Acknowledgment of Satisfaction by this Act of one of them, ſhall, like a 
Releaſe, extend to all. i 


* 


N | —_ 


If A. and B. acknowledge a Statute: to C. who! tales their Bodies, Bro. Seatute 
and the Lands of B. in Execution; if afterwards B. dies, and his Land 4 4 *. 
in Execution deſcends to C. the Conuſee; | this diſcharges the Body „%ęn⁰k- . 5 
of Met | f R : une $2) Frites noc N 
If a Conuſor be Leſſee for Life, and his Body and Lands are taken in ro. Samus 
Execution, and the Conuſee, being in by the Extent, commits Waſte, for Merch. 15. 
which the Reverſioner recovers the Land, (as he well may, becauſe the 2 Rol. Abr. 
Eſtate of the Leſſre, which was extended, was ſubject to the Puniſhmest 77 
of Waſte); this ſhall diſcharge the Body of the Conuſor; ſecus if the Land 
had been recovered for Waſte done by the Conuſor, for then the Body ſnould 
not be diſcharged, leſt the Conuſor by his Act and Wrong ſhould free him- 
ſelf from the Execution. A nt o 1 4 
The next Thing conſiderable is, what Acts of the Conuſee will va- 
cate the Statutes, by diſcharging Body, Goods and Lands, and this may 
be done, 1 | | 
ift, By cancelling the Statute, as tearing off the Seals, which are ſo eſſen- 
tially neceſſary, that without them the Statute, like common Specialties, is 
wholly void and uſeleſs. ; | 1 50th eine 
2dly, By Defeaſance, which may vacate the Statute abſolutely, or upon 
Condition, x | | | 
3dly, By Releaſe, which is a ſolemn Renunciation of a Man's Right 
by Deed; but it may be demanded how: theſe Statutes, which have the 
Force and Solemnity of a Judgment, can be avoided by Acts of leſs No- 
* toriety than themſelves, as theſe Acts in Pais muſt be confeſſed to be, * Page 345 
which overthrows the eſtabliſhed Rule, unumquodque ſolvi es ligamine quo ligatur; 
the Anſwer to this is, that notwithſtanding the Releaſe, Sc. from che Conu- 
ſee, the Statute ſtill continues ia Force; but the Law, with Reaſon, con- 
ſtruing all Men's Deeds moſt ſtrongly againſt themſelves, by theſe Acts, 
precludes the Conuſees from Execution. | 44 
But if the Court, at the Inſtance of the Conuſee, grants him Execution, 
as they really ought, ſince nothing appeats to them deſtructive of the Sta- 
tute; what Remedy has the Conuſor ? For after ſuch Releaſe or Defeaſance 
he cannot ſtop the Execution, becauſe he has no Day in Court to plead 
this in Bar ; but his proper Remedy in ſuch Caſe is by Audita Querela, F. N. B. 
which is a Writ to ſet aſide an unjuſt Judgment, for ſome Injuſtice which 104. 
could not be pleaded in Bar; for if it might, then it was the Party's own : Sid. 108, 
Fault not to plead it in Bar of ſuch unjuſt Demand, which is not relieved "63% 595.0 
by this Writ, that Proceedings might not be endleſs. * Moor, pl. 693. 


* 2%. If it might not be > upon Motion, a much more expeditious, and much leſs expenſive Method ? 
The ſame 2uery is applicable to many of the followin z Caſes, | 


And if upon a Scire facias on a Recognizance at Common Law, the Co- 2 Rol. Abr. 
nuſor is returned ſummoned, he ſhall never avoid it by Audita Querela, 306. Elie. 
becauſe the Recognizance was upon Condition, which he hath performed 3 1 * 
for by the Summons he had a Day in Court given him to plead the Sid. 5, 
Performance of the Condition, which would have been ſufficient to ſtop 
the Execution; but if the Sheriff had returned, that he found nothin 
whereby to ſummons the Conuſor, on which Execution had been boat 
then the Conuſor might have an Audita Querela, and then the Releaſe of 
the Conuſee, or the Performance of the Condition,might well be ſuggeſted 
therein, becauſe he had no Day in Court to hl them in Bar of the Ex- 
ecution, | | | 

If A. be Tenant for Life, Remainder to B. his Son in Tail; A. enters 
into a Recognizance, and dies, C. brings a Scire facias, and B. is returned 
Heir and Tertenant, and warned, but makes Default, he can have no 
Audita Querela to avoid this Execution, becauſe he had a Day gen in 


Court 


Sid. 54 
Raym. 19. 


Executton. 

— ua— —— — 
Cort to ſer adde tv Recognizarcey and it was his Folly abt tor abpadr 
4 when warned 423 2 1 N 46 1 13 rt P 6 

f. N. B. 104, If A. enters into a Statute to B. and pays the Money at the Day affigned, 


upon which the Statute is cancelled, and after B. forges a new Statute in 
che Name of A in this Caſe A may relieve bimtelf by uα,j.p Querela g fr 
the forged Statute having att che Eſfencials of a true one; the Court was ob 
HRgedd to look on it as fuch, til the contrary appeared, which the Conuſor 
couſd not ſet forth be for Execution, having ao Day to appeat judicially in 
Court, and the tefote . is put to this Wiit to aid the Exccacion foubded gn 
the Injuſtice of the preteaded Conuſes. f N an ad tre) 
Rol. Abr. 31 3. Tf the Conuſee of 4 Statute, upon Agreement with the Conuſor, de. 
livers up the Statute in Lieu of an Acquittance, and after ſues Execution, 
and the Conuſor prays a Re- extent, becauſe that the L. and was extenddd 
toQ low, and has it gramed to hi, e ſhall never avoid. the Extent by 
Audita Querela, becauſe by his praying the Re- extent he admits the S imute 
good and executor yp. 3= 233 NO elt ?f 0939 | | | d 
F. N, B. 105. If a Conuſee of a Statute gives a Deed of Defealance to the Conuſor, and 
2 Rol. Abr. afterwards ſues Execution contrary to the Form of the Defeaſance, che Co- 
del nuſor may have an Audis Quorola, becaute the Defcaſance precludes the 
Execution, if the Terms or Condition of it be performed by the Conuſor; 
and the Conufor may have the Audirs Yurrfla, though rhe Condition be 
not performed according to the Defealance, if Execution was fued before 
the Condition broken, becauſe the Conuſee extended before his Time; 
and therefore the Execution being urjuftly ſued mutt conſequently be aa 
Injury to the Conuſor. | 
* 285. In an Audita Querela, the Caſe was this the Conufee gave a Defex- 
F123 fance, that if he ſued Execution of the Lands the Conuſor had in Kent, 
Spurling., the Statute ſhould be void; the Confer, contrary to this Deſosſance, 
Page 346 extended the Land in that County; and ir was adjudged this Wrir we 
lay, to avoid the Execution and. vacate the Statute ;. for the Defeaſance 
was no way repugnant to the Statute, becaufe the: Conulc & might ſtull extend 
the Lands of the Conuſor in any other County, and take his. Body and 


Goods, 
Cro. Elia. 40, If the Conuſee releaſes to the Fertenamt all Right, Intereſt and Dertiands, 
551. together with all Suits and Executions, and afterward: ſues Execution, che 


N Tertenant ſhall have an Audita Querela to ſer aſide this Execution; and this 

Co. Lit. 445 differs from the Caſe of Burrows and Cray in Cro. Eliu. for there the Co- 

291. nuſee releaſed only all his Right, Intereſt, and Demand to che Tertenam, 

10 Co. 47. b. which was held not to be ſufficient, becauſe he had only a Poſſibility, and 

2 Rol. Abr. no-Intereſt in the Land before Fxecution, and conſequently could not e- 

w—_ leaſe what he had not; but in the former Caſe, though the Conufee had no 
Right to the Land before Execution, yet there are Words ſufficient to 
diſcharge the Execution, ſince it is releaſed by expreſs Words; and in the 
firſt Caſe, the Words of the Releaſe refer to the Executions, Suits and De- 
mands upon the Statute, which Srarvute, ſince it was in Being, the Execu- 
tions and Demands upon it may be releaſed at any Time; but in the other 
Caſe the Words Right, Title and Intereſt relate to the Land, which the Co- 
nuſee had no Intereſt in till Execution ſued, and therefore cannot releaſe 
or transfer over what he had not; beſides, in the firſt Caſe, the Convlſee 
has releaſed all Suits, by which, ſays my Lord Cote, the Execution is gone, 
becauſe no common Perſun can have Execution without Prayer and Suit 


to the Court. | 
2 Rol. Abr. Another Method of avoiding Executions is by Scire facias ad rehabendum 
430, ferram; and* this Wrir differs from the Audita- Querela, for that avoids an 
| Execution unjuſtly obtained-ar firſt; but the Sire ſarias allows the Execu- 
| tion 


4 


Execution. 


6 


tion juſt at firſt; but ſhews that, the End for which it was granted being 
obtained, it ought of Conſequence to ceaſe. | 


If the Conuſor, after his Land is extended, tenders the Money to the Co- 2 Rol. Abr. 
nuſee, who refuſes it; or if the Debt, with all Coſts and Damages which 479» 480. 


the Statute de Mercatoribus allows, be ſatisfied from any caſual Profit ariſing 
from the Land, in theſe Caſes the Conuſor is put to his Scire faciat, and 
cannot enter; but in Caſe of an Elegit on a Recognizance at Common Law, 
when the Conuſee is anſwered his Debt, by the Perception of the certain 
and uſual Profits of the Land, the Debtor may enter, and is not put to his 

Scrre facias; yet in this Caſe, if the Creditor be ſatisfied by an accidental 
Perquiſite, there the Debtor cannot enter, but muſt have a Scire facias ad 
rebabendum terram; and the Reaſon of theſe Diſtinctions is, becaule, in the 
firſt Caſe, the Execution iſſues according to the Direction of the Statute, not 
only till the Principal Debt be levied, but all Coſts and Damages ariſing by 
Reaſon thereof; and therefore, ſince the Damages are not aſcertained, the 
Record will always oppoſe an Entry, which is but an Act in Pais, and can- 
not be turned to the Defeaſance of a Matter of Record, till ſuch Damages 
are ſettled on Record in the Scire facias; but in the ſecond Caſe, when the 
Debt is certain, and the Value of the Land aſcertained in the Extent, there, 
when ſuch Debt is paid by Perception of ſuch ſettled Profits, there is no 
Act on Record to oppoſe an Entry, and therefore an Entry is lawful ; bur 
where the Satisfaction ariſes from accidental Profits, which do not appear in 
the Extent, this then is ſtill Matter of Record, in Oppoſition to the Entry, 


4 Co. 67. 


2 Inſt, 398. 


ſince ſuch accidental Profits do not appear in the Valuation of the Land ſet- 


tled by the Extent on Record. 


If Lands be extended on a Statute, and the Time of the Extent expired, 4 Co. 67. 
the Conuſor is to be put to his Scire facias, becauſe the Conuſee may have. 2 Rol. Abr. 
Cauſe to hold the Land longer than the Time of Extent, for he may retain, 479: 


it till he has received his Coſts of Suit and reaſonable Expences, which the 
Chancellor ſhall aſſeſs. 


No Scire facias lies upon a general Averment, that the Conuſee has le * Page 2. 
vied the Debt before the Time of the Extent expired, becauſe this may 2 Rol. Abr. 


happen by the Conuſee's Induſtry in improving the Land, which the 483. 


Debtor can take no Advantage of; ſo if the Land taken in Execution be 


really worth 200. per Annum, but it is extended only at 101. though by this 


Computation 'tis evident the Conuſee might levy the Debt before the Time 
of the Extent is ended; yet the Conuſor, upon an Averment that the Debt 
is levied, ſhall have no Scire facias, becauſe that would be contrary to the 
Record, and the Court is to judge of the Value according to the Extent, 


by which it appears the Debt is not yet levied; but if the Conuſee has le- | 


vied Part by cutting of Wood, and has received the Reſidue, as appears 
by an Acquittance produced by him, in this Caſe he ſhall have a Scire fa- 
cias; the Reaſon is, becauſe the End of the Extent being only to ſatisfy 
the Conuſee his reaſonable Demands, when ever it appears to the Court that 
they are anſwered, whether it be by Perception of the Profits, or other- 


wiſe, they grant a Scigg factas to avoid the Extent, and re-inſtate the Co- 
nuſor in his former 7 


anſwered. | | | 
If the Conuſee has levied Part of the Debt, according to the Extent, the 


Conuſor, upon Tender of the Reſidue in Court, ſhall have a Scire factas to 


recover the Lands within the Time of the Extent, for here it appears on 
Record how much was due at firſt, how much was paid, and what remains 
due and in arrear; and the End of the Extent being to ſatisfy the Conuſee 
of his juſt Debt, whenever that appears to the Court the Extent ſhall ceaſe; 
but if the Conuſor had tendered the Remainder of the Debt out of Court, 
or if in Court he had only offered to come to an Agreement with the Co- 

Vol. II. 3 nuſee; 


oſſeſſion, ſince the End for which it was given is 


2 Rol. Abr. 
482. 


—ͤ—Ih2—ſ —— — — ox - 


EY 


nuſee; in neither of theſe Caſes ſhall the Scire facias be granted, becauſe it 
does not appear on Record, that the Debt is paid. moni, 

2 Rol. Abr. If the Conuſee of a Statute for 100. apportions the Statute, and ſues 

482. Execution for the Body and Land, for ſeveral Parts of it, in ſeveral Counties, 
as for 20l. in Kent, 20 l. in Sxrry, his Body is taken in Londan for a0 
upon Tender of this 20/7. in Court, the Conuſor ſhall have a Writ to-the 
Sheriff of London to ſet him at Liberty; for this Writ of Extent was to take 
his Body, &c. till 20/7. not the 100 J. was paid, and confequently, upon 
Tender of the 20/. the Sheriff has no Power to keep him in Priſon; 
ſecus if the Body had been taken hefore Apportionment, for then it could 
not be diſcharged upon Payment of 20 l. it being taken at firſt for the 
whole Debt. | | 

Rol. Abr. 304. If A. leaſes Black-acre for Years to B. and then acknowledges a Statute 

Cro. Jac. 424, to C. and afterwards another to D. then C. takes a Leaſe of the Rever- 

477 fion, and the Rent from A. by which he has ſuſpended the Execution: of 
the Statute during the Term, and conſequently laid the Land open to the 
Extent of D. the ſecond Conuſee, who fues Execution; it therefore 
C. ſhould extend the Reverſion and Rent during his own Leaſe, B. the 
Leſſee is not obliged to pay him the Rent, but may avoid the Extent by 
Plea without Audita Querela, becauſe C. hath ſuſpended the Execution of 
his Statute, the firſt in Date, by the Acceptance of the Leaſe from the 
Conuſor. 

Rol. Abr. 304. If Tenant in Tail acknowledges a Statute, and dies, the Canuſor ſues 
Execution againſt the Heir, he may avoid it by Aſſiſe, without being put 
to his Audita Querela; ſo if a Diſſeiſor acknowledges a Statute, and the 
Diſſeiſee enters, the Conuſee extends the Land, the Diſſeiſee is not put to 
his Audita Querela to avoid the Extent, becauſe there is not the Appearance 
of Juſtice in this Extentz the Conuſor having only a tortious and unlawful 
Seifin of the Land, and conſequently no Power to charge it. 


After an Extent of a Statute in one County, and a Liberate returned and filed, the Conuſee may have 
an Extent into another County, if the Prayer for the ſecond Extent was entered at the Time the firſt Extent 
was taken out; otherwiſe not. Oates v. Robinſon, T. 7 Geo. Stra, 461. Fort. 373. And the Chancellor 
will give Leave to enter the Prayer nunc pro tunc. bid. See farther as to Statutes Staple, &c, Com, 
Dig. 5 Vol. 470, c. | ED IR | a 
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*Page 343 * (C) Of the ſeveral Kinds of judicial Writs 


which lie after Judgment: And herein, 


1. Of the Form, Teſte, and Return of ſuch Writs, 


„i, Head of INE Form of judicial Writs muſt be according to the approved Pre- 


. Writs. cedents in thoſe Caſes; and therefore where on a Writ of Elegit, which 


Cro.Car.162. was Ideo tibi præcipimus quod bona & catalla of the Defendant, gue habuit die 
2 d judicii predif? redditi, deliberari facias, omitting & medietatem terrarum & 
YT Tenementorum predifforum, the Sheriff extended the Lands and Goods, and 
| delivered the Moiety of the Lands, &c. and on Motion the Court refuſed 
Whether do (a) amend the Writ, and held, that the Party muſt take out a new Zle- 
— ore git, the Inquiſition herein being without Warrant, the Sheriff having no 
Statutes of Authority by this Writ to extend the Lands. | 
Jeofails ex- 


tend to judicial Writs, vide Tit. Amendment and Teofail, 
Every 


Execution. 


ts * PO — 
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Every Writ of Execution, in caſe of a common Perſon, muſt beat Teſte Co. Lit. 161 
in Term-time, for being the Proceſs of that Court in which Judgment is 2 loft. 40. 
given, they have no Authority of awarding it at any other Time; but ori- Latch. 11. 


ginal Writs iſſuing out of Chancery may bear Teſte at any Time, becauſe — = 


that Court is always open. | —But if a 

| Writ of Exe- 
cution bear Teſte out of Term, the Sheriff is jaſtißable in executing of it, for he is not Judge of the Validiy 
of the Procely, provided the Court, out of which it iſſues, has Juriſdiction of the Matter, 2 Salk, 700. 
pl. 4. — hut though be is juſtibable in executing ſuch Proceſs, yer if he lets a Perſon eſcape whom he ar- 
reſted on a Capias ad Satisfaciend, which bore Teſte out of Term, no Action hes agaioR him; for the 
Writ was void. 2 Salk. 700. pl. 4. a Ld. Raym. 775. 7 Mod. 29. 11 Mod. go. pl. 20, per Holt 
Chief Juſtice. | 4 


But if Judgment be entered as of Hilary Term, the Party may take out whether it 
Execution in the Vacation following, by a Writ Teſte the laſt Day of the can be aver- 
ſaid precedent Term; for having run through the whole Courſe of a judi- ted, that the 
cial Proceeding, and his Cauſe ripe for Execution, at that Time, it would be 224 So L 
unreaſonable to oblige him to wait till the enſuing Term, by which he might Day ſubſe- 


be diſappointed of the Effect of his Judgment. . Quent to the 
Teſte, wide 
Lev. 173. Sid. 231. Lutw. 332. 2 Show. 430. pl. 443.— Where it appeared that an Execution was 
levied before the Judgment was ſigued, though after the firſt Day of the Term to whick the Judgment related, 
and after the Teſte of the Fieri facias, yet held naught. 2 Show. 494. pl. 460. | 


All Writs of Execution which are ta be executed by the ſole Autho- : 6a” 
rity of the Sheriff, ſuch as a Capias ad (d) Satisfaciendum, Habere facies Hrs Cafe. 
Seiſinam or Poſſeſſnnem, Fieri facias, Liherat', Sc. are good when duly 4 Co. 67. 
executed, though (c) never returned by the Sheriff; for the Plaintiff has (5) But a 
the Effect of his Suit, and there is nathing farther to be done on his Copter ia 


Part; and hence it is faid, that an Execution executed is the End af the puma of 4 
Law. returned, 
for the End 


thereof is to compel the Defendant to appear, and therefore, if the Writ be not retarned, the Arreſt is tors 
tious. 5 Co. 90. a. Cro. Car. 447. (c) Bat if the Party apprehends himſelf injured by an erroneous 
Writ of Exeeution, he may apply ta the Sheriff to return it, and if he refuſes, an Action on the Cafe lieg 
againſt him. Keb. 351, | 


But in caſe of an Elegit, although it be a judicial Writ, yet the Sheriff 5 Co. go. a, 
muſt return it, for this is not be executed by his ſole Authority, but by an 8 74. 
Inqueſt taken by him, according to the Statute of em. 2. therefore be Cie. J. 69 
muſt return the Writ, that it may appear that he hath purſued the Direc- Cro. Klin 584. | 


| tions of the Statute. | + Which ſee, 
| infra, 349. 
5 | Div. 2. 
On this DiſtinCtion it hath been held, that a Capias ad Satirfaciendum * Page 349 
may be taken out, returnable the Term next but one after the Teſte; for 2 Salk. 700. 
in this Caſe the intervening Term makes no Diſcontinuance, it not be- P14 _ 
ing neceſſary, as in Cafe of a Capias in meſne Proceſs, that the Defendant Seo 90d 
ſhould have a Day in Court; for his Cauſe is at an End, and he muſt be in 2 14. Rayw. 
Prifon, whether the Writ be returned or not; whereas on a Capias in 775. 
meſne Proceſs, the Party may be at great Prejudice, by Reaſon of the? Mod. 29. 
Impriſonment in the mean Time. Pf 15 od. A. _ = 
So if a Heri facias iſſues to the Sheriff of S. returnable on a common # Joa. 2994, “ 
Return-Day, and he at the Day returns Nulla bona, a Fieri- ſacias teftatum- 43 
may iſſue the Day following, to the Sheriff of Kent, and Execution by him 
ſhall be good; for though on meſne Proceſs there can be no Teſtatum till 
the Puarto die poſt, yet it is otherwiſe in Writs of Execution, for on theſe 001 . 
the Party has no Day in Court „ corny wow get IAIN 
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may be ſold by the Sheriff on a Feri facias. 5 


Execution. 


*Page 351 3. Of the Capias ad Satisfaciendum. 


This Writ lay only at Common Lew, in cafe of the King, who by hit 
; Prerogative might have Execution of the Body, Goods and Lands of his 
(a) Enacted Debtor; but by the Statute of (a) Marlebridge, cap. 23. it is enacted, That 


52 H. 3. if Bailiffs, who ought to make Account to their Lords, do withdraw them. 
— ſelves, and have no Lands nor Tenements whereby they may be diſtrained; 


2 Inſt. 143, then they ſhall be attached by their Bodies, ſo that the Sheriff in whoſe 
That theſe Bailiwick they be found, ſhall cauſe them to come to make their Account: 
Statutes intro- and by the 25 E. 1. cap. 17. it is accorded, that ſuch Proceſs ſhalt be made 
duced the Ca- in à Writ of Debt and Detinue of Chattels, and taking of Beaſts by Writ 


pias, which 


did not before of Capias, and by Proceſs of Exigent by the Sheriff's Return, as is uſed ig 


lie in theſe a Writ of Account. | 
Caſes, wide 
1 Co. 11, 12. Co. Lit. 289. 2 Iaſt. 394. Godb. 290. 2 Leon. 85. 2 Bulſt. 63. Regiſter 136. 


Rol. Abr. On this Writ the Sheriff cannot take Bail, nor can he return, that the 
904. Party was reſcued, for he may take the Poſſe Comitatus; and therefore if he 
* returns, that the Party was reſcued, an Action lies againſt him for the 
Eſcape, Eſcape, or a new Capias againſt the Party, for an ĩneffectual Execution is az 


Ca. Sa. re- none. 
turnable out 
of Term, not void, though liable to be ſet aſide on Motion. 2 Bur. Rep. 1187, 


4. Of the Fieri facias and Levari facias, 


28 On Elegit Goods may be delivered to the Party, but not upon a H. fa. 
346. 


+ But the Sheriff may ſell for the real Value to a Friend of the Plaintiff's in Truſt, and ſee infra $52, 


The Fieri facias and Levari facias are judicial Writs which lay at the 
Common Law. The Fieri facias, on which the Goods and Chattels of the 
- © © Debtor only could be taken in Execution, took its Name, as my Lord Coke 


2 Lit. () obſerves, from the Words of the Writ, quod Fieri facias de Bonis & 


; Co. 11. Calallis, Sc. but on the Levari facias the Sheriff was commanded quod de 
(c) But the (c) terris & catallis ipfius A. Levari facias, &c. 

Sheriff cannot, | 

by Force hereof, meddle with the Debtor's Lands, ſo as to ſell or deliver them to the Creditor in Satisfaction 
of the Debt, but may collect the Debt out of the Profits of the Land, as the Corn or Graſs growing thereon, 


or out of the Rents payable to the Debtor. Godb. 290. Plow. 441. a. Finch 101, Comb. 470. & vide 


2 Inll. 453. what ſhall be counted the Iſſues of the Land. 


2H. 7. 13. The Sheriff, on theſe Writs, cannot deliver a Furnace annexed to a Free- 
Jean Exe- hold in Execution, though the Writ gives the Sheriff Authority to levy the 
72/* Debt upon the Goods and Chattels of the Debtor; and this. is indeed a 
Chattel; yet they do not give the Sheriff any Authority to break or diſunite 
any Thing from the Freehold, which he cannot do unleſs particularly im- 

| powered by Writ. | 
Dale. Sh. 145. Nor has the Sheriff, by Force hereof, any Authority to ſell an Eſtate for 


3 Co. 13, (4) Life, which being a Freehold can no more be affected by theſe Writs, 
(4) But in 
Comb. 391. it is ſaid to have been admitted, that ſince the Statute 29 Car, 2. c. 3. an Eſtate pur auter Fit 


than 


Execution. 


than any other Eſtate of Inheritance; but he may diſpoſe of (e) Leaſes for (e) But if 
Years, which are but Chattels, be they of ever ſo long a Continuance- the Sheriff on 


a Fieri fatins 
ſells a Leaſe or Term of a Houſe, he cannot turn the Leſſee out of Poſſeſſion, but the Vendee, in ſuch Caſe, 
muſt bring his Ejectment. 2 Show. Rep. 85. per Cur.” 


Alſo on theſe Writs the whole Perſonal Eſtate is liable to Execution, ex- 3 Co. 12. 
cept Wearing Apparel; but it hath been (7) held, that, if the Party hath VU) Comb. ; 
two Gowns, the Sheriff may ſell one of them. 2 Ch. Tat * 
But the abſolute Property of thoſe Goods muſt be in the Debtor, and * Page 332 
therefore, if the Sheriff takes the Goods of a Stranger, though the Plaintiff Keilw. 119, 
aſſures him they are the Defendant's, he is a Treſpaſſer; for he is obliged, 120. 
at his Peril, to take Notice whoſe the Goods are, and for that Purpole 2 es 
may impanel a Jury to inquire in whom the Property of the Goods 9 99. 
is veſted; and this it is (g) ſaid ſhall excuſe him in an Action of (e) Dalt.She- 


Treſpaſs. : riff 146. 
Nor can the Sheriff take in Execution Goods pawned or gaged for Debt, Bro. Tit. 
nor Goods demiſed or letten for Years, nor Goods diftrained. — 's 28, 
yer 67. b. 


7 | in Margine, 
In Treſpaſs the Sheriff juſtified, that by virtue of () a Fieri facias out . 


of the Exchequer for the Queen's Debt, he took the Plaintiff's Beaſts, being Hill. 37 Eltz. 

levant and couchant upon the Land of the Debtor, and ſold them for the 2 Rol. Abr. 
ueen's Debt; and adjudged that it was not lawful, for they were not to T4 S. S. 

be ſold as the Goods of the Debtor, (i) but they might have been diſtrained (55. Sie. thy 


Cattle of a 
for the Queen's Debt. Stranger being 


levant and 
couchant upon the Land of a Perſon outlawed, may be taken by virtue of a Lewari facias for the King: for 


this Writ commands the Sheriff to levy this Duty out of the Iſſues and Profits of the Land, and theſe Cattle 
being levant and couchant, are Iſſues; and were it otherwiſe, it would be in the Power of the Par: , by 
agiſting his Lands, to defeat the King of the Benefit of the Outlawry ; but for this wide Salk. 395. Skin, 618. 
Eomb. 409. Ld. Raym. 305. Salk. 408. pl. 4. 5 Mod. 10g. Carth, 441. Comyns 51 pl. 34. 
12 Mod, 178. Raym. 17 Hard. 101. (7) That as to this Point ic mult be a Miſtake of the Printer ; 
for that the Beaſts may be taken, and not ſold, is a Contradiction. Skin. 619, But as to the principal Point, 
the Caſe is good Law, being on a Fieri facias, which gives the Sheriff Power to diſpoſe of the Goods and 
Chattels of the Debtor only. Comb. 470. | 


Upon a Fieri facias the Sheriff cannot deliver the Defendant's Goods to f 
the (k) Plaintiff in Satisfaction of his Debt; nor ought he to deliver them ( Cre Eli. 


8 We 
to the () Defendant againſt whom Execution is; but the Goods are to be ?,* 4 ** 50 


(m) ſold, and in () Strictneſs the Money is to be brought into Court. adjudged, 

| Lutw. c8 

8. P. (1) 2 Vent. g5. (m) Therefore if the Sheriff on a Fieri facias levies the Goods, and > 
Plaintiff with his own proper Money ; yet he cannot keep the Goods to his own Uſe, for the Authority by 
which he acted was to ſell the Goods, Noy 107. Waller and Weedale, adjudged. Lutw. 589. 8. C. 
cited. (x) But if the Sheriff pays the Money to the Party, it is good, and the Court will allow of ſuch 
Return, becauſe the Plaintiff is thereby ſatisfied, although the Writ run, I quod habeat coram nobis. 


2 Show. 87. pl. 78. But this is ooly by the Permiſſion of the Court, aud not by Force of the Law. 
3 Lev. 203-4» 


But ic hath been holden, that upon a Fieri facias Goods may be ſold to Comb. 452. 
the Plaintiff, who ſues out the Writ, tho? not actually delivered to him. and vie 


Carth. 419. 
Id. Ray m. 251, Salk. 320. pl. 4. 5 Mod. 376. 6 Mod. 292. 12 Mod. 126. where it is admitted to 


be the Practice, to make a Bill of Sale of the Debtor's Goods to the Plaintiff, & wide 2 Vent. 95. 
+ For ſince the Statute of Frauds, Goods are bound by the Delivery of the Writ, 
If the Defendant dies after the Execution awarded, and before it be Cro.Eliz 181. 


ſerved, yet it may be ſerved upon his Goods in the Hands of his Executor Mod, 188, 
3 | or 


Execution, 


em 


In. 


8. P. adjad. Or Adminiſtrator; (a) for by the Execution awarded the Goods are boun 


ed. And and the Sheriff need not take Notice of his Death. 
Ld. Raym. 

695. 'Com. Rep. 117. pl. 82. 2 Ld. Raym, 808, 850, 1073. 3 Will. Rep 399. 12 Mod. 130, 
241. (a) That this was clearly ſo before the 29 Car. 2. c. 3. (pf. 363, Wc.) before which Statute the Goody 
were bound from the Teſe of the Writ ; but by this Statute they are bound only from the Time of Delivery 
of the Writ to the Sheriff; but even ſince the Statute, the Execution ſeems good in this Cafe, for the Statute 
was made for the Benefit of Strangers, who might have a Title to the Goods between the Teſte of the Writ of 
Execution and Time of the Delivery thereof to the Sheriff, and not for the Benefit of the Party, or his Exe. 
cators or Adminiſtrators, Yid: Comb. 33. 2 Vent. 218, Salk, 322. pl. 10. 2 Ld, Raym. 1072. 6 Mod, 
290. 11 Mod. 34. pl. 6. 


Salk. 322. So if the Plaintiff dies, the Execution does not abate, and the Sheriff 
pl. 10. may, notwithſtanding, proceed in it, becauſe the Sheriff has nothing more 
to do with the Plaintiff; for the Writ commands him to levy and bring 
the Money into Court, which the Plaintiff's Death does no Way hinder; 
beſides, an Execution is an intire Thing, and cannot be ſuperſeded after it 


per Cur. 
is begun. 


* Page 353 5. Of the Habere facias ſeiſinam and Poſſeſſionem. 


| The Habere facias Seiſinam and Poſſeſſionem are judicial Writs, which (6) 
Bro. Seilin 7, 1; for the Seilin and Poſſeſſion of Lands and Tenements; the firſt in R 


14. 30. 


De Sheriff Actions, where the Freehold was recovered; the laſt is founded on the (e 


254-5. Ejectione firme, in which the Party is to be reſtored to the Poſſeſſion of his 
Perk. 42. Term of which he was ouſted; the Seiſin or Poſſeſſion on theſe Writs is 
(5) EET uſually performed by the Sheriff, by delivering the Party who recovers, 3 
ever the eit Twig, Bough, Clod, Sc. of the Land; or if it be of an Houſe, by the 


demands 


Land, Rent, Delivery of the Ring of the Door, &c. 7 


or other 
Things in certain, the Demandant, after Judgment, may enter or diſtrain before any Seiſin delivered to h 


by the Sheriff, upon a Writ of Habere facias Seiſinam, Co. Lit. 34. b. (c) For the Recovery of the Pol- 


ſeſſion in Ejectment, vide Tit, Ejeament, 


6 Co. 52.2, To a Writ of Habere facias Seiſinam, the Sheriff cannot return, that an- 


other is Tenant of the Land by Right, for of this there can be no Iſſue 
taken between them, and the Sheriff has nothing to do but to execute the 


King's Writ. 


Rol Abr. 663, A Man recovers ſeveral Houſes in an Aſſiſe, and after the Tenant reyer- 
ſes the Judgment in a Writ of Error, and a Writ iſſues thereupon to the 


Sheriff, to put him in Poſſeſſion of thoſe Houſes ; in this Caſe, though 


the Tertenants are Strangers to the Recovery, and therefore ought not to 
be ouſted without a Scire facias; yet if the Sheriff executes the Writ, and 
lo puts them out of Poſſeſſion by Virtue of it, he is no Diſſeiſor; for he 
acts under the Authority of the Court, which he is ſworn to obey, under 


the Penalty of being fined, if he does nor. 


* 


Rol. Abr. 664 The ſame Law in all Cafes where Execution is of a Judgment wherein 


Floyd and 
Bethel, 


the Demand is made of a Thing certain; but if an Execution is to be e- 
ecuted without mentioning any Thing in particular, there the Shetiff, at 


his Peril, ought to make Execution of the Thing in Demand, otherwiſe 
he will be a Diſſeiſor, for he is obliged to take Notice of the Thing 


in Demand. | 


0) Where 


(o) There the Party ſhall be concluded by the 
Election of one of them, and what further 
Remedy he has when he Has not received 
intire Satisfaction on his firſt TTrit, and 
this either againſt the Party o2 Sheriff, 


| n Cro. Jac. 
338. 8. C. 6 Co. 46. Godb. 187. Lev. 92. Comb. 232. (a) But on Statutes nd Staple, 
and Retdgnizances in, Nature of Staututes Stäple, both may Goods and Lands, being all liable by the 
ſeveral Ads of Patliament chat create melt Serutities, the Conuſet may take all at once or at different 
Times 3 fo that if be. extends the Lande firſt, be may afterwards take the Body. Hob. 60. 2 Rol. Abr. 
475» Vas ant 334 a t * | 


But though the Plaintiſf cannot take out a ſecond Elegit after the firſt is Hob. 2. 
returned, executed and filed; yet, if upon the firſt the Sheriff returns Oro. Jac. 339. 
NMöbil, the Plaintiff may ſue out a ſocond. Pl. 3. 

So where in Debt on a judgment of 2000 J. the Defendant pleaded, that 
the Plaintiff had ſued three ſeveral Elegits on the ſaid Judgment into ſeve- 
ral Counties, on obe of which the Sheriff returned, that he had levied of the 
Defendant's Goods 5001. And on Demurrer it was adjudged, 1f; That x,,- 92 
this Elegit being executed on the Goods of the Party only, the Plaintiff was Gla/exct and 
not precluded by his Election thereof from any Benefit he had at the Com- Morgan, 
mon Law, by any nice Conſtruction of the Word Eegit of the Statute of 22 
Wem. 2. which intended to give a farther Remedy than there was at Com- 496; 4053 
mon Law, and that the Action well lay, otherwiſe the Statute would be a 62. 3805 
Trap to catch, and not a Remedy to help Perſons to their Debts. 20h, Sid. 184. 
That if, as objected, any Lands were extended on the other two Elegits 5. C. and 
which were not returned, the Defendant ought to have ſhewn it in plead- n 
ing. 3dly, That after this Levy on the Goods, he might extend the Lands, bul Me 
and hold them till Debt paid. | ſaid, that the 


| - Court was 
divided, whether the Plaintiff could take out any new Execution. But it is held by my Lord Hobart, 
that if upon an E/egit the Execution be on the Goods only, without any Lands, and they appear not to be 
fatficient, that the Party may have a Capias, for it is in Effect but a Fieri facias, though the Word be 
Elegit. Hob. 58. + 


nm 
pp — m to 1 


+ An Extent is not avoided by Omiſſion of Lands liable. 7. 16. & 17. Car. 2. c. 5. . 2.—0n a De- 
fect in the firſt Execution, a new one may go by ſame /tar. & 8 Geo. I. c. 25. J 4.—80 a new Execution 
ſhall go, on the Eviction of Land extended, 32 H. 8. c. 5. 8 Geo. 1. c. 25. / 4.—Or, on the Diſcharge of 
a i rifoner by Privilege of Parliament, 1 Jac. 1. c. 13. | 

Vol., II. % Ic 


1 ä W At th. te. th. 


N 


Execution. 


— — — — * 


A. ä Dl. r * At. 


. Hob. 52, Cc. Tt was formerly held, that, if a Perſon taken on a Capias ad ſatisfaciendum 
1 5 and died in Fxecution, the Plaintiff had no further Remedy, becauſe he 
ik wag 136, determined his Choice by. this kind of Execution, which affecting a Man's 
143. Liberty is eſteemed the higheſt and moſt rigid in the Law. n (Q] 
Rol. Abr. 903. 26" 4 Ja ani. 
But now by the 21 Fat. 1. cap. 24. reciting, © That foraſmuch as daily 
Experience doth manifeſt, that divers Perſons of Sufficiency in Real and 
0 Perſonal Eſtate, minding to deceive others of their juſt Debt, for which 
e they ſtood charged in Execution, have obſtinately and wilfully "choſen 
e rather to live and die in Priſon, than to make any Satisfaction accord. 
<« ing to their Abilities; to prevent which Deceit, and for the avoiding 
« ſuch Doubts and Queſtions hereafter, be it declared, explained and 
* enacted, That the Party, or Parties at whoſe Suit, or to whom an 
„ Perſon ſhall ſtand charged in Execution for any Debt or Damage 
e recovered, his or their Executors or Adminiſtrators, may, after the 
„% Death of the Perſon ſo charged, and dying in Execution, lawfully: 
* ſue forth and have new Execution againſt the Lands and Tenements, 
% Goods and Chattels, or any of them, of the Perſon ſo deceaſed, in ſuch 
% Manner and Form, to all Intents and Purpoſes as he or they, or any 
© of them, might have had by the Laws and Statutes of this Realm, 
« if ſuch Perſon ſo deceaſed had never been taken or charged in Exe- 
. 4 . , 4 


e cution.“ | | 
Provided, that this Act ſhall not extend to give Liberty to any Perſon 
* or Perſons, their Executors or Adminiſtrators, at whoſe Suit or Suit 

* any ſuch Party ſhall be in Execution, and die in Execution, to have or 
e take any new Execution againſt any the Lands, Tenements or Heredi- 

« taments of ſuch Party dying in Execution, which ſhall at any Time af- 
< ter the ſaid Judgment or Judgments be by him ſold bona fide, for the 
« Payment of any of his Creditors, and the Money, which ſhall be paid for 

te the Lands fo ſold, either paid, or ſecured to be paid, to any of his Cre- 

« ditors, with their Privity and Conſent, in Diſcharge of his or their due 
| <« Debts, or ſome Part thereof.“ | 1 
Page 355 HK. nt againſt B. and he takes out a Capias ad ſatisfacies- 
Velv. 52. dum, directed to the Sheriff of Middleſex, who directs his Precept to the 
= ” and p Bailiff of the Liberty of the Duchy ad Cap. B. ad reſpond. A. inſtead of ad. 
hs "" ſatisfaciend. and thereupon the Sheriff returns Cepi Corpus ſecundum exigen- 
tiam brevis; though by this Return the Sheriff makes himſelf liable to the 

Debt to the Plaintiff, by not purſuing his Authority, yet A. may take out 

a new Writ of Execution againſt B. for he never was in Cuſtody by virtue 

x | of the Capias ad ſatisfaciendum. | 
Cro. Car. 40. So if a Party taken on a Capias ad ſatisfaciendum eſcapes, or is reſcued, 


Vent. 4 though the Sheriff is hereby liable, becauſe he ought to have taken the Poſſe 
But for this Comitatus, yet the Plaintiff may take out any new Execution, and ſhall not 
wide Tit. be compelled to take his Remedy againſt the Sheriff, who may be dead or 
Eſcate. inſolvent. | 
Salk. 318. If on a Fieri facias all the Money is not levied, the Plaintiff may take 
pl. 1. out a new Execution; but as ſuch new Execution muſt be grounded on 
Oviat and the firſt Writ, ſuch Writ muſt be returned, and muſt recite, that all the 
4 Money was not levied on the firſt; but if on the firſt Writ all the Money 
had been levied, it need not be returned, for no further Proceſs was ne- 
ceſſary. 


: If on a (a) Fieri facias the Defendant pays the Money to the Sheriff, he 
Cro, Eliz. is diſcharged of the Execution, and the Plaintiff muſt bring his Action 


5.7 of tt againſt the Sheriff. 

on a Capins ad & 
[utisfaciend. | | 
he pays the Money to the Sheriff, ſor that Writ only impowers him to take the Body. 2 Lev. = 
| | 2 On. 


* 


— 


So if the Sheriff take (a) Goods in Execution by virtue of a Fieri facias, 2 Mod. 214. 
whether he ſells them or not; yet, being taken from the Party! againſt Salk. 223. 
whom the Execution was ſued, he may plead that Taking in Diſcharge of (a) So if the 
himſelf, and ſhall not be liable to a ſecond Execution, though the Sheriff — 28 | 
hath not returned the Writz and the Reaſon is, becauſe the Defendant Party, this is 
cannot avoid the Execution, and he would therefore be in a very bad Con- 4 good'Exe- 


dition if he was to be charged the ſecond Time; and if the Sheriff dies cation, and 
after the Goods are taken in Execution, his Executors are liable to the — — 
Plaintiff, for they have quid pro quo, and it is in Nature of a Contract raiſed the Money. 
by Law. Keb. 551.” 


| | But if 
there be an Execution againſt J. $. and he brings 90 1. Part of the Condemnation Money, 


to the Sheriff, 
who refuſes to take it, ſaying the Plaintiff in the Action will not accept it, and thereupon J. S. deſires the 
Sheriff to keep the Money till che Plaintiff comes to Town; if in this Caſe the Sheriff is robbed, 7. S. muſt 


pay the Money over again. 2 Show. 172. pl. 166. wide Tit. Bailment. 


p : 
111 N 
= * 


As therefore the Defendant in theſe Caſes is diſcharged as to the Plain- Hob. 206. 
tiff, hence it ſeems to be clearly agreed, that the Plaintiff may maintain an 4 _ 404+ 
Action of Debt againſt the Sheriff; for though there is no actual Contract ol 3 
between the Sheriff and the Creditor, yet the levying the Money creates a pl. 271 


4 pl. 271. 
Contract in Law, which lays a Lien on the Sheriff; for otherwiſe the Party EE 
would be without Remedy. 


Alſo it has been held, that an Action lies even by an Executor againſt 2 Show, 79. 
an Under-Sheriff for Money levied on a Fieri facias, as Money received pl. 63. | 
to the Plaintiff's Uſe, though before the Return of the Writ; for if the 47 pl. 271. 
Sheriff were permitted to ſtave off the Action by his Delay, in not re- 


turning his Writ, it would be allowing him to take Advantage of his own 
Wrong. | | | 30428 GIG 


So it hath been held, that ſuch Action is not within the Statute of __ | 
Limitations; for though it be not a Matter of Record till the Writ be 1 79. 
returned, yet it is founded upon a Record, and hath a ſtropg Relation 3 2 


to it. |  Welbye. 


| 2 Mod. 212. 
8. C. adjudged by three Judges againſt Scroggs Juſt. becauſe the Action was brought againſt the Defendant as 


an Officer, who acted by virtue of an Execution; in which Caſe the Law did create no Contract, and that 
here was a Wrong done, for which the Plaintiff had taken a proper Remedy, and therefore ſhould not be 
barred by this Statute, Mod. 245. Cro. Car. 297. 2 Ld. Raym. 838, 880, 883, 1441: 


* And as the Law ſubjects the Sheriff to an Action in theſe Caſes, ſoit *Page 356 
(b) veſts ſuch a poſſeſſoty Property in him in the Goods taken by him in | 
Execution, that if they are taken out of his Poſſeſſion, he may maintain 2 Saund. 47, 
Treſpaſs or Trover againſt the Wrong-doer, at his Election, as well as a W 
Carrier or Bailee of Goods, and here. he could not return a Reſcue, but '® 9 hi * 
muſt anſwer for them. 6 nene 
; Sheriff returns 
Nulla bona, and there is a Recovery againſt him for his falſe Return, that veſts no Property of the Goods in 
him, but they remain in the Party, and are liable to any ſubſequent Execution for his'Debt. 2 Vern. 2 38-9, 


Where the Sheriff pleaded, that he levied Goods to the Value of 161. and they were reſcued out of his 
Hands, and held an ill Plea on Demurrer, 2 Saund. 343-4. 


If A. and B. have two ſeveral Judgments againſt C. and they take out Carth, 419, 
two Writs of Tieri facias, which are both delivered to the Sheriff on the 420, Sma/- 
lame Day, and the Sheriff executes that which was laſt delivered, it bear- _ e 

ing Ry 


2 Jon. 97. 2 Mod. 214. Taylor and Baker, paid to Sheriff on Ca. Sa. 12 Mod. 230.— 2 Show. 139. 


pl. 115. S. P. adjudged bad.—Secus if he had paid it to the Plaintiff's Attorney on Record. 2 Show, 139. 
Pl. 116. admitted, for that would have been a Payment to the Plaintiff himſelf; ſo Payment on Ca. Sa. to 
Waren of Fleet bad. 1 Mod. 194. | Sg 
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Exetution. 
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8 


8 have executed chat which was firſt delivered, he takes the ſame Goods and 
4 3. S. delivers them in Execution on the firſt Writz this ſecond Execution js 
Li. Raye, void; for though che Sheriff ought to have executed the Writ that was 


251. firſt delivered, yet having executed the laſt firſt, the Vendee ſhall keep 


- 


pad. 176. Goods, and the Party muſt ſeek his Remedy againſt the Sheriff; and * 
rod. 26. Reafon hereof is, for the 18 of Purchaſers under Sheriffs upon Execu- 
42 * . 
tions; for otherwiſe it wauld be dangerous to make ſuch Purchaſes of She. 
riffs; which might make Writs of Execution of no Effect. 
Carth. 420. So where a Writ of Fieri facias is delivered to the Sheriff to Day, and 
another to Morrow, and the Sheriff executes the laſt firſt, by making Sale 
eben. of the Goods, ſuch Sale will ſtand good, and the Vendee ſhall hold the 
Goods againſt him who firſt delivered the Writ to the Sheriff; and his Re- 


medy is only by Action againſt the Sheriff. 


9 1 «i. 1 * — — 4 
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(E) Of the Authozity and Juriſdictton of the 
Court out of which the Execution iſſues; 
and Herein of the Manner of executing a 
Judgment, where the Record Has been 
removed from an Inferioz to a Superio2 
Court. 


"0a. Udgments muſt be executed in ſuch Courts in which they are given; 
N — by ſuch Proceſs and Means as the Law allows, 2 agreeable 
to the eſtabliſhed Practice of thoſe Courts; and therefore, in caſe an infe- 

(3) For this rior Juriſdiction refuſes to execute a Judgment, a (3) Writ of Adjudira- 
vide F. N. B. tiong Judicii lies, which if they diſobey, the Superior Courts grant an At- 


42+ tachment. 


If a Man recovers in a Court-Baron, they have not Power to make Exe- 
22 Aff. -2, cution to the Plaintiff of the Goods of the Defendant ; but they muſt diſ- 


Rol. Abr. 543. train him, and retain the Diſtreſs till Satisfaction. 


8. E. | : 

Bro. Court Baron S. C. but a 2#<re made, for it is uſual for the Suitors aſſigned by the Steward to tax the 
Sums, and then to award a Leværi facies, ——By Brownl. $1. upon a Lewari out of a Court-Baron, Goods 
cannot be ſold without a Cuſtom to ſell, Sc. & Noy 17, 20. 


But it hath been held, that Execution may be in a Hundred-Court by 
* Page 357 Levari facias, and that where the Books ſpeak of a Diſtringas, they mult 
jg be intended of a Levari, for a Diſtreſs infinite would be endleſs in an 
Dos and Par. Execution. | | | | 
miter. 


2 Keb. 117, 126. S. C. It is held, that, though the Proceſs of an Hundred-Court is a Difringas, a 
Levari may be good by Cuſtom. Comb. 124. Show. 47. 3j}Danv. 304. (L) pl. 1. 2 Lutw. 1369. N. L. 
439. Carth, 53. — And in 3 Lev. 203. it is held, that the Precept may iſſue from the Sheriff, though the 
Suitors ate Judges, : 


8 If Judgment is given in Debt in C. B. and the Record removed in B. R. 
Fab. . by Writ of Error, and Judgment affirmed (be it after Scire facias, and 
C. Sir Appearance upon it, and Errors aſſigned, or otherwiſe), and Execution 

2 | awarded 
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was in C. B. ＋ removed in B. R. by Error, & c. fot otherwiſe the Lade 2 Sell 
convius eſ in the Capias ſhall be intended of a Conviction in B. R. and, © 
this was ſaid by the Clerks to be their Courſe; wherefare a Super/edeas 
was awarded of the Execution quia erronicꝰ emanavit, the Writ. not being 
returned. | | 

If a Writ of Error be brought of Judgment in B. R. in Treland herey ga. 321. 
and the Judgment is affirmed, the Method is to have a Writ, recitiog all pl. 6. Cave 
the Proceedings here in England directed to the Judges of the King's Bench — * 
in Ireland, requiring them to iſſue Proceſs of Execution; and by this man- 3% %½/ U 
datory Writ the Cauſe is reſtored to that Court; but no Writ of Exe- L4. Raym. 


cution of ſuch a Judgment can iſſue here. 27. 
12 Mod. 255. * Gan, 460, 


F) Tho are intitled to, and may ſye out 
Execution. a ; ' 
O Perſon is intitled to, gr can ſue out Execution, who is not privy Rad. Abr. 
N to the Judgment, or intitled to the Thing recovered, as Heir, Exe- 889. ny 
cutor, or Adminiſtrator to him who has Judgment. 
But if an Adminiſtrator, durante minori £taje of an Executor, recoyers in Rol. Abr. 
Debt, and before Execution the Executor comes of ge, he ſhall have a — 


Scire facias on this Judgment, for carrying on the Suit in Right of the 37.5 Nes 
Executor, made the Executor privy thereto. 5 


So if J. S. makes A. Executor, upon Condition, that if A. does ſuch N, 7 
an Act, that the Executorſhip ſhall ceaſe, and that then B. ſhall be Exe- ern 
cutor ; if A. recovers in Debt, and then does the Act, B. ſhall take out by threeJudges 


Execution. one. 


If a Feme, Executrix to J. S. marries, and her Huſband and ſhe bring Rol. Abr. 589. 
an Action of Deht an an Obligation, as Executrix to J. S. and have Judg- 22 a 
ment, and the Wife dies; in this Caſe the Hufband, though Privy to ,7'* aJjudg- 
the Judgment, ſhall not ſue out Execution, for he is not 1nticled to the Cro.Car. 205. 
Thing recovered, but the ſame belongs to the ſucceeding Repreſentatiye 227,464, 8. C. 
"3 # 

So where A. ſued as Adminiſtrator to J. S. on an Obligation entered into „r. . 
by the Defendant to the Inteſtate, and had Judgment, and afterwards the | — 4. 
Letters of Adminiſtration were repealed ; though 4. was privy to this Judg- Sir Chart 
ment, and took out Execution thereupon, yet the Court granted a Super- Yelvertone. 
ſedeas thereof, and held, that, the Adminiſtration being revoked, the ſuing * _ 
out Execution afterwards was void; for the Adminiſtrator had no Intereſt . * 
or Authority, but as a miniſterial Officer to the Ordinary. 5 tween Turner 


| and Davis, 
for if he were permitted to ſue out Execution, he would, notwitſtanding, be ſubject to the Action of the 


rightful Adminiſtrator, which would create a Circuity of Action, which the Law abhors. 


Alſo it was formerly held, that if an Adminiſtrator had Judgment in“ Page 358 
Right of his Inteſtate, and died before Execution, that the Adminiſtra- Cro. Jac. 4. 
tor de Bonis non could not have a Scire facias, ſo as to take out Execution 2 
on this Judgment, not being privy to the Record. 1 
three 2 againſt Gawdy Juſt. Velv. 83-4. S. P. per Cur.” 

5 But 
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Execution. 


Sd. 9. But where an Executor had Judgment, and ſued out an Elegit, but died 
Harriſon and Inteſtate before the Debt was levied; yet it was held that the Adminiſtrator 
* die bonis non ſhould take Advantage thereof, and that the Elegit being ſued 
out, made it an Intereſt veſted, though it would have been otherwiſe if 
Execution had not been ſued out. | [red nos am 
And now by the 17 Car. 2. cap. 8. par. 2. it is enated, “ That where 
(a) For this any judgment, after à (4) Verdict ſhall be had, by or in the Name of 
2 a. * any Executor or Adminiſtrator in ſuch Caſe an Adminiſtrator de bonis 
A non may ſue forth a Scire facias, and take Execution upon ſuch, Judg- 
where it is ment.“ TIFFs: 
ſaid per Cu- * N 5 | * * | 
riam to be but reaſonable, and within the Equity of this Act, that an Adminiſtrator de Boni, non ſhould be 
rmitted to perfect an Execution begun by an Executor or Adminiſtrator, though the Judgment was by De- 
ault, c. See 2 Ld. Raym. 1072. 11 Mod. 34. pl. 6. 


46 E. 3. 25. b. If a Man has Judgment for the Arrearages of Rent, and dies, his Exe- 
Rol. Abr. cutor ſhall ſue out Execution, and not the Heir; for by the Recovery it 


* becomes a Chattel veſted, to which the Executor is intitled. 

So if the Demandant in a Writ of Couſenage, or (4) other real Action, 
43.5 5- b. in which Land and Damages are recovered, has Judgment, and dies, the 
Rol. Abr. Heir ſhall take out Execution as to the Land, and the Executor as to the 
889. Damages. 
(5) So of a 


Recovery in Waſte, the Heir ſhall have Execution of the Land, and the Executor of Damages. 43 E. z. 2. 
Rol. Abr. 889. S. C. | | 19 


48 E. 3. 12.b. If a Statute be entred into, to Huſband and Wife, and the Huſband 
— Abr. dies, the Wife ſhall take out Execution. > 10811 
9» 8. = k ' ' . 
But for this Soif Huſband and Wife recover Lands and Damages, - and the Huſband 
1 dies, the Wife ſhall have Execution of the Damages, and not the Exe- 

342.889.890. cutors of the Huſband. | 1 
Hob. 61. If there are two Executors who have Judgment, and the one prays a Ca- 
pias, and the other a Fieri factas, it is ſaid the Capias ſhall be awarded, as 
being beſt for the Teſtator. „ 
Cro. Jac. 159. If the Preſident of the College of Phyſicians brings an Action againſt 
Fs * one for practiſing Phyſick in London without Licence, purſuant to the Statute 
Ae, adjady- 14 &-15 H. 8. c. 5. and has Judgment, and dies before Execution; the 
ed without Succeſſor, and not the Executor of him who recovered, ſhall ſue out Exe- 
Argument. cution ; for this Action is given to the Preſident by an Act of Parliament, 
and the Proceedings, and Judgment thereupon obtained by him, was in 
his Corporate Capacity; and therefore the Succeſſor, on whom the Law 
transfers the Duty, ſhall take out Execution. 


6) Of the Perſons again} whom Execution 
map be ſued out :; And herein, 


1. Of ſuing Execution where there are ſeveral Parties concerned. 


„ H. 7. 6. IF a Man has Judgment in an Aſſiſe againſt any Three for Lands and 
Rol. Abr. 888. 1 Damages, he cannot ſue Execution byCapias againſt one only, for the 
Damages; 


- 


% 
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Execution. 
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— 


Damages; but the Capias ought to be againſt all, for the Execution ought 
to enſue the Nature of the Original. Þ t Sed gu. of 


| this, if the 
Recovery againft the three is ſtated, that it may agree with the Record, as every Defendant is liable for the 
whole, and may, if he is taken in Execution, and pays the whole, call on the others for Contribution? 


2 


So if a Man has Judgment in Debt againſt two, he muſt take out joint ® Page 359 
Execution againſt both, and (a) cannot have a Capias againſt one, and an Rol. Abr. 
Elegit againſt the other. 888. Beverley 


and Beverley. 
For this vide Cro. Eliz. 573-4. 5 Co. 86-7. S. P. (a) Yide Hob. 59. Cro. Car. 75, 


+ See the laſt Note 


But if a Man has Judgment for Damages againſt Two, and he fues 1 E. z. 13: 
out a Scire facias againſt both; if one be returned ſummoned, and he Rol. Abr. 
makes Default, and it be returned, and the other hath (5) nothing, the 255 8. C. 


Plaintiff may have Execution againſt him who made Default for the [ee we 
Whole. | | 


| that one 
Te of them is 
dead, he ſhall have Execution for the whole againſt the other. 1 E. 3. 13. b. Rol. Abr. 890. 8. C. 


So if Two become Bail for 4 and he is condemned, and there is Rol. Abr. | 
Judgment on Scire facias againſt the Bail, the Plaintiff may take out 888. Dixon 


2 


Execution againſt either of them, being ſeverally as well as jointly d dame 
dens, , 5 | % Head of 


6 _ 2 nne. 7751 Bail. 
If there be Judgment in Debt againſt Two, and one dies, a Stire facias | 
lies againſt the other alone, reciting the Death, and he cannot plead, that 7 
the Heir of him that is dead has Aſſets by Deſcent, and demand Judg- Snare. 
ment, if he ought to be charged alone; for at (c) Common Law, the Lev. 30. S. C. 
Charge upon a Fodanienc being (d) Perſonal ſurvived, and the Statute of Keb. 92. 
Weſim. 2. c. 18. or 13 E. 1. c. 18. that gives the Elegit, does not take * * 
away the Remedy of the Plaintiff at the Common Law; and therefore the judged. 
Party may take out his Execution which Way he pleaſes, for the Words 1 E. z. 13. 
of the Statute are, Sit in Eledlione; but if he ſhould, after the Allowance pl. 41. 
of this Writ and Revival of the Judgment, take out an Elegit to charge 3 E. 3. l. 37- 


the Land, the Party may have Remedy by (e) Suggeſtion, or elſe by Au- & wvide2g Afl, 


- Pl. 37: 
dita Querela. 29 E. 3. 29. 
4) For the 


Difference between Real and Perſonal Execution, and that a Perſonal Execution will ſurvive, though a 
real one will not, wide 3 Co. 14. Yelv. 209. Raym. 153. 2 Keb. 3. 331. 4 Mod. 315. 3 Keb. 
295. Salk. 319. pl. 2. Show, 402. Holt 1. pl. 2, Carth. 236. Salk. 261. pl. 1. (e) For this 
wide F. N. B. 166. 44 E. 3. 10. See Comb. 441. 5 Mod. 338. Carth. 404. Show, 405. Id. 
Raym. 244. - | | £40 


* 


2. Of ſuing out Execution againſt the Heir and Executor. 


there be Judgment againſt one who has Lands in Fee-ſimple, or if But for this 
ſuch a one acknowledges a Statute, and dies, and his Lands deſcend to his vide Tit. Heir 
Heir,* Execution may be taken out againſt the Heir, but his Body is pro- and Anceſtor, 


| 4 D 
tected; for it would be molt unreaſonable to ſubject the Heir to the Pay- . > ta 
4 | | | ment 207. pl. 15. 
344. pl. 1. 


Moor, pl. 203. Co. Lit. 103, 290. 


* See the ſtat. 3 W. & M. c. 14. f. 5, 6. where Execution ſhall go againſt the Heir, after an Alienation 
of Lands deſcended, 
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309 H. 6. 45. So if a Recovery be in an Aſſiſe againſt them upon a Diſſeiſin, Execution 


» uh — — 2 — pes "oy 


ment of his Anteſtot's Debts,” any farthet than to the Value of the Aﬀſers 
deſcended. | 13-5036} 90) 46S 63 
„So if there be Judgment againſt J. S. and he dies Inteſtate, or having 
For {RY **. made his Executor, a Fieri facias may be executed of his Goods FA 
-uters and Ad. Hands of the Executor or Adminiſtrator. | 


rats, | R | | | | | 
7444 Mod. 188. 2 Vent. 218. Skin. 257. pl. 4. 2 Show. 485. pl 449. Salk. 32 , pl. 10. 21.4, 
Ray. 808, 850, 4073. 3 Will. Rep. 399. 12 Mod. 130, See Ld; Raym. 2444. Salk. 319. pl. 3. 
5 Mod. 338. Carth. 404- | 9 


3. Of ſuing out Execution againſt Infants. 


By the (F) Common Law, if Judgment be given againſt a Man for 
* Page 360 Debr or Datnages, and the Defendant dies before Execution ſued, his 
Co It. 290, * Heir within Age is not liable to Execution during his Minority; but the 
Rol. Abr. 140. Parol muſt demur in ſuch Caſe till he comes of Age. 


But tho” 
8 2 Judgment in Debt, or upon a Statute or Recognizance, there can be no proceeding againſt «ti TWfarit 
at Common Law during his Minority, yet there may in Chancery, and a Sequeſtration may iſſue againſt his 
Lands. 2 Chan. Ca. 163-4.——That the Lands of 6tie who enter into a Statute Merchant, Staple, or 
Recognizance, are not extendible in the Hands of his Heir, until he comes of Age, wide Bro. Stat. Merch, 


33. Co. Lit. 290. Moor, pl. 121, 203. Dyer 239. Co. Ent. 12. Vide ante 337. 


Co.Lit.290.a, And this Privilege of Infancy does not only protect the Infant, but all 
others who are affected by the Judgment; as if there be Father and two 
Daughters, and Judgment be given for Debt againſt the Father, who dies, 
one of the Daughters being within Age, Partition being made, the eldeſt 
ſhall not be charged alone, but mall have the Benefit of her Siſter's Mino- 
rity, which puts a Stop to the Execution. | 
Co.Lit.2g0.a, So if the Conufor of a Statute Merchant dies, and his Heir within A 
Bro. Stat. endow his Mother, the Land in Dower ſhall not be extended during 
Merch. 33. Minority of the Heir, | 


4. Of ſuing out Execution againſt a Feme Covert. 


Rol. Abr. If a Perſon recovers in Treſpaſs againſt Baron and Feme, Execution ma 
890. but for be ſued out againſt the Feme after the Death of her Huſband. | 


this dide Tit, 
Baron and Nut, and Cro. Car, 518, 526. 3 Keb. 205. 


Rol. Abr. ſhall be againſt the Feme after the Death of her Huſband, as well for the 
346. S. C. Damages as for the Principal. | 

46 E. z. 23. So if in a Quare Impedit, Damages be recovered againſt Baron and Feme 
Rol. Abr. to the Amount of two Years, and the Huſband dies, the Damages may be 


pn ie recovered againſt the Wife. | 

5. Of ſuing out Execution againſt privileged Perſons. 
het for this There can be no Execution taken out againſt a Member of Parliament 
11 . during Privilege of Parliament. 
vilege. Alſo 


+ For preventing Delays of Juſtice, by Reaſon of Privilege of Parliament, ſee 10 Geo. 3. c. 50. which 
enacts, That Suits may at any Time be proſecuted in Courts of Record, Equity, or Admiralty,-and Courts 
having 


* EI GO 1 — _ a > — 


Alſo no Capias can iſſue againſt a Peer; for even in the Caſe of a private 6 Co. 52. 
Perſon at Common Law, the Body was not liable to a Man's Creditors; Hob. 61. 
and the Statute of E. 3. which ſubjects the Body, does got extend to Peers, Cro.Car.20g. 
beezuſe of the Sacredneſs of their Perſons; as alſo the ſoppoſes, that 

Perſons thus diſtinguiſhed by the King, have wherewithal otherwiſe to. ſa- 

tisfy their Creditors. | | | 


6. Of ſuing out Execution againſt a Clerk, or one in Holy Orders. 


If x Writ of Execution be taken out againſt a-Clerk in Holy Orders 2 Rot. Abr. 
o a Judgment obtained againſt him, or upon a Statute Staple, or Re- 474 
cognizance in Natuse of it, which he has entted into ; and the Sheriff Rel Abr. 891. 
returns, that he is a Clerk, he ought to extend his Lay Fee and Chattels, 3 47 2. 
or return that he hath neither; bot if he returns, guad Cloricus fit beneficig. 
tus nullum babens Laicum Feodum, ſed quod banefictatus | why ſuch a Diaceſe,  _ 
then (a) a Writ of Sequeſtration ſhall iſſue to the Biſhop to ſequeſter the (% That the 
Living, Writ in this 

| C.o.aſfſe is like 
Fieri facias, and the Biſhop is in Nature of a Temporal Officer or Ecclefiaſtical Sheriff, and moy, as the 
Sheriff. in other Caſes, ſeize Eccleſiaſtical Things and ſell them, and muſt return Fieri feci, and not Segugſtrari 
feci upon thia Writ, Mod. 257. 2 Mod. 258. 


So if the Conuſor of a Statute Merchant 8 a Clerk within Orders, 

by the Statute 13 E. 1 f the Sheriff cannot take the Body in Execution; 

and if he returns, that he is a Clerk, no Execution ſhall be granted to the 

Sheriff to. levy the Debt de boni Ecclefraflacis, for his Perſon is protected 

* by the Letter of the Statute, and the Statute doth not ſubject the Bora Kc. * Page 361 
cleſiaftica to the Execution. but in this Caſe the Conuſer may have Exe- 

cution granted out of his Lay Fee. | 


—_— | .. Reg. Jud. 8. 
Bro. Stat. Merch. 38, Co. Ent. 13, + 1; E. by ſcat. 3. 


On a Fieri facias againſt a Fellow of Wincheſter College, the Sheriff re- Salk. 320. 
turned Clericus beneficiatus nullum habens Laicum Feodum, whereupon a Freri Pl. 5. Maſe- 
facias de boni. Ecclefiaſticis iſſued to the Biſhop, who ſent his Mandate to en — 
the Warden and Fellows of the College to ſequeſter bis Salary, and they Ld. Raym. 
refuſed ; and it being moved in B. R. to know, whether the Biſhop might 265. 
not compel them by Eccleſiaſtical Cenſures, the Court thought that this 
was not an Eccleſiaſtical. Conſtitution, the Univetſities being only Societies 
ad Studendum & Orandum, but ſaid that a Prebend is an Eccleſiaſtical Be- 
nefice; and in ſuch Caſe, if the Prebend have a ſole diſtinct Corps, it 
may be ſequeſtered z but where he is only a Member of the Body'ag- 
gregate, and the Inheritance is in the Dean and Chapter, there cannot be 
a. Sequeltration, and therefore they left the Bifhop. to do as he ought 
by Law, * Aae 


þ : a £77; *& . 
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* 


* 


| | . " 26% an! © 
having Cognizance of Cagſes matrimonial and teſtamentary again Peers, and: Members of the Mouſe of Com- 
mans, ws 1 Servant. But the Perſons of Members of the Houſg of Commons are not to be arrefteg 
or. impriſoned. | | | © 
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(H) At what Time Execution may be ſued 
out, and herein of the Neceſſity of a Scire 


facias. mn 
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1 lj 2 Inf, 471. T Common Law, in Real Actions where Land was recovered, the 

N 5 Co. 88. 6 Demandant, after the Year, might take out a Scire facias to revive 

LY 7 = is Judgment, becauſe the Judgment being particular in the Real Action, 

— See Salk. 258. gudad the Lands with a certain Deſcription, the Law required, that the 

©: pl. 11. 322. Execution of that Judgment ſhould be entred upon the Roll, that it 

ol 2 might be ſeen, whether Execution was delivered of the ſame Thing of 
1 2 187, which Judgment was given; and therefore if there was no Execution ap. 
1 6 od. 14. Pearing on the Roll, a Scire facias iſſued to ſhew Cauſe, why Execution 

17 ih ö | 212,292, 296, ſhould not be. - | 

18 338 12 Mod. 372. 1 

| iN 506. 3 Will. Rep. 36. Barnes 132. 2 Barnes, 165, 172. Stra. 100, 301. Show. 402. Salk. 261, 


pl, 1. Holt. 1. pl. 2. Carth. 236. 


2 Inſt. 469. But if the Plaintiff, after he had obtained Judgment in any Perſonal Ac- 
0-0, 31+ tion, had lain quiet, and had taken no Proceſs of Execution within the 
* 351% Year, he was put to a new Original upon his Judgment, and no Scire facias 
was iſſuable by Law on the n becauſe there was not a Judgment 
for any particular Thing in the Perſonal Action, with which the Execution 
could be compared; therefore after a reaſonable Time, which was a Year 
and a Day, it was preſumed to be executed, and therefore the Law al- 
lowed him no Scire facias to ſhew Cauſe why there ſhould not be Execu- 
tion; but if the Party had ſlipped his Time, he was put to his Action on 
the Judgment, and the Defendant was obliged to ſhew how that Debt, of 
which the Judgment was an Evidence, was diſcharged. 

To remedy this, and make the Forms of Proceeding more uniform in 
both Actions, the Statute of Weſtm. 2. 13 E. 1. ft. 1. c. 45. gave the Scire 
facias to the Plaintiff to revive the Judgment, where he had omitted to ſue 
Execution within the Year after Judgment was obtained ; the Words of 
the Act are Quod ea que inveniuntur irrotulata Coram eis qui record" habent, 
ſve ſervitia aut conſuetudines recognitæ, aut alia quecunque irrotulata, fi re- 
cens ſit cognitio, viz. infra annum, ſtatum habeal conquerens illius recognitionis, 
& fi forte a majore tempore tranſactio facta fuerit aut illa recognitio, pre cipiatur 
vic quod Scire faciat, &c. | | 

Sid. 351. It hath been doubted, whether a Scire facias lay to revive a Judgment 
in Ejectment after a Year and a Day, either by the Common Law, or by 
Ld. Raym *Force of this Statute ; for at Common Law this was looked upon as a Per- 
669. ſonal Action and it was thought that the Statute extended only to ſuch Per- 
Page 362 ſonal Actions in which Debt or Damages are recovered, and not to provide 
a Remedy in this Caſe, when at the Time of making the Act the Poſſeſ- 
ſion was not recovered in this Action; but it ſeems now ſettled and con- 
firmed by daily Practice, that a Scire facias lies on a Judgment in Eject- 
ment, for the Words of the Act are, Sive ſervitia five conſuetudines five alia 
| 663,07 wh irrotulata, which comprehend all Judgments, and give the like 
emedy on them by Scire facias, as ne Demandant had on a Judgment in 
a Real Attion at Common Law. 


co. Lit. 291... Here alſo it may be proper to diſtinguiſh between taking out Execution 
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; | 0 2 Inſt. 469. on Judgments and Recognizances at Common Law, and on Statutes Mer- 
ut | . N. B 296. 

| qd Bro. Recognizance 17. 
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chant and Staple ; that on the firſt Scire facias after the Year and Day, is 
abſolutely neceſſary ; but as to Statutes Merchant, &c, the Conuſee may 
at any Time ſue Execution on them, without the Delay or Charge of a 
Scire factas. 

The Reaſon, why the Plaintiff is put to his Scare facias after the Year, is 2 Int. 470. 
becauſe where he lies quiet ſo long after his Judgment, it ſhall be preſumed nd admitted 
he hath releaſed the Execution, and therefore the Defendant ſhall not be 7 
diſturbed without being called upon, and having an Opportunity in Court Caſes on this 
of Pleadiog the Releaſe, or ſhewing Cauſe, if he can, why the Execution Head. 
ſhould not go. | 

Alſo it is ſaid in Salkeld, that, if a Judgment be above ten Years ſtanding, 2 Salk. 598. 
the Plaintiff cannot ſue a Scire factas without Motion in Court 4 and Pl. 3. Per Car”, 
if it be under ten, but above ſeven, he cahnot have a Scire facias without a 
Motion at the Side-Bar; and a Note is added, that if after ſuch Motion, 
and Judgment revived by Scire facias, the Defendant dies before Exe- 
cution, the Plaintiff muſt ſue a new Scire facias, but may have it without 
Motion, for the Judgment was revived before. 

But though the general Rule be, that the Plaintiff cannot take out Exe- 
cution after the Year and Day without a Scire facias, yet the Rule muſt be 
underſtood with theſe Reſtrictions. | 

That if the Defendant brings a Writ of Error, and thereby hinders the Cro Jac. 364. 
Plaintiff from taking his Execution within the Year, and the Plaintiff in Er- Yelv. 7. 

ror is nonſuit, or the Judgment affirmed, the Defendant in Error may pro- 1 H. 7. 16. b. 
ceed to Execution after the Year without a Scire facias, becauſe the Writ BIA 996 
of Error was a 1 to the Execution, and the Plaintiff muſt acquieſce - Co 88.” 
till he hears the Judgment above; beſides, while the Cavſe is depending Carth. 236-7. 
on the Writ of Error, the Cauſe is till ſub judice, whether the Plaintiff 6 Mod. 288. 
ſhall recover, or not, and the Year for the Ex«<cution ought to be ac- 
counted from the final Judgment given. -, 

So if the Plaintiff hath a Judgment, with Stay of Execution for a Year, 6 Mod. 288. 
he may, after the Year, take out his Execution without the Scire facias, be- Rol. Rep 104. 
cauſe the Delay is by Conſent of Parties, and in Favour of the Defendant ; 
and the Indulgence of the Plaintiff ſhall not turn to his Prejudice, nor ought 
the Defendant to be allowed any Advantage of it, when it appears to be 
done for his Advantage, and at his Inſtance. 

Alſo if the Plaintiff enters on the Roll of the Judgment, an Award of Carth#283-4. 
an Elegit of the ſame Term with the Judgment, and continues it down Seymour and 
with vicecomes non miſit breve, he may take out that Writ at any Time b bd 
afterwards, without ſuing out any Scire facias, though, upon Debate of this - 4 WOW 
Matter, the Judges at firſt inclined that the Elegit ſhould be actually ta- 2 Show. 235. 
ken; otherwiſe ſuch an Award as this might be entered at any Time, 1 
paying only for the Continuances, and the Party thereby tricked out of Comb. 346. 
the Benefit which the Law gives him him of Pleading any Matter poſt factum 
upon the Scire facias ; but upon Examination of ſeveral of the antient 
practiſing Clerks then in Court, this appeared to have been the conſtant 
Practice amongſt them for many Years; and therefore the Court, conſidering 
the Inconveniency of opening a Gap to deſtroy ſo many Executions, for 
this Irregularity, and becauſe the Practice had prevailed ſo long, that it * Page 363 
was become the Law of the Court, ordered that the Execution ſhould | 
ſtand good, 2 770 

But if the Defendant had been tied up by an Injunction out of Chan- Salk. 322. 
cery for a Year, yet he cannot take out Execution without a Scire facias, 7 
becauſe the Courts of Law do not take Notice of Chancery Injunctions, 5 Mod. 288. 
as they do of Writs of Error; beſides, in that Caſe it had been no dy * 
Breach of the Injunction to have taken out the Exeèution within the This Rule 
Year, and continued it down by Vic“ non mifit breve, which cannot be of a previous 
done in the Caſe of a Writ of Error, becauſe that removes the Record 8. does 
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where the De. Out of the Court where the Judgment was; and therefore there. can be 
fendant hath no Proceedings below till it be affirmed, and returned to the Iaferior 
himſelf affect Courts. and 

ed the Delay ; : | 

ſo far from it, that the/Defendant's Rule ** to ſhew Cauſe why ſuch an Execution ſhould not be ſet afide,” 
was difcharged even with Coſts. 2 Bor. Rep. 660. * 


— —— 


* If a 9 be ſued within the Year, and Nulla bona returned, and continued down ſeveral Year, 
a Capias ad Sati;faciendum may iſfue without a Scire facias Stra. 100. If Plaintiff gets Judgment in the 
Petty-Bag, (or any Court) and is ſtayed by InjunRion; after Year and Day. he cannot ſue out Execution 
without Scire facias, 3 P. Will. 35. Barnes 197.— If Execution is not returned by the Sheriff, or not 
filed, Continuances thereon cannot be entered on the Roll; and if they are, and thereupon a Ca. Sa. iſſues _ 
after the Year, without Scire facias, Defendant ſhall be diſcharged out of Cuſtody, and Plaintiff pay Coſts, 
2 Wilſ. 82. Barnes 213. — The Year ſhall be computed from the Day of figning Judgment ta ifluing the 
Writ, not by the Number of Terms. Barnes 197. Judgment, Action on it, N for Want of a 
Declaration; Ca. Sa. after a Year from the Judgment without Scire facias ſhall be fer afide ; for the ias 
ad reſpondendum will not warrant Continuance on the Roll. Barnes 206.——Sci. fa. muſt be in the 
County where Judgment, or where Execution is awarded. Barnes 207. 


— = 


(1) To what Lime the Execution Gall have 
Relation, fo as to avotd any Attenatton by 


the Party; and Herein of the Statute of 
Frauds, | 


Co. Lit. 102. 8 to Lands, they are bound from the Time of the Judgment, fo 
. Ss that Execution may be of theſe, though the Party aliens bone fide 
Sir 3 before Execution ſued out; ſo of Statutes Merchant, Staple, and Re- 
Fleetwood's COgnizances, which alſo bind the Lands from the Time of entering into 


Caſe. them. 


Rol. Rep. 

77-8. | 

Mod. 217. Therefore if a Man has Judgment for Debt, or is Conuſee of a Statute ; 
_ Ca. and the Debtor, before Execution ſued, aliens by Fine, and five Years paſs, 


yet the Plaintiff may till ſue out Execution. 

But here it is neceſſary to obſerve, that by the 29 Car. 2. cap. 3. called 
the Statute of Frauds, reciting, that it had been found miſchievous, that 
Judgments in the King's Courts in Weſtminſter do many Times relate to 
the firſt Day of the Term whereof they are entered, or to the Day of the 
Retura of the Original, or filing the Bail, and bind the Defendant's Lands 
from that Time, although in Truth they were acknowledged or ſuffered and 
ſigned in the Vacation- time after the ſaid Term, whereby Purchaſers find 
themſelves aggrieved. of | 

By the 14th Par. of that Statute, it is enacted, That any Judge or 
« Officer of any of his Majeſty's Courts of Weftminfter, that ſhall ſi 
% any Judgments, ſhall, at the ſigning of the ſame, without Fee E 
« doing the ſame, ſet down the Day of the Month and Year of his fo 

doing, upon the Paper-Book, Docket, or Record which he ſhall ſign, 

Which Day of the Month and Year ſhall alſo be entered upon the 
% Margent of the Roll of the Record where the ſaid Judgment ſhall be 
« entered.” 

And Par. 15. it is enacted, That ſuch Judgments, as againſt Pur- 
« chaſers bsna fide, for valuable Conſideration of Lands, Tenements, or 


« Here- 


« Hereditaments to be charged thereby, ſhall, in Conſideration of Law, 
e be Judgments only from ſuch Time as they ſhall be ſo ſigned, and ſhall 
not relate to the firſt Day of the Term whereof they are entered, or the 
« Day of the Return of the Original or Filing the Bail.” 

And Par. 18. it is enacted, ** That the Day of the Month and Year of 
« the Iorolment of Recognizances ſball be ſet down in the Margent of the 
Roll where the ſaid Recognizances are inrolled, and that no Recogni- 
« zance ſhall bind any Lands, Tenements.or Hereditaments, in the Hands 
« of any Purchaſer bona fide, and for yaluable Conſideration, but from the 
«© Time of ſuch lnrolmenc. | 

Alſo for the greater Security of Purchaſers, by the 4 & 5 V. & M. cap. 
20, it is enacted, That the Clerk of the Eſſoins of the Court of C. B. 
« the Clerk of the Doggets of the Court of King's Bench, and the Maſter 
« of the Office of Pleas in the Court of Exchequer, ſhall make and put into 
e an alphabetical Dogget, by the Defendants Names, a Particular of all 
« Judgments by Confeſſion, Non ſum informatus, or Nihil dicit, entered in 
<« their ſeveral Courts, Sc. and that no Judgment not doggetted, and en- 
<« tered in the Books as aforeſaid, ſhall affect any Lands or Tenements as to 
% Purchaſors or Mortgagees, or have any Preference againſt Heirs, Execu- 
<« tors or Adminiſtrators, in their Adminiſtration of their Anceſtors, Teſta- 
tors or Inteſtates Eſtates.” 

Here alſo we mult obſerve a Difference as to Judgments which affect the Co. Lit. 102. . 
Lands of an Anceſtor, and thoſe which affect the Heir; for as to the firſt, - 
the Plaintiff ſhall not have Execution, but only of that Land which the De- 
fendant had at the Time of the Judgment, becauſe the Action was brought 
in Reſpect of the Perſon, and not in Reſpect of the Land. | 

But if an Action of Debt be brought againſt the Heir, and he alieneth, Co. Lit. 102. b. 
pending the Writ yet ſhall the Land he had at the Time of the (a) Ori- 


ginal purchaſed be charged, for the Action was brought againſt the Heir in 2 3 — — oh 
( Reſpect of the Land. B. R. is as 
effectual ſor 


this Purpoſe as an original Writ. Carth. 245. (5) And therefore, if the Anceſtor deviſed away the Lands, 
Creditors, whoſe Securities were inferior to Judgments, had no Remedy at Common Law, either againſt the 
Heir or Deviſee. Abr. Eq. 149. But now by the 3 & 4 W. & M. c. 14. it is enacted, that all Wills con- 
cerning Lands, or any Rents, Profits, Term, or Charge out of the ſame, whereof the Deviſor ſhall be ſeiſed 
in Fee ſimple, in Poſſeſſion, Reverſion or Remainder, ſhall be deemed to be fraudulent and void againk Cre- 
ditors upon Bonds or other Specialties, their Executors, Adminiſtrators, &c, and ſuch Creditors ſhall have 
their Actions of Debt againſt the Heir at Law and the Deviſees jointly, | 


I Where Execution ſhall go againſt the Heir after an Alienation of Lands deſcended, wide 3 W. & M. 
c. 14. ſ. 5, 6. | 


Hence it hath been adjudged, that if there are two Creditors, viz. A. Carth. 245. 
and B. of J. S. whoſe Heir is bound, and who has Lands by Deſcent, and mY * 
A. files an Original in C. B. and hath Judgment thereon, Trinity Term 
2 Jac. 2. by Default, and thereupon a general E/egit iſſues againſt all the 
Lands of the Heir, and a Moiety thereot is delivered to A. And B. on a 
Bill filed in B. R. 1 & 2 Jac. 2. has a ſpecial Judgment againſt the Aſſets 
confeſſed by the Heir, Trinity Term 3 Fac. 2. though B.'s Judgment be 
ſubſequent to A. s, yet it appearing that his Bill or Original was filed before 
A.*s, the Judgment ſhall have Relation thereto, and therefore he muſt be 
firſt ſatisfied. 

Alſo in the above Caſe it ſeems, that though A.*'s Judgment had been on Carth, 181, 
an Original actually filed before B.'s, that B. muſt have been preferred, be- 24% 
cauſe his Judgment was general againſt the Heir, and the Execution a gene- 
ral and common Execution by Elegit, and not againſt the Aſſets only by 
Way of Extent; and therefore ſuch a general Judgmeat will not operate by 
Way of Relation to the Original, but binds only in common Caſes from the 
Time of the Judgment given. | 

Vor. II. 5 H T0 
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8 Co. 171. As to Goods and Chatrels, the Execution at Common Law had Relation 
Cro. Eliz. to the Time of the Awarding thereof, and therefore, if after the Tee of 
174, 44%. the Writ of Execution, the Defendant had ſold the Goods, though hend fide, 
Vent. #1 and for valuable Conſideration, yet were they {ill liable to be taken ity Exe. 
cution, into whoſe Hands ſoecver they came. , A | 
But as this created ſome Inconveniency with Reſpect to Trade, ia mak. 
Mod. 183. jag thoſe Goods ſtin ſubject to Execution, though in the Hands of a Fer- 
178 805 ſon who came by them for valuable Conſideration, and without Notice of 
any ſuch Execution; and as there was a farther Inconveniency in takin 
page 365 * a Writ of Execution taken out in Vacation, to have Relation to the 5 
Day of the precedent Term; for Remedy hereof, 
For the Expo- By the 29 Car. 2. cap. 3. par. 16. it is enacted, © That no Writ of N. 
fition of this eri facias, or other Writ of Execution, ſhall bind the Property of Goods 
Statute vide © apainſt whom ſuch Writ of Execution is ſued forth, but from the Time 
Carth. 419. „ that ſuch Writ ſhall be delivered to the Sheriff, Under Sheriff, or Co- 


5 37% e roners, to be executed; and, for the better Manifeſtation of the ſaid 
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Raym. Time, the Sheriff, under- Sheriff, and Coroners, their Deputies and 
251. « Agents, ſhall, upon the Receipt of any ſuch Writ (without Fee f r doing 
2 Vent. 218. 4 the ſame) indorſe upon the Back thereof the Day of the Month or Year 
anna 4 % whereon he or they received the ſame.” 

5 Mod. 376. | 
6 Mod. 292. 
12 Mod. 126. — — ö— ——— — — — 
(K) Df the King's Precedency tn Executtons. 
II hath been already obſerved, that the King, by his Prerogative, may 
Hed. 60. have Execution of the Body, Lands, or Goods of his Debtor, at his 
2 Inft. 19. : 
2 Rol. Abr. Election. | 
72, | h 
s And here we muſt obſerve, that the King's Execution relates as to Land 
22 {>. to the Time of becoming in Debt to the King; for as to Debts that were 
156-7, of Record, they always bound the Lands and Tenements ; for all Lands 
being held mediately or immedately from the King, when any Debt 
þ was returned of any Perſon, it laid the Eſtate as liable to ſuch Debt, as if 
| it had been a Reſervation on the firſt Grant: 
And as to Debts not of Record, they bind the Lands from the Time 
they are entered into; but this is by Force of the Statute 33 H. 8. cap. 39. 


by which it is enacted, , That if any Suit be commenced or taken, or 
* any Proceſs hereafter be awarded for the King, for the Recovery of any 
of the King's Debts, that then the ſame Suit and Proceſs ſhall be pre- 
< ferred before any Perſon or Perſons ; and that our ſaid Sovereign Lord, 
* his Heirs and Succeſſors, ſhall have firſt Execution againſt any Defen- 
** dant or Defendants, of and for the ſaid Debts, before any other Perſon 
or Perſons, ſo always, that the King's ſaid Suit be taken and commen- 
*© ced, or Proceſs awarded for the ſaid Debt, at the Suit of our ſaid 
Sovereign Lord the King, his Heirs or Succeſſors, before Judgment 
„given for the ſaid other Perſon or Perſons.” 
| * As to the King's Execution of Goods, the ſame relates to the Time of 
1 wide Tit. the Awarding thereof, which is the Teſte of the Writ, as it was in the Caſe 
1 | Prerogative. of a common Perſon at Common Law; for though by the 29 Car. 2. c. 3- 
106 1 * no Execution ſhall bind the Property of the Goods, but from the Time 
1 of the Delivery of the Writ to the Sheriff;“ yet as this Act does not ex- 
10 | = tend to the King, an Extent of a later Teſte ſuperſedes an Execution of the 
| | =: Goods by a former Writ ; becauſe by the King's Prerogative at Common 
Law, if there had been an Execution at the Subject's Suit, and afterwards 
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Grrratton. 
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an Extent, the Execution was ſuperſeded till the Extent was executed, be- 
cauſe the Publick ought to be preferred to the private Property, and the 
ruhe decauſt the King is ſeppoled by publick Bube ſs not to be ab 
take care of every private Affair relating to his Revenue, 
Time occurs to H or tuns Again ft) 


d therefore no 


* . » * 


* 
f the King's Debt be prior on Record, it binds the Lands of the Debtor, . + wy 
into whoſe Hands ſoever they come, becauſe, as has been obſerved; it is %% 2 Rol. 
* the Nature of an Original Charge upon the Land itfelf, and therefore Abr 156-7. 
muſt ſubje& every Body that claims under itz but if the Lands were alien- Moor 126. 
ated in whole or in part, as by granting a Jointute befbte the Debt con- _—_ 239% 
tracted, ſuch Alienee claims prior to the Charge, and in ſuch Caſe the py ll 10. 


Land is not ſubject. 


* 


a * * SS 


r 
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(.) Ok the proper Officer to do Sretutton, 
Sp of the preteding and ſucceeding 


HE Sheriff or Officer, who has proper Authority to begin an Exe- — 2h 
cution, is compellable to proceed in the ſame. + | | 


Sutritf. 
+ As to his Fees, ſee 23 H. 6. c. 9. 29 El. c. 4. 3 Geo. 1. c. 15. J 16, 17. 8 Geo. 1. c. 25. J. 5. 
and 7 Geo. 3. Co 29. a 


* 


Hence it hath been adjudged, that if a Sheriff on a Heri facias ſeizes Cro. jc. 73. 
Goods in his Hands to the Value of the Debt, and pays Part of the Debt, hre and Aden. 
and is diſeharged, without having ſold the Reſt bf the Goods, or having Moor 757. 
returned his Writ, that notwithſtandihg ſach Diſchafge, and withdut any 8. 1 0 
Writ of Venditioni ex ponas, he may fell the Goods remaining in his Hands, * * <4 
and ſuch Sale and Execution ſhall be good by Force of the Writ of Fieri Velv. 44. the 
facias. © 5 0 1 ; 8. C. is re- 
1 op 09-4 ported and 
there held contrary to the Reſolution in all the other Bobks, thit the Sale was void, and chat his Adthdrity 
ceaſed with his Olkce ; but 2, & wide 2 Sand. 47. Latch 117, | 


If a Fieri facias be delivered to an Under-Sheriffy 9 Nevi 34 lik. ön Cro-Eliz.440. 
which he levies Part of the Debt; and bn the ſame Day a Wit of Diſ- _ and 
charge is delivered to him, dated 6 Novem. yet if it be not proved, that * 
he had Notice of this Diſcharge priof to this commencing the Execution, 
he ſtiſſ remains Undet-Shetiff, and liable to the Plaintiff's Action for the 
Money levied by him. 

As the Authority of the old Sheriff continues, ſo the Law has providgd $alk. 323. 

#Remedy to oblige him to 172 in the Execution, which is by (a) Dj. (%, For which 
firing as nuper viteromitem, which is, either to diſtrain the old Sheriff to ſelf 2, Thel. 
and bring im the Money, or to ſelf and deliver the Money to the new She- i. . 


f i — . 6. 6. 
riff to bring into Court. * Ig 3 * 

; : | — T hat the 
Diſcriagas, which commands the new Sher to dNrafn' the 61d one to ſell and bring in t ey, i 
moſt un l. 6 Mod. 299. 85 a o ſell and in tbe Motiey, is the 


( Of 


Execution. 


() Of the Manner of compelling him to do 
Execution, and herein of tbe Party's Remedy 
againſt him foꝛ Neglect of his Duty. _ 


Vide Tit. A T F the Sheriff refuſes to execute any judicial Writ; this is a Contempt 
2 and to the Court, for which an Attachment will be granted. 
Salk. 323. So if he executes the Writ, and makes a falſe Return, the Party injured 
may have an Action on the Caſe againſt him. 
7 Mod. 118. fa Fieri facias be directed to the Sheriff, and he returns, that he levied 
6 Mod. 299. Goods to ſuch a Value, he muſt anſwer Goods to that Value, and in ſuch 
Salk. 323. Caſe, if he returns, that they remain in his Hands for Want of Buyers, then 
* Page 367 * a Venditioni exponas ſhall be awarded; upon which, if he refuſes to ſell 
the Goods, a Diſtringas iſſues to the Coroner. 
For this viz But if to a Fieri facias the Sheriff returns, that he ſeized Goods to ſuch 
Cro. Jac. 514. 2 Value, and that they were reſcued out of his Hands; in this Caſe he 
Godb. 276. makes himſelf liable to an Action of Debt, or a Scire facias may be brought 
2 Rol. Rep. apainſt him by the Plaintiff, for the Sheriff having levied the Goods, he can 
Bridgm, 53. have no Remedy againſt the Defendant; alſo in this Caſe there can be no 
Sly and Finch, Venditioni exponas to the Sheriff, becauſe by his own ſhewing it appears, that 
Cro. Jac. 566. he has not the Goods in his Hands, : 5 | 


Coryton and > 
Thomas. Cro. Car. 53. 2 Saund. 343. | 


I 


— 


2 
— 


(J) Of the Sheriff's Authozity in doing Exe⸗ 
cution, and herein of bꝛeaking Dooꝛs, &c. 


5 Co. 91, Cc. II is laid down as a general Rule in our Books, that the Sheriff, in exe- 
Semaine'sCaſe. I cuting any judicial Writ, cannot break open the Door of a Dwelling- 
3 Inſt. 162. houſe; this Privilege, which the Law allows to a Man's Habitation, ariſes 
-- 1 5- from the great Regard the Law has to every Man's Safety and Quiet, and 
Cro. Elia. 908. therefore protects them from thoſe Inconveniences which muſt neceſſarily 
Dalt. Sher, attend an unlimited Power in the Sheriff and his Officers in this Reſpect; 


350 and hence it is, that every Man's Houſe is called his Caſtle. 


| + In Tia. T. 17 Geo. 3. in a Cauſe of Yates and others againſt Delamayne, Eſq; the Court ſet afide an 
Execution levied on Defendant's Goods, in his Dwelling-houſe, becauſe the Officer forcibly broke into the 


Houſe to execute the Writ. 


But yet, in Favour of Executions, which are the Life of the Law, and 
eſpecially in Caſes of great Neceſſity, or where the Safety of the King and 
Commonwealth are concerned, this general Caſe hath the following Ex- 
ceptions: ; 

5 Co. 91. b. 1. That whenever the Proceſs is at the Suit of the (a) King, the Sheriff, 
(a) That up- or his Officer, may, after Requeſt to have the Door opened, and Refuſal, 


Capias 
eee though on meſne Proceſs, and at the Suit of the Subject, the Sheriff may break open any outward 
Doors after Demand and Refuſal. 2 Show. 87. pl. 78. 
4 break 


Execution. 


break and enter the Houfe to do Execution, either on the Party's Goods, 

or take his Body, as the Caſe ſhall be. 4780 . 
2. So in a Writ of Seiſin, or Habere facias Peſſeſtonem in Ejectment, the ; Co. 91. 

Sheriff may juſtify 3 the Door, if he be denied Entrance by 

the Tenant; for the End of the Writ being to give the Party full and ac- 

tual Poſſeſſion, conſequently the Sheriff muſt have all Power neceſſary for 

this End; beſides, in this Caſe the Law does not, after the 2 

re- 


look upon the Houſe as belonging to the Tenant, but to him who 
covered. 1 77 | | 

3. Alſo this Privilege of a Man's Houſe relates only to fuch Executions g Co. 93. a. 
as affect himſelf; and therefore if a Fieri facias be directed to the Sheriff 84 186. 


to levy the Goods of A. and it happens that 4. s Goods are in the Houſe 


of B. if, after Requeſt made by the Sheriff to B. to deliver theſe Goods, 

he refuſes, the Sheriff may well juſtify the Breaking and Entering his 

Houſe. 8 b * | 

4. Alfo this Privilege extends to a Man's 3 or Out- houſe Sid. 189. 
adjoining thereto, and therefore it hath been adjudged, that the Sheriff, on Benten and 
a Fieri facias, may break open the Doot of a Barn, ſtanding at a Diſtance "2% 

from the Dwelling-houſe, without requeſting the Owner to open the Door, 8. C. * 

in the ſame Manner as he may enter à Cloſe, Sc. 21. 

5. So on a Fieri facias, when the Sheriff or his Officers are once in the * 8 
Houſe, they may break open any (60 Chamber-Door or Trunks for the ol. 78, a 
Compleating the Execution. ad. ber Ge. 

e | £4 | %) 2. Whe- 
- + - ther this mult not be after Requeſt and Refurd,” bs 54+ 


®* 6. So if the Sheriff's Bailiffs enter the Houſe, the Door being 6þen, and * Page 368 
the Owner locks them in, the Sheriff may juſtify breaking open the Door, Palm. 52. 
for the inlarging and ſetting at Liberty the Bailiffs ; for if in this Caſe he #*#-n0d 
were obliged to ſtay till he could procure a Homine replegiando, it might be 2 5 
highly inconvenient; alſo it ſeems, that in this Caſe, the Locking in the 8. C. * 
Bailiffs is ſuch a Diſturbance to the Execution, that the Court will grant an 2 Rol. Rep. 

Attachment for it. | 132. 8. C. 

7. That if the Sheriff, in executing a Writ, breaks open a Door where 5 Co. 93. a. 

he has no Authority for ſo doing by Law, yet the Execution is good, 


and the Party has no other Remedy but an Action of Treſpaſs againſt the 
Sheriff. 


1 8 


8 


TIT "8 


(0) Df the Offence of hindzing oꝛ obſtructing 
: an Execution, | 


HERE were anciently Caſtles, Fortrefſes and Liberties, where they 
reſiſted the Sheriff in executing the King's Writs, - which creatin 
great Inconvenience, the Statute of WYeſtm. 2. cap. 39. hindred the Sheriff 
from returning Reſcuers to the King's Writs of Execution, the Words of 
which Statute are, Multoties etiam falſum dant reſponſum Mandando, quod non 2 Iuſſ. 450. 
potnerunt exequi præceptum regis propter refiſtentiam poteſtatis alicujus magna- 
tis, de quo caveat Vic de cætero, quia bujuſmodi reſponſa multum redundant in 
dedecus Domini Regis & corone ſuæ; & quam cito ſub-ballivi ſui teſtificentur 
quod inveneruut bujuſmodi reſiſtentiam, ſtatim omnibus omiſſis Aſſump* ſecum 
Peſſe Comitat. ſui eat in propria Per ſona ad faciend Execution, & ſi invenat. 
Vol. Il. 81 | The 


6 


Execution, 


2 Inſt, 454+ 


pl 7 


Kin: (Hale and 


Mann. 

6 Mod 27. 
8. C. See 

Ld.Raym. 

252, 

346, 482, 

718, 725: 


2 Ld Raym. 


1072-3. 
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The Judges conſtrued theſe Words only to Executions, and not to Writs 


on meſne Proceſs, and that the Sheriff was not obli to carry the Poſſe 
Comiratus where the Man was bailable, for they did not preſume, that in 
ſucn Caſes the King's Writ: would be diſobeyed, 77K * 


Te Original of Commitment for Conte mpts ſeems to be derived from 
this Sta ute; for ſinct the Sheriff was to commit thoſe who reſiſted the 


Proceſs, the Judges who awarded ſuch Proceſs muſt have the ſame Autho- 


rity to vindicate it. Hence, if any one offers any Contempt to his Proceſs, 


either by Word or Deed, he is ſubject to Impriſonment during Pleaſure, 
viz. a qua non deliberentur fine ſpeciali præcepto Domini Regis; ſo that, not- 
withſtanding the Statute of Magna Charta, that none to be impriſoned fine 
judicio parium vel per legem terre, this is one Part of the Law of the Land 
to-commit for Contempts, and confirmed by this Statute, 

But though the Court will on Affidavit grant an Attachment againſt he 
Party, whether he be the Defendant or a Stranger who diſturbs the Execu- 
tion; vet where the Sheriff delivered Poſſeſſion by virtue of an Habere fa- 
cias Poſſeſſionem in the Morning, and ſome Hours af er the Sheriff was gone, 
and the Party in Poſſeſſion, the Defendant came and turned him out again; 
and the Court held, that if the Plaintiff had been turned out Immediately 
after he was put into Poſſeſſion, or while the Sheriff and his Officers were 
there, an Atrachment might have been granted, for this had been a Diſturb- 
ance to the Execution, and à Contempt, but being ſeveral Hours: after, 
they doubred; but it was agreed in this Cafe, that the Court might grant 
a new Habere facias Poſſeſſionem, if the firſt was not returned, 

* Alſo though the Court will grant an Attachment, yet if A. be taken on 


Cro.Car.109. a Capias ad ſatisfaciendum at the Suit of B. and reſcued by J. S. B may 


Mynn and 


Coughton, wide 


Tit. Actions 
on the Caſe. 


(a) Sid, gl. 


bring an Action on the Caſe againſt J. S. for the Reſcue, or the Sheriff 
may have ſuch Action againſt the Reſcuer, becauſe he is liable to B. but his 
being liable does not prevent B. from bringing his Action againſt which of 
them he pleales, 


a+ 


* 


— 


(P) Df the Party's Remedy when there hath 
been an trregular Execution, and how the 
ſame is to be ſet aſide, 


F upon an Elegit the Sheriff delivers all the Party's Lands, or 3 
third Part, or- more than a Moiety, the Extent is void ; but 


(a 


(ertr. 45 3. in this 5) Caſe it can only be made void by (c) Writ of Error or Audits 


(7 That an 


irregular Exe 
cution may be 


Querela. 


avoided in Evidence in Eje&ment brought for the Lands. Lev. 160. 


Carth. 45 3+ 


* Sed qu, If the Court would not ſet it aſide on Motion. 


But if upon an Elegit the Sheriff delivereth a Moiety of an Houſe wich- 
out Metes and Bounds, ſuch Return is ill, and ſhall be quaſhed for Incer- 


(d) May for tainty on (d) Motion, without a Writ of Error or Audita Querela. 

this be quaſh- | 

ed, 2 it be filed and entered upon Record, becauſe it appears by the Record to be void for Incertainty, 
per Male Ch. Juſt but Vd Juſt. held, that it being entred upon the Record, there was no avoiding of it, 
but by Writ of Error. Vent. 259. & wide Vent. 274. 3 Keb. 522. 


So 


* 66363. AC £4 F*S a 0 0 


Ex etution. 


So if a Fieri ſaciats be not warranted by the Judgment vpan which it is Vent. 259. 
awarded, though the Sheriff ſhall be (a) excuſed, yet it is merely void as 
to the Party. | | Nocte | «r | nw wv 2 teri facias 
to the Under- 


Sheriff of the County of Bucks, who ſold the Goods of a poor Man for 22 J. 137. 44 the Goods bei 
well worth 80 J. aud it appeared to the Court, that the Sheriff had' perſuaded the furs to prize the Goods at 
an Under-value,perſuading tbem it would be better for the poor Men; whereupon they appraiſed theth wt 
ſupra, and be delivered tnem to the Plaintift for the ſaid Sum, The Court held, that it was /Oppteſſion, and 
inquirable at the Aſſiſes by ludict ment, or puniſhable in the Star-Chamber ; + and commanded that rhe” Un- 
der Sheriff, beiog an Attorney, ſhould be brought before them. Cro. Jac. 426. Sayer, Sheriff of Butking- 
bam Caſe. | . 


a) Upon a 


c * 1 


ö | * t; 4 


th. 


— 


+ A Court that is now aboliſhed, by 16 Car, 1, c. 10. 
Hence it has been held, that in Treſpaſs againſt the Sheriff, it is enough'Salk. 40g, - 
for his Juſtification, to ſhew a Writ; ſo it is in the Caſe of his Bailiff or FS. 
Officer, with this Difference, that the Sheriff muſt. ſhew;/the Writ was re- ol, 25 fas 
turned, if returnable 3” but the Bailiff need not, becauſe it is not in his Ld. Raym. 
Power; but in Treſpaſs againſt the Plaintiff him ſelf, or a mere Stranger, 632. 
they cannot juſtify themſelves, uhle(s they ſnew there was a Judgment as '* Mod. 320, 
well as an Execution, for the Judgment may be reverſed, and it ought tos?“ 
be at their Peril, if they take out Execution afterwards; but it ſeems, 
that if one comes in Aid of the Officer, at his Requeſt, he may juſti 
as the Oficer may do, but ſuch Requeſt or Command of the Officer. is 
traverſable. 9A Rane Mantz n Kr. EM 

So where a Man had Judgment and Execution executed, and afterwards Lev. 95. 
the Judgment was vacated for being unduly obtained, and Reſtitution 2 and 
awarded, and afterwards the Defendant brought (5) Treſpaſs againſt the N. , 
Plaintiff in the firſt Action for the Taking of the Goods; and it was ad- 8. C, © 
judged, that it well lay againſt the Party, for by the Vacating of the Judg- (5) Where 
ment it is as if it never had been, and is not like a Judgment reverſed by an Action will 
* Error; but in this Caſe it was held, that no Action would lie againſt the ee. 
Sheriff, who had the King's Writ to warrant what he did. on a judg- 


ment which 


the Plaintiff knows to be ſatisfied, wide Hob. 205, 266. 
Page 370 


If after a Writ of Error ſued out, and Bail put in, the Plaintiff takes But for this 
out Execution, the Court will grant a Superſedeas quia executio erronice vide Tit. 


Error Letter 
emanauil. (H) * 


3 Lev. 312. 


— 
———— 


() To what the Party ſhall be reſtoꝛed, when 
ſuch erroneous Execution is ſet aſide, 


F upon his Judgment the Plaintiff takes out a Fieri facias, and there- | 
upon the Sheriff ſells a Term for Years to a Stranger, and the Judgment > + 5 
is afterwards reverſed, the Defendant ſhall only be reſtored to the Money 143. 


Cro. Eliz. 278. 
Moor 573. Leon. 96. 3 Leon. 89. Cro. Jac. 246. Godb. 27. Goulſ. 103. 


4 for 


_*”»” —.——_—___ - * * 
© 
* 


for which the Term was ſold, and not the Term itſelf; for by the Writ 
the Sheriff had Authority to {HA ; and if the Sale may! be avoided after- 
| wards, few would be willing to purchaſe under Executions ; which would 
| render Writs of Execution of no Effect. 2 | 
2 But if the Plaintiff takes out an Elegit on his Judgment, and the'Sherid, 
. this Writ, delivers a Leaſe for Years, of the Pefendamt's, tc tlie 
Browal, 107, Value of gol. to the Plaintiff per rationalile pretium & extentum, to have 
168, as his own Term, in fufl Satisfaction of 50 l. Part of the Sum recovered, 
and after the Defendant reverſes the Judgment, he ſhall be reſtored to the 
ſame Term, and not to the Value; for though the Sheriff might Have fold 
(0 That it the Term on this Writ, yet here is no Sale to (a) a St but a Deli- 
would be o. very of the Term to the Party that recovered by way of Extent, without 


therwiſe if any Sale, and therefore the Owner ſhall be reftored. 
to a 


Stranger, wide Yelv. 108. Brownl. 107. 


TY ; 


Rol. Abr. 778, And for this Reaſon, if Perſonal Goods were on this Writ delivered to 
the Party per rationabile pretium & eutentum, upon the | Reverſal of the 

Judgment he ſhould be reſtored to the Goods themſelves. .. ., . + 

Co. 90. So if the Goods of an outlawed Man are fold by the Sheriff on a 
ol. Abr.778. Capias Utlagatum, and after the Outlawry is reverſed by Writ of Error, 
Cro.Eliz.278. he ſhall be reſtored to the Goods themſelves, becauſe the Sheriff: was not 
compellable to fell theſe Goods, but only to keep them to the, Uſe 


of the King. IT 
2 Rol. Abr. So if upon a Fieri facias on a Judgment againſt B. the Sheriff takes the 
Fru Goods of B. into his Hands, but before any Sale of them, B. delivers to 


Shelten ; but the Sheriff a Superſedeas on a Writ of Error, B. ſhall have the Goods gain 
for this vide for by this Seiler no Property is altered. F ü . 


Rol. Adr. : f 13530 
492. Cro. Eliz. 597. Moor 542. Style 159. Vent. 255. Comb, 389. | 


+ See ante 231. 


*Executozs aridAdiiiniſtra-'**» 


\ CCORDING to the Civil and Canon La there are three Godelph. +5, 


Perſons who are called Executors, and who have to do with the Swinb. 360: 

Execution of u Perſons'Gdods after his Deceaſe; the firſt is the 

Ys or Biſhop of the Dioceſe, and is ealled Executor a Lege 

 conftitutus.. 2dly, Executor @ Te . conſtitutus, being appointed by the 1 

laſt Teſtament the Par 3dly Executor ab Epiſcopo conſtitutus, who 

— 2 betiens, and in our Law ah Admini/- 

trator. 
As the Manner of — Executors and Adminiſtrators, and the 

Nature and Duty of their Offices, have been Matters of great Debate and 


Controverſy in our Law, it will de nertffary do branch dũt this Head foto 
ſeveral Diviſions z and therefore we ſhall conſider, | | 


) What Porſons may de COT" 37 
And herein, 


1. Of appointing the King 8 270 | 

2. Whether Corporatiohs may be Extctitors. 370. 

1 Who in Reſpect of their Crimes itt diſabled being 
Executors. 375. | 

4. Who in Reſpect of their Country. 9 

5. Who in Reſpect to their Want of Underſtanding. 376. 

6. Who in Reſpect of their Fortune and Circumſtances; and 


therein of 'bbliging an Executor to give Security. 370. 
7, Of making Infants Executor. 477. 


8. Of a Feme Covert Executrix, 378. 
9. Of making Creditors Executort. 378. 
10. Of making Debtors Executors. 479. 


(B) Of the different Kinds of Executozs and Adminiſtratozs. 
381. | 


And herein, 
1. Of an Admifniiirater Arne Minit aur: of an Infant Exe- 


cutor or Adminiſtrator. 381. 


Vor, M. 5 K And 


* ED es —ͤ— — „ 


8 - 
- — — FT wy » AS „ . * 
: 


Executors and Adminiſtratops; 


And herein, 
1. Who may be ſuch an Adminiſtrator, 350 I, 
2. What Afts be may do. 381. > > A 
3. When bis Authority determines.” 3822 1 
d. Of an Admioiftrator d: kind} where the firſt Admin 
tor dies, or the Executor dies inteſtate, or without Probate of 
the Will, 385. 
And berein, ban 10 of 72992 3 
I. In what ods Alen. de bonis non n ſtall x4 y 
and to whom. 385. | 5 
® Page 372 * 2, What Things unadniinifired ſuch an one is intitle 10 3 86. 


3 of an Executor 8 tort. 387. ee 


3. In what Aclions commenced before bis Time, may an Aut. 
ſtrater de bonis non proceed. 366. 


And herein, 


1. What Afs or Degree of Intermeddling will make an Exe- 
cutor de ſon tort. 387. 
2, What Acts of his are as valid, as if — by a lonfal one. 


390. | 
3. How he is to be charged, and bow far a ſubſequent auen 


| tration purges the firſt Wrong. 391. | 


(C) Df the Panner of appointing an Executoz, 302 
And herein, * 


1. By what Words an Router 4 is conſtituted. 392. 
2. Of appointing an Executor abſolutely, or on Condition, 


393 
3. Of appointing a temporary Executor. 304. 


4. Of appointing an Executor with a limited Power, as to ad- 
miniſter 205 a Part of the Eſtate, Sc: 394: 


(D) Of eppointing Co-Executoꝛs. 395. 


And herein, 


1. What Acts. done by any one of them ſhall be as valid as if 
done by them all. 395. > 


2, „ Wher 


. * — — — —uv„ — — — d3 . — — — 


8 and Adminidrators, 


— 


2. Where they muſt anſwer for each other s Ads, and what 
Remedy the one has againſt the other. 29 r (32) 


3. Where they muſt jointly ſuc and be ſued; and therein of 
Summons and Severance. 396. 
(E) Ot the Probate of Wills, and 8 Ablage sten. 
397+ 


And herein, n 
1. To whom the Probate of Wills and the Granting of Admi- 

niſtration did originally belong. 397. 
2. Of the King's Juriſdiction herein, 399. 


3. Of the Archbiſhop's juriſdiction; and therein of bong nota- 
bilia. 399. 


£ 


And herein, 


1. Of what Value the Goods and Effects 5 be, that will make 
bona notabilia. 400. 
2. Of the Nature of fuch Goods as will make bona notabilia, 


and how far it is neceſſary 4 they ſhould be in e! Dio- 
ceſes. 400. | 


4. Of the Probate of Wills, and granting Adminiſtration by the 
Biſhop of the Dioceſe. 401. 

5, Of the Probate of Wills, and granting Adminiſtration, where 
the Party died within ſome peculiar Juriſdiction. 402. 

6. Of the Juriſdiction of ſome Lords of Manors in the Probate 

of Wills. 402. 

7. Of the Juriſdiction of ſome Mayors i in Reſpect of the Bur- 
geſſes within ſuch a Place. 402. 

* 8, The Form of Proving a Will and taking out Admini- 
ſtration, and therein of Entering a Caveat. 403. 

9. Of the Executor's Refuſal, 405. 

10. What Acts amount to an Adminiſtration, ſo that the Party 
cannot afterwards refuſe. 406. 

11. Of bringing in an Inventory. 406. 

12, Where Adminiſtration unduly obtained may be reyoked 

or repealed. 410. | 

13. How far a Repeal makes all mean Acts void. 411. 


14. What Things an Executor may do before Probate of the 
Will. 412. 


(F) Chat Perſons are intitled to Adminiſtration, 113. 
() In 
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(G) In what Banner the Odijiaty thay. Frant ltr Im 
herein of granting it to one 82 moze, oz for a particular 
Thing. 415 

(H) What ſhall be deemed the Teſtatot's Perſonal Eftate, 
82 Aets in the Hands of the Etetutoz. 416. 


And herein, 


1. What ſhall be ſuch an Intereſt veſted in the Teſtator, as 
ſhall goto his Execators. 416. 


2. How far Debts due to the Teſtator are Aſſets. 417. 

3. What ſhall be deemed his Perſonal Eſtate, and therein 
what Things ſhall go to the Heir, and not to the IS 
418. 

4. What Things ſhall 'go to the Wife of the lth and 
not go to the Executor. 421. 

g. Where after Debts and Legacies paid the Execotors ſhall 
have the Surplus to themſelves, or are to be Truſtees for 
the next of Kin. 423. 


(I) pow the Perſonal Eſtate after Debts pald is to be dj- 
{tributed when the Party dies Inteſtate, and herein of the 
Share the Þusband oz Mike are intitled to, of the afcend. 
ing, deſcending, and collateral Line, and Admiſflisn of the 
Half-Blood, and where the Olftribation ſhall be per Stirpes, 
and not per Capita. 426. 

(K) Of Advancement and bringing into Pdtchpot. 429. 

(L) What chall be a Devaſtavit, efther in Etetut6ys bo) Admi⸗ 
niſtrato2s, and herein of the Order of paying Debts and 


Legacies. 430. 


And therein, 
1. What Manner of Waſting will amount to a Devaſtavit. 


"=> 

. Where it will be a Deva/ffearz to pay Debts of an inferior 
before thoſe of a ſuperior, and the Order in . 
Debts are to be paid. 432. 


3. Of paying Legacies before Debts, wii therein of ths Exe- 


 cutor's Aﬀent to a Legacy. 435. 
4+ What ſhall be allowed on Account of Funeral Expences. 


436. 
3 (M) In 
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 Exreitot'a and d Adminiſieators, * 
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(M) In what Cafes. an Executaz may . delt lune as n. 
bonis proprus. 43% 


' © SAL - of X. | 
And herein, | ' 1 1. 


1. Where fall lble 4 Gini prep by bis alle Pld | 
ing. 436. 


2. Where by his Promiſe to pay or — the rear, 
Debts or Legacies. 438. n la 


(N) What Antons Executozs 02 Adminirators may bring in 

Right of thoſe they repreſent. 439. 

(9) How ſuch Adians muſt be lald; and herein of joining a 
Putter in Right of the Cette, and in thele own Right in 
the ſame Action. 440. | 

F) Of Ations aud Remedies againlt Executors and Admi- 
niſtratoꝛs. 442. | 


And herein, 


1. Upon what Contracts or Engagements of their Teſtators or 
Inteſtates Executors or Adminiſtrators are liable, 442, 

2, Of Perſonal Torts which are faid to die with the Party. 444. 

3- Of Remedies againſt Executor or Adminiſtrators of Exe- 
cutors. 445. 


4- Where they ſhall be excuſed from Coſts. 4. 
5. Where excuſed from putting in Special Bail. 


447- 


(A) — Perſons may he Erecutors: And 


herein. 


1. Of appointing the King Executor, 


T ſeems to be admitted, that the King may be (a) appointed Executo: ; 
but as he is preſumed to be ſo far engaged and taken up with the publick 4 laſt, 335, 


and arduous Affairs of the Kingdom, as not to have Leiſure to attend to D 


the private Concerns of any particular Perſon, ſo the Law allows him qo 
Y*, 


it was afſented in Parliament, that the King might make his Teſtament, and appoint Executors, but he does 
not tell us of what. 4 loſt. 335. 


Vol. II. . | to 
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 Exeentors and Adminitratons, 
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to nominate * * as he ſhall think proper, to to take upon them 
the Execution of the Truſt, againſt whom all "te 4 may bri 
Actions; alſo the King may appvint others to 4 t ee oe ſuch 
Executors. 

Accordingly we find, that Katherine Queen Downge r of land, Mother 
of Henry VI. who died June 2, 1436, * her W thereof ap- 
pointed Henry VI. ſole Executor, and that the Na appoi ws. Robert 
Rell:ton Keeper of the Wardrobe, John Merſton and Richard Alreed to exe- 
cute the ſaid W M, hy the Overſight of the Cardinal, che Duke of Glaucgſer, 
and the Biſhop of Lincols, or any two of them, to whom ſuch, Executor 

11 2%. If there ſhould account. | ; 


is not a late 


Inſtance of a Will made by one of our r Kings? 


4 Inſt. 335. 


** 
* 


Page 375 2. Whether Corporations may be Executors. 


(2) Office of It ſeems by (a) Wentworth, chat (5) Aggregate Corporitieeh conſiſting 
Executor 17, of divers Perſons cannot be Executors. 1/t, Becauſe they cannot be Feoffees 
vide 14: 25. n Truft for the Uſe of others. 2dly, Becauſe they are a Body framed for 


Be ie ook a Special Purpoſe. 3dly, Becauſe they cannot come to o prove a Will, or at 


12 E. 4. 9. b. leaſt to take an Oath, as others do. 


it is ſaid, that 
a Mayor and Commonalty may be Execotors. Rol. Abr. 915. (5) But ſuch Corporations, as may duly 


prove the Will and take the Oath of an Executor, may be Executors, Godolph, 85. 


3. Who, in Reſpect of their Crimes, are diſabled from being 
Executors. | | 


(e How far There are few or none, who, by our (c) Law, are diſabled, on Account 
by the Civil of their Crimes, from being Executors; and therefore it hath been always 
and Canon (d) holden, that Perſons attainted or outlawed may ſue as Executors or Ad- 


— — miniſtrators, becauſe they ſue in auter droit, and for the Benefit of the Party 


tates, Trai- deceaſed. 


tors, Felons, 
Perſons outlawed, inceſtuous Baſtards, famous Libellers, manifeſt Uſurers, Sodomites, uncertain Perſons, Ec, 


are excluded from being Executors, vide Godolph. 85, Off. of Exec, 17. Swinb. 346. (4) As in Co. 
Lit. 128. Cro. Car. 8, 9. Rol. Abr. 914, 5. Vern. 184. Outlawry no Plea in Bar. 


(-)18 H. 6. 4. Alſo a Villein (e) may be an Executor, and the Lord cannot ſeize thoſe 
Rol. Abr. Goods which he has to the Uſe of the Deceaſed; nay (/) where a Villein 
was made Executor, he might ſue his own Lord for a Debt due to the 


(/) 21 
21 E. 4. 
50. * Teſtator. 


Co. Lit. 134. But an (g) excommunicated Perſon cannot be an Executor or Adminif- 
43E-3: 13. trator, for by the Excommunication he is excluded from the Body of the 


3 ; 3 Church, and is incapable to lay out the Goods of the Deceaſed to pious 
Godolph. 85. Ules. 


(2) Whether , 
the Statute 3 Jac. 1. e. 5. which enacts, that every Popiſh Recuſant convict ſhall ſtand to all Intents and 


Purpoſes diſabled, as a Perſon lawfully excommunicated, extends to diſable ſuch Perſon from being an Exe- 
cutor, vide Hawk. P. C. 23-4. and Off. of Ex. 17. where | it is ſaid, that Recuſants convicted at the Time 
of the Death of any Teſtator, are diſabled to be his Executors; and 1 Show. 293. where the Probate of a 
Will was refuſed to an Executrix, ſhe being a my convict, and the Conviction exhibited into the * 


Court, 
our OY f 
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4. Who, in Reſpect of their Country, may be Executots. 1 
1991 6 : wah . X. "ST TY? [31.6 


It ſeems agreed, that by our (5) Law an Alien, or one born qut of (3) OF. of 
the Allegiance of our King, may be an Executor or Adminiſtrator ; alſo it Exec. 17. 
hath been adjudged, that ſuch a one ſhall have Adminiſtration of Leaſgs; as => by the 
well as Perſonal Things, becauſe he hath them is auter droit, and nat id his Sn ag | 
own Uſe. ; {| 1663 eng Mai —— 
are ſo appointed in Military Teftaments ; and the Reaſon hereof is, that in ſuch Teſtaments Ref 1 
only 5 — Sor ry 86. | Cro. Car. 8, 9. Sie Urn Ce , Vent, — be 


- 


: * | om . wat: FT $'' VIEMDTO 93 n 
But it has been long (i) doubted, whether an Alien Enemy ſhould (7) Co. Etiz. - 
maintain an Action as Executor; for on the one Hand it is ſaid, that by 42:2 
the Policy of the Law alien Enemies ſhall not be admitted to Actions Owen 45. 151. 
to recover Effects, which may be carried out of the Kingdom to weaken 
ourſelves and enrich the Enemy, and therefore public Utility muſt be 
* preferred to private Convenience (t) but on the other Hand it is ſaid, that: Page 376 
thoſe Effects of the Teſtator are not forfeited to the King by Way of Re- (0 Cro. Elia. 
priſal, becauſe they are not the alien Enemy's, for he is to recover them for 63. 
others; and if the Law allows ſuch alien Enemies to poſſeſs the Effects as Moor 431. 
well as an alien Friend, it muſt allow them Power to recover, ſince in that Carter 49. 
there is no Difference, and by Conſequence he muſt not be diſabled to ſue 301 
for them; if it were otherwiſe, it would be a Prejudice to the King's "Pore + Of 
jects, who could not recover their Debts from the alien Executor, by his not © 
being able to get in the Aſſets of the Teſtator, 7 on 


5. Who, in Reſpect of their Want of Underſtanding, are diſabled 
from being Executors. OF 
By our Law, as well as by the Civil Law, Ideots and Lunatics are in- 'Godolph. 86. 
capable of being Executors or Adminiſtrators, for theſe Diſabilities render 
them not only incapable of executing the Truſt repoſed in them; but alſo 
by their Inſanity and Want of Underſtanding they are incapable of deter- 
mining whether they will take upon them the Execution of the Truſt, or 
nor, SS 199 | 6 £1 7 ; 
Therefore it hath been agreed, that if an Executor became Non Compos, Salk. 36 


that the Spiritual Court may, on Account of this natural Difability, commit pl. 1. 
Adminiſtration to another. 


6. Who, in Reſpect of their Fortune and Circumſtances, may be 
Executors, and therein of obliging an Executor to give Security. 


It ſeems to be now agreed, that the Spiritual Court cannot refuſe to grant Sal. 36. pl. i 
the Probate of a Will to a Perſon appointed Executor, on Account of his 299: pl. Th 
Poverty or Inſolvency; for, as he is but a Truſtee for the Deceaſed, and Certh. 457. 
luch a Perſon as the Teſtator thought proper to appoint for that Office, 22% 293: 
without any previous Qualification, the refuſing to admit him Executor 3 46 

5 N ym. 361. 
would be attended with theſe Inconveniencies: /, That though he has a Salk. 250. 
Temporal Intereſt, yet he cannot ſue for the Debts of the Teſtator before Pl. 1 
Probate, which may be a conſiderable Detriment to the Teſtator's Eſtate, 1 Rep. 25. 
and conſequently to Creditors and Legatees. 2dly, That whilſt this Affair , 71 
oy 1 l 4 Pl. 171. 
is in Controverſy, there will be neither Executor nor Adminiſtrator againſt 595. 
whom an Action may be brought to recover Debts or Legacies. gdly, That 2 87. 

oy | Ska 


if Adminiſtration ſhould be granted to another, it would be a good Plea at 
Comb. 185. Law q AN, SP OW. by. ſuch A dne. chat there Was a Wur and an 
Skin. 299. Execut6r "7 appointe 


I. 8. 
N Mod. 9. Hd 30 ph. 4. nee eee ae *. 1% Mol. ag! ILSS! 


. rf zi ole 101) Now ATO 203% 2 q A. 27 


881 

3 HARI, Wa 4 tba is the Judge of the Paidatrets * 
arth. 2 

See e Probate of 4 Will ro a 0 named Executor therein, thy 

Sir. Rtebar4 Ordinary returned, that he was an abſconding Perſon and inſolvent, and 
Raindts by hs. cpfuſes to give Caution to pay Legacies bequeathed to ſome of the: 
on P 2 ufant cioms; and a peremptory Mandamus was granted; for 
4 A — the Ordinary has no Authority to interpoſe and demand Caution of che 8 8 


s..C and | cbtory when the Teſtitof himſelf required none. 
here ſaid, yd ris .Þ „ 10 | War 
Gat edt bn eee. Price of th vue. | u M1 90 50 
07 pt of 
Show. 293 . So where alter Prone of the will che Eibetiror Paci dees 
„end there being a Suit commenerd in the Ecclefiaftical Court to tevoke the Pro- 
8 5 6. dl. bateß and grant Adttimiſtration to atiother, the Court of King's s Bench W 
„ 36. pl. 
6, & © 400 Nen r 2 


Skin. 299. by 8 
pie „But an Kancame 7 coHficiered but as a bare Triftee m W ſo if 
Card, 38, he be insolvent, the Court of (a) Chancery will oblige him, as they will 


Show. 294. any other Truſtee, to give Security before he enters upon the Truſt. 

(a) Where, 

* the Litigation of a Will in the Spiritual Court, the Court of Chancery, on Suggeſtion that the Perſon 
who claimed as Executor under the Will was inſolvent, ordered that the Debtors to the Deceaſed's Eſtate 
ſhould forbear to pay any Money till the Matter was ſettled in the nog Court, Chan. Ca. 75. 


Chan, Ca. As where the Teſtator deviſed a Legacy to J. S. 3 at the Age of 

* twenty-one Years, on a Bill, foggeſitng that the Executor waſted the 
Eſtate, and praying that he might give Security to pay the Legacy when 
due, it was decreed accordingly. 

2 Vern. 249, So where the Teſtator deviſed a Legacy to his Child, an Infant, pay- 

Fus and Ne- able at the Age of twenty-three, and made his Wife Executrix and Re- 

* ſiduary Legatee, and ſhe married a ſecond Huſband and died, and he took 
out Adminiſtration de bonis non, with the Will annexed, (his Wife be- 
ing Reſiduary Legatee); and upon a Suggeſtion of Inſolvency, the Court 


decreed him to give Security to Pay the Legacy when it ſhould become 
payable. 


7. Of making Infants Executors. 


Godoloh. 103. An Infant may be appointed Executor, but he cannot adminiſter till he 
OF. aph.103 is of the Age of Seventeen, (5) during which Time Adminiſtration is to be 
208. granted to ſome Friend of his. 

(5) For this 

wide Paſtea Letter (B). 381. Oe. 


Godolph. 102. So a Child in Ventre ſa mere may be appointed, and if the Mother is 

5 of Exec. delivered of two or more Children at the Birth, they ſhall be all Execu- 
tors. 

OF. of Exc. As to Acts done by an Infant in Execution of the Office of an Exe- 


Godolph 1 oz. cutor, it ſeems agreed, that regularly all Acts done by him in this Re- 


(c) That an ſpect, before the Age of ſeVentven, are not binding, as if he (c) ſells the 
Teſtator's 


„1 


Executoꝛs and Adminiſtr atoꝛs. 


. 


1 


— 


Teſtator's Goods, (d) aſſents to a Legacy, (e) receives Debts due to the 1,6 Rae. 
Teſtator, &c. | cutor befor 


| | the Age of 
Seventeen cannot ſell a Leaſe for Years, which he bas in Right of the Teſtator, with an Intent to Bo the 
Debts of the Teſtator, and diſcharge the Debts of the Infant hicaſelf. Rol. Abr. 730. But in Cro. Eliz. 
254. it is held, that an Infant Executor, at the Age of thirteen, or other Perſon by his Order, may fell 
Goods to pay Debts. —- And though ſold for leſs than worth, yet the Sale is good. 3 Leon. 143. C wide 
Keilw. 51-a (4) That an Infant Executor cannot aſſent to a Legacy unleſs he hath Aﬀets co pay Debts. 


Chan, Ca. 257. ( Eſpecially before the Age of fourteen, Off. of Exec. 217, 


—— 


But all Things that an Infant Executor doth after he attains the Age Of. of Exec. 
of ſeventeen, though before the Age of twenty-one, if done according to 215, 206. 
the Office and Duty of an Executor, will hold good and ſhall bind him, * 
as Paying of Debts, Suing for and Recovering Debts, Selling the Teſtator's —* $52. 
Goods, &c, | And 177. 


5 Co. 27. Moor 146. 


But if an Infant Executor, after the Age of ſeventeen, but beforg the * Page 378 
Age of twenty-one, gives an Acquitance or Releaſe for a Debt or Pu- . 


ty owing to the Teſtator, ſuch a Releaſe, without an actual Payment to vhs Cale, 
the Infant is (F) void; for if this ſhould be conſtrued good, it would be Co. Lit. 172-2 


taking away the Privilege which the Law allows Infants to avoid their S. F. 
Acts, when they are apparently to their Diſadvantage z and this, which is Of. of 


of Exec. 
in Prejudice both to the Infant and to the Eſtate of the Teſtator, cannot — — 
be ſaid to be done according to his Office as an Executor. 


hence it is 
R ſaid; that 
though an Infant may adminiſter at ſeventeen, yet he cannot commit a Devefavit till be is twenty-one; 
Vern. 328. And the Author of the Off. of Exec. 213-14. inclines to think, that an Infant's Conſent to 
a Legacy, though after the Age of Seventeen, is not good, eſpecially if it may ſubje& him to a Deva/tavwit, 
as it may do when there are not Afers ſufficient to pay Debts. (/) So if a Bond be forfeited; and the Infant 
Executor receives only the Principal Sum without the Penalty, and gives a general Releaſe of all the De 
this Releaſe at Law is no Bar of the Penalty, Cro, Car. 490. Aniveton and Latham, 


If an Infant Executor ſues or is ſued, he muſt regularly appear by his 
Guardian and not by Attorney, for by Law he is diſabled to make an At- — = = 
torney ; for if he ſuffers by the Neglect or falſe Pleading of his Attorney, wide Tit. In 


R and Age, 
he has no Remedy againſt him, — be 

| | may appear 
by Attorney being joined with others, who are of full Age, wide Cro, Elia 341. Poph. 130. Cro. Jac: 
441. Mod. 47, 298. 3 Bulſt. 180. Vent. 102. Sid. 


449. Lev. 299. 2 Saund. 212, Yelv. 130. 
Lev. 181. Cro, Eliz. 378. Carth. 122. Salk. 205. pl. 1. 4 Mod. 7. 8 


8. Of a Feme Covert Executrix. 


A Feme Covert may be appointed Executrix, and in the Spiritual OF. of Exec. 
Courts ſhe is conſidered as Feme Sole, capable of ſuing and being ſued 202. 
without her Huſband ; and therefore it ſeems, that according to their Law “ 
ſhe may take upon her the Probate of the Will without the Aſſent of the 
Huſband who hath no Right to interpoſe or meddle in the Affair. | 

But by our Law, Huſband and Wife are conſidered but as one Perſon, Keilw. 122. 
and as having one Mind, which is placed in the Huſband as moſt capable And. 117. 
to rule and govern the Affairs of the Family, and therefore the Wife can Off. of Exec. 
do no Act, which may prejudice the Huſband, without his Conſent and 3. 
Concurrence: Hence the Huſband muſt be joined in all Actions by 
or againſt his Wife; and conſequently a Wife cannot, by our Law, 


take upon her the Office of Executorſhip, without the Conſent of her 
Huſband, | 


Vor. II. S Therefore 


tage of his own Wrong. 5 Co. 30. Caulter's Caſe. f 


Exetutors and Admin(fratozs, 
Of. of Exee. Therefore it ſeems, that if a Wife, who is made Execut Ix, is Cited in 
— the Spiritual Court to take upon her the Executorſhip, and the Huſband 
appears and refuſes his Conſent thereto if afrerwards they proceed 26 
| compel her, a Prohibition will be granted. _ rene ag 
Godolph. Alfo a Wife cannot, againſt her Conſent, though het Huſband is wilt 
109, 110. ing, be compelled to take upon her an Executorſhip; but if the Huſband 
adminiſters, ſhe will be bound by it during the Coverture. 3 
Godolph. 110. So if a Wife adminiſters, though againſt the Conſent of the Huſband, 
and an Action is brought againſt them, they are eſtopped to ſay, that the 
| Wife was not Executrix. . | | | aa 
Bro.Executor. So if a Feme Sole be made Executrix, and ſhe marries before ſhe inter- 
Godolph 110. meddles with the Eſtate, and her Huſband adminiſters; this is ſuch an Ac- 
ceptance as will bind her, and ſhe can never afterwards refuſe it. 3 
Off. of fixes, I is ſaid, that a Feme Covert Executrix may, without the Conſent of 


198-9. but her Huſband, make a Will, and wy ny an (a) Executor as for thoſe 
hw far the Things which ſhe hath as Executrix, for ſhe has them in auter droitc 
aſband's | 


Conſent is neceſſury to make the Will of a Feme Covert good, «jdt Tit. Deviſes, Letter (A). " 1 
make her Huſband ſueh Executor. Godolph. f 10. | en: Urs 9 


9. Of making Creditors Executors. 


12 H. 4. 21. A Debtor may malte his Creditor Executor, and in fach Caſe the Ke. 

Plow. 185. cutor may. retain ſo much of the Teſtator's Aſſets, as will ſatisfy, himſelf 

* __ but this muſt be underſtood whete the Debt is in an equal Degree with fck 

31. Creditors; for if he be a ſimple Contract Creditor, he cannot retain agai 

* g. a Creditor by Specialty, or any other of a ſuperior Nature. i 
2304. * 

Godb. 216. Hob. 10. Cro. Car, 372. Jon. 343. Reilw. 59. 


* Page 379 * Sd if Adminiſtration be (5) granted to a Creditor, he may tetain ſo 
Godolph. 115, much of the Inteſtare's Aſſets, as will ſatisfy himfelf;. but this alſo muſt bg 


Off. of Exec. underſtood as to Creditots in equal Degree. 
1. (6) But f | Lond 
— Ml Aon & fon tort, who is a Creditor, cannot retain, becauſe this would be allowing him to take Advan- 


21 A * or of WE EL 4ZA, — 


+ But if he can obtain Adminiſtration as a Creditor, though after Action brought againſt him, bat before 
Trial, he may retain, and give his own Debt, and ſuch Retainer in Evidence on plene Adminiſiravit ; tho 
the Plea was pleaded, and Iſſue joined, before ſuch Adminiſtration obtained. See infra 391. 


Rol. Abr. 940. Alſo ſuch an Adminiſtrator, who is a Creditor by Specialty, may 
% and. bring an Action of Debt againſt one who poſſeſſes himſelf of the Imeſtite's 
Siyle 38 „ Goods as Executor de ſen tort, with an Averment, that none of the Good 
came to his Hands ro ſatisfy the Debt; for though he may bring Trover 

or Treſpaſs againſt him es Adminiſtracor, yet as againſt a Stranger he is 

not deprived of this other Remedy; for the Reaſon why the Debtor's mals 

ing the Creditor Executor, or his taking out Adminiſtration, is ſaid to ſuſ- 

| pend or extinguith the Action, is on Suppoſition of Aſſets. x | 
. So if there are no Aſſets, he may fue the (c) Heir of the Obligor, where 
Rol. Abr. 940. the Heir is bound. | os veel 111+ FROG 
c) So if a | . Lat | | 4057113604 
82 is made Executor with others, 2 may ſue the others, eſpecially if he hath not adminiftered. . OE, 
of Exec. 32. Godolph. 115. & wide Cro. Car. 372, Jon. 345+ $1 „„ 


d 


Keb. Rep. . $o.if 2. and B. be jointly and ſeverally bound to C. and A. makes G his 
116, Executor (or as the Caſe was) makes D. his Executor, who makes 2 


3 


1 


Etecutor; in this Caſe, if C, has not received Srisfüctiom of the Aﬀets of . Lev. 53. 
A. he may ſue B. for, being jointly and ſeverally bound; he may ſue which Hö 6 
of them he pleaſes tho' Debt be one, uy Obligations are ſeveral; and no 
Aſſets appear of the Value of the Debt to'revain; and(thete might be & 
Judgment againſt with he could net retain, n * g 


10. 00 making Debtors Executors, 
10 is leid dowh ® 8 genen Ruda, that if « Creditor” makes hs Hebe- 


s * 


Exctutors it is an (r) Extinguiſnment of the Debt, for he cannot 131 
hiaffelfy 11) 1 1 1 0005 19% | 197 ais LESS n 
 *7 Needbam's 


| 1 ry Sus | 1 rf ' 01 — , | 
Cafe. Off. of Exec: 30, Godolph. 113. (i) Far being a Petſons!l Aftion,-and onte ſalpended, it can- 
not be revived again. Hob 222 though it is a Diſcharge of the Action, yet the Debt is Aſſets, 
arid the akg him Etechtdr does dot amount tg & Legic 


and. 5. But to P&yment and a Releaſe, Salk, 306. per 
Cm Juſt, | cige” 5 


Fur if 4 Perſbn dies inteftate, and the Ordinary commirs Adminifts Co. 136. 
tion to a Debtor, the Debt is not thertby (4) extinguiſhed, ſor he comes alk. 20% ; 


into the Admigiſtratlon by the Act of v, whereas. the other is the Act 


> 3t. 

wil dn ch e And 
Obligor ad inifters to the Obli and makes his Executor, and dies; he Creditot &f —— 

an igor min igee, . . zen t N AC : 

bring an Aion againſt him. Sid: 79, | | a 8 "Oy 5 


it RE ES. 


ed 
& « 


If the Debtee makes the Debtor” ang another Co-extcutors, and ane 8B. 4. 4 
of them makes his Executor and dies, the ſurviving Co-executor ſhall not 20 K. 4-, 174 
have an Action to recover the Debt againſt the Executor of the Debtor, * oF 1 
becauſe the Debt was once extinct; for it could not be brought but in the — 


Names of both the Co- executors, notwithſtanding (e) one alone adminiſ- 


teted; 40d it o got be brought in Beth their Names, becauſe the Debtor 
could net ſu ü b een e 54 3 | N 


1 * 


% If e 
San 
| = 3 the Obligor 
| 238 WW; 21 | en Gay rx. ag. and others his 
f but 2 dn CUI yet the Debt is re. 
leaſed ; for or, Rotwikn ng che }, night have como in and adminiſtored, and the Probate 
308. per Hab. | 5 * ö 


1 


4 


So where A. being bound in an Obligation to B. B. makes Ai his Exe: Salk. 299. 
cutor, who adminiſters ſeveral of the Goods, but dies before Probate of P!- 12. Wanks 
the Will, and Adminiſtration to B. being granted to F. S. he brought 224 p 
bis Actiom againſt the Heir of l. but it was held, that the Debt was reteatea > e 
* in this Cafe, though A. never proved the Will; for by adminiſtring as 
Executor he was complete Executor for this and ſeveral other Purpoſes. 

Bot all cheſr Caſts of Ektingyiſhmear by making Debrors Bxecutors, muſt C. Car 35 4: 
be underſtood where there are Aſſets ſufficicat- to diſcharge and ſatisfy the Off. of Exec, 
Teſtator's Debts* #nd Eegaties, - © oo 30. 

Therefore, where a Debtor and another were made Executors by the Yelv. 166, 


Debtee, who by his Will appointed, that out of the Debt due to him they F!ud. and 
ſhould pay a certain Legacy, it was adjudged, that as to that Legatee this Runge. 
Debt was not extinct, but thar it retained Aﬀets to pay Legacies as well as 


Debts; and this being a Legacy, and properly recoverable in the Spiritual 
Court, the Court di F. Re. fefuſed to grant & Prohibition to a Suit for it 


there, and the rather in this Caſe, becaule it was expreſsly deviſed to be pad 


out of. the Debt. re oo „en 
he Teſtator deviſed ſeveral 


Page 380 


So in a late Caſey wheres Legacios, and amiongft Shan and 
the Reſt gave-confiderable Legacies to his o Exceutors, to whom ons — de- 
eviſed 


9 7 72 
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Executozs and Adminiſtratoꝛs 
creed and af- deviſed the Surplus of his Eſtate ; and there being a Debt of '3ooof. due 
8. 9 * by Bond to the Teftator from one of the Executor, he inſiſted, that, there 


Lords, 21 being ſufficient Aſſets to ſatisfy all the Legacies, this 3000 J. ſhould 
March 1734. not be brought into the Surplus of the Teſtator's Eſtate, but that the ſame 


* 
* . 
a 


- 
* 
. 


| Caf, Temp. was extinguiſhed for his Benefit by kis being made Co-executor; and that 


Talb. 240, though the Surplus of the Eſtate was deviſed to them both, yet that this 
nh Str. 86 Debt could not be taken to be Part of that Surplus, being before extin. 
Fitzgib. 128, guiſhed ; but it was decreed, that the 30co1. (e) ſhould be taken as Part of 
(a) Chan. Ca. the Surplus of the Teſtator's Perſonal Eſtate, and both Executors ually 
202. S. P. intitled to the ſame; for though in ſome Books the Teſtator's making a 
decreed, Debtor Executor is ſaid to be an Extinguiſhment of the Debt, becauſe an 
3 ecutor cannot ſue himſelf; yet it was never doubted, but that ſuch a Debt 
remained Aſſets to ſatisfy Creditors, and was alſo reſolved to be Aſſets to 
ſatisfy Legacies ; and this Deviſe of the Surplus and Reſidue of the Tef- 
tator's Eſtate being as much a Legacy, and as well recoverable in the Spi- 
ritual Court, as any particular Legacy, it was but fitting, that, ſince the 
Courts of Equity claim now a concurrent Juriſdiftion with the Eccleſiaſtical 
Courts in Matters of this Nature, there ſhould be the ſame Meaſure 
of Juſtice in both theſe Courts. | 
2 H. 4.83. Tf the Debtee make the Executrix of the Debtor his Executrix, and 
my” 372+ gies, this is no Extinguiſhment of the Debt, becauſe the Executrix is 
(5) Bat if the intitled to the ſame, not in her (5) own Right but in the Right of 
Obligee another. | | | 4 7 
takes the i? 7 
Obligor to Huſband ; this is an Extinguiſhment of the Debt, becauſe it would be a vain Thing for the Huſ. 
band to pay the Wife Money in her own Right. Co. Lit. 264. Salk. 306.——But if the Executrix of the 
Obligee takes the Obligor to Huſband, this is no Extinguiſhment of the Debt, for he may pay Money to her 
as Executrix, becauſe, if ſhe lays the Money ſo paid to her by itſelf, the Adminiſtrator de boni non of her 
Teſtator (if ſhe dies inteſtate) ſhall have that Money as well as any other Goods that were her Teſtator's, 
Leon. 320. Moor 236. Salk. 306. och 3 


2 Mod. 315. Under this Head of making Debtors Executors, it may be proper to ob- 
2 Bailie's ſerye, that if a Debtor be in Execution, and the Plaintiff dies, by which 
See 12 Mod, the Right of Adminiſtration deſcends upon the Debtor; in this Caſe he can- 
9, 205. not be diſcharged upon a Habeas Corpus, becauſe Non conſtat de perſona; nei- 
ther can he give a Warrant of Attorney to acknowledge Satisfaction; and 
therefore it ſeems moſt adviſable to renounce the Adminiſtration, and get it 

ranted to another, and then he may be diſcharged by a Letter of Attorney 


from ſuch Adminiſtrator. 


th ts. _ — —_ 4 
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„age 38: (B) Df the different Kinds of Executozs and 
3 Adminiſtrators ; And herein, 
- Of an Adminiſtrator durante minoritate of an Infant Executor 

| or Adminiſtrator. | 


1. Who may be ſuch an Adminiſtrator. 


T F one makes an Infant his Executor, or dies Inteſtate, and the Right 
of Adminiftration devolves upon an Infant, in theſe Caſes the Ordinary 
is to grant Adminiſtration during the Minority of the Infant, i. e. in — 


Godolph. 102. 
5 Co. 29. 


th. 8 


Exetutoꝛs and Adminiſtratozs. 
firſt Caſe, till he arrives at the Age of Seventeen, when by the Civil Law. 
he may be Executor, and in the latter till he arrives at the Age of Twenty- 
one, when only he is fit to be a Truſtee, becauſe an Infant cannot, hefore 
bis full Age, give Bond to adminiſter faithfully, and it is the Age by 
Common Law. 
And as ſuch an Adminiſtrator is but in Nature of a Curator for the In- Grendi/er v. 
fant in Civil Law, and has no Intereſt or Benefit in the Teſtator's or Inteſ- . 
rate's Eſtate, but in Right of the Infant; it has been always held diſcre- 55, 
tionary in the Ordinary to whom to grant it, and therefore it hath been 
frequently (a) adjudged, that he is not obliged within the Statute (a) Hob. 250 
21H. 8. c. g. to grant it to the next of Kin either of the deceaſed, or the Veat. als? 
Iafant. . | $ Mod. 244, 

| 27. 
Ld. Raym. 262, 338, 667, 685. 2 Ld. Raym. 1071. Salk. 36. pl. 1. 299- pl. 1. chow. 294. See 
6 Mod. 304. Vern. 25, 256, 326, 397. 10 Mod. 21, 105, 386. 11 Mod. 137. pl. 4. 145. pl. 2. 223. 
pl. 18. 12 Mod. 194. See Carth. 445. 5 Mod. 395. Comb. 475. Salk. 29, 39. pl 7. 12 Mod. 501 
Comyns Rep. 112, 159, pl. 107. Fizgib, 110, 125, 303. 2 Will. Rep. 576. pl. 188. 3 Will. Rep. 


81, 166, 337. Comyns 96, pl. 65, 110. pl. 72. 150. pl. 102, 159. Stra. 73, 481, 552, 667, 703. 
2 Stra. 857, 892, 911, 956, 961, 1137. | | 


_— _— —— 


If 4. makes B. his Executor, and B. makes C. an Infant Executor, and Cro-Eliz.2 re. 
Letters of Adminiſtration are granted to J. S. during the Minority of C. — and 
J. S. cannot bring an Action againſt a Debtor of the firft Teſtator > 4 OLA 
Virtue of this Adminiſtration, nor hath he Authority to meddle wi 

his Goods. | | | | 

If an Infant, and one of full Age, are made Executors, he who is of 2 Lev. 239, 
full Age may take out Adminiſtration durante minoritate of the Infant, 240. 

and may declare his Executor or Adminiſtrator durante minoritate, and 

there is no Abſurdity in this Caſe, that there ſhould be an Executor 

and Adminiſtrator to the ſame Party, and this is only to enable him to 


ſue alone. * If there 

| are ſeveral 
Executors, all muſt join in the Action. Reg. 140. a. b. That is the Reaſon of the Rule laid down in 
the Text. Tho' ſome do not prove the Will, but refuſe before the Ordinary, 9. Co. 37. 1 Lev. 161. 
——As to one of them being an Infant, ſee farther. 2 Sand. 213. 1 Sid. 449. 1 Brownl. 101. Vel. 130, 
Alſo 2 Lev. 239, 240. cited above. If any of the Executors have not proved, and the other is about to 
bring an Action, the Exeeutors who have not proved muſt be ſummoned and ſevered, In an Action againſt 
an Executor, he cannot plead that there is another Executor, not named, unleſs he ſhews that the other hath 
| adminiſtered, 1 Lev. 161. 9 Co. 37. b. Clift. 15,—As to Summons and Severance, ſee poſt. 396. 


2. What Afs be may do. 


It ſeems to be agreed, that though an Adminiſtrator durante minoritate 

hath but a limited and ſpecial Property in the Eſtate of the deceaſed, yet Rol. Abr 

he may do all Acts which are incumbent on an Executor, and which are for 910. 
the Advantage of the Infant and Eſtate of the deceaſed, and therefore he Owen 35. 
may ſell Bona Peritura, as a Bailiff may, ſuch as fat Cattle, Grain, or any 5,<*: 29- 
Thing elſe which may be the worſe for Keeping; ſo he may (+) aſſent to 1 3 
a Legacy, and may ſue and be ſued. | | (4) But _> 


unleſs there 
Aſſets to pay Debts, 5 Co, 29. a. 


But cannot do any Thing to the Prejudice of the Infant, and therefore . Co. . 
he cannot ſell the Goods of the deceaſed any farther than they are neceſſary 8. * 

2 And. 132. 
Prince's Caſe. Cro. Eliz. 217. 2 And. 132. 3 Leon. 278. 8. C. & wide 6 Co. 67, b. in Sir Mot 
Finch's Caſe, a Diverſity taken, where Adminiſtration is granted durante minori ætate Executoris, in ſuch 


Vor. II. 160 5 for 
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aka for Payment of the Debts, nor can he otherwiſe ſell a Term for Years du- 

Page 382 # ring the Minority of the Infant, for the Words of his Authority are, 4g- 
ſpecial Man- miniſtr ationem omnium & ſingulorum bonorum ad opus, commodum & utilitatem 


ner as this 


Caſe of executritis durante ſua minori late, & non aliter nec alio modo committimus, 
Prince's is; & 2 6 ) IEF 
and when TK 51 


ſuch Adminiſtration is granted in a tee Manner ; for in the firſt Caſe ſuch Adminiſtrator cannot make 
Leaſes of any Term veſted in the Executor, but in the other Caſe he may, and they ſhall be good till the 
Executor attainthe Age of ſeventeen, and until he enter. | 


Rol. Abr,g10, Tf Adminiſtration durante minoritate be granted to A. and afterwards re. 
VEAL pealed and granted to B. who obliges A. to account to him, and afterwards 
gives him a Releaſe; this Releaſe will not bind the Infant, for this does 
not appear to be for the Benefit or Advantage of the Infant. 
Latch. 267. If an Adminiſtrator durante minoritate waſtes the Aſſets, the more proper 
And. 34 Way to charge him is by Action on the Caſe by the Infant when he comes 
Sid. 59. of Age; alſo by ſome Opinions he may bring Detinue againſt him for thoſe 
6 Co. 18. b. Goods which he till continues in his Poſſeflion, or he may oblige him to 
Seeg Mod. 96. account in the Spiritual Court, but cannot bring a Writ of Account againſt 
50 . him at Law; neither is he chargeable in any Action at the Suit of a Cre- 
== editor, after the Infant comes of Age; but ſuch Creditor may ſue the Infant, 
12 Mod. 291, Who has his Remedy againſt the Adminiſtrator. 
15 4 5. ; 
— Pot. 410, Salk. pl. 16. Ld. Raym. 338, 678. Gilb. Eq. Rep. 190. Fitgib. 77. Vern, 
143, 293, 457. Ch. Prec. 534, 540. Comyns 110. pl. 72. 159. pl. 107. 2 Will. Rep. 295. N. 73. 
121. 201. pl. 45. 678. pl. 195. 430, 730. 2 Will. Rep. $1. 296, 298. pl. 84. 447, (620.) 655 
zW l. Reb. 32 3, 324, 399, 400, $02. 


Hub. 250, If an Adminiſtratix durante minori ætate of her Infant Daughter Execy- 
Bricrs ond l trix, gives ſeveral Bonds to the Teſtator's Creditors for their Debts, and 
228 ut takes a ſecond Huſband, the Huſband may retain, as his own, ſo much of 


added, how the Goods of the Teſtator as amounted to the Value of the Debts paid and 


the Caſe undertaken by the Wife. 
would be if | 


the Wife died, by which the Huſband would be no longer chargeable, & wide Raym. 484. 


So if an Action be brought againſt a ſpecial Adminiſtrator, and the Ad- 


C b. 6 * * o . * o . * 

ge. miniſtration determines pending the Action, he ought to retain Aſſets to 
Halt. ſatisfy the Debt which is attached on him by the Action. 

See Carth. 


432. Lo. Raym. 265. 


3. At what Time the Authority of an Adminiſtrator durante mino- 
ritate determines. 


-, 


« Os bo. It has been already obſerved, that there is an eſtabliſhed Difference, 
Hob. 251, Where Adminiſtration is granted to one as Guardian to an Infant, who hath 
Cro.Eliz.602, a Right to adminiſter, but is incapable to take it by Reaſon of his Minority, 
Oro Car. 516. and where an Adminiſtration is granted during the Minority of an Infant 
Garth. 449.  Executor ; that in the laſt Cafe the Adminiſtration determines as ſoon as 


Comb. 475. f . 
Salle. *. the Executor attains the Age of ſeventeen Vears; but in the other Caſe it 
pl 1. continues till the Infant attains his full Age. 

5 Mod. 395. 


Ld. Reym. 338, 667, 12 Mod. 194, 501. Comy. Rep. 112, 159. pl. 107, 160. 


2 Alſo 


Erxetutoꝛs and Adminiſtratozs. 


Alſo it ſeems agreed, that, if Adminiſtration be granted during the Mi- 
nority of ſeveral Infants, it determines upon the coming of Age of any 
one of them; and it is laid (a) down. by my Lord Cake, that Admiſtra- (a) In Prizce's 
tion granted during the Minority of an Infant Executrix ceaſes upon her 1 5 Co. 
Marriage. | 9+ 


But as this Matter was fully debated in a late Caſe, I ſhall here inſert 
ſo much thereof as relates to this Point. N! 

One made his Will, and thereby, after ſeveral ſpecifick and pecuniary Junet verſus 
Legacies, gave and deviſed the Reſidue and Remainder of his Perſonal you _ 
Eſtate co his four Nieces, and made J. S. his Executor, and died; the /*” A 0 
Executor proved the Will, and afterwards died inteſtate, and thereupon Chancellor, 
Adminiſtration de bonis non, & cum teſtamento annexo was granted to the afliſted by 
Plaintiff during the Minority of the four Nieces; the reſiduary Legatee, Lord 1 Ju. 
one of the Nieces, married a Perſon who was of full Age; but ſhe herſelf 1 Ly 
was an Infant under the Age of twenty-one Years, though above ſeventeen z Pemurrers. 
and Sir Henry Fobnſon, in the Year 1696, having given the Teſtator a pro- 
miſſory Note for the Payment of 800 J. and upwards, by his Will in 1719, 
gave and deviſed all his Real and Perſonal Eſtate to William Guidott, Eſq; Page 383 
for the Payment of his Debts, Legacies, and ſubject thereto, in Truſt for 
ſach Child or Children as the Defendant, the Lord Strafford, ſhould have 
by his Lady, who was the only Daughter and Heir of Sir Henry Johnſon, to 
whom he had been married about fix or ſeven Years; and in the ſame Year 
1719, Sir Henry Jebnſon died, Mr. Guidott, the Executor, renounced, and 
the * Strafford's Children being Infants: of tender Years, the Lord Straf- 
ford took out Letters of Adminiſtration cum teſtamento annexo, during the 
Minority of his Childreo, to Sir Henry Jobnſon; and there being likewiſe 
a Bond given by Sir Henry Johnſon to the ſame Perſon, for Payment of a 


further Sum of Money, the Plaintiff Jones brought an Action of Debt u 


P- 
on the Bond in the Court of Exchequer, to which the Defendant, the Lord 


Strafford, pleaded Salvit ad Diem; and alſo by Leave of the Court pleaded 
further as a double Plea, purſuant to the Act for Amendment of the Law, 

that he had fully adminiſtered, præterquam ſuch and ſuch Judgments, to ſe- 

veral Perſons, and that he had not Aſſets ultra ſufficient to pay and ſatisfy 

thoſe Judgments; upon this Plea the Plaintiff Jones brings his Bill for a 
Diſcovery and Account of Aſſets, and the three Nieces, who were Infants 

and unmarried, and likewiſe the married Niece, who was alſo an Infant, 

and her Huſband, were Co-Plaintiffs in the Bill. To this Bill, which was i 
not only for a Diſcovery of Aſſets of Sir Henry Jebnſon, but likewiſe for 
Payment and Satisfaction both of the Bond-Debt, and likewiſe of the 
ſimple Contract Debt due on the Note, the Defendant, the Lord Svra flord, 

put in a Demurrer, which was, that by the Plaintiff's own ſhewing in their 

Bill it appeared, that one of the Nieces was married, and therefore having 

a Huſband capable of acting for her, the Adminiſtration granted to the 
Plaintiff Jones, during the Minority of the four Infants, was determined; 

and the Queſtion was, Whether, one of the four Nieces being married, and 

her Huſband of full Age, the Adminiſtration granted to the Plain- 

riff Jones, during the Minority of the four Nieces, determined, though the 

herſelf was ſtill under the Age of twenty-one Years. It was agreed on all 

Hinds, that where an Infant is made Executor, and Adminiſtration is grant- 

ed during his Minority, that ſuch Adminiſtration ceaſes ipſo facto, when the 
Infant attains the Age of ſeventeen Years; and the Opinion of Lord Coke, 

5 Co. 29 in Prince's Caſe, was cited, that fo it would likewiſe, if ſuch Infant 
Executrix, being under ſeventeen, ſhould marry, becauſe her Huſband 

was Capable of acting for her; and it was argued for the Defendant, that if 

this were ſo in caſe of an Infant Executrix, there was the ſame Reaſon for 

it in the preſent Caſe, where one of the four Nieces, during whoſe Mino- 

ny Admmiſtration cum Teſiamenio annexo was granted, was married; th 
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it was agreed on the other Hand, that, whenever any one of the four Nieces 
attained the Age of twenty-one Years, the Adminiſtration ceaſed, and 
there was the ſame Reaſon when one of them married and had a Huſband 
capable of acting for her; that this was to be reſembled to the Caſe of 4 
Guardian at Common Law, and that if an Infant Feme married, the Guar- 
dianſhip was determined, becauſe the Huſband was immediately on the 
Marriage become her Guardian; and it would be inconſiſtent that ſhe 
ſhould at the fame Time be under the Power of another Guardian; fo here 
ſhe, from her Marriage, became under the Care and Guardianſhip of her 
Huſband, and he was capable of acting for her, and conſequently the Ad- 
miniſtration granted during the Minority of the four was then determined 
in the ſame Manner as if ſhe had attained her Age of twenty-one Years; 
and then the Plaintiff Jones, during the Minority of the four, had no 
Right to bring this Bill, and that the Demurrer was good; and for this 
were cited 5 Co. 29. Prince's Caſe, 6 Co. Sir Moyle Finch's Caſe, 1 Salk, 
39. and that the only Caſe againſt it was 2 Jon. 48. and they allo cited the 
Opinion of Juſt. Twiſden, 1 Vent. 103. But on the other Side it was argued, 
and the Court was clear of Opinion, that the Adminiſtration in this Caſe 
did not determine by the Marriage of one of the four Nieces ; they ſaid, 
*Page 384 » that it was by no Means clear, even in the Caſe of the Infant Executrix, 
that, if ſhe married under the Age of ſeventeen, the Adminiſtration 

granted during her Minority was thereby determined; that this was not the 

principal Point in Prince's Caſe, but only the Opinion of, or an Obiter 

Caſe put by, my Lord Coke; that the ſame Caſe was reported in Cro. Eliz. 

718. and 1 And. and there nothing ſaid of it; that in the Office of Execu- 

tors, ſuppoſed to be written by Juſtice Deddridge, he much marvels at this 

Opinion of the Lord Coke; that in the Spiritual Courts, where theſe Admi- 

niſtrations are granted, they take no Notice of the Huſband, nor will in 

ſuch Caſe grant Probate of the Will or Adminiſtration to him, but look 

upon the Wife as to this Purpoſe as a Feme Sole, and that the only Power, 
which the Huſband hath in theſe Caſes, is derived to him from the Com- 

mon Law, by which he is in many Caſes enabled to pay and receive, and 
| to act for his Wife; but the Property of none of the Goods or Chattels, 


2 
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which the Wife hath as Executrix or Adminiſtratrix, is veſted in him; for if 

ſhe ſurvive, they likewiſe ſurvive to her, and if ſhe dies firſt, there muſt 

be an Adminiſtration de bonis non of her Teſtator granted to another; and 

| if this be ſo in the Caſe of an Infant Feme Executrix, that the Adminiſtra- 
[ tion granted during her Minority does not ceaſe by her Marriage, much 
| | leſs in the preſent Caſe; for here the Adminiſtration 1s granted to the Plain- 
tiff Jones, donec una earum quatucr vigeſimum primum ann elatis attigerit ; 
| ſo that, by the expreſs Words of the Adminiſtration, it is not to determine 
ſooner; and though it does then determine, when any one of the four at- 
tains her Age of twenty-one Years, that is not the preſent Caſe; for here, 
though ſhe is married, yet ſhe is ſtill under twenty-one, and the Huſband 
; | has nothing to do with it; he, by his Marriage, is not become next of Kin 
. | to the Teſtator, nor will the Spiritual Court grant Adminiſtration to bim; 
: | and if the Marriage were to be a Determination of the firſt Adminiſtration, 
4 he could not ſucceed to it, for in that Caſe the Adminiſtration could only 
; be granted to the Wife; nay, they would not grant it to the Huſband and 
Wite jointly ; that the Wife, in this Caſe, was not intitled to the whole 
Perſonal Eſtate, as an Infant Executrix is, but only to her own undivided 
fourth Part; and tho' the Spiritual Court may grant Adminiſtration as to 
a particular Thing, or in a particular Place, yet they never grant Admi- 
niſtration as to an undivided third or fourth Part of the ſame Thing ; for 
then who ſhould bring the Action for it, as of a Horſe, or other intire 
Thing? The Huſband in this Caſe would be intitled but to a fourth Part 
of it in Right of his Wife; and muſt there be ſeveral Adminiſtrations 


granted 
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granted for one and the ſame Thing? This would be abſurd, as well as to 
Actions to be brought by them; as to Actions brought againſt them; that 
if the Adminiſtration is determined by the Marriage, it will be ro no Man- 
ner of Purpoſe for an Application to the Spiritual Court; they will not 
grant it to the Huſband, and the Wife being ſtill under Age, they mult grant 
it to ſome other Pefſon during the Minority of her and her three Siſters, as 
it was before; and then it would be doing a vain Thing to determine it; 
that the Spiritual Court by 31 E. 3. ff. 1. c. 11. is to grant Adminiſtration to 
the next of Kin, which the Huſband is not in this Caſe; that the Law takes 
Notice of an Executor before Probate, and he may do ſeveral Things before 
Probate; but the Power of an Adminiſtrator is derived to him only by the 
Lettets of Adminiſtration z that if the Huſband has no Right to claim the 
Adminiſtration in this Caſe, no more has the Wife; for ſhe being ſtill 
under Age as well as the other Nieces, the Court will grant Adminiſtra- 
tion to nene of them; or, if they would, might grant it to any of the 
others as well as to her; it being in the Diſcrerion of the Ordinary; and if 
the Spititual Coutt ſhould grant Adminiftration to the Huſband, that is 
not d ure; that he is intitled to it, but they may grant it to him as they 
would ts auy ether Perſon. So the Court was of Opinion, that Jones 
- Aill eontitived Adminiſtrator during the Minority of the four Nieces, 

notwithſtanding the Marriage of one of them, and that ſuch Adminiſtra- | 
tion did net determine till one of thetri came to the Age of twenty-one # Page 385 
| Years, and fo over - ruled the Dethurtet, = 

Although it ſeems cleur, that the Authority of an Attminiſtrator durante Hob. 251. 
maria of an Infant Executor determines at Seventeen, and that of ati Cro. Jac. 590: 
Ad tniniſtfatof durunte minoritate of an Infant, who is intitled to Admiti- 2 Refs 
ſtratiun, at the Age of Twentywontez yet if an Aion be brought agaitiſt ; Go. 29. a. 
ſuch an Adminiſtrator, the Plaintiff in his Declaration need not ayer, Rol. Abr. 910, 
that the Infant is ſtill under thoſe Ages, fot this is a Matter more properly Yelv. 138. 
within the Cotruſanee of the Defendant, and if his Power be Adel 
he ought to ſhew it; but he cannot object it, eſpecially after he has taken 
Ie on anethet Point, which is an Admiffion that his Authority ſtill 

But it is (a) fach that if ſuch an Adtmimiſtrator brings an Action, he (4) Hob. 51. 
muſt aver, that the Infant is ſtill under Age, becauſe it is a Matter within Cro. Jac 590. 
his Conofance, And the Thing that intitles him to the Action; but in this : Rol. Rep. 
Caſe alſo it hath been (5) adjudged, that the Defendant mnſt take Ad- Nef R. 
vantage of this Omiſſion by way of Plea or Demurrer, and cannot object 400. N 
it after he has joined Iſſue with him on another Poiat, which admits the (#) Cro. Car, 
9 of his Authority. 240. 

Bat if an Action of Debt be brought agdinft an Adminiftrator generally, Comb. 465. 
and the Defendant sin ph ry ren Adminiſtration 5 LA. Rees 
do Hitt during the Minority of bis Wife, he muſt avet, that the Wife is (till 265, 

living; for though he was a Special Adminiſtrator at firſt, yet if his Wiſe dry 4 
2 * he might be Adminiſtrator generally, as the Declaration ſup- — 
poſeth. 


It ſeems to be clearly ſettled, that if an Adminiſtrator durante minoritate Rol. Abe 
brings an Action and recovery, and chien his Tithe detefmines, that the 58.0. 
Exeduter rA have Scire facius upon that Judgment. 2 


— 


Cr. Car. 227. 
| 2 Brownl. 33, 
| Godb. 104, Lev, 181. Keb. 750. Vern. 25. 


Alſo it hath been held, that if ſuch an Adminiſtrator obtains Judgment, , Lev. 


he may bring a Scire facias againſt the Bail, and they cannot object, that Erin — 
Bs Mompeſſon. 

but per Hale, in this Caſe, if after the Infant came of Age he had ſued out Execution vpon the — 

Judgment, it might have been a Queſtion, whether that ought to be ſued out by him, or by the Infant. 


- * 
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Executoꝛs and Admintſtratoꝛs. 


the Infant is of ſull Age; for the Recognizance being to the Adminiſtrator 
himſelf by Name, though he be Adminiſtrator durante minori ætate lantum 
yet he may have a Scire facias againſt the Bail. | 


__ ts d 
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2. Of an Adminiſtrator de bonts non, where the firſt Adminiſtrator 
dies, or the Executor dies inteſtate, or without Probate of the 
WI, And herein: 


1. In what Caſes Adminiſtration de bonis non ſhall be granted, and 
to whom. bY 


Theſe Kind of Adminiſtrations are granted in the following Inſtances + - 
Swinb. 306. 1. If a Perſon dies Inteſtate, and Adininiſtration is granted to J. S. who 
Rol. Abr. go. dies without having adminiſtered all the Inteſtate's Goods, in this Caſe the 
Vaugh. 182. Ordinary muſt grant Adminiſtration of the Goods unadminiſtered to an- 
other ;. for the firſt Adminiſtrator cannot continue the Truſt repoſed in him 
to his Executor or Adminiſtrator, becauſe he has no Intereſt but what he 
derives from the Act of the Ordinary. Mad „ A188 
Rol. Abr. 907. 2. So if an Executor dies Inteſtate, Adminiſtration de Bonis non cum 
Vaugh. 182. feſtamento annexo of the Teſtator muſt, be granted by the Ordinary, for 
they are not devolved on the Adminiſtrator of the Inteſtate, becauſe he 
| had them in auter droit, in order to diſcharge the Truſt repoſed in hims 
Page 386 * but if the Executor makes his Executor, then the Truſt is devolved on 
him; and after Payment of the Debts and Legacies of the firſt Teſtator, 
he has an abſolute Property in the Goods. | Sel 
Rol. Abr. 3. If the Executor == before Probate, tho' he (a) adminiſtred in Part 
907. by diſpoſing of the Teſtator's Goods, &c. yet his Executor cannot be 
Salk. 5. Executor to the firſt Teſtator; but in this Caſe there is not an Adminis 
oo 4373: ſtration de bonis non adminiſtra!” granted, but an immediate Adminiſtration, 
the Admini. becauſe the Executor died ante onus Executionis teſt amenti ſuper ſe ſuſceptum, 
wing is an Which is the Foundation the Spiritual Courts proceed upon. | 
AQ in Pais, T | 
of m_ the Spiritual Court cannot take Notice, yet the Acts done by the Executor are good. 1 Salk. 308; 
per Holt. 1 : 
| | 8.3 


9 Co. 37. 4. So if an Executor (5) refuſes Adminiſtration with the Will annexed, 
Henſl2es Caſe. it is to be granted to another. _ W 
(5) An Execu- ; T EY „ 
tor may renounce, but cannot aſſign over the Executor ſhip, becauſe it is a Perſonal Truſt. Vaugh. 182. 
Alſo where an Executor before Probate poſſeſſed him ſelf of the Goods, paid a Debt, and converted ſome of 
the Goods, and after, before the Ordinary, refuſed ; and upon ſuch Refuſal the Ordinary granted Admini- 
ſtration to the Widow of the deceaſed ; and adjudged ſuch Adminiſtration was void, there being a rightful 
Executor that had adminiſtered. Mod, 213-14. Parten and Baſeden. See 2 Will. Rep. 145. 3 Wil. 
Rep. 251, 337. 12 Mod. 441, 471. &itth | 


- 


* 


A | 27 theſe Caſes Adminiſtration is to be granted to the next of Kin to the 
Wed and ©, firſt Teſtator or Inteſtate; but if the Teſtator appoints a Reſiduary Le- 


Stanley. © gatee, ſuch Legatee is intitled to Adminiſtration. 

Show. . 38. -,.- 

3 Mod. 59. Vern, 200. Ld, Raym, 86, 353. 5 Mod. 247, Will Rep, 7. pl. 2, Comb. 378. Com. 
Rep. 3: Fl. 3. 8 


2. To 


Executoꝛs and Admini 
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ſtratoꝛs. a 


K 


2. To what Things unadminiſtred an Adminiftrater de bonis non is 
intitled. | 


An Adminiſtrator de Bonis non is intitled to all the Goods and Perſonal 
Eſtate, ſuch as Terms for (c) Years, Houſhold Goods, &«, which remain „ 
in Specie, and were not adminiſtered by the firſt Executor or Adminiſtrator, gi," ? N. 
as alſo to all Debts due and owing to the Teſtator or Inteſtate. 15. (e) Whe⸗ 


ther an Ad- 
miniſtrator de bonis non be intitled to an Eſtate pur ater Vie, within the Letter and Meaning of che Statute 


29 Car. 2. c. 3. Carth. 376. 2. See Carth, 166. See Ld. Raym. 95. 2 Salk. 464. Comb. 388. 
12 Mod. 103, 3 Salk. 137. pl. 2. 2 Will. Rep. 381. 3 Will. Rep. 102. By ſtat. 14 Geo. 2. c. 20.1. . 
Diſtribution ſhall be made of Eſtates pur auter Jie, whereof there is no ſpecial Occupant, and which are 
undeviſed. | | | 


} 


Alſo it is held, that if an Executor receives Money in Right of the Salk. 306. 
Teſtator, and lays it up by itſelf, and dies Inteſtate, that this Money ſhall 
go to the Adminiſtrator de Bonis non, being as eaſily diſtinguiſhed to be 
Part of the Teſtator's Effects, as Goods in Specie. | 
But if A. dies Inteſtate, and his Son takes out Adminiſtration to him, Vern. 473. 
and receives Part of a Debt, being Rent Arrear to the Inteſtate, and 2 and 
accepts a Promiſſory Note for the Reſidue, and then dies Inteſtate; this — 
Acceptance of the Note is ſuch an Alteration of the Property as veſts it in 


| Vent. 362. 
the Son, and therefore on his Death it ſhall go to his Adminiſtrator, and Rel-Abr. 36e. 
not to the Adminiſtrator de Bonis non. | | oC} hey - 


3. In what Actions commenced before his Time, may an Adminiſtrator 
de bonis non proceed. 


If a Feme Executrix to J. S. takes a Huſband, and the Huſband and Rol. Abr. 889. 
Wife bring an Action of Debt upon an Obligation in Right of the Wife, W. Jones 
as Executrix to J. S. and they have Judgment to recover the Debt with 248. 
Damages and Coſts ; if the Wife dies, the Huſband cannot take out Exe- 
cution, for he is not intitled to the Thing recovered, but it ſhall go to the 
ſucceeding Adminiſtrator of F. S. as the Inteſtate's Effects. 
gut yet in theſe Caſes, though the Adminiſtrator de bonts non was intitled, * Page 387 
yet he could not ſue out Execution, becauſe he was not privy to the Judg- Yelv. 33, 83. 
ment, and therefore was driven to a new Action; but this being very in Latch. 140. 


convenient, no new Action while Judgment may be executed. Palm. 443. 


2 Saund, 149. 
| Sid. 29. 

By the (d) 17 Car. 2. cap. 8. it is enacted, © That where any Judgment (% Made per- 
« after (e) a Verdict ſhall be had by or in the Name of any Executor or. Petual by 
% Adminiſtrator, in ſuch Caſe an Adminiſtrator de bonis non may ſue forth. 5 yo 
« a Scire facias, and take Executiog upon ſuch Judgment.” 22 (@ ) . this 

| | 2 + ©, wide 6 Mod. 

290. Salk. 322. pl. 10. Id. Raym. 1072. S. C. 11 Mod. 34. pl. 6. Adminiſtrator de 62 bog 


nis non intitled 
to the Rent recovered by the Executor of the Executor, or a Leaſe made by ſuch firſt Executor. 


3. Or 


Exetutoꝛs and Adminiſtratoꝛs. 
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3. Of an Executor de ſon tort: And herein, 


1. What Acht or Degree of Intermeddling will make an Executor 
| de ſon tort. 


Swinb. 448. An Executor de ſon tort is a Perſon, who, without any Authority from 
Paß. 406. the Deceaſed or the Ordinary, does ſuch Acts as belong to the Office of an 


_ of Exec. Executor or Adminiſtrator. 

171. 

Godolph. 90. | | TT) 

g Co. 33. b. There are Variety of Acts which will make a Man Executor de ſon tort; 
Read's Cale. ſuch as Poſſefling and Converting the Deceaſed's Goods to a Man's own Uſe, 


Off. of Exec. paying the Deceaſed's Debts out of his Aﬀets, ſuing for and receiving Debts 
r n due to him; and it is ſaid in general, that all Acts of Acquiſition, transfer- 
Dyer105,157. ring, or poſſeſſing of the Deceaſed's Eſtate, will make an Executor de ſon 
Keilw. 59. fort, becauſe theſe are the only Indicia, by which Creditots can kHD 
Rol. Abr. againſt whom to bring their Actions; and an Adminiſtrator is not liable 


918. for the Goods converted by ſuch Executor, till he has recovered them iti 


- 45 Mr Damages. 
Hob. 49. | | 
"A Alſo a Perſon may be Executor de ſo tort, by releaſing Debts due to the 
92 * Teſtator, by paying Legacies with the Deceaſed's Effects, by entering on & 
OF. of Exee, Specific Legacy without the Executor's Aſſent, by paying and diſcharging 
the Deceaſed's Mortgages with his Money or Goods, by delivering to the 


I 

Rol. Abr. 918. Deceaſed's (a) Wife more Apparel than are ſuitable for her, or by anſwer- 

a) So if the ing as Executor to any Action brought againſt him, or by pleading an 
8 7 * 3 3 


—— — other Plea than Ne ungues Executor. 


than are 


ſoitable to her Degree, this makes her an Executrix 4% n lort. Rol. Abr. 918. 


10 H. 5. 2. So if a Perſon is appointed by the Ordinary ad Colligendum bona tlefunt?, 
Rol. Abr. 918. though his acting in Obedience to ſuch Authority will not make him m 
Dyer 256. Executor de ſon tert; yet if he proceeds further, and ſells bens perimra, 
Sc. he becomes Executor de ſon tort; ſo if the Ordinaryſhad given him ex- 
reſs Authority to ſell the Goods, yet this would not free him from being 
bade de ſon tort, for the Ordinary himſelf cannot give any ſuch Authority. 
And by the 43 Eliz. cap. 8. it is enacted, That every Perſon and 
« Perſons that hereafter ſhall obtain, receive, and have any Goods or 
*< Debts of any Perſon dying inteſtate, or a Releaſe or other Diſcharge 
of any Debt or Duty that belanged to the Inteftate, upon any Fraud, 
or without ſuch valuable Conſideration as ſhall amount to the Value 
of the ſame Goods or Debts, or near thereabouts (except it be in or 
towards Satisfaction of ſome juſt and principal Debt of the Value of 
the ſame Goods or Debts, to Him bwing by the Inteſtate at the Time 
of his Deceafe,) ſhalt be charged and chargeable as Executor of his 
own Wrong, and fo far only as all ſuch Goods atid Debts coming to 
his Hands, or whereof he is releaſed or diſcharged by ſuch Adminiſ- 
Page 388 © trator, will ſatisfy, deducting nevertheleſs to and for himſelf Allow- 
* ance of all juſt, due, and principal Debts, upon good Conſideration, 
without Fraud, owing to him by the Inteſtate at the Time of his Deceaſe, 
and of all other Payments made by him, which lawful Executors or Ad- 
* miniſtrators may and ought to have and pay by the Laws and Statutes 
* of this Realm.” 5 
Godolph. 99. But notwithſtanding this there are ſeveral Acts which a Stranger may do 
without running the Hazard of making himſelf an Executor de ſon #ort, 


3 ſuch 


— * 5 
LS ” 


— — — 
Executoꝛs and Adminiſtratoꝛs. 
ſuch as taking Care of the Deceaſed's () Funeral, feeding is Cattle, (. That the 
taking an Inventory of his Eſtate and Effects, paying or diſcharging his Expences 
Debts or Legacies with his own proper Money, repairing his Houſes in De- herein muſt be 
cay, providing Neceſſaries for his Children, c. for theſe are to be eſteemed falle to the 


Offices of Kindneſs and Charity, and not ſuch as involve him in an Exe- Pügre gag 
cutorſhip. | | 


vality, 


. | b . of Exec, 
174. Dut it ſeems, that if the Expences of the Funeral are defrayed out of the Deceaſed's Effects, the Perſon 


who meddles herein is an Executor de /on tort. Skin, 274. pl. 2. Carth. 104. 


Alſo here we muſt obſerve, that regularly there cannot be an Executor 5 Co. 33. 
de ſon tort when there 1s a rightful Executor, or when Adminiſtration has _— 
been duly granted; for if after Probate of the Will, or Adminiſtration ol. Als 
granted, a Stranger gets Poſſeſſion of the Deceaſed's Goods, he is a Tref- 
paſſer to ſuch Executor or Adminiſtrator, and may be ſued as ſuch, 

But if a Stranger gets Poſſeſſion of the Deceaſed's Goods before (3) Pro- 
bate of the Will, he may be charged as Executor de ſos tort, becauſe the 8 33- b. 


lawful Executor can be no further charged than for the Aſſets that came to 794 


(5) So if be- 
his Hands. | fore Adminiſ- 


| tration grant- 
ed, a Stranger gets Poſſeſſion of the Deceaſed's Goods, he may be charged as Executor 4% hen tort, unleſs be 
delivers the Goods over to the Adminiſtrator befor# che Action brought, and then he may plead Plene admi- 
niftravit. Salk. 313. pl. 19- zz 


So althoꝰ there be a rightful Executor who adminiſtred, yet if a Stranger 3 Co. 34- a, 
takes the Deceaſed*s Goods, and, claiming to be Executor, pays Debts br 


receives Debts, or pays Legacies, or otherwiſe intermeddles as an Executor, 
he becomes an Executor de ſon tore. 


As to thoſe Things on which a Stranger enters and takes Poſſeſſion, and Moor 126. 


which will make him an Executor de ſon tort, it is now clearly agreed, r 


a Perſon may be an Executor de fon tort, by entering on a Leaſe or Term Be 
for (c) Years, eſpecially if according to the old Books he enters in Right of * 
the Deceaſed, and does Acts upon the Land, which belong to the Office of - 174. 


i. a 5 V 5 , 
an Executor or Adminiſtrator; as ordering the Deceaſed's Cattle to be fed * ko 


on the Land, Sc. but if he enters generally, and does not act as an Execu- 2 Vern. 421. 
tor, by meddling with the Inteſtate's Goods, Sc. he is then a Diſſciſor, and 1 69. 
not an Executor de ſon tort. 8 0s, 


1221, 
Swinb. 390. (e) So if a Stranger enters into an Eſtate pur auter Vie, this makes him an Executor de for 
tort, becauſe by the 29 Car. 2. ci 3. ſuch Eftate is made Aſſets. Carth. 166, 


But this Matter will be beſt explained by inſerting the two following mo- 
dern Reſolutions. | | 

In an Action of Debt in the Debet and Detinet againſt an Executor pacch 31 
upon a Leaſe for Years, it was found by Special Verdict, that the Plain- Car. 2. in 
tiff leaſed to Simon Taylor, Father of the Defendant, for Years, rendering C. B. between 
1800. per Annum Rent; Simon died Inteſtate, and the Defendant entered C and 
and uſed the Inteſtate's Cattle, and fed them upon the Land for three Po 
Months, and that he fed the Cattle with the Inteſtate's Hay upon the 
Ground, and, three Days before the Rent became due, the Defendant 
drove the Cattle off the Land, and afterwards took our Adminiſtration 
of all but this Leaſe; and whether he ſhould be chargeable, or not, for 
the Rent, was the Queſtion z and all the Court were of Opinion, and ſo 
gave Judgment, that he ſhould be charged; and in this Caſe theſe Points Page 389 
were reſolved : /, (d) That the Action was well enough laid in the Debet (a) Accord- 


ing to th 
Reſolutions 5 Co 31. Cro. Jac. 238. Bulſt. 22-3, Lord Rich and Front, Cro. Jac. 546, x, — 
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ro. Car. 22+. and Detinet. 2dly, (c) That an Executor cannot waive a Term, but wall 
Smith and be charged as far as he hath Aſſets, though the Rent be greater than the 
Norfolk. Value of the Land. 3dly, That Adminiſtration may be granted by the Or. 
Ce Accord. dinary for Part, as in this Caſe, Adminiſtration granted, excepting - the 
ing to Fel“ T eaſe. 4thly, (d) That if an Executor de ſon tort Ez out Adminiſtrati 
103. Hawſe / roy f | ation, 
and «ber, this does not purge the Wrong ſo but that a Creditor may charge him as 
Cro. Jac. 549. Executor de ſan tart. T 51hly, An Executor de ſon tort of a Term ſhall: be 
— Though chargeable for the Receipt of the Profits till there be a rightful Executor ot 
hy _ Adminiſtrator to charge, as in Read's Caſe, 5 Co. 34. a. after Adminiſtra- 
3 tion or Probate, the Stranger that meddles with Goods ſhall not be charge. 
in lch a Cale able as Executor de ſon tort, (e) unleſs he, pretending and claiming to be 
r Adminiſtrator, pays Debts and does other Things as Executor; now there 
e may being no rightful Adminiſtrator of this Term, it being excepted out of the 
apt: 11 6. Grant of Adminiſtration, the Defendant, by his Meddling, has charged 
24. b. himſelf as Exccutor de ſon tort thereof. | us 


Bulſt 22. | | os wad 
(4) According to Cro, Eliz. 102. Stubs and Rightwi/e, (e) And fo is Hob. 49. Y 
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+ See pot. 394, the laſt Caſe. t See infra 390-1, 
1 


; Lev.31,35- In an Action of Waſte, the Plaintiffs declared that they made a Leaſe to 


Mayor _ J. S. of a Barn for thirty-one Years, who died Inteſtate, and that the De- 
bong rae fendant entered claiming Terminum predif? as Executor, and committed 


1 v. Tobn, Waſte by pulling down the ſaid Barn; and on Demurrer it was urged for the 
4 3 Mod go. Defendant, 1/7, That there could not be an Executor de ſon tort of a Term, 
. S. C. adjudg- for no Man can quality his own Wrong, by alledging, when he enters 
| — 3 nerally, that he took only a particular Eſtate, and therefore mult be a Dif 
aintiff in ee, 3 
M C.B. and af. ſeiſor in Fee. 2. Admitting there may be an Executor de ſon tort of a 
{ firmed in Term, yet there is no Privity between the Leſſor and him, to charge him 
, B. B. in an Action of Waſte; for at Common Law, and alſo by the Statute of 
[ 2 Show. Rep. Glouceſter, Waſte lies only againſt Tenant by Curteſy, Dower, for Life or 
1 157¹ Years, neither of which is this Tenant; beſides, in this Action the Place 
\ waſted is to be recovered with treble Damages, which will be an Injury to 
1 the rightful Adminiſtrator, as alſo to the Creditors of the Deceaſed. As to 
| the firſt Objection, the Court was of Opinion, that there might be an Exe- 
cutor de ſon tort of a Term and as to a Wrong-doer's qualifying his own 
Wrong, the Difference in theſe Caſes they ſaid was, that where a Perſon 


. enters generally upon Lands of which there is no Term in Being, there 
. he cannot qualify his Wrong, by ſaying that he claims only a particular 
Eſtate, but muſt be a Diſſeiſor in Fee; ſo where there is a Term in Being, 
ö as in this Caſe, he cannot inlarge his Eſtate by claiming a Fee, and it is no 
N | | Objection, that the Leſſor did not charge him as a Diſſeiſor, when he had 
| | it in his Election to charge him either Way; which is the Diſtinction taken 
| (in in the (F) Books. As to the ſecond Objection, it was held, that the Want 
' 9 H. 6. 20.b. of Privity was not material, and that ſince the Statute of Glouceſter, which 
| N. "* 7 14. is rather a Remedial than a Penal Law, Privity is not requiſite, for Waſte 
pl. 13. will lie againſt the Lord of a Villein, who enters upon the Land leaſed to 
| | the Villein for Life, or Years; it will lie alſo againſt an Occupant, who 1s 
1 = a mere Stranger, as well as againſt a Special Occupant, who comes in by 

| | the Limitation of the Leſſor. So if Tenant for Life commits Treaſon, and 
| | | the King grants over the Eſtate, Waſte will lie againſt the Grantee ; ſo if a 
| Reverſion eſcheats, Waſte will lie for the Lord; in all which Caſes there is 
no Privity; and it would be a manifeſt Injury to the Leſſor in this Caſe, if 
he ſhould be delayed of his Action till Adminiſtration was taken out; and 
as to the Objection, that this will be an Injury to the rightful Adminiſtrator, 
| | the Court held, that the rightful Adminiſtrator might falſify the a ; 
| | for 


Executoꝛs and Adminiſtratoꝛs. 


for a Recovery againſt one, that has not Right, ſhall not bind him that 
has, and after Adminiſtration granted he is paramount the Recovery, viz. 
from the Death of the Inteſtate. 9913 BYE 10 Gi 102 ini 2c 

As to the Value of the Things taken by a Stranger, ſo as to "make page 290 
him an Executor de ſon tort, it ſeems not to be material, and therefore where Noy 


= 


+. " 
101 


an Action was brought againſt ſuch a one, who pleaded Ne 1 * Eueculor, Goulſ. 116. 


and it was found that a Bedſtead only came to his Poſſeſſion, he was chargg 
ed with a Debt of 60 l. "Ny rh | het 1 arp 
So where on a like Plea it was found, that the Defendant took only a Noy 69. 
Bible, he was charged with a Debt of a hundred Pounds. OA Caſe 
| cited to have 
been 39 or 
40 Eliz. 


So where the Jury found, that the Defendant detained bonam partem bono- 
rum, and ſold them, though it was objected, that bona pars was very un- 
certain; yet the Court held, that he ſhould be chargeable, for he cannot 
detain any Part; and if he does, let it be of ever ſo ſmall Value, he is 
liable as an Executor de ſon ort. Ly ESI ah | 

But in theſe Caſes, where the Things are of a very inconſiderable 2 Vern. 147, 
Value, it is ſaid that there may be Relief in Equity, as where on a Plea 148. 
of Ne ungues Executor, the Plaintiff proved that a Chimney-Back came 
to the Defendant's Hands, or that the Defendant took Money for a Pot 


of Ale fold by the Teſtator ; in theſe Caſes the Defendant was relieved in 
Equity. | 


Cro.Eliz.472. 


2. What Adds of an Executor de ſon tort are as valid, as if dine ly 
a roy a lawful one. ; | 


An Executor de ſon tort may do ſeveral Acts which a lawful Execu 2 
may do, and which ſhall be as binding as if done by a rightful Executor. 179. : 


Therefore if he pays (a) juſt Debts, and an Action is brought againſt 


him by a Creditor, he may plead Plene adminiſtravit. Co. 30. 


f. of Exec. 


180. 
Carth. 104. Sid. 76. (a) An Executor de ſen tort ſhall be allowed in Equity all ſuch Payments which 


were incumbent on the Executor, according to the Courſe of Law; but as to Payments made out of 
Order and Rule, which the Law left the Executor liable to, he ſhall not be allowed them, becauſe to the 
Prejudice of the Executor. Chan. Ca. 33. So where a Widow poſſeſſed herſelf of the Perſonal Eſtate 
as Executrix, under a revoked Will, and paid Debts and Legacies, 'but had no Notice of the Revocation; 


and it was held in Equity, that ſhe ſhould be allowed thoſe Payments, Chan. Ca. 126. ( wide Rol. 
Abr. 919. | 


But if an Action of Trover be brought by a rightful Executor or Admi- Carth. 104. 
niſtrator againſt an Executor de ſon tort, he cannot plead Payment of Debts Skin. 274. 
to the Value, Ec. or that he hath given the Goods, Ec. in Satisfaction of Pl * 
the Debts, () becauſe no Man ought to obtrude himſelf upon the Office : 
of another; but yet upon the General Iſſue pleaded, ſuch Payments ſhall (*) Forthis 


Id 

be recouped in Damages. my 2 egy | 
2 | . c , ; | rightful Exe- 

cutor the Liberty which the' Law gives him of preferring one Creditor to another ; nay, of preferring himſelf 

to other Creditors which are in equal Degree with him. Off, of Exec. 181, 


Alſo it is clearly agreed, and hath been ſolemnly adjudged, that an Exe- 10 FI 
cutor de ſon tert cannot retain any Part of the Deceaſed's Effects, in Satiſ- 5 24 


Coulter”s 


| | Caſe. 
Cro, Eliz. 630. Rol Abr. 922. Moor 527. Brownl. 103. Velv. 1379, Mod. 208. 2 Vern. 147. 
Prec. Ch, 179. 12 Mod. 441, 471. 2 Stra. 1106. Andr. 328, 356, 


faction 


* 
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faction of a Debt due to himſelf, cone agaiof a Creditor whoſe Debt m 
be inferior to his, or againſt the rightful Executor or Adminiſtrator ; for 
it were permitted. every Man to be his own Carver, it would occaſion end- 
leſs Strife and Confuſion, and would in Effect be allowing him to take 
+ But an Exe- Advantage of his own Wrong. T 

eutor de ſon | | | A.» 
tort of * dying inteſtate, if he can obtain Adminiſtration, beſoꝶ Trial of an Action brought by a Creditor 
in equal Degree, or inferior, may, on Plene adminifiravit, give in Evidence etainer for his own Debt. 


N 5 


See infra 391. & Carth. 104. | 


. , 


* Page 391 * 3. How an Executor de ſon tort ſhall be charged, and how far a 
ſubſequent Adminiſtration purges the firſt Wrong. 


(a) 5 Co. 30. (a) An Executor de ſon tort makes himſelf liable, as far as he hath Aſſets, 
Hob. 49. to all the Debts due by the Deceaſed, as alſo to his (5) Legacies, and ſub- 
G Rob . jets himſelf to the Action of the rightful Executor or Adminiſtrator, and 
919. may by his falſe Plea (as if an Action is brought againſt him by a Cre. 

ditor, and he pleads Ne ungues Executor, which is found againſt him) ſubject 

himſelf to the Payment of the whole Debt, though the Goods which came 
t Creditors to his Hands be of ever ſo ſmall Value. T | ; 


enabled to 
recover their Debts of Executors and Adminiſtrators of Executors in their own Wrong. 30 Car. 2. itat. 1. 
ſect. 7. £ | | 


Godb. 217). And though an Executor de ſon tort does afterwards take out Letters of 
3 Leon. 198. Adminiſtration, yet it is ſtill in the Election of a Creditor to charge him 
ponog 87% as Executor or Adminiſtrator; for having (c) once made himſelf liable to 
4 8 +2004, the Action as Executor de fon tort, he (d) ſhall never after diſcharge himſelf 


come to the by a Matter ex poſt facto. | 
Poſſeſſion of 

an Adminiſtrator, and his Adminiſtration is repealed, he ſhall be charged as Executor of his own Wrong, 
Mod, 63. ci And there an Executor de ſo tort cannot plead, that he is an Adminiſtrator, though Ad- 
miniſtration was actually taken out before the Action brought. 2 Vent. 180. & wide 5 Mod. 145. 


| See ante 390. n. et infra. & Carth. 104. 


Rol. Abr. 923. But this it is ſaid muſt be ſo underſtood, that the Defendant cannot by 
_ $37* this Plea abate the Plaintiff's Writ, by alledging himſelf Adminiſtrator; 
8 58. but that yet to other Purpoſes a ſubſequent Adminiſtration purges the firſt 
Wrong, and hath Relation to the Death of the Party; as if one poſſeſſeth 
himſelf of the Goods of an Inteſtate, and pays as much Money as the 
Goods are worth, and then takes out Letters of Adminiſtration; in this 
Caſe he may plead Plene adminiſtravit, and ſhall retain the Goods in Satis- 
faction of what he paid. 
Moor 126. So where an Executor de ſon tert enters and takes Poſſeſſion of the Goods, 
— ick and and ſells them, and afterwards had taken out Adminiſtration, yet the Sale is 
___— good by Relation; but if the Inteſtate was intitled to a Leaſe for Years in 
Reverſion, and ſuch an Executor de ſon tort had ſold the Term, and after- 
wards had taken out Adminiſtration, and then had ſold it again to another, 
the ſecond Vendee muſt have enjoyed it, becauſe there can be no Executor 
de ſon tort of a Reverſion ; beſides, no Entry can be made on a Term in 

Reverſion. | 
Cro. Car. 88. If a Widow takes Poſſeſſion of her Huſband's Goods, and with the Aſſent 
4 more and and Direction of her Son ſells thereof to the Value of 4001. and afterwards 
ala the Son takes out Adminiſtration and diſcharges all the Debts of the Inteſ- 
tate, not only to the Value of this 400 J. but all the Aſſets which the In- 
teſtate died poſſeſſed of, and an Action is brought againſt her by a oy 
4 | ditor 


Executoꝛs and Adminiſtratozs. 


ditor, ſhe may plead Plene adminiſtravit, and ſhall be diſcharged upon this 

Evidence; for the Action being brought againſt her after Adminiſtration 

taken out, it is unreaſonable that ſhe ſhould be liable (a) both to the Cre- (a) Where i 
ditor and Adminiſtrator, or that Creditors ſhould have Satisfaction for more 3 —＋ 
than the Party died poſſeſſed of. | | - an Executor 


| 4. ſm tort, at 
Ni, prius, before North Ch. Juſt. the Queſtion was, whether Goods having been taken in Execution upon a 
Judgment obtained againſt the Defendant, by a Creditor of the Deceaſed's, ſhould diſcharge him againſt the 
Plaintiff, who brought his Action as Administrator; and the Opinion of the Chief Jultice was, that this Exe- 
cution was a good Diſcharge again another Creditor that ſhould ſue him, to whom he might plead Rrens 
inter /a mains ; but it was no Diſcharge againſt an Adminiſtrator ; for Men mult not be encouraged to meddle 
with a Perſonal Eſtate without Right; but to prevent this Miſchief, where the Party dies inteſtate, and there 
is Conteſt about the Adminiſtration, a Man may procure from the Ordinary Letters 2 Colligend. Vent. 


349, 359» 


*(C) Of the Manner of appointing an Erecu- * Page 392 
to2 ; And herein, 


I. By what Words an Executor is conſtituted. 


ERE we muſt firſt obſerve, that the Appointing an Executor is Godolph. 76. 
an eſſential Part of a Will; for if a Man makes ſeveral Deviſes, Off. of Exec, 
Sc and appoints no Executor, he dies Inteſtate as to his (5) Goods and * 10 
Chattels; but N ſuch a Signification of the Teſtator's Mind as to (0 But pep 
the Diſpoſition ot is Goods, Sc. be no more properly to be called a Land, „Will 
Teſtament, than every Deed, wherein he expreſſes his Mind to grant ſuch good, tho? 
and ſuch Things, may be called a Teſtament; yet it is not altogether of — do 9 
no Force and Validity; for ſince there is an Expreſſion of the Teltator's N 
Mind for the Diſpoſition of his Goods in this or that Manner; ſo far it an — 
ſhall be of Effect, that the Diſpoſition ſhall be made according as he hath bath nothing 
expreſſed his Mind, and therefore ſhall Adminiſtration be granted to the y do with 
next of Kin cum Codicillo annexo, as it is when a perfect Will is made, and 1 
an Executor refuſes. eee 
not originally 
Teſtamentary, but are made deviſable by Act of Parliament, Off. of Exec. 3, 4+ 


On the contrary, the bare Naming an Executor in the Will, without Godolph. 82. 
giving any Legacy, or appointing any Thing to be done, is ſufficient to Off. of Exec. 
make it a Will, and as a Will it is to be proved, for the Naming of Execu- 5 
tors is by Implication a Gift or Donation to them of all the Goods, Chattels, 

Credits, and Perſonal Eſtate of the Teſtator, and the laying upon them 
an Obligation to ſatisfy the Teſtator's Debts to the juſt Value of his Goods 
and Chattels. 

But although the appointing an Executor be an eſſential Part of a Will; Off. of Exec. 
yet it is not at all neceſſary, that the Teſtator ſhould make Uſe of the Word & REY 
Executor in conſtituting him, for any Words which ſhew his Intention, that g,_, * * 
ſuch a one ſhould be Executor, are ſufficient for a Man's Will, being ſup- Dyer go. 
poſed his laſt Act, and made when he is Inops concilii, is to receive a fa- 
vourable Interpretation. 

Therefore if the Teſtator ſays, that he commits all his Goods to the Godolph. 83. 
Adminiltration, or to the Diſpoſition of A. B. in this Caſe A. B. is as ef- 
fectually made Executor, as if the Teſtator had made Uſe of the Word 
Executor; fo if the Teſtator appoints that A. B. ſhould diſpoſe of the 

Vor. It, 5Q Goods 
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Goods in his Cuſtody, he is thereby made Executor of thoſe Goods; er 
if he ſays, I make A. B. Lord of all my Gocds, or I leave all: my a, to 
him, or I make A. B. Legatary of all my Goods, or I leave tht Refidue of my 
Goods to him. nimmt wh 
Godolph. 83. So if the Teſtator ſaith, I Will ibat A. B. be my Execuior if C. D. will 

not; in this Caſe C. D. is appointed Executor, and may if he pleaſes be ad. 
1 ay w. mitted to the Executarthip, and exclude A. B. T Os 
ſhould not be firſt cited, and refoſe? 


— 


Godolph. 83. So if the Teſtator, ſuppoſing his Child, his Brother, or his Kinſman to 
2 be dead, ſays thus in his Will, Poraſmuch as my Child, my Brother, &c. ©; 
dead, I make A. B. my Executor; in this Cale, if the Perſon, whom the 
Teſtator thought dead, be alive, he ſhall be Executor. 
Godolph. 83, Alſo if the Teſtator, being aſked by another, whether he doth make 
| A. B. his Executor, doth anſwer, Yea, I do, or what elſe, or why not? or, 
whom elſe ſhould I make Executor? or, I cannot deny it, or other Words 
to that Purpoſe, anime Teſtanai, this amounts to an Aſſignation of J. B. 
Executor. | 

Page 393 So if the Teſtator doth make A. B. or C. D. his Executors; in this 

Godolph. 84. Caſe they ſhall both of them be Executors, for or ſhall be here conſtrued 
and, rather than the Party for this Incertainty ſhould be ſaid to die In- 
teſtate. | 

21H.6.6 But if J. be made an Executor, and B. a Co-adjutor, without more, he 

OF, of Exec. is not by this an Executor with A. nor hath ſuch Co- adjutor or Overſeer 

9. ower to adminiſter, or to intermeddle otherwiſe than to counſel, pe 

Rol. Abr.g914. and adviſe. | 

Godeloh. 56 It is faid, that an Appointing him Executor, who is named in ſuch a 

odolph. 76. Note left with C. P. is not a ſufficient making of him an Executor at all; 
but according to Gedolph. this muſt be underſtood, that it is no ſufficient 
Appointing of an Executor to make it a written Will, becauſe the Appoint- 
ing an Executor is left out of the Will; but ſurely it will be a good nun- 
cupative Will, if not a good written Will; for why ſhould not fuch an 
Appointment be good in caſe where the Teſtator had made a Diſpoſition 
by Writing, as well as if he appoint an Executor by Word of Mouth, 
where he hath made Diſpoſition by Writing of his Goods and Chartels ? 

POE If one appoint my Executor to be his Executor, and die, if the Will 

pn. 78. be not void for Incertainty ; yet he is dead Inteſtate until 1 die, and die 
Teſtate; but if I dic Inteſtate, then he is dead Inteſtate alſo. 

Godolph. 85. If there be Demonſtration in a Will, that is only added as Deſcriptio 
Perſone, and that is falſe ; yet if the Perſon be well enough known with it, 
that is ſufficient ; as if the Teſtator appoints his Son Thomas, who was 
lately married, to be his Fxccutor, that is well enough, though he be 
not married. | 


- 


2. Of appointing an Executor abſolutely, or upon Condition. 


1 Any Word in a Will, that ſuſpends the Aſſignation of an Executor in 
Off. of Exec. f e 
N Exxpectation of ſome future Events, makes the Executorſhip conditional; 
Godolph. 40. but if the Condition be contrary to the former Part of the Will, it is void; 

as if one makes his two Executors, provided that one ſhall not adminiſter, 
(4) Buta this is (a) void. 


Prowiſ/o that | 
one ſhall not meddle during the others's Life is good; and by this they ſhall be Executors ſucceſſively, and 


not jointly, Off. of Exec. 13. | 


A Con- 


. CONC . — —— — — ” — 
"and Admmmtttrat 
Executozs toꝛs. 


— 


— —̃ Y(—ͤ— 6 INES 


A Condition ought properly to relate to ſomething in Contingency, that Godolph. 43. 
may, or may not be; for if it be ſubject to no Contingency either in Sub- 
ſtance or Circymſaacy it is do Condition z as if A. makes B. his Executor, 
upon Condition the Sun rife tea Days after his Death, he is Executor abſo- 
jutely, for there is no Contingency to fafpend his being ſo. So if the Teſta- 
tor make A. his Executor, upon Condition the Teſtator's Wife and Daughter 
be alive at the Time of the Death of the Teftator, and he never had any 
Daughter, the Will is abſolute, for there is nothing poſſibly to overthrow 
it; and in ſuch Caſe, where there is nothing to be a Contingency, the Add- 
ing of a Condition can be interpreted nothing but the making an illicitous 
Grant. So captious Conditions, that are contrary to the Diſpoſitions made, 
are void, becauſe they cannot be ſuppoſed to be made with any other 
Deſign, than that a Man ſhould avoid his own Grant. 
Neceſſary Conditions, eicher in teſpec of Fact or Law, are of nd Godolph. 44. 
Maaner of Force for it is in vain to require that which muſt neceſſurily $a 
ve; impoſſible Conditions in Reſpect of Law, Perſons, Nature or Con- 
trariety, are in themſelves void, and therefore neither hinder an Execu- 
torſhip. & 
aa Executor is appointed upon Condition that he gives Security be- Page 294 
fore ſuch a Day to perform the Will, or before he takes upon him the Ad- Of. of Exec. 
miniſtration,. he muſt in thoſe Cafes 


| perform the Condition before he is 11. 
compleat Executor. 


But in Caſe of arbitrary Conditions, the Executor hath Time, during Godolph. 43, 
his Life, to perform the Condition in, and may enjoy the Execiitotſhip in 78. 

the mean Time, unleſs the Judge appoints a Time for him to perform the 

Condition in; but if the Judge appoints Time and Place, and the Exe- 


cutor do it not, then is the Condition (a) broken, and the Perſon inteſtat 


» 


= 2 | e, (a) But tho* 
and ſo Adminiſtration is to be granted to the next of Kin. the Executor · 

| perry ſhipbe deter- 
mined, yet all Acts done by ſuch an Executor in purſuance of his Office, before ſuch Condition broken, are 
good. Godolph. 77. 8 


3. Of appointing a temporary Executor, as for a limited Time, 


during the Abſence of J. S. &c. FE 


The Time may be Umited when the Executorſhip ſhall begin, and that Godolph. 77. 
either ceftainly or with Reference to Contingency; for by our Laws it is 
lawful far a Teſtator do appomt his Executor, either from a certain Time, 
or until a certain Time, and in the mean Time Adminiſtration may be 
committed to the next of Kin, or to the Widow; and the Acts done by 
ſuch Adminiſtrator cannot be (5) avoided by the Executor afterwards z and (5) Hob. 
in this Senſe the ſame Perſon may be ſaid to die partly Teflate, and 295% 
perry Tu, which by the Strictneſs of the Civil Law, is not al- 
owable. 


So a Perſon may appoiat, that J. S. ſhall be Executor till his Son comes Off. of Exec. 
of Age, or for any hmited Time he pleaſes, = 10. 


30 
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P:/+.441,445. to be of greater Value than the Rent. 
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4. Of appointing an Executor with a limited Power, as to adi. 
niſter Part of the Eſtate. 


1 


ON of Exec, The Teſtator may limit and divide the Power of his EAT bcb r in che 
following Manner: 1, He may make A. his Executor for his Plate and 
Godolph 78. Houſhold-ſtuff, B. for his Sheep and Cattle, C. for his ＋ ug and Eſtates 
9 N * by Extent, and D. for the Debts due to him; or, 24ly, He may appoint 
A. Executor for his Goods in the County of S. B. for his Goods j in the 
County of N. and C. for his Goods in the County of H. 
Off. of Exec. And though ſeveral Executors are appointed with ſeparate and diſtin 


13. Powers, yet is the Will but one Will, and needs only one Probate. 
Salk. 927. But if a Perſon is made Executor without any Limitation or Reſtriction, 
pl. ©. he cannot take out Adminiſtration for Part, but muſt renounce the Exc. 


cutorſhip in lolo, or not at all. 
vele 103. Tlereſore if an Executor has a Term, and the Premiſſes are of leſs Value 
Cro Jac. 549. than the Rent reſerved thereon; in an Action brought againſt him in the 
5 Co. e Debet and Detinet, he mult plead ſpecially, that he has no Aﬀets, and that 
gave Cale. the Land is of leſs Value than the Rent, and demand Judgment, if he 


_ = ought to be charged in the Detinet tantum ; and this will free him from 
pl. 6. wt being charged de bonis propriis; for otherwiſe the Fremiſſes ſhall be preſumed 


| 1 See ante 389. 


* Page 395 (D) Of appointing Co⸗exetutoꝛs: And herein, 


1. What Acts done by any one of them ſhall be as valid as if done 
by them all. 


Godolph.134 TF a Man appoints ſeveral Executors, they are eſteemed in Law but as 
Off. of Exec. (a) one Perſ:n, repreſenting the Teſtator, and therefore the Acts done 
* FO by any one of them, which relate either to the Delivery, Gift, Sale, Pay- 
924. ; ment, Poſſeſſion or Releaſe of the Teſtator's Goods, are deemed the Acts 
(„ neee Of all, for they have a joint and entire Authority over the Whole. 
of the 
dal 3 but one Eſſoin, either before Appearance or after, becauſe their Teſtator himſelf, whoſe Perſon 
they repreſent, could have no more. Oey 135. 


Dyer. 23. b. Hence it hath been Se om that if the Teſtator dies poſſeſſed of a 


pl. 146. Leaſe for Years, and having made two Executors, one of them grants all 
Co Eiiz. 347. h ſer 7 
his Intereſt to a Stranger, that the whole Term paſſes, for each had an (6) 
(3) $5 if one intire Authority and Intereſt different from other Jointenants. 
Ex CULOT te- 
leaſes a Debt, it is good, and ſhall bind the Reſt. 21 H. 7. 25. b. Dyer 23. b. in Margine, — So if one 
Executor ſurrenders a Term. 28 H. 6. 3. Dyer 23. b. in Margine.— 80 if one acknowledges a Judgment 
on an Action. 17 E 3. 66. Dyer 23, b. in Marginc. F —So it on a Quid juris clamat one of them at- 
torns, it ſha!l bind them all. 

+ See infra Div. 2. 


2 | And 


and Admintüratoꝛs. 


— At 
* 


And for this Reaſon it is held, that if one Executor grants or releaſes his Godolph 134. 
Intereſt in the Teſtator's Eſtate to the other, that nothing paſſes thereby, 
becauſe each was poſſeſſed of the Whole before, : Cd 

Alſo it hath been adjudged, that if an Obligee makes two Executors, and 


dies, and one of them delivers the Obligation to a Stranger in Satisfaction of Rol. Abr. (6. 


Kelfick and 
a Debt due from himſelf, and dies, that though the Debt does not pals by Nichollon 


the Aſſignment, being a Choſe in Action, and not properly aſſignable; yer Dyer 23. N 
by this Delivery the Party hath ſuch an Intereſt in the Paper and Wax, that ** Martine. 


22 K — ——U— 


— 


he may juſtify the Detainer in an Action of Detinue brought againſt him by 8 478. 
the ſurviving Executor. pl. 8. w 496. 
adjudged by three Judges againſt one. — (2s. As to this Determination, for the Obligdhs — — 


tion was only 
Evidence of the Debt, and as the Debt was not aſſignable, being à Choſe in Action, and only a mere Deli- 
very, what Intereſt could paſs?] 1 17780 1 


2. Where they muſt anſwer for each other's Acts, and what Re- 
medy the one hath againſt the other. 2 


It is clearly d, that one Executor ſhall not be charged with the Godolph. 134. 
Wr 


ong or Devaſlavit of his Companion, and ſhall be no farther liable than Of. of Exec. 
for the Aſſets which came to his Hands; and therefore where an (a) Action e Rl 
was brought againſt two Executors, and the Jury found that the two and (a) 7 
another were made Executors, and that the third waſted the Aſſets to the os . 
Amount of 6001. and died, and that only 161. came to the Hands of the H rt 
two others; the Court held, that „ Kg be chargeable for no more added. 
than the 161. for that it was the Teſtator's Folly to truſt ſuch a Perſon, 

which muſt not turn to the Prejudice of the other Executors. 


Alſo it hath been held in Chancery, that if there be two Executors, s:1k. 318. pl. 
and they join in a Receipt, and one any receives the Money, as to Cre- 26. per Har- 
ditors, who are to have the utmoſt Benefit of Law, each is liable for the £977 Chan. 
W hole, though one Executor alone might give a Diſcharge, and the joinin 
of the other was unneceſſary; but as to Legatees, and thoſe claiming Diſ- 
tribution, who have no Remedy but in Equity, the Receipt of one Exe- 2s 
®* cutor ſhall not charge the other, for the joining in the Receipt is only Mat-“ Page 396 
ter of Form, the ſubſtantial Part is the actual iving, and this only is 
regarded in Conſcience. | 

If A. deviſes Legacies, and makes B. and C. his Executors, and B. makes Chas, Ca. 37. 
C. and D. his Executors, and dies, and they poſſeſs themſelves of the Eftate 
of A. they may be both charged in Equity; for though in Point of Law the 


Executorſhip ſurvived to C. and D. is not privy, yet the Eſtate of AH. in 
(b) whoſe Hands ſoe ver, ought to be liable. 


(5) That a 
y | Creditor may 
follow the Teftator's Eſtate, into whoſe Hands ſoever it comes, notwithſtanding any Aſfigument of it by the 
Executor. 2 Vern. 75. | 


One Executor (c) cannot regularly ſue another of his Co-executors touch- os | 
ing any Thing relating to their Teſtator's Will, or that is within the Power, 99. & Bane. 
Intereſt, Duty or Office of an Executor. 4 


TE in Equity, and compel him to account for a Moiety, Ec. yet wide Sid. 


But if the Reſidue of the Perſonal Eſtate, after Debts and Legacies, be Of. of Exec. 
deviſed to both the Executors, one of them may ſue the other in the Spi- 29. | 
ritual Court for a Moiety, for this is in the Nature of a Gift or Legacy to h. 135. 
Vor. II. ee him, 
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him, and he may bring Treſpaſs againſt the other Executor, if he takes ic 
* 2, As to out of his Poſſeſſion, or Detinue * if he detains it from him. 1144940] 


1 


Detinue, if a N Dit ' 9131 7 211510 49 1.359 Sivead 
Partition has not been made, ſo as to diſtinguiſh the Plaintiff's. Share! ee 
. 7 . | Bok es meta. (rack ed 31 OHA 
3 | 10000811 * 2;1dJO 243 eilzd 2: Wo % bus auth 
4 2 yy | 4d oo nt SA * 
* 3. Where they muſt jointly ſue and be ſued; and thereim of Sti. 
n ene 
12 44 ' in 4 F (33 g TWL1HE ' 2 | 12730 — 1415 id 
IG TN 310 20% EQYV0T6 CUU ee alter 3845 n.. «I >: 43/57 dem off 
3 ux. * 4 91} 


' Godolph 134. As Executors in repreſenting the Teſtator make but, one, Perſon, they ate 
i * . 


of, ef Exec. -a)-regulaely 10 dhe and be fl. „ „ „0 „ 
3 * But if Debt be brought againſt an Executor, and e leads that J. & dg 
Sally and Co- executor with him, and that he is not named in the Writ, without 
Ebern. averring that J. S. had adminiſtred, the Plea will be ill; for although, when 
Sid. 242. an Executor ſues, the Defendant may plead another Executor not named, 
without ſhewing that the other hath adminiſtred, becauſe he cannot know, 
whether the other hath cd minifired or not; yet when an Executor is ſued, if 
he pleads another Executor not named, he ought to go farther and ſay, 
that he has adminiſtred, for that lies in his own Conufance. © 
Carth. 61. Alſo if an Action be brought againſt one Executor, where thete ki 
92 more, if that one Executor doth not plead the Matret in Abatement; b 
plead to the Action, he ſhall never, have the Advantage of ſuch 4 Plea 
afterwards. Soo ran ane e 
Salk. 3. pl. 6. If two Executors ſue, and ſet forth themſelyes to be Executors, and that 
Brookes and they proved the Will, but upon the Probate ſer forth it appears that die 
* proved the Will, and the Defendant pleads this in Abatement, a Reſpondd 
Ouſter will be awarded, for both have the Right in them; and he that did 
not prove may come in when he pleaſes, but cannot refuſe during the Life 
+ It is not ne- of him that has proved; after he may, if one die the other ſhall go on. 
ceſſary to ſay ' „ 93270110 
they ot x & Will, bat it is ſufficient for them to declare generally as Executors, and make a Profert of the 
Letters Teſtamentary, and the Defendant muſt plead to the Action: If the Probate is called for on the Trial, 
it will thereby appear that the Plaintiffs are Executors, named ſuch by the Teſtator himſelf, ,, , -. 


* : * * o . 


* 


Cro. Car. 420. If a Man appoints two Executors, there ſhall be Summons and Seve- 

1 oſs Abr. rance, becauſe one of the Executors may releaſe, yet ſuch @ Releaſe is a 

Of. of Exec, Devaſtavit in him; but if he will not proceed at Law, it is no Devaſtavit 

99, 104. in him, and therefore, both Executors being only Truftees for the Perſon 
deceaſed, they ſhall not be compelled to go on together; but if one 
refules, the other may bring his Action in the Name of both, and 
have Summons and Severance; for otherwiſe each Co-executor might, 
by Colluſion with the Debtor, and not proceeding, keep the other from 
recovering Aſſets, and not create a Devaſtavit in himſelf; but after 
ſuch Summons and Severance he does not proceed for a Moiety, bur 
as Repreſentative of the Teſtator proceeds for the Whole the Teſtator 
was intitled to, and ſhall have Judgment only in his own Name. 

Page 297 Therefore if there be two Executors, and they bring an Action of 

Cro Elia. 652. Debt, and one of them is ſummoned and ſevered, and the ſevered Perſon 

Co. Lit. 139. dies, the Writ ſhall not (a) abate. 

(a) Not being 2 | 

a Party, he could not ſue out Execution if he was alive. Off. of Ex. 105, 


. , $7: } | | - . 
Salk. 312. [f Debt be brought againſt ſeveral Executors, and one appears, and the 
. % j. other makes Default upon the Grand Diſtreſs, the Court may p 
75 . © againſt him that appears; and it the Plaintiff recover, Judgment ſhall be 

70 againſt all the Executors for the Goods of the Teſtator; and the 25 E. 3. 


870. 
+ Seldom uſed. ft. 5. 


Executoꝛs and Adminmiſtratozs. 
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ft. g. cap. 17. which gives a Capias in Debt, has been always conſtrued , . 42 

within the Equity of the 9 E. g. H. 1 c. 31 ſo that if there be ſeveral Execs 

cutors Defendants, and a Cepi is returned as to one, and a Non eſt inventus 

as to the Reſt, the Plaintiff ſhall proceed againſt him that appears, and 

ſhall have Judgment againſt all; for the Default upon a Capias is the ſame + - | 

as upon the grand Diſtreſs. Ergo Error mult be brought by all. | 
It one Executor hath the Poſſeſſion of the Teſtat6r's Goods, which ate 


17 I L 8 «If 
taken from him, (a) both muſt join in an Action of (4) Treſpaſs: for the es 
Poſſeſſion of one is the Poſſeſſion of the other; and if one only mould; 1 con. 2 "i 
bring the ACtion, and the other ſhould releaſe it, ſuch Releaſe would be 8. P. per Cote 
good. a ee 360. e Bi EEE SY 
* ON © = N 5 „ ,, dolph. 134. 
and Off. of Exec. 104. it is ſaid, that if Goods be taken out of the Poſteſſon of one Executor, he alone 
may maintain an Action for the ſame, and that without naming himſelf Exechtor, for Which is cited 38 E. 3 9. 
(5) But if one Executor alone ſells the Goods of the Teſtator, he alone may maintain an Action of Debt for 
the Money. Godolph. 135. Off of Exec, 104. l ap 


© Ir is faid that Executors, when ſued, cannot plead diſtinct Pleas, beeauſe OF. of Exec. 
they repreſent but one Perſon, who could have but one Plea, if he was Godolph.i36 
living; but it is ſaid to be holden by others, that Executors may plead. n 
diſtinct Pleas, and that ſhall be tried which is (c) beſt for the Teſtator, (e) So if tw 
and moſt peremptory to ſettle the Controverſy. T EKRxecutots 
8 | | x; . | 1 | '* þ £3411 ©. have Judg- 
ment, and the one prays a Capes, and the other a Fieri ſacias, the Capias ſhall be awarded as beſt for the 
Teſtator. Hob. 61. cized as the Opinion of Corg/merein 7 H. 6. 6, || 1 

+ By 4 Ann. c. 16. /, 4. Defendants may plead ſeveral Pleas, by Leave of the Cort, fo that they may 
all plead the ſame Pleas, and thereby avoid the Doubt in the Text, © * — N 


# SS @ # 
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| The Execution muſt be ſued in the Name of both, according to the Judgment. 


* . 
„» r 3. 4 * OY M. oe. . | 4 = 9 


th 


ö — 


4 


(E) Ok the Pꝛobate of Tills, and Gzanting 
Adminiſtation: And herein, 


1. To whom the Probate of Wills and Granting of Adminiſtration 
did originally belong. 


II appears to have been a Matter of great Controverſy, to whom the 
1 Probate of Wills and Granting Adminiſtration did originally belong, 
and whether theſe were Matters intirely of Eccleſiaſtical Cognizance ; 
(4) but it ſeems to be now the better Opinion, that the Probate of 2 * 
Teſtaments did not originally belong to the Eccleſiaſtical Juriſdiction, AA, 

| | $i 3) | | | but ſays, That 
<3 yicgted 71 wi. ! | ; the ſuriſdicti- 
on of the Eccleſiaſtical Courts touching teſtamentary Matters, is by the Cuſtom of England, and not by the 
Eccleſiallical Law. —— Wilkins 78. Lamb.” Saxon Laws 64. make it appear, that the Biſhop and Sheriff 
ſat together in the County Courts ; and by the Saxon Laws, which they give us, it plainly appears, that 
the Probate of Teſtaments was in the County Courts. Seld. Eadmerus 197, gives us the Charter of 
William the Conqueror, which firſt ſeparated the Eecleſiaſtical Cdurt from the Civil; but this Charter does not 
mention Matters teſtamentary, or the Probate of Wills, to be of Eccleſiaſtical Conuſance, but only ſays, 
that the Crimes, that were to be proſecuted pro /alute anime, were to be of that Conuſance.— And therefore, 
according to Seld. Eadmerus 168, the Ecclefiaſtical Juriſdiction did not prevail herein till the Time of Rich. 2. 
at which Time the Clergy got the King to publiſh the Law of William the Conqueror, and confirm the ſame, 
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Page 398 21 a þ 
and that no but to the reſpective Lords of Manors where the Teſtator died, as all other 
Matters of Matters did; | | 2247 
Eccleſiaſtical | 1 a 
Conuſance ſhould be tranſafted in the County Court; this is the Charter of 2 Rich. 2. Membrane 12 No. g. 
and is mentioned in Selden't Eadurrur 168.— From benceforward the Cletgy bad the whole Jariſdiction of 
Wills, becauſe the County Court could not receive the Probate, and the King's Court could not 
with it, becauſe by a Charter in Hen I. Reign, the King's Tenants, who owed fait to it, were enabled to 
diſpoſe of their Perſonal Eftate for the Good of their Souls, and of this the Clergy were thought to 'be the 
propereſt Perſons to take Care. Plow. 179, in the Caſe of Greys and Fox, — Hence in Fita. Abe. Tir. 
Teſtament 148, it is ſaid by Fairfax, that it was but of late the Church had the Probate of Wills, aud he 
ſuppoſes that it was given to them by ſome Act of Parliament. —And in the 11 H. 7. Fineux aſſerti, that 
the Probate of Will: did not belong to the Spiritual Court by the Eccleſiaſtical Law, but came to them 
Cuſtom and Uſage :—and with theſe Opinions my Lord Coke agrees in Henſlow's Caſe, 9 Co. 38. and 
on theſe Foundations goncludes, that when the Will is proved in the Ecclefiaſtical Court, the Court 
_ Authority, but the Executors are to ſue in the Temporal Courts to get in the Eftate of 
0 ed. b | 


up, 405. | BY however it might have been formerly, it is now certain, that the 
406. Spiritual Court is the only Court, except as herein after excepted, that has 
Sid. 339. Juriſdiction of the Probate of Wills, and, as incident to ſuch Juriſdiction, 
Neelland hath Power to determine all thoſe Matters that are neceſſary to the Au- 
OS thenricating of them, Hence it hath been adjudged, that if the Seal of 
235. | ; 10 8 0 ed ANT" BOL 
Vaugh. 20. the Ordinary appears to the Probate, it cannot be ſuggeſted or given in 
Show. 29z Evidence in the Common Law Courts, that the Will was forged “, or that 
See Salk. 36, the Teſtator was Non compos, or that another Perſon was Executor; but 
at ge. it may be given in Evidence, that the Seal was forged, or the Will re- 
8 pealed, or that there were Bona notabilia, becauſe theſe are not in Con- 


Mad. g. 
Hole. — tradiction to the Real Seal of the Court, but admit the Seal and avoid it. 


l. 4. 
Hard. 131. 2 Rol. Abr. 299. Carth. 143. 


That is as to Chattele, or perſonal Eſtate; for with reſpect to real Eftate, if any Qreftion ariſes, the 
original Will muſt be produced, and not the Probate, which can't authenticate the Will as to real Eftate'; aud 


in ſuch Caſe the Validity of the Will, may be called in Queftion, and Forgery, Inſanity of the Teſtator, or 
any other Matter that avoids the Will, may be given in Evidence. 


Skin. 299. But if the Spiritual Court do admit a Will, but yet will not give the 
pl. 2. Probate thereof to the Executor, becauſe he cannot give Security for a juſt 
Salk. 36. pl. 1. Adminiſtration, the Temporal Courts will grant (a) a Mandamus; for tho 
* 5 Pair they are to determine whether there be a Will or not, yet if there be a 

Will, the Executor has a Temporal Right, and they cannot put any 


niſtration to a F f 
the next of Terms on him but what are mentioned in the Will. 
Kin. 5 Mod. | | 

374. unleſs it be controverted by Will alledged in Spiritual Court, |] 


——— —_—_— 
— 


The Statutes 31 Ed. 3. fl. 1. c 11. 21 H. 8. c. 5. J. 3, 4. and 4 Ann c. 16. / 26. direct to whom 
Adminiſtration ſhall be committed. See pr/t 401-414. | 


wy As to the . Diſpoſition of Inteſtates Eſtates and granting Adminiſtra- 
Rol. Abr. 906. tion, it is plain, that by the (2) Common Law, and before the Statute 


| . of Weſtm. 2. cap. 19. the Ordinary hath the abſolute Diſpoſal of Inteſtates 


(5) But my Eſtates. | 
Lord Coke 
thinks that this was granted them by ſome particular Conſtitutions, and therefore ſays, that anti the Kings 


of England, by their proper Officers, /o/ebant Capere bona inteſtatorum in manus ſuas, 9 Co. 36. &c, in Heu- 
flow's Cale, 3 Mod. 24. | * 4 | 


And 


- 
* 
* 
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Stetutozs and Abmtnttkrato ss. 

And therefore, if a. Man died Inteſtate, neither bis Wife; Child, or bent 3. leg. 399. 
0 in had any Right to a Share of his Eſtate, bur 'the Ordinafy was to * 
Uiſtribute it according to his Conſcience to pious Uſes ; and ſometimes the 1 f. K. 


| the LA. Raym. 
Wife and Children might be amongſt the Number of thoſe whom he ap- 86, — | 
pointed to receive it ; but however, the Law truſted him with the "ſole 

D. ſition. | | 7 


he firſt Statute, that abridged the Power of the Ordinary herein, was 5 Mod. 247. 
the Statute of . 2. or 13 E. f. cap. 19. by which it is enacted, That — 1 
«"where a Man dies Inteſtate, and in Debt, and the Goods come to the pl. Ig rat 
«Ordinary to be diſpoſed, he, de cetero, ſhall ſatisfy the Debrs, fo far as will. Rep. 7. 
the Gobds extend, in ſuch Sort as the Executors of ſach Perſons ſhould pl. 2. 
ec have done in Caſe he had made a Will”? 


| Before this Statute, no Action lay againſt the Ordinary at the Suit of a Rol.Abr.g96. 
Creditor, where the Party died Inteſtate, nor could the Ordinat maintain 8 Co. 135. 
an Action againſt the Debtor of the Inteſtate; but, if he had ſeiſed the Raym. 497. 


Goods, he might bring Treſpaſs againſt any one who took them out of his rr ibs 


Alterations 
oſſeſſion. herein by 


1 E ſeveral Acts . | 
of Parliament, wide infra Letter F. 413. | 


- 


2. Of the King's Juriſdiction in Granting the Probate of Wills and * Pape 399 
Adminiſtration. | | 


As ll Juriſdiction flows from the King, fo he is ſaid to be the ſu- Allen 53. 
preme Ordimiry in this Kingdom; and therefore where an Action of Debt Hodſon and | 
was brought by an Adminiſtrator, and the Plaintiff declared of Letters of dn; boa * 
Adminiſtration, granted to him per Carolum Regem, without ſaying debito = * 
mollo, yet this Was held pood on Demurrer, becauſe the King hath univerſal 
Juriſdiction here. 5 N 
But it is ſaid, that if a Perſon dies inteſtate, and without Kindred, though galk. 35. 
the uſual Courſe is to procure the King's Letters Patent, and then the Or- pl. 3. 
dinary admits the Patentee to Adminiſtration ; yet that this is not de jure 

but rather out of Reſpect; for the Ordinary might originally have dif oſed 

of Inteſtate's Eſtates to pious Uſes; and the Inſtance of ſome Lords of Ma- 


nors having a Juriſdiction herein, is not a Proof to the contrary ; they ori- 
pinalty, and not the King, had Right to grant Adminiſtration. 


3. Of the Archbiſhop's Juriſdigtion; and thetein of bona notabilia. 


IF 4 Perſon dies, having Goods in ſeveral (a) Dioceſes, the Probate of his 3 
Will, as alſo the Granting Adminiſtration to him, belongs to the Archbiſhop 44. 4 
of the Province in which the Goods are. Rol. Abr. 908. 
2 | |  aat's bois id A> 03 420: $433 4 4 Dyer 305. 

a) So here b Man dies inteſtate; haviog Lands in dive eculiars, the Granting Adminiſtration d 
- Ko to the Ordinary of the Dioceſe, bat to the Metro 22 


: litan of the Province; for they are excepted 
of the, Ordiniry's Juriſdiction. Lev. 78. per Twwi/den and Bingham, & wide Cro. 5 granted 
ecullar. 4 | 


So if a Perſon dies inteſtate beyond Sea, and hath Goods here, though but Rol. Abr. 908. 

in one Dioceſe, yet the Archbiſhop is to grant Adminiſtration. 3 2 
So if a Man dies in one Dioceſe, not having any Goods there, but had py. Ab 

5 Zilia in another Dioceſe, this is (b) ſufficient to intitl iſhop (0) By a Cz. 

ona notabilia in another Dioceſe, this is (5) ſufficient to intitle the Archbiſhop (4) By a Ca- 

non 1 Jac. 1. 

c. 92. if a Man dies on a Journey, the Goods, which he had at that Time with him, ſhall not cauſe 8 Tef. 

tament or Adminiſtration to be liable to the Prerogative Court. Godolph. 71. 


Vor. II. 5 $ to 


3 5 
— 


Executo2s and Adminiſtrators; 


to grant Adminiſtration, becauſe the Ordinary where he dies is by Law to 
take as great Care of the Inteſtate and his Goods, as the other Ordinary 
where the Goods are. 01 55 Wee 
2 Lev. 86. So if a Man dies having bona notabilia in the ſeveral Provinces of Canter. 
5 216. bury and York, the Archbiſhop of each Province ſhall grant Adminiſtration 
ar. 39. H. s. according to the bona notabilia in their reſpective Provinces, being two fu. 
pteme Juriſdictions, and neither can act in the other. r 
Dyer 305 So if a Man dies inteſtate, having bona notabilia in England and Ireland, 
S. P. per Hale. ſeveral Adminiflrations ſhall be granted, viz. by the Archbiſhop of Can. 
terbury, for the Goods in his Province, and by the Archbiſhop' of Dub. 
Cc) Rol. Abr. lin, for the Goods in his; but this by (c) Roll muſt be underſtood, where 
908. the Party hath bona notabilia in each of their Provinces; for otherwiſe it 
ought to be granted by the Ordinary where the Goods are, and not by the 
Archbiſhop. 2 - | 
If the Archbiſhop commits Adminiſtration, though there be no ben 
nolabilia, yet ſuch Adminiſtration is not void, but only voidable, and ſhall 
ſtand till it is remedied by Complaint of the Inferior Ordinary; but if the 
Inferior Ordinary commits Adminiſtration, and the Superior alſo, ſuppoſing 
* Page 400 * that there are bona notabilia, if there are none, then the Firſt by the Inferior 
5 On, 30. is good; if there are, it is abſolutely void. 
Hob. 185. 


8 Co. 135. Cro. Eliz. 6, 283, 456. Lev. 305. 7 Mod. 146. Godolph. 70. S. P. becatfe the 
Metropolitan hath Juriſdiction in all Places within his Province, 


4 Inſt, 335- The Probate of every Biſhop's Will, though he had Goods but in his own 
Juriſdiction, belongs to the Archbiſhop of the ſame Province. 72 3307 


1. Of what Value the Goods and Effects muſt be, that will make 


bona notabilia. —— 


For theſe vide There appears to have been formerly Diverſity of Opinions as to the Va- 
Rol. Abr. 99. lue of the Goods, which was neceſſary to make bona notabilia; ſome holding 
Off. of Exec. 107. neceſſary, ſome 57. others 40s. and even by others a Penny was 
Godolph. yo. thought ſufficient to make bona notabilia. 


Rol. Abr gog. But it is now ſettled as eftabliſhed by the 92 Canon of Fac. 1. that Goods 


4 Inſt. 335. : Z * 
or of Pee. amounting to the Value of 5/. make dne notabilia. 


45 
4 Inſt. 335- But by the ſaid Canon it is provided, that this ſhall not prejudice the Ju- 


riſdiction of thoſe Dioceſes, where, by Compoſition or Cuſtom, bong notabilia 
are valued at a greater Sum, as it is in London, where by Compoſition bons 
notabilia are to be to the Value cf 10/. | 
Godolph. 69. It is not neceſſary that the Deceaſed ſhould have Goods to the Value of 51. 
in each of the ſeveral Dioceſes where his Goods are diſperſed; but if he hath 
Goods in any one Dioceſe amounting to 5 /. beſides that in which he died, 

| theſe make bona notabilia. | 
Godolph. 69. But if his Goods in the Dioceſe where he died amount to 101. or more, 
yet if he hath not Goods to the Value of 5; /. in ſome other Dioceſe, theſe 

will not be bona notabilia. | | 


2. Of the Nature of ſuch Goods as will make bona notabilia, and 
bow far it is neceſſary they ſhould be in ſeveral Dioceſes. 


Rol. Abr. gog· If a Man hath Goods in one Dioceſe to the Value of 51, and a Leaſe 


Godolph. 71. for Years of that Value in another, theſe make bona notabilia, W F 
4+ eaſe 


Executozs and Adminitratozs. 


— 


— 


Leaſe or Term for Years, according to the Civil Law, is not properly 
Bonum, nor a Thing (a) moveable, yet it is a Chattel, and as ſuch muſt be (a) But in 


pleaded. | Caſe Lands 


be deviſed 


to Executors for Payment of Debts and Legacies, theſe, though they become Aſſets, will not make bona nota. 
bilia, Off. of Exec. 46. 


Debts due to the Deceaſed make bona notabilia, as well as Goods in Poſ- Godolph. 70. 
ſeſſion ; but if there be a Bond of the Penalty of g. for Payment of a = of Exec. 
leſſer Sum, and the ſame is forfeited z though according to the ſtrict Rules *** 
of Law the whole Penalty is forfeited, yet this does not make bona nota- 
bilia. 

Debts due to the Deceaſed make Sona notabilia, be they ever ſo deſpe- 
rate or difficult to be recovered, and therefore it () ſeems that a Debt (5) OF. of 
due from the King, for which there is no Remedy but by Petition, makes Exec. 46. left 
bona notabilia. a Qucære. 
As to Debts making bona not abilia, we mult further obſerve a Diſtinc- „page K 

tion the Law makes between Debts by Bond or Specialty, and Debrs by Se 40 
Simple Contract, viz. (c) that Debts by Specialty are eſteemed the De- Godolph. 70, 
ceaſed's Goods in that Dioceſe where the Securities happen to be at the 21. 
Time of his Death, though they were entered into in another, or though _ of Exec. 
the Debtor or Creditor, at the Time of entering into them, lived in a dif+ Rei. Ab. 


ferent Dioceſe. Dyer 305. 


| ; (c) Therefore 
where a Man died in Lancaſoire, which is within the Dioceſe of the Biſhop of Cheer, and had a Bond in 


London, it was adjudged that Adminiſtration as to this Bond ought not to be 1 by the Biſhop of Che/ter, 
bur by the Biſhop of the Dioceſe where the Bond was, Cro. Eliz. 472. Byron and Byron, 


But as to Debts by Simple Contract, they, by our Law, follow the Per- Godolph. 70. 
ſon of the Debtor, and are eſteemed the Deceaſed's Goods in that Dioceſe Off. of Exec. 
where the Debror reſided at the Time of the Creditot's Death. 46. 

On this Diſtinct ion it hath been held, that a Judgment obtained in an 
of the Courts of Heſtminſter made bona notabilia, though the Action upon Carth, 149. 


which it was obtained was laid in Dorſe:ſbire, becauſe the Record was at — 


Weſt minſter. and Strode, 
Salk. 40. 
pl. 9. 2 Salk. 679. pl. 7. 2 Ld. Raym. 854. and 6 Mod. 134. Adams and Savage, S. P. adjudged, 
where an Adminiſtrator brought a Scire facias againſt the Tertenants of Savage, on a Judgment obtained by 
his Inteſtate in B. R. and ſhewed as tris Title that Adminiſtration was granted to him by the Archdeacon of 
Dorſet, though the Defendant, without taking Advantage hereof, pleaced over ; yet the Court abated the 
Writ ex Offcio, for they held that they were obliged to take Notice, that the Place whe ue they ſat was not 
within the Juriſdiftion of the Archdeacon of Dor/et ; but that if the Plaintiff had not been thus particular, but 
had declared on an Adminiſtration generally, + and the Defendant taken no Advantage of it, it had been well 
enough. See Ld. Raym. 855. 8 Mod. 244. 11 Mod, 223, pl. 18. 12 Mod 537, 617. Will. 44, 752. 
pl. 218. 766. pl. 220. 3 Will. 349. pl. 92. 351, 370. Comyn 17. pl. 9. 2 Barnes Notes C. P. 142. 
Stra. 412 2 Stra 716, 781, Barnard. B. R. 2g. 2 Ld. Raym. 854, 1253, 1510. 2 Stra. 847. 


Barnard. K. B. 223. Fitzgib. 110. See Salk. 40. pl. 9. 2 Salk. 679. pl. 7. 680. 6 Mod. 134, 199, 
226. JR" 


3 


— — 


+ 2u. If it had been in an Original Adtion how he was to make Profert of the Letters of Adminiſtration 
without ſhewing who granted them ?—The Omiſſion of a Profert would be bad on a ſpecial Demurrer, 
notwitſtanding it's aided on a general Demurrer by 4 & 5 Ann. c. 16. wide Hob, 233. 1 Vent. 222, 
1 Sid. 98. In a Scire facias it may not be neceſſary to make a particular Profert, See Cro, El. 592. 


But if an Adminiſtrator takes out Adminiſtration by an Inferior Ordinary, Can. 48. 
and on a Scire facias has Judgment to have Execution on a Judgment ob- 3 Mod. 324. 


the above 
Authorities. Gold and Str ode adjudged. 


tained 
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was only erroneous, but not void. _ EO a 
Carth. 373, If a 1 in London draws a Bill of Exchange on his Correſpondent 
Yeomans and jn Newcaſtle in favour of J. S. and the Bill is refuſed;-and J. S. dies Inteſtate, 


Debtor, and makes bona notabilia where he reſides. | 10 Ver 
With Regard to the following Perſons, the Law is altered by the 4 Ann, 
c. 16. /. 26. which reciting, That great Trouble is frequently occaſioned 
© to the Widows and Orphans of Perſons dying Inteſtate to Monies, or 
% Wages due for Work done in her Majeſty's Yards-and Docks, by Dif- 
5 putes happening about the Authority of granting Probate of the Wim 
« and Letters of Adminiſtration of the Goods and Chattels of ſuch Per- 
* ſons; for preventing of ſuch unneceſſary Trouble and Expence, it js 
% enacted, That the Power of granting Probates of the Wills and Letten 
* of Adminiſtration of the Goods and Chattels of ſuch Perſon and Perſons 
* reſpectively is, and is hereby declared to be, in the Ordinary of 
te the Dioceſe, or ſuch other Perſons to whom the ordinary Power of Pro- 
* bate of Wills, or granting Letters of Adminiſtration, do belong, where 
* ſuch Perſon or Perſons ſhall reſpectively die; and that the Salary, Wages, 
* or Pay due to ſuch Perſon or Perſons from the Queen's Majeſty, her 
«« Heirs or Succeſſors, for Work done in any of the Yards or Docks, ſhall 
* not be taken or deemed to be-bona natabilia, whereby to found the 
Juriſdiction of the Prerogative Court.“ 


4. Of the Probate of Wills, and Granting Adminiſtration by the 
Biſhop of the Dioceſe, | 


Godolph. 58. The Ordinary hath regularly the Probate of Wills and Granting of Ad- 
See Gilb. Eq. miniſtration of every Perſon dying within his Dioceſe z this Juriſdition 
Rep- 203. he may either exerciſe himſelf, or it may be done by his Official, for 
Page 492 it is but a miniſterial Act, and no ways concerns the Biſhop as Biſhop 
| in his Spiritual Capacity, and therefore he may do the Thing by another, 
for originally the Probate of Wills did not belong to the Eccleſiaſtical 

Judges. On 

This Power of granting Adminiſtration is annexed to the Perſon of 


Godd. 33. the Biſhop, and therefore if a Biſhop of Ireland happens to be in England, 


_ =” ks may grant Adminiſtration here of any Thing within his Dioceſe in 


6 Mod. 145. Ireland. 
8. P. per Holt, ; 
Ch. Juſt, Ld. Raym. 562, 856. 


Rol.Abr.go8. If a Biſhoprick be vacant, the Dean and Chapter are to grant Admini- 
ſtration. 


5. Of 
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5. Of the Probate of Wills, and Granting Adminiſtration, where 
the Party dies within ſome peculiar Juriſdiction. 


If a Perſon dies within ſame peculiar Juriſdiction, the Probate of his * 338. 
Will, as alſo the Granting of Adminiſtration, belongs to the Judge of ſuch 25 49. 
Peculiar, which is founded upon a Suppoſition of an original Compoſition © * 
between him and the Ordinary of the Dioceſe for that Purple. [| | See 8s to 


Bona nota» 
bilia, ante 400. Div, 2. 


Theſe Peculiats are either Regal, Archiepiſcopal, Epiſcopal, or Archi- 20 
diaconal, in each of which the Owner of (a, common Right hath Power ; Mod, 241, 
to grant Adminiſtration, (a) Where 

| Ad miniſſra- 
ters ae by a rural Dean, the Goods of the Deceaſed not amounting to more than 40 l. 


6. Of che Juriſdiction of ſome Lords of Manors ia the Probate of 
; | | Wills. | | 


Although it be regularly true, that at preſent the Spiri - ual Court is the 
only Court that 12 ict ion in the * of Wills a'.d Granting Ad- 
miniſtration ;; yet from this general Rule muſt be excepted all () Courts- 
Baron that have had Probate of Wills Time out of Mind, and have always ©) e 


h ® (hat in the 
continued that Uſage. A Mnce of 
3 N.. "ny Id, 

rn | eh jor inlay in Oxfard/oire, which the Author of Off. of Exec, Fs — He 


This Juriſdiction can only be claimed by Preſcription, and therefore Thom. Entr, 
a Perſon who has Adminiſtration granted to him by a Lord of a . 
anor declares, That per A. B. Dominum Manerii cui Adminiſtration i: 
commiſſio de Jure pertinet per conſuetudinem infra Maner. pred. a tempore 
cujus contrarii memoria bominum non exiſtit uſitat. & approbat. debits modo 
commiſſs ſuit. Mes ee e ee 


* 


7. Of che JuriſdiQion of ſome Mayors in reſpeQ of the Burgeſſes 
within ſuch a Place. | | 


By Cuſtom the Probate of Wills belongs to the Mayors of ſome 
Boroughs in reſpe& of the Burgeſſes, as to Lands devileable in ſuch OF. of Exec, 
Boroughs; but as to Goods the ſame Will may alſej be proved before 5. 
the Ordinary, en 003% 552; Gedplgh. cf 


For the Cu- 
om of London in Relation to Cc. wide Tit. Cu/tom of London. = 


Vor. II. e 8. The 
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Executoꝛs and Adminiſtratoꝛs. 


Page 403 * 8. The Form of Proving a Will and taking out Adminiſtra- 
tion, and therein of Entering a Caveat. - 


Godolph. 60. The Judge may, ex officio, or at the Inſtance of the Party int 
call the Executor to prove the Will; ſome ſay he may be cited at the In- 
ſtance of any-Perſon, to know whether the Party nne hath — Le- 
gacy left him, or not. 

Godolph. 58, If the Executor appears not to prove che Will upon the Ordinary $ . 

ceſs, but ſtands in Contempt, he is excommunicable; but if he appears and 
makes Oath, that the Teſtator had bona notabilia in divers Dioceſes, or 
within ſome peculiar Juriſd.Ction than that wherein he died, he is to be diſ- 
miſſed to prove the Will in the Archbiſhop” 3 and to exhibic the lame 

under Seal within forty Days next after. 

Godolph. 63. Alſo the Ordinary or Metropolitan, as the Caſe ſhell require, may 1 

queſter the Teſtator's Goods until the Executor proves the Will. 

Godolph. 61, If it be uncertain whether the Teſtator be dead or alive, it muſt be left 

62. to the Diſcretion of the Judge, whether he thinks him ſo, or not; and if 
there be good preſumptive Evidence in Law to think him dead, then he 
muſt prove the Will; as if he be beyond Sea in remote Parts, and it's com- 
mon and conſtant Fame, that he is dead, eſpecially if the F xecutor of ſuch 
Jerſon be honeſt, and the Goods are bona peritura, and the Teſtament itſelf 

in Favour of Children, or ad pios uſus. 

Godolph. 61. The Time of Proving a Will is left to the Diſcretion of the Judge, 
according as the Cucumſtance of the Caſe ſhall require or admit; but re» 
gularly it ought to be inſinuated within four Months after the Teſtators 
Death. 

Godolph. 62. Teſtaments may be proved either in common Form, as where the 
no Conteſt about the Will; but the Executor preſenting the Will before rhe 
Judge, without citing tlic Parties intereſted, doth depoſe the ſame to be the 
true, whole, and laſt Will of the Teſtator, and thereupon the Judge does 
allow the Will, and fixes his Seal and Probate to it. 

Godolph. 62. Or a Will may be proved in Form of Law, as when it is exhibited befor 
the Judge in Preſence of the Parties intercſted, as the Widow and next of 
Kin, and then the Proof examined and fully heard, and at laſt allowed, 

Godolph. 62, The Difference between the two Probates is this; where a Will is proved 
in common Form, it was, at any Time afterwards within thirty Years, to 
be queſtioned and called in Debate, which it cannot be in cale it be proved 
in Form of Law. 

Godolph. 61. If the Executor refuſes to prove the Will, or if there be a Will and no 
Executor named, the Ordinary is to commit Adminiſtration cum Teftaments 
annexo to ſome proper Perſon, from whom he may take Bond for a faithful 
Adminiſtration z but in caſe there be no Will, then he is to grant Adminif- 

t See the Sta- tration to the next of Kin I of the Deceaſed; and in ciſe of their Refuſal, 

tutes 31 E9.3. he may grant it to a Creditor, or any other Perſon deſiring the ſame; and if 

& 1. © „ no Body will take Admin. ſtration, the Ordinary may grant Letters ad Colli- 


H.8. 
9 by "FI gend bona deſuncl.“ 


See alſo the 
Stat. 4 Ann. c. 16. f. 26. ante 401. and pot, 414. 


If there be a teſtamentary Diſpoſition without an Executor, the Party, in 
whoſe Favour the Diſpoſition was made, muſt cite the next of Kin before 
he can have Adminiſtration. | Fe 


Exetutoꝛs and Adminiſtratoꝛs. 


Ic is uſual when there is a Conteſt about a Will, or when the Right of Gade 
Adminiſtration comes in Queſtion, to enter a Caveat in the Spiritual Court, * 


8. 
which by their Law is ſaid to ſtand in Force for (a) three Months. Celeb. 19. 


(a) As ſaid 
Dr. Talbot in his Argument of the Caſe of Hutchins and Glower. 2 Rol. Rep. 6. Cro. Jac, 463 4 


* But it is ſaid that our Law takes no Notice of a Caveat, and that it is * Page 404 
but a mere cautionary Act done by a Stranger, to prevent the Ordinary Rol.Rep 191+ 
from doing any Wrong, and that therefore, if Adminiſtration be granted Cro. Jac. 463: 
pending a Caveat, this is valid in our Law, though by the Law in the 2 Ral Rep. 6. 
Spiritual Court, it may be ſuch an Irregularity as will be ſufficient to re- 

al it. | | 
In the Caſe of one Mey, where Adminiſtration was granted to him Lev. 186. 
nding a Caveat, and no Notice taken of it, or of the Party that entered Q end 
it, and for this Cauſe there was Ciration to have this Adminiſtration re- _ - 
pealedz and on a Motion for a Prohibition in Behalf of Offley, it was und 2 Rab. 63, 
urged, that the Spiritual Court having once granted Adminiſtration, they 72. 8. C. 
had executed their Authority, and have no Power over the Adminiſtrator 
afterwards, and a Caveat is only for private Information of the Judge, but 
does not ſuſpend their Juriſdiction; it is concilium, but not præceptum; no 
Countenance was ever given to it by the Law; that to give them Liberty 
to repeal Adminiſtration for this Cauſe, were to give it them in all Caſes, 
and then all the. Inconveniences of compelling Diſtribution will follow, for 
they may leave out ſome Formality on Purpoſe to preſerve a Power over 
the Adminiſtrator, or they may make it Cauſe of Repeal, becauſe Adminiſ- 
tration is granted to a Child already preferred, or the like; and by the 21 
H. 8. c. 5. they have an Election, which when it is once made, no Man 
can complain; for none have any Right or Title precedent; and for theſe 
Reaſons a Prohibition was granted; but on another Day, on Motion for a 
Conſultation, the Court ſaid, that to take from the Spiritual Court all Power 
of examining the Formality of Granting Letters of Adminiſtration, would 
occaſion undue Catching of Adminiſtrations, and confound and deſtroy all 
their Forms and Courſe of Proceedings, which are in, ſome Caſes neceſſary; 
and it was not the Intention of the Statute to alter the Courſe of Granting 
Adminiſtrations, and to eſtabliſh irregular Adminiſtrations, but only to 
direct the Ordinary, and to ſtreighren the Liberty they took upon them 
before; and for the Matter of the Caveat, we know not what Weight and 
Regard it may have in their Law; it may be eſſentially neceſſary, that 
where there is a Conteſt and Competition, both Parties ſhould be heard be- 
fore any Thing be done, or the Caveat diſmiſſed ; they have a Rule, that 
no Adminiſtration ſhould be granted within fourteen Days, that no Party 
may be ſurprized, and we have known an Adminiſtration granted againſt 
this Rule repealed, though no Body elſe could pretend any Right; but the 
ſame Day a new Adminiſtration has been granted to the ſame Party, and in 
theſe Kind of Queſtions Creditors are concerned; and it may be very miſ- 
chievous to throw off and light all their Forms; wherefore the Court would 
adviſe, and according to the Report of this Caſe, in 1 Lev. Moreton and 
Windbam, at another Day, were for diſcharging the Rule for a Prohibition; 
and they held, that granting Adminiſtration, pending a Caveat, was ſuffi- 
cient Cauſe to revoke, and that was like a Superſedeas in our Law, which 
made a Judgment given afterwards erroneous; but Kelynge and Twwiſden held, 
that the Caveat was of no Force to hinder the Grant of the Adminiſtration ; 
for it is not a judicial Act of the Court, but only an Entry of a Memoran- 
dum by a Clerk in Court, for the Giving of Caution; and being no Judg- 
ment or Record of the Court, the Court of B. R. ate as proper Judges of 


the Force and Effect of it as the Spiritual Courts, and are likewiſe to ſee, 
es | 


that 
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Executozs and Adminiftrato2s. 


—— | wi 
that they grant Adminiſtration according as they are impowered by the 
Statutes z and the Court being thus divided, there could be no Rule for 
diſcharging the Prohibition. t 


14 


Page 405 | * g. Of the Executor's Refuſal, 


z Show. Rep. This being a private Office of Truſt named by the Teſtator, and noe 
252. the Law, he may refuſe, but cannot aſſign the Office. 


' OF, of Exec, If the Executor refuſes to appear upon the Ordinary's Summons, he is 


36-7. puniſhable for a Contempt; but yet he cannot be compelled to accept the 
Godolph.140. Executorſhip, whether he will or not. 
Vaugh. 144- 
Rol. Abr. 97. And therefore if an Executor refuſes before the Ordinary to take upan 
Plow. 28 t. him the Executorſnip, the Ordinary may grant Adminiſtration cum Tefta- 
N mento annexo to another Perſon; and he can never afterwards be permitted 
to prove the Will. d 5 
But if the Executor appears and takes the uſual Oath before the Surro« 

gate, and afterwards refuſes before the Ordinary, yet Adminiſtration 
cannot be granted to another; for having once taken the Oath, he hag 
made his Election, and cannot afterwards refuſe the Executorſhip; and 
if the Ordinary will not admit him, a Mandamws will lie, tho“ on Oath 
taken before a Surrogate, the Eccleſiaſtical Court have no further 
Authority. 8 
Off. of Exec. In Cat the Ordinary himſelf is made Executor, he may refuſe before 
37 the Commiſſary. 
OF. of Exec, , But an Executor cannot refuſe by any Act in. Pais, as by declaring 
2 or Eee, chat he would not accept the Executorſhip, but it muſt be done by 
3 ſome (a) Act entered and recorded in the Spiritual Court, and before 
(a) Bot where the Ordinary. . — Yo 

acon Lor 1 | 
. Ch. Juſt. and the Maſter of the Rolli, were made Executors, and they wrote a Letter to the 
Ordinary, ſignifying that they could not attend the Executorſhip, and om him to commit Adminiſtration 
to the next of Kin of the Deceaſed, which being recorded, it was held a ſufficient Refaſal. Cro. Eliz. 92. 
Off. of Exec. 37. Owen 44. Moor 272, Leon. 135. S. C. and that no Executor named could a& 2 
but an Executor may pray Time to conſider if he will act, and Ordinary may give and grant Letters ad Cal- 
lizendum in the Interim, but not Adminiſtration. 


Vent. 335. 


Godolph.141i. When an Executor hath once adminiſtered, he cannot afterwards re- 


2 Jon. 72. fuſe to prove the Will, becauſe by the Adminiſtration he accepts the-Exe- 


2 8 cutorſhip upon him, and ſo hath made his Choice; therefore in that Caſe 
gen +44 the Ordinary ought to compel him to accept the Executorſhip, and prove 


the Will. 
Rol. Abr. go7, Yet it is ſaid, that if the Judge, knowing that one hath adminiſtered, 
Off. of Exec. will, notwithſtanding, accept his Refuſal, and commits Adminiſtration, 
4% 41+ that is good, for the Spiritual Judge is the proper Judge of the Matter ; 
but after Refuſal and Adminiſtration granted to another, the Executor 
may not recede from it, and go back to prove the Wiil and aſſume the 


Exccutorſhip. 
Off. of Exec, But if Adminiſtration be committed only becauſe the Executor did not 
40, 41. upon Proceſs or Summons appear to prove the Will, the Executor may at 


any Time after come in and prove the Will. 
OF. of Exec, If after the Executor hath refuſed, and the Ordinary hath committed 
40, 41. Adminiſtration, it appears to the Ordinary that the Executor had ad- 
miniſtered before, and ſo determined his Election, he may revoke the 
Letters of Adminiſtration, and enforce the Executor to prove the Will. 
If 


—— — es OO CCR + — —— : 


Eteciifors and Abminthraters. 


8 
If an Executor hath once adminiſtered, though be after wards refuſed Leon. 154-56 
before the Ordinary, yet it ſeems he till continues Hablle to the Creditors, _ ae b 
for the Plea is Ne ung Executor, ne ung Admi F hook eie. 010 40: 41: 

If there are ſeveral Executors, and they all refuſe before the Orditility, Rol. Abr. 907. 
he may grant Adminiſtration with the Will annexed. | V7. 


But if there are ſeveral Executors, and ſome of them renounce before | 
the Ordinary, and the Reſt prove the Will, by (a) our Law they who te- 18 ” 
nounced may, at any Time afterwards, come in and adminiſter, havin Mon . 
the Right in them; and tho they never acted during the Life of their Dyer 160. 
Companions, yet may they come in and take upon them the Execution of Hard. 111. 
the Will after their Death, and ſhall be before my Executor? Mod. 39. 
made by their Companions, becauſe, as the Will is proved, the Ordinary (a) Sk. 3112 


— 
yo 


has no Authority to take the Refuſal, and Probate by one Executor in- Wusel. 
titles all the Executors to ſue. 1 £91770" aid, that the 


» 14 | Civilians held 
That by their Law — —a—Ü— 


* 10, What Acts amount to an Adminiſtration, ſo that the Party » page 406 
| cannot afterwards refuſe. | = | | 


It hath been already obſerved, that if an Executor once adminiſters, Ke Of. of Rxec, 
cannot afterwards refuſe to prove the Will, becauſe by the Adminiſtration }&, 2. 
he has made his Choice, and ſubjected himſelf to the Actions of the Teſta- 2 will. ep. 
tor's Creditors. | : #73 | | 75 Be. I * " 
| Lys 4562 3 Will. Rep. 
251, 337. See 12 Mod. 441, 471% 


Therefore it is neceſſary to conſider what Acts will amount to an Admi- Rol. Abr. 9173 
niſtration, and here we may lay down two general Rules: 1f, That what- 

ever the Executor does with Relation to the Goods and Effects of t 
tator, which ſhe ws an Intention in him to take upon him the Executo ip 
will regularly amount to an Adminiſtration. 24h), That whatever Acts will 


make a Man liable as an Executor de ſon tort, will be deemed an Election 
of the Executorſhip. | 


Hence it hath been adjudged, that if the Executor takes Polſefſion of Rol. Abr. 91. 
the Teſtator's Goods, and converts them to his own Uſe, or diſpoſes of Dyer 166; 
them to others, that this is an Adminiſtration. OF. of Exec. 


| 39. 
So if he takes the Goods of a Stranger, under an Apprehenſion that 2. | 
they belonged to the Teſtator, and adminifiers them, this ainouthts to an . 
Adminiſtration. Hs 4” i | 
As where the Teſtator being Tenant at Will of certain Goods, his Exe- Rel. Abr 17 
cutor ſeiſes the Goods, ſuppoſing them to belong to the Teſtator, with an * 
Intent to adminiſter; and it was held, that his Intent 


jon appearing, this 
made him Executor in Law. | Pr" 

But if an Executor ſeiſes the Teſtator's Goods, claiming a Property 
in them himſelf, tho? afterwards it appears that he had no Right, yet this 
will not make him Executor ; for the Claim of Property ſhews a different 
View and Intention in him, than that of adminiſtring as Executor. 
If an Executor receives Debts due to the Teſtator, and eſpecially if he 


gives Acquittances for ſuch Debts, this amounts to an Election of the Exe- = ng 
cutorſhip. 5 n ; Rol. Abr. 917. 
So if he releaſos a Debt due to the Teſtator. Rol. Abr. 918. 
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Rol. Abr. 917. 


So if there are two Executors, and one of them hath a Specifick Le- 
gacy deviſed to him, and he takes Poſſeſſion of it, without the Conſent of 
is Co-Executor, this amounts to an Adminiſtration ; for à Deviſee 


Executor. | 


cannot take a Perſonal Chattel deviſed to him without the Aſſent of the 


Godolph. 
150. 
Swinb. 401. 


Godolph. 
1 50. © 25 


8 Page 407 


Swin. 401. 
Godolph. 
151% 


T1, Of bringing in an Inventory, and Accounting, . 0 bes 


An Inventory is a full and juſt Deſcription of all the Perſonal Eſtate 
and Effects which belonged to the Deceaſed, and which by the Civil 
Law, and alſo by the Statutes of this Realm, Executors and Admini. 
ſtrators are obliged to make, and preſent the ſame to the proper Eccle. 


_ fiaſtical Judge. 


The Practice of exhibiting an Inventory was introduced from a Rule 
in the Civil Law, which ſubjected the Heir to the Payment of his An- 
ceſtor's Debts z which proving very prejudicial to him, as ſuch Debts often 
amounted to more than the Value of the Inheritance which deſcended 
to him, it was ordained, that if the Heir would exhibit a true In- 
ventory of all the Goods and Chattels of the Deceaſed, he ſhould be no 
farther chargeable than to the Value of the Inventory; and ſo much 
Strictneſs was required by that Law in making an Inventory, that if the 
Heir neglected it for a Year or more, he was obliged to pay all the 
Debts and Legacies, though he had not ſufficient of the Teftator's Eſtate 


to do it. | 


The Reaſon of an Inventory with us at this Day, is for the Benefit' of 
Creditors and Legatees, and therefore every Executor is compellable to bring 
in an Inventory, at the Diſcretion of the Ordinary; and if he preſumes to 
adminiſter without bringing in ſuch Inventory, he is puniſhable in the Spi- 
ritual Court. ' * „„ 

But as this Matter of bringing in an Inventory and accounting is enjoined 
and directed by ſeveral Acts of Parliament, we ſhall here take Notice, and 
in the firſt Place inſert thoſe Clauſes of the Statutes which are relative to this 
Matter. By the 31 E. 3. cap. 9g. Adminiſtrators ſhall be accountable to 
„the Ordinaries as Executors be in the Caſe of Teſtaments. “ * 

tor 


By the 21 H. 8. cap. 5. par. 4. it is enacted, That the Execu | 
« Executors named by the Teſtator or Perſon deceaſed, or ſuch other Perſon 
« or Perſons to whom Adminiſtration ſhall be committed, where any Perſon 
« dieth Inteſtate, or by way of Inteſtate, calling or taking to him or them 


* ſuch Perſon or Perſons, two at the leaſt, to whom the ſaid Perſon ſo 


* dying was indebted, or made any Legacy; and upon their Refuſal or Ab- 
<« ſence, two other honeſt Perſdns, b ing next of Kin to the Perſon ſo dying, 
and in their Default or Abſence, two other honeſt Perſons; and in their 
Preſence, and by their Diſcretions, ſhall make or cauſe to be made a true 
and perfect Inventory of all the Goods, Wares, Merchandizes, as well 
moveable as not moveable, whatſoever, that were of the Perſon ſo de- 


ſhall be by the ſaid Executor or Executors, Adminiſtrator or Adminiſ- 
trators, upon his or their Oath or Oaths, to be taken before the Biſhops, 
Ordinaries, their Officials or Commiſſaries, or other Perſons, having 
Power to take Probate of Teſtaments, upon the Holy Evangeliſts, to be 
good and true, and the ſame one Part indented ſhall preſent and deliver 
* into the Keeping of the ſaid Biſhop, Ordinary or Ordinaries, or other 
« Perſon having Power to take Probate of Teſtaments; and the other 
« Part thereof to remain with the ſaid Executor or Executors, Adminiſ- 


646 
cc 
cc 
«c 
* ceaſed, and the ſame ſhall cauſe to be indented ; whereof the one Part 
«c 
c 
& 
cc 


'< trator or Adminiſtrators; and that no Biſhop, Ordinary, or other what- 


L ſoever Perſon having Authority to take Probate of Teſtament or Teſta- 
3 | | ments, 


Day of 
„ Goods, Chattels, and Credits, and all other the 


* 


Goods, Chattels and Credits, or 


5 _— * 8 * 
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Executoꝛs and Adminiſtratoꝛs. 
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— 


« ments, refuſe ta take any ſuch, Inventory; ar Tnyentories to him or them 
e pteſented or: tendered, | to be | delivered as atoreſaid, under the Penalty 
« of 101,” rden: ini 6 03.700 914 

By the 22 & 23 Cur: 2, cap. 10. I it is enacted, “ That all Perſons im- f See the Patt 
« powered to grant Adminiſtration, ſhall, of the reſpective Petſon of of tbis — 
40 — to whom any Adminiſtration is to be committed, take ſuffi · — 0 her 
« cient Bonds, with: two or more able Sureties, Reſpect being had to the — i 
« Value of the Eſtate, in the Name of the Ordinary, with the Condition | 
% jn Form and Manner following: The Condition of. this Obligation is ſuch, 
« That if the within bounden A. B. Adminiſirator of all and ſinguler the 
“ Goods, Chattels, and Credits of C. D. deceaſed, do make, or cauſe to be | 
« made, a true and perfect Inventory of all and fi the Goods, Chartels, © 
« and Credits of the ſaid Deceaſed, which have or Hall come to the Hands, _ 
« Poſſeſſion, or Knowledge of bim the ſaid A. B. or into the Hands and 
« Poſſeſſion of any other Perſon or Perſons for bim, and the ſame ſo» made 
« do exhibit, or cauſe to be exhibited into the Regiſtry of © Court, at 
« or before the | next enſuing, and the ſam? 
Goods, Cbattels, and Credits 
« of the ſaid Deceaſed, at the Time of bis Death, which at any Time after 
& hall come to the Hands or Poſſeſſion of the ſaid A. B. or into the Hands 
« and Poſſeſſion of any other Perſon or Perſons for bim, do well and truly 
% adminiſter according to Lam; and further, do make, or cauſe to be made, Page 408 
« A true and juſt Account of his ſaid Adminiſtration, at or before the | 


« Doo And all the Reſt and Refidue of the ſaid Goods; 
„ Coatt 


els and Credits, which ſhall be found remaining upon the ſaid Admi- 
<« niſtrator's Account, the ſame being firſt examined and allowed of by the Judge 
or Judges for the Time being, by his or their Decree or Sentence, purſuant to 
e the true Intent and Meaning of this Act, ſbell limit and appoint ; and if it 
ci ſhall bereafier appear, _ that any Laſt Will or Teſtament was made by the ſaid 
& Deceaſed, and the Executor or Executors therein named do exhibit the ſame 
« into the ſaid Court, making Requeſt to bave it allowed and approved accord. 
* ingly, if the ſaid A. B. within bounden, being thereunto required, do render 
e and deliver the ſaid Letters of Adminiſtration ( Approbation of ſuch Teta 
e ment being firſt had and made) in the ſaid Court, then this Obligation io be 
ce void and of none Effet, or elſe to remain in full Force and Virtue ; which 
c Bonds are hereby declared and enafted to be Good to all Intents and 
« Purpoſes, and pleadable in any Courts of Juſtice; and alſo that the 
« ſaid Ordinaries and Judges reſpectively ſhall and may, and are enabled 
© to proceed to call ſuch Adminiſtrators to account, for and touching 
e the Goods of any Perſon dying inteſtate; and upon Hearing and due 
* 2 thereof, to order and make juſt and equal Diſtribu- 
« tion, Sc.“ : 

But by the 1 Jac. 2. cap. 17. it is provided, That no Adminiſtratof p,, Holt © . 
te ſhall be cited to any of the Courts to render an Account of the Perſonal even before 
« Eſtate of his Inteſtate (otherwiſe than by an Inventory or Inventories this Statute, 
<« thereof) unleſs it be at the Inſtance or Proſecution of ſome Perſon or the Ordinary 


«© Perſons, in Behalf of a Minor, or having a Demand out of ſuch Per- _ ws 2 
* ſonal Eſtate, as a Creditor or next of Kin.“ | Adminiſtrator 
oy | | | | to aceount ; ſo 
that really this Statute has no Effect at all, for the Law was fo before. Salk. 416, 
The Inventory'is to contain, in ſeparate and diſtinct Articles, all the (a) 
(5) Debts due to the Deceaſed, and the Godolph. 
Prices at which they were valued, | | 2 
I — e — — (a) And by 

| But Swinb. 407. 

, Ng , TA , ; 13 2) 3-8 OP the Org | 
heretofore uſed, was firſt to Inventory and Praiſe the moveable-Goods, ſuch as Houſhold-ſtuff, Corn, Gale, 
&c. then the Immoveable, as Chattels Real, or Leaſes of Lands, and after the Debts due to the Teſtator, 
which Order, he ſays, is obſerved to this Day, (5) That, on a Plea of Plene admin;ſtrevit, all ſeparate 


Debts 
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ö Godolph. 152. Baut ſuch Things as are figed to the Freehold, and belong to the Heir, 40 
4 Glaſz-wiodows, Wainſtot, Fiſh in a Fond, and Doves ina Pigeon- houſe, 
1 are not to be put into the Inventory. ; 


» 


Wo Goolph.153. So the Wife's Parapbernalia, or ſuch Apparel as is ſuitable to her 
it 403. and Qsality, need not be put in the Inventory, for they ſurvive to her, and 
11 2 are not eſteemed Part of — Perſonal Eſtate. * 
119 | By the Eccleſiaſtical Law, the Time of making and exhibiting an Inven- 
| 0 2 is left to the Diſeretion of the Ordinary, who = require it to be 


oods lie from the 


* 


it 6% And se- done (c) ſooner or later, according to the Diſtance the 

＋ cording to Executor, and other Circumſtances. EI 

i Godolph. 1500. | | 

Hi the pas de Inventory is to be began within thirty Days after opening the Teſtament, and Notice thereof 
1 


to the Executor, and is to be finiſhed within fixty Days after, unleſs the Executor and the Teſtator's 

or the greateſt Part thereof, be far remote and diftant from, each other, in which Caſe the Law doth allow one 
þ Year from the Time of the Teſtator's Denth for the making thereof; and during this Time uo Suit is to 

5 commenced againſt the Executor in the 'Ecclefiafticad Court f and in Godolpb. 225. it is ſaid, t 

k is to have a competent Time to account, which Time.is a Twelve-month. 


- 
* 
—— 


if, | | And as an Explanation to the Manner of bringing in an Inventory and 
Accounting, and the Neceſſity thereof, and how theſe are conſtrued ar 


f p required by the Common Law Courts, I ſhalt here inſert the follow. 
4 e 409 ing Caſe : 8 ö 
f Hill. 6 Ann. Debt upon an Adminiſtration-Bond, and Oyer prayed of the Condi- 


Archbiſhop of tion, Defendant pleads, , That he did exhibit an ſnventory by the 

Cart. v. Time. 24d/y, That he had adminiſtered all according to Law. 3d, That 
1 — * he was not cited to bring in his Accounts, ſo that no Decree was mad : 
| al. 3. 251. concerning them. Plaintiff replies, That the Inteſtate was bound in a Bond 
| of ſo much, Sc. to J. S. for Payment of ſuch a Sum, and that J. &. 
{ | | had brought an Action of Debt upon that Bond againſt the Dcfend- 
[ ant, and had got Judgment; and though divers Goods to the Value 
þ of that Debt came to the Defendant's Hands, yet he had not paid it, but 
1 had converted them. Defendant makes a frivolous Rejoinder, and ur 
by that the Plaintiff demurs; and the Queſtion made upon the Caſe is, if the 
| | Defendant, the Adminiſtrator is bound to bring in his Accounts before 
ö 


the Ordinary in the Ecclefiaſtical Court, by the Time ſpecified in the Con- 
dition of the Bond, not being cited or ſummoned thereto; and Holt Ch; 
Juſt. in pronouncing the Opinion of the Court ſaid, That they were gl una- 
nimous, that he was obliged to account tho“ not cited or ſummoned; and 
he ſaid firſt, that an Executor or Adminiſtrator is obliged to account is very 
plain, by the 31 E. 3. ff. 1. c. 11. at the End of the Statute, where they are 
made accountable to the Ordinary, as Executors be in Caſe of Teſtament, 
and tho' the Ordinary had no Power to oblige them to account upon Oath; 
yet if they were ſued in Chancery by any Creditor for the Diſcovery of Aſ- 
ſers, there they were obliged to account upon Oath, and the Ordinary could 
For the Ordi- hot reheve then. Noy 78. 2 Inft. 600. but that the Account given in before 
nary could not the Ordinary ſhould be looked into, and unravelled. 2dly, if a Legatee comes 
i diſpute the to ſue for his Legacy, he may unravel the Account given in before the 
| | lem, or re- Ordinary, beeauſe he cited them into the Spiritual Court, and has no Re- 
1 quire Proof medy elſewhere for his Legacy; but if the Executor or Adminiſtrator will 


22 Lang pay the Legacy, then he cannot unravel their Accounts, becauſe when the 


[ attempted, Legacy 


but the Credi- þ | ; 
tor may ſue at Common Law, and then Payment will be tried by Common Law Proof, even by one Witneſs 


wy Ty "rag <5 Ave + — 
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Debts mentioned in the Inventory ſhall be accountedAﬀets in the Executors Hands ; for it is as much as to ſays 
That they may be had for demanding, unleſs the Demand and Refuſal be proved. Salk. 296. pl. 3. ruled 
upon Evidence by Holt, C. J. See infra 417. 


g 


Exetutoꝛs and Adminiſtratoꝛs. 


Legacy is paid, this is the End of their Suit; as in Raym. 470. Boon's Caſe. 
As to the principal Point, this Statute 22 & 23 Car. 2. c. 10. was made to 
make the Wife and next of Kin as Legatees, after. all Debts paid, and 
they are to ſue for their Legacies or Shares in the Eccleflaſtical Court; for 
the Law was defeCtive before,.in that the Ordinary had no Power to compel 
a Diſtribution, becauſe the Adminiſtrator had the ſame Power as the Exe- 
cutor ; and after Adminiſtration committed, the Ordinary's Power was at | 
an End, and he had nothing more to do with the Goods of the Inteſtate; da 
but now this Statute was made to aſcertain and ſettle a Diſtribution, and the 
Wife and next of Kin may compel the Adminiſtrator to make ſuch Divi- 
ſion and Diſtribution, and he is bound at his Peril to account by the Time 
limited; and if not done, he muſt ſhew ſome Reaſons wherefore it was not 
done; as that no Court was then held, &c. or ſome other Matter which 
rendered it impoſſible to account by that Time; and it appears by Co. Ent. 
128. that the Condition of Adminiſtration-Bonds before this Statute was, 
that he ſhould account when thereunto required; not ex officio ; but now the 
Act of Parliament enjoins him to account peremptorily before ſuch a Time, 
and therefore he is bound at his Peril to do it; and in all Caſes where a Man 
is bound in a Bond to do a Thing, he is bound at his Peril to doit; as if a 
Man is bound in a Bond, with Condition to pay Money at ſuch a Time, 
and Place, although the Obligee does not come there at the Time, ſo as 
that he cannot pay it; yet if the Obligor is not there ready to pay it, and 
does not ſtay there till the laſt Inſtant or Sun-ſet, he forfeits his Bond, and 
he muſt plead that he was there and ſtaid till Sun-ſet, and had the 
Money ready, and that nobody came there to receive it; and if a Requeſt 
be to be made, he muſt be there ready to be requeſted; and he took a 
Difference between Rent payable by Reſervation only, and when a Bond 
is given for it; for in Caſe of the Bond he forfeits it, if he be not there 
ready to pay it, though no Demand be made, Hab. 8. Baker and Spain. page 410 
Suppoſe one is bound in a Bond conditioned to do a Thing, which 
without the Concurrence of the Obligee cannot be done, as to levy a 
Fine in C. B. in Ocz. Hill. if no Writ of Covenant be ſued our, yet he is 
bound to be there at the Time ready to levy ir, and muſt plead fo, 
and that no Writ of Covenant was ſued out; ſo here, if he could not ac- 
count, becauſe no Court was holden, he ought to have pleaded it, for he 
ought to have done all in his Power; but it is moſt certain the Eccleſiaſti- 
cal Courts are always open, and the Statute makes no Alteration as to the 
Accounts. But then he made another Point of the Caſe, and ordered Counſel 
to ſpeak to it the next Term ; the Point was this, The Bar, which ſays, he 
was never cited to account, is ill, becauſe he ought to have accounted at his 
Peril, without any Citation; but then this leaves Room for an Implication, 
that he may have accounted, though not cited ; for he only ſays, he was 
not cited to account, and then the Replication, which aſhgns for Breach, 
Non-payment of ſuch a Debt is ill, and does not maintain the Declaration 
as to the not accounting ; and the Meaning of the Statute was nor, that he 
ſhould pay all Debts ex Officio, but as the Creditors called him to pay 
them, and then whether the Plaintiff ſhall have Judgment upon the in- 
ſufficient Bar of the Defendant, or whether by his Replication it appears he 
has no Cauſe of Action, and ſo cannot have Judgment, is a Point fit to be 


argued, and cited 1 Lutw. 182: 8 Co. 120, Dr. Bonham's Caſe, and 130. 
Turner's Cale. 
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12, Where Adminiſtration unduly obtained may be revoked or 
| 5 repealed. | EY 


Oro. Car. 62. Tt ſeems to have been formerly holden in ſome Caſes, that if the Or- 
Fotherbit's dinary once granted Adminiſtration, he could not afterwards revoke or 
Rol. Abr. repeal it; for having one executed his Power, he had nothing further to 
303 | do in the Affair. | 


tyle 10. 
6 Co. 18. Cro. Eliz. 459. Moor. 396. 


Hence in Sir George Sands's Caſe, where a Prohibition was prayed, be- 
Sid. 159. Cauſe Sir George had the Adminiſtration of his Son's Goods * to 
Sir George him; and ſince that a Woman, aan, © ſhe was his Wife, ſued to 
Sand;'s Caſe. have the Adminiſtration repealed, and a Prohibition was granted; for 
Kev. 683. and though the Statute ſays, the Ordinary may grant Adminiſtration. to the 
* 36" of Wife or next of Kin; yet when he has granted it to the next of Kin, as 
which lat the Father is, he has executed his Power, and his Hands are cloſed, 


Book a fur- and he cannot repeal it. 
ther Reaſon 


ſeems to be given, viz. that our Law is to determine whojis the next of Kin within this Statute, and that by 
our Law the Father is next of Kin to his Child, vu 3 Co. in Ratchf's Cafe, and Bro. Tit. Adminiftration 47. 
But 3 Salt. 22. Feme Covert died inteſtate ; Adminiſtration granted to her next of Kin; Huſband ſacs fora 
Repeal; Prohibition denied, for Ordinary could not grant Adminiſtration to any but the Huſband, 


Latch. 67, But notwithſtanding theſe Opinions, it is now agreed, that the Ordinary 
— 2 may revoke or ſet aſide an Adminiſtration granted to the next of Kin, and 
l , = that for ſeveral Cauſes; as if they forge or ſuppreſs a Will, if they come 
Keb 946, too haſtily to take out Adminiſtration within the fourteen Days, if they 
854. go beyond Sea, become Non compos, or if they take out Adminiſtration 
2 Keb 63, 72. without Security to account and exhibit Inventories, or if there be a Reſi- 
_ 293, duary Legatee; and may in General, for any Fraud uſed in obtaining it; 
7% 86. for it would be abfurd to allow a Court Juriſdiction herein, and at the 
2 Lev. 55, ſame Time deprive them of the Liberty of vacating and ſetting aſide 

| an Act of their own, which was obtained from them by Deceit and 

Impoſition. 


Page 411 * 13. How far a Repeal makes all meſne Acts void. 


Plow. 277+ If the Teſtator makes a Will and appoints an Executor, and the Ordi- 
Greyſorook nary, without taking Notice of any fuch Will, grants Adminiſtration to 
and Fox. J. S. and afterwards the Executor comes in and proves the Will, ſuch Exe- 
* * cutor ſhall regularly avoid all meſne Acts done by the Adminiſtrator; for 
Vent. 303. the Executor, by being made ſuch, had an (a) Intereſt, which the Ordinary 
(a) Av 4 could not deprive him of. . 

therefore i | 


an Executor ſells a Term, and afterwards refuſes before the Ordinary, and Adminiſtration is granted to J. . 
who likewiſe ſells this Term to another, the firſt Vendee ſhall have it. 2 Lev. 183. ſaid aguendo, 


Plow. 279. But if the Ordinary grants Adminiſtration, and after there appears to be 


Peckbam's an Executor, if the Adminiſtrator pays Debts, Legacies, or Funerals, 
Caſe. 4 Eliz. ; 


cited in Grey/brook and Fox. 
which 


Executozs and Adminidratoꝛs. 

which the Executor ought to have paid, in Treſpaſs againſt him by the (3) So it was 
Executor, he ſhall (3) recoup ſo much in Damages. Feld i Equi- 
Widow poſſeſſed herſelf of the Perſonal Eſtate as Executrix under a reyoked Will, and paid Dibe add Le: 


I but had no Notice of the. Revocation, that ſhe ſhould be allowed thoſe Payments, Chan. Ca. 126, 
Pat ordered the Leaſes the had, wade to be ſet aſide. 


If the Teſtator makes a Will, and thereof appoints 4. Executor, and Rol. Abr. 
afterwards makes a ſecond Will, and thereof appoints B. Executor, and 919. 
A. has the Probate of the firſt Will granted to him, by virtue of which a zo 1 in 
Debtor to the Teſtator pays him a Debt without Notice of any ſecond teen 8 
Will, and has a Releaſe from him; yet, upon B.'s-proving the ſecond Will, and eigham; 
and Repeal of the Probate of the firſt, he may compel the Debtor to pay ſeid to be ad- 
the Money over again; for though this be a particular Hardſhip, yet the Jadged by — 
Inconveniency would be much greater, to allow the Ordinary to make any ne ww 
other Executor than whom the Teſtator had made. Serjeant . 
| | | in an Action 
brought by B. againſt ſuch Creditor. 


But in a Caſe where the Plaintiffs, as Executors, had a Judgment againſt Hill. 25 & 
the Defendant, and then there was a Suit in the Spiritual Court before the 26 Car. 2 
ſame Judge, who granted Letters of Adminiſtration to the Plaintiff to re- adh Died 

al them; and the Defendant therefore prayed that Execution might not +. in B. 5 
Pe Buy fan * Y in B. R. 
go out againſt him till the Matters in the Spiritual Court ſhould be deter- 
mined; but the Court denied it, for this Reaſon, that if a Debtor pay 
Money on a Judgment and Execution to one who is Executor de fatto, hav- 
ing a Probate under the Seal of a Prerogative Court, he ſhall never be forced 
to pay it again; and here the Suit to repeal the Adminiſtration being before 
the ſame Judge who 2 it, can have no Influence only f-om the Time 
of the Judgment of Repeal; bur (c) if it had been before the Delegates (c) That an 
by way of Appeal, it might be otherwiſe. Appeal ſuſ- 


| ends the for- 
mer Sentence, but a Citation is in Nature of a new Suit, and has no Effect till there be H— on it. 
6 Co. 18. b. Lev. 158. Raym, 224. 2 Lev, go. S. P. | | 


It is clear, that if the Ordinary grants Adminiſtration to (4) a Stranger, 
and he is cited by the next of Kin to have it repealed, pending which 
Suit the Adminiſtrator (e) ſells the Goods, and then the Adminiſtra- 
tion is repealed; that in this Caſe the Sale is good, for the Adminiſtra- 
tor acted under a lawful Authority, which veſted the abſolute Property * Page 412 
of the Goods in him; and though the Sale had been fraudulent, yet it 6 Co. 18. 6. 
could not be avoided by the ſecond Adminiſtrator ; but as to Creditors it 2 
may, by the 13 Eliz. cap. 5. 1 ny 


| | | Moor 396. 
S. C. (%) So if Adminiſtration be committed to a Creditor, and after repealed at the Suit of the — of 


Kin, he ſhall retain againſt the rightful Adminiſtrator; and his Diſpoſal of the Goods, even pending the Ci- 
tation, till Sentence of Repeal, ſtands good. Salk. 38. pl. 6. Ld. Raym. 684. Com. Rep. 96. pl 65. 
per Holt Ch. Juſt. (e) But where an Adminiſtrator releaſed to a Creditor, and after the Adminiſtration 
was revoked, and the Releaſe held void. Brown. 51. 


So in Debt for Rent, where on the Pleadings the Caſe was, Leſſee for Raym. 224. 
Years dies inteſtate, and Adminiſtration was granted of his Goods to A. 9s and gym 
who aſſigns this Term to B. who aſſigns to C. who ſurrenders to the Re- 8 6 
verſioner; afterwards a third Perſon cites the Adminiſtrator before the Or- Name + 8. 
dinary to repeal the Adminiſtration, who confirms the ſame; then the third maine and Se: 
Perſon appeals from that Sentence to the Dean of the Arches, where the maine. 
Sentence is avoided, and Adminiſtration granted to the Appellant; and 
whether this Avaidance of the Sentence ſhould avoid all Acts dane by the 
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Adminiſtrator before the Action; and it was reſolved, according to the 

g above Caſe, that it ſhould not. | | N 
Yelv. 83. But aftet the Adminiſtration is repeated, the Authority of the Admi- 
Barne bar: niſtrator is determined, and therefore if he obtains Judgment in an Ac 
my A" tion of Debt on a Bond due to the Inteſtate, and then the Adminiſtru⸗ 
dy 91. tion is repealed, he cannot proceed to execute that Judgment; if he 
8. Cr?! doth, the Party will be diſcharged upon a Motion, becauſe the Execu- 
Ante 387. tion erronice emanavit, for he had no Authority but by virtue of a Com- 
miſſion from the Ordinary, and when that was determined, his Authority 

ceaſed. | | 0 
2 Saund. 137. So in an Audita Querela, the Plaintiff ſays, that E. P. died inteſtate, and 
—_ and that Davies, the now Defendant, had adminiſtered his Goods, and that 
Mod. £2. ſome of the Money came to the Plaintiff, and that Davies, as Adminiſtra-, 
2 Keb. 668. tor, brought Trover and Converſion for the Money, and had Judgment to 
* recover, and before Execution ſued, the Adminiſtration was repealed and 
See Fitzgib. granted to another, and that notwithſtanding he threatens to take the now 
. Plaintiff in Execution, upon which there is a Demurrer; and the Queſtion 
__ was, whether, ſeeing the Trover was for a Wrong done in the Adminiſtra- 
Vern. 25. tor's Time, and for which he might have declared in his own Name, 
Cal. 20. without naming himſelf Adminiſtrator, and ſhall pay Coſts if it goes 
Comyns 150 . n . 2 
e againſt him, whether he ſhall not take out Execution after the Adminiſ- 
II. Rep. tration is repealed; and the whole Court held, that he could not; for tho 
576. pl. 188. it be a Wrong done to the Adminiſtrator, yet when the Money is reco- 
3 Will. Rep. vered, it is Aſſets, and the ſecond Adminiſtrator muſt be put to another 
81, 88, 89. Action, to recover it out of his Hands, which is a Circuity the Law will 


not allow. 


. 


14. What Things an Executor may do before Probate of the 
Will, 


OF. of Exec. An Executor derives all his Intereſt from the (a) Will; and as it is that 
33. which gives him a Right, ſo there are ſeveral Acts which he may do, and 
Godolph.144- which will be valid; though done before Probate; for though the Spiritual 
717. Abt. Court may compel him to come in and prove the Will, or renounce the 
5 Co. 27, Executorſhip; yet this is only looked upon as () a Ceremony, which he 
Co. Lit. 292. may comply with after ſeveral Acts done by him. 

a) But an 

8 derives his whole Authority from the Ordipary, and therefore can do no AR, unleſs he has Let- 
ters of Adminiſtration granted to him. Salk. 303. Skin. 87. pl. 5. (5) That, however, proving the 
Will is neceſſary, becauſe thereupon an Inventory is to be exhibited, and other Acts to be done, which are 
for the Benefit of Executors and Legatees, Hutt. 30. 


Off. of Exec. Therefore an Executor, before Probate, may poſſeſs himſelf of the 
8 Sa Teſtator's Goods, and may enter into the Houſe of the Heir (if not 
„ go locked) and take Specialties and other Securities for Money due to the 
Plow. 277. Teſtator. ; 
Page 413 So an Executor, before Probate, may pay Debts and Legacies, re- 
ceive Debts, make Acquittances 210 (c) Releales of Debts due to the 
OF of Exec. 3 and take Releaſes and Acquittances of Debts owing by the 
33-4. ä i 


5 Co. 28. Alſo 
(c) Where a | 
Releaſe given by an Executor for a particular Purpoſe, tho? it contained general Words, yet it was held to 
extend only to the Things intended to be releaſed, wide 2 Lev. 214. Morris and Wilford, 2 Mod. 108. 
2 Jon, 104. 2 Show. 46. pl. 32. 3 Keb. 814. 840. S. C. Eq. Abr. 241. Vern. 32. 2 Vern. 114s 
136, 522, 563. 2 Ld, Raym. 1306, 2 Will. Rep. 332 3 Will. Rep. 330, 381. pl. 105. 132 pl. 39+ 
316, 321. Pre, Chanc. 49, 173, 540, 544+ 10 Mod. 165, 171, 254, 255, 324, 423, 425. 12 Mod. 
* 153s 
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Alſo an Executor, before Probate, may ſell, give away or diſpoſe, as Of. of Exec. 


he thinks proper, of the Goods and Chattels of the Teſtator. “ 
So an Executor, before Probate, may aſſent to a Legacy, and ſuch Aſſent OF. of Exec. 
ſhall veſt the Intereſt in the Tegatee, 44% $2 


So if a Bond be made payable to the Teſtator, with a certain Penalty, Of of Eret. 
that it ſhall be paid by ſuch a Day, and the Teſtator dies before the Day, 34. 
the Principal Sum muſt be paid his Executor by the Day, although he. - 
did not prove the Will by that Day ; otherwiſe the Penalty is forfeited.“ * But bo 


| i | w-_ the Penalty 
is ſaved by bringing Principal, Tatereſt, and Coſts, into Court, by 4 Ars. c. 16, J 3. 


7 8 


Upon this Foundation, that it is the Will which veſts an Intereſt in the Rol Abr. 
Executor, it is clearly agreed, that an Executor may, before Probate, 915. 
commence an Action in Right of che Teſtator, but he cannot declare be- Raym. 481. 
fore Probate ; + for without producing his Letters Teſtamentary he cannot 1 1 =—_ P 
aſſert his Right in Court; but as ſoon as he has theſe, the Impediment is C mb. rok s 
(a) removed ab initio. | 3 (a ) But it 4. 


| | 0 de arreſted at 
the Suit of an Executor, before Probate of the Will, and after pays Money to a Stranger, and continues two 


Months in Priſon, the Arreſt guoad the Stranger is illegal, and 4. ſhall not be adjudged a Bankrupt from that 

Time, ſo as to avoid the Payment made to the Stranger; for though . tbe Arreſt, as to the Executor and 

Party is lawful; yet it is good only by Relation, but no ſuch Relation ſhall prejudice a third Perſon, 3 Lev. 

57. Duncomband Walter, Raym, 479. Vent. 370. 8. C. Skin. 22. pl. 22, 87. pl. 5. S. C. N 
Bog 

+ 2s. If he may not declare generally making a Profert of the Letters Teſtamentary, tho' he has not 

obtained Probate 3 for, if Oyer is demanded; it can only tay the Suit, till Probate obtained. | | 


Alſo an Executor, before Probate of the Will, may maintain Treſpaſs, OF. of Exec? 
(b) Trover, or Detinue for the Goods of the Teſtator, and declare as of his 36% . 
own Poſſeſſion. | :: TOs. 144. 


| Yelv. 33, 83, 
125. Cro, Car, 208, 227. Salk. 302. (5) May maintain Trover in his own Name before 2 
of che Goods or Probate of the Will. Carth. 154. per Curiam. Ot G1 | 


So an Executor may avow for Rent, where a Reverſion for Years comes Salk. 302. 
to him from his Teſtator. | | ohh; 

So if an Executor be intitled to the next Preſentation to a Church which Off. of Exec. 
becomes void, and he grants it to another, the Grantee may maintain a 35+ 
Quare Impedit for it, without producing the Probate of the Will; for the +» 
Executor himſelf, before Probate, might have maintained this Action on 
his own Poſleſſion. | $9" 


* * SS " V 1 11 K* n 


— 


— 


F) What Perſons are intitled to | Admint⸗ 
niſtration. „ 


Efore the Statute of ef. 2. cap. 19. the Ordinary had the abſolute Raym. 497. 
Diſpoſal of Inteſtates Eſtates; and as that Statute firſt ſubjected 


them 


» 2 2 _ — —_— — ——.. 
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>. 


153, 291, 41 l, 496, 527, 528, 573, 611, 613. Fitzgib. 78. Caf. Temp. Talb. 217, &c. 226, 
240. Str, 70, 449 Andr. 246. 2 Stra. 1028. 2 Barnard, K. B. 183. Caf. Temp. Hardw. 165. 
BY mw Ld.- Raym, 263, 678, 708. Salk. 298. pl. 19, Carth. 426. Comb. 444, 449. 
alk. 3 1. pl. 16. k 
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them to an Aion at the Suit of Creditors ; ſo from thence they found, 
as my Lord North obſerves, that what was before very beneßtiat 16 
them began to be very troubleſome, which obliged them to put the Ad. 
* Page 41 4. niſtration into other Hands, taking Security to {ave them harmnleſs from 
. uits. n 
2 Inſt, 397. But this Metod did not intirely free them from the Trouble they had 
Co. Lit. 133. before ;; for ſuch Perſons, being looked upon as Servants or Attornits +6 
Rol. Abr. gos. the Otdinaries, could not ſue for, nor gather in the Inteſtate's Eſtate, 
But they were caſed herein by the Statute 31 E. 3. cap. 11. which 
enacts, In Caſe where a Man dieth Inteſtate, the Ordinaries ſhall de. 
« pute the next and moſt lawful Friends of the dead Perſon Inteſtate 
* to adminiſter his Goods, which Deputies ſhall have an Action to demand 
* and recover, as Executors, the Debts due to the ſaid Perſon Inteſtate in 
& the King's Court, for to adminiſter and diſpend for the Soul of the 
% Dead, and ſhall anſwer alſo in the King's Court to others to whom the 
« ſaid dead Perſon was holden and bound, in the ſame Manner as Executors 
& ſhall anſwer, and they ſhall be accountable to the Ordinaries, as Executory 
„be in Caſe of Teſtament,” _ | 
And by the 21 H. 8. cap. g. it is enacted, That the Ordinary ſhall 
t grant Adminiſtration to the Widow, or next of Kin of the Perſon de- 
* ceafed; or to both.“ | n 
Raym. 498. Hereupon the Common Law was to judge who were the beſt Friends , 
, and therefore if there were Huſband or Wife; in Default of them, Son 
or Daughter; in Default of them, 6# their Children, Father or Mether; 
in Default of them, Brothers or Siſters; in Default of them, or thei? 
Children, Uncles or Aunts, the Ordinary was compellable to grant Ad- 
miniſtration to them in their ſeveral Orders. | | 
Raym. 498, But as they had a Liberty by the Statute of granting Adminiſtration to 
the Wife or next of Kin, ſo alſo had they a Liberty, where there were feveral 
in an equal Degree of Kindred, to prefer whom they pleaſed, which Liberty 
they made Uſe of on Pretence of avoiding Confuſion, and was a Matter of 
great Advantage to their Juriſdiction; for hereby they chofe him that ws 
moſt obſequious to them; and when they called him to account, upon 
Pretence of beftowing the Overplus for the Good of the Deceaſed's Soul 
(a Device in thoſe Popiſh Times to make Profit for the Clergy) they dif 
poſed of the Overplus as their own. 
(% Hob. 191. . But it came afterwards to be ſolemnly (a) reſotved, That the Ordinary, 
Cro. Car. 62. after Adminiſtration granted by hit, could not compel the Admibiſtrator 
Jon. 2238, to make Diſtribution ; but it being very unreafonable that one Perſon ſhould 
Hob. 83. run away with the whole Perſonal Eſtate, though there were ſeveral others 
Sid. 179. in equal Degree of Kindred with him; this Miſchief was remedied by the 
22 & 23 Car, 2, c. 10. which allows all thoſe, who are in equal Degree, to 
come in for a Diſtributive Share, though one only, or though a Creditor or 
Stranger takes out Adminiſtration. | 
* 51. b. It ſeems to have been always holden, that the Huſband was intitled 
Ognel's Caſe. to Adminiſtratidn as beſt Friend to his Wife, within the Words of the Sta- 
Rol. Abr. tute 31 E. 3. fl. 1. c. 11. but there being ſome Doubt, whether ſince the Sta- 
Ao. tute of 22 & 23 Car. 2. c. 10. he was not obliged to make Diſtribution 
N : 8 amongſt the Reſt of her Kindred, it was thought proper to ſettle this Mat- 
pal 5 1. ter by a ſub-ſequent Law. * 
Raym. 93. | a 
Sid. 409. 


And accordingly by the 29 Car. 2. cap. 3. par. 25. it is enacted, That 
neither the faid Statute 22 & 23 Car. 2. c. 10. nor any Thing therein 
e contained, ſhall be conſtrued to extend to the Eſtates of Feme Covefts 
« that [hall die Inteſtate, but that their Huſbands may de mand _ 
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« Adminiſtration of their Rights, Credits, and ochet Perſanal Ettacs, and 
« ang a —_— the ſame as they might have done before the Making 
* of che ſai us | 


* Alfo ſince the Statute 22 & 23 Car. 2. c. 10. the Ordinary may * Page 415 
rant Adminiſtration to the Wife or next of Kin, at his Election, but then Sid. 179. 
Ne muſt have her diſtributive Share 3 alſo the Ordinary may grant Admi- Roy, 93- 
niſtration qizoad Part to the Wife, and as to the other Part to the nent of oy 38 yl 
Kin; in which Cafe neither can complain, ſince the Ordinary. need not have ; Dane, 407. 
granted any Part of the Adminiſtration to the Party complaining. Ws . 
v4 T SY f 9 ? 
Tf there be Grandfather, Father and Son, and the Father dies inteſtate, 2 Vero. * 
the Son ſhall have the Adminiſtration, and nat the Grandfather, tho? they 49 5 
be both in equal Degree, a to Nearnels of Kindred, - | 
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(G) In what (0 Manner the Ordinary may () ws 
gr ant Admintftration, and herein of grants ing Security 


and an Entry 


ing it to one o moze, 02 fo2 a particular ven 
| Thing. * ſttration, be ſuf - 


ficient without 


taking out 
ere hath been ſome (5) Doubt whether the Ordinaty could grant <1 of Ad- 


Adminiſtration to one during the Abſence of the Perſon appointed = -—» ogy 


Executor. The Reaſons offered againſt it were, that his Authority herein 406, Ge. 
was intirely regulated by rhe Statutes, which mention no ſuch Adminiftra- (5) 4 Mod. 
tor ; that Creditors would be put to great Hardſhips, in being obliged at 14, 15. 
their Peril to take Notice of the Return of ſuch diene Perſon, which de- 
- termining the Authority of the Adminiſtrator wauld put them under a Ne- 

ceſſity of commencing their Actions a new, which would be great Delay 
and Expence to them; but notwithſtanding theſe Reaſons, it is now clearly 
e) agreed, that the Ordinary may grant Adminiſtration during the Ab- ) « Co. 
ſence of another, and that for the ſame Reaſons, for which he may grant 2.165. 1 
Adminiſtration during the Nonage of an Infant Executor, or one intitled Keb. 682. 
to Adminiſtration; for without this Power the Inconveniency to Creditors and by 1 Rol. 
would be much greater, in that there would be no Perſon againſt whom 1 i 
they could commence their Actions, nor any one to take Care of the De- ©; erſon in- 


; titled toAdmi- 
cealed's Eſtate or Effects. niſtration he 


48 
34 H. 6. 1 
S.P, adi. 


Priſon, or beyond Sea, the Ordinary may grant Adminiſtration to another, for which is cited 
& wide Salk. 42. pl. 11. See 3 Salk. 23. 2 Ld. Raym. 107t. 6 Mod. 304. Latyw. 342. 


Alſo there appears to have been ſome Doubt whether the Ordinary could ,, * 
grant Adminiſtration pendente lite of a Will; and in Moor it is ſaid Semble ge, ce, 


Robin's | 
per Gur.” that he could not. (Vide infra.) but 3 


| | | it ſeems 
to be taken for granted, that there may be an Adminiſtrator pendente lite of a Will; for 8 - 


e Queſtion 
was, Whether ſuch an Adminiſtrator was liable to an Action, and there ſaid to be clearly agreed, that be 
was, for chat he was fully Adminiſtrator for the Time. (Jide infra:) | 


And in Carth, it is reported as the Opinion of the Court, that Admi- Carth. 183. 
niſtcation pendente lite concerning a Will, is utterly void, and a Difference fre«ric> and 
there taken, where there is a Controverſy in the Spiritual Court concerning Hog 
the Right of Adminiſtration, and where it is coneerning a Will; for Þ 
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the firſt Caſe an Adminiſtration granted pendente lite is good ( wa * 

otherwiſe where the Controverſy is concerning a Will, for he who comes 

in under a Will ſhall avoid all that which an Adminiſtrator can d o. (Vide 
infra.) "ee 1 3 | — 2 

Dy But this Matter came fully to be conſidered in a late Caſe, in which it was 
Mich. 1231. determined, that the Ordinary may grant Adminiſtration. pendente lile of a 


wry 


* — 
— 


re Will, and that it depended on the ſame Reaſons by which he is enabled t0 
Walker. grant Adminiſtration durante minoritate or abſentia. 0 T0 
2 Will. Rep. 7 0] | ® j 6 a 


576. pl. 188. Fitzgib. 202. Barnard, K. B. 423. See Andr. 666. 
page 416 The Ordinary may grant Adminiſtration to two, or more, and if one d 
2 Vern. 514. them dies, yet the Adminiſtration does not ceaſe for it is not like a Lett 
2 and of Attorney to two, where by the Death of one, the Authority ceaſes; but 
ucMande it is rather an Office, and Adminiſtrators are enabled to bring Actions in 
their own Names, for they come in the Place of Executors, and therefore 
the Office ſurvives, h | 
Rol. Abr. 908. Alſo the Ordinary may grant Adminiſtration as to a particular Thing or 
3 36. Place to one, and ſo of another Part of the Inteftate's Eſtate to another; 
NID? but he cannot grant ſeveral Adminiſtrations for one and the ſame Thing; as 
if the Inteſtate leaves a Bond-Debrt of 100 l. or a Horſe, c. for theſe 
Things being intire Things, it would be abſurd, that two Perſons ſhould have 
a Right to them. | Sk 
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(4) That ſhall be deemed the Teſtatoz s Per⸗ 
' ſonal Eſtate, oz Aſſets in the Hands of the 
Executoꝛ: And herein, | „ 


1. What ſhall be ſuch an Intereſt veſted in the Teſtator, as ſhall 
go to his Executors. %%% To 


OF of Exec LL the Perſonal Eſtate whereof the Teſtator died poſſeſſed, whether 

52. it conſiſts in Chattels Real, as Leaſes for Years, Mortgages, Cc. or 
Godolph. 180. Chattels Perſonal, as Houſhold Goods, Money, Cattle, c. the firſt of which 
(a) For Aﬀſets the Civil Law diſtinguiſhes by the Name of immoveable Goods, the latter 
in the lands into moveable, belong to the Executors, and are (a) Aſſets in their Hands 


of the Heir, for Payment of the Teſtator's Debts and Legacies. 
wid: Tit. Heir | 2 


and Anceſtor. | | | | : 

Off. of Exec, And as the Executor repreſents the Teſtator as to his Perſonal Eſtate, 

57,58. therefore, let the Value of the Thir > be ever fo inconſiderable, yet the Exe- 
cutor ſhall have the ſame Intereſt as the Teſtator had in it; as if the Teſta- 
tor had Dogs, Ferrets, &c. they belong to the Executot; and if taken from 
him, the Law gives him the ſame Remedy that the Teſtator had. 


Off. of Exec. Allo he hath the ſame Intereſt in an Apprentice that the Teſtator had, 


95. vide Tit- and ſhall be bound according to his Teſtator's Covenant, to provide for ſuch 


Maſter and ; . | 
Servant, Apprentice, Sc. 


OF, of Exec, So of a Debtor in Execution at the Suit of the Teſtator, he has an Intereſt 
56. in the Body, which is a Pledge for the Debt, and the Priſoner cannot be 
diſcharged without the Concurrence of the Executor. * 

3 | y An 


| 
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And as the Law lays the Burden of performing the Teſtator's Will on the OF, of Exec 
Executor, and for that Purpoſe gives him the Perſonal Eſtate; ſo it ſYppoſes 66. DO 
and veſts the Intereſt in him before he has actually reduced the Goods to his e 
Poſſeſſion, and therefore all the Teſtator's Perſonal Eſtate, how remote ſo- «205, 


| a) And 
ever ſituated, is (4) Aſſets in the Hands of the Executor. 27% E 


where the 
jury found Aſſets in Ireland, it was held Sur pluſage, and that if the Executor bath Goods in any Part of 
the World, he ſhall be charged wich them 6 Co. 47. a. — But if an Executor lives in London, and his Tel. 
tator hath Goods in Brifs/, though the Executor hath ſuch an immediate Poſſeſſion of thoſe Goods, that he 
may maintain Trover for them in his own Name, and the Damages recovered ſhall «be Aﬀets in his Hands; 
yet if he doth not recover ſo much as the Goods are really worth (if there be no Default in him) he ſhall 
anſwer for no more than he recovers; and uf the Goods are periſhable, and are impaired, without any De- 
fault in him, either to preſerve them, or to ſell them at the fall Value, he ſhall not anſwer for the firſt Value, 
but may give that Matter in Evidence to diſcharge himſelt ; but if he neglects to ſell the Goods at a good 
Price, and afterwards they are taken from him, there the Value of the Goods) ſhall be Aſſets in his Hands. 
6 Mod. 18 1. ruled on Evidence by Holt Ch. Just. | 0 « 
1 14 | n 

* But Debts due to the Teſtator, whether by Bond, Statute, Judgment, ' Page 417 
the Arrears of Rent, &e. are not Aſſets till they are recovered by the Exe- Off. of Exec. 
cutor, but only Choſes in Action; yet if Executor releaſes the Debt, he re- 5 d l 
leaſes the Action, and is anſwerable to the Velu. e wee 

Alſo as to Chattels Real, ſuch as an Intereſt for Years in Advowſons, OF, of Exec. 
Commons, Fairs, Houſes, Lands, Markets, theſe, though they go to the 6. 
Executor, yet is not the Poſſeſſion in him till he has actually entered; but 
a Leaſe for Years of Tithes is deemed to be in the actual Poſſeſſion of the 
Executor, becauſe of this there can be no Entry. 7 


And as the Executor's Intereſt veſts immediately upon the Death of the "OP 
Teſtator, ſo it hath been always holden, that an Executor or Adminiſtra- 5 Co. 36. 
tor may bring Treſpaſs for Goods taken away after the Teſtator's Death, 


| Off. of Exec. 
though before Probate or Adminiſtration granted, and tha: their Intereſt 85 
ſhall have Relation to the Time of his Deceaſe. ; omb. 451, 


But the abſolute Property of the Goods muſt have been veſted in the Salk. 79. pl. 
Teſtator, ſo as to intitle the Executors, or to make them Aſſets in their Deering and 
Hands; and therefore if the Teſtator takes a Bund for another in Truſt, Torrington. 
and dies, this is not Aſſets in the Hands of his Executor; fo if the Obligee 


aſſigns over a Bond, and (5) covenants not to revoke, and dies, that Bond ;; 


: 5) W 
is not Aſſets in the Hands of the Executor of the Obligee. 22 ny 

| main Aﬀets 
notwithſtanding a fraudulent Bill of Sale of them. Cro. Eliz. 405. [And as to Creditors ſee ther, 13 El, 
c. 5- & ante 411, 412.] : | 


So where an Executor pleaded, that he had rien in ſts mains, but certain Cro, Eliz. 23. 
Goods diſtrained and impounded; and it was adjudged, that they were 
not Aſſets to charge him. 3 | 

The Teſtator pawned his Goods, and the Executor redeemed them Key. 63. 
with his own Money, and retained them till he was ſatisfied z and it was 


adjudged, That he might retain them, the Property being altered by Pay- 
ment to the Value, and that they were not Aſſets. 


2. How far Debts due to the Teſtator are Aſſets. 


All Debts due to the Teſtator, whether by Judgment, Statute, Re- Off. of Exec. 
cognizance, Mortgage, Bond, Sc. are Aſſets, but the Executor is not to 65. 
be charged with them till he has received the Money. Rol. Abr. 920. 


Owen 36. 


Voz. II. 5 Z 80 
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Off. of Exec. So if the Executor, in Right of, the Teſtator, recovers any (a ) Da. 
65. mages for any Treſpaſs ＋ done to the Goods of the Teſtator, or for the 
Rol. Abr. 920. Breach of any (5) Covenant or Contract made with the, Teſtator; ati 

| ſuch Damages thus recovered ſhall be Aſſets in the Hands of the Exe. 
(a) So Mo- cutor. N 27 | : | | 2 
ney recovered 3%? N | 2 gie. * . A bn 

him, by Decree in a Court of Equity, ſhall be Aſſets,” Moor 858. Brownl. 76. 2 Chan, Cas 

% Though the Covenant ſounded, in the, Realty, as for,not afluriog of Lands, Sc. yet if it Was broke. in 
the Teſlator's Life-time, the Executor ſhall have the Action. Off of Exec. 66. _ 2 


OY * 


IY 


+ See4 E. z. Co 7. Peſt. 439. . | ' , "IT" 


OF. of Exec. . So if the Executor, in Right of the Teſtator, is intitled to a Wiic of 
71. Error, Attaint, Deceit, Audita Querela, Identitate nominis, whatſoever re- 
gained by any of theſe Ways, as unduly loſt by the Teſtator, ſhall be 

Aſſets. 1 # ur tb 4 eo 

But though Debts, Sc. due to the Teſtator, are not Aﬀets till re- 


Hob. 66 covered, yet if the Executor gives (c) a Releaſe or Acquittance för un 


Godb. 29. ſuch Debt, he ſhall be charged in the fame Manner as if he had reckit 


And. 138. the Money. 
Cro. Eliz. 43 » ; : | x f 
4 Leon. 102. (c) Where an Executor loſt a Bond due to the Teſtator, and Creditor having recovered 4. 
ment againſt him, the Queſtion came to be in Equity, Whether the Executor was obliged to make good i 
Debt to the Teitator's Estate; and it being urged, that the Loſs of the Bond was not a Loſs of the Hebt, be- 
cauſe the ſame {till ſubſiſted, and might be recovered in Equity, and that it would be hard in this Cale 10 
charge the Executor, when in Truth the Obligor was inſolvent ; the Court directed the Executor to pro- 
ſecute a Suit againſt the Obligor, and reſpited the Judgment obtained by the Teltator's Creditor in the mean 
Time. 2 Vern. 299. | | | 


* 


* Page 418 * So if the Executor ſubmits to Arbitration, the Debts or Damages 
Off. of Exec. which he is intitled to in Right of his Teſtator, and the Arbitrators award 
21 a Releaſe or Diſcharge thereof, this being his own voluntary Act ſhall 
3 Feen. 81. charge him in the ſame Manner as if he had received the Money. 
Vent. 111. If the Plaintiff as Executor, and the Defendant ſubmir all Controver- 
Horſam and fries relating to the Teſtator's Eſtate to Arbitration, and the Afbitratots 
Target. 6. award, that the Defendant ſhall pay the Executor 3001. and there is a Cu- 
won A Keb. ſtom of foreign Attachments in London, that if a Suit be commenced againſt 
716, 731, the Executor of any Perſon, any Debt, which was due to the Teſtator 
. S. O. tempore mortis ſug, might be attached; Þ yer this 300 J. although it be 
T 2». If tis Affets, and ſhall charge the Executor, ſhall not be within the Cuſtom; 


Dy fork for it was not the Teſtator's at the Time of his Death, and all Cuſtoms are 
Means, ifthe to be conſtrued ſtrictly. 
Cuſtom was 


good, Creditors would be their own Carvers, and ſimple ContraQ Creditors might be paid, when Speciaky 
and Judgment Creditors would loſe their Debts, Jide Fiſber, Admioiltratrix, v. Lane and others, in 


C. P. 12 Geo. 3. 3 Wills, 297. 


3. What ſhall be deemed the Teſtator's Perſonal Eſtate, and there- 
in what Things ſhall go to the Heir, and not to the Executor, 


OF. of Exec. The more general Diviſion of the Teſtator's Eſtate is into Chattels Real 
83. and Perſonal, or Things immoveable and moveable, according to the 
Godolph. Civil Law; the moveable Goods are again divided into Things animate 
2 and inanimate; of the firſt are all the Teſtator's Horſes, Cows, Sheep, 
Dyer 283. Powls, Sc. Which clearly belong to the Executor; the inanimate Things 
are all the Teſtator's Money, Houſhold-ſtuff, Implements and Utenſils, 


Hay 


Es — OOO Oo GC 
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Hay, Carts, Ploughs, Coaches, Ce. and | theſe alſo. belong to the 
Executo. )! u 21 47 oma 5023 vo. J 4. 
Chattels Real, or Things immoveable, are ſuch as are annexed to and OF. of Exec, 
ſavout of the Freehold and Inheritance, ſuch as an Intereſt for Years in 855 | 
Houſes, Lands, Advowſons, Commons; Fairs, Markets, the Intereſt in a Sodolph 120. 
Ward, in an Eſtate by Statute Staple, Merchant, or Elegit, and Mortgages 
and theſe alſo regularly go to the Executor. V9 „ e! Nee 
But here it will be neceſſary to inquite more particularly into the Nature 
of thoſe Things, which, from the different Rules of Law that govern de 
Real and Perſonal Property, will make ſome Things belong to the Heir, 
and others to the Executor. PII. <a da vi LH als 
If the King by an Artainder of Felony is intitled to the Annum, diem & OF. of Exec, 
vaſtum, which is a Power of taking the Profits of the, Offender's Lands for 54 
a Year, and alſo of committing Waſte in Houſes and cutting down Trees, 
and he grants this to a Man and his Heirs z yet it ſhall go to the Execu- 
tors of the Grantee, for this is but a (a) Chattel, ee oY 
A N | | Man, poſſeſ- 
ſed af a Term for Years, deviſes it to another and his Hei r Hei ; ew} wen 
Ge ſhall go to his Executors. 10 Co. 47. Telv. 72 1 dog: — r being but ” 
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Nec Soe Fearn's Eſſay on Contingent Remainders, Wc. 342, G. 39. Edit. 
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So if a Man, poſſeſſed of a Term for one Hundred Years, makes a Vent. 161. 
Leaſe for fifty Years, reſerving Rent to him and his Heirs, this Rent de- 
termines upon bis Death, for the Heir cannot have it, becauſe he cannot 
ſucceed in the Eſtate, being a Chattel Intereſt, to which che Rent, if it 
continues after the Life of the Leffor, muſt belong, and the Executors 3j Bae ir. 
cannot have it, becauſe there are no (6 Words to carry it to them. | X. 5 


leaſes for fifty Ness. reſerving/Rent to.bim-and' bis Heirs, during the Torm, the Executors hall have th 
Rent after the Death of the Leſſor ; for here the Rent is made to continue during the Term. Vent. 161 I 
So if 4. grants a Reot- charge to g for forty Years, with a Clauſe of Diſtreſs. to B. and his Heirs diols the 
Term; the Executor of B. may diltrain for it during the Term; for the Diftreſs is expreſsly given Huri p th 
Term, and therefore muſt belong to the Executor, who has a Right to the Rent-char 20, being © G 2 
tereſt, Crd. Eltz. 644. Darrell and 'Wilſen, | In- 


*If a Perſon were Guardian in Chivalry or Knight's Service, and died, the * Page I 
Ward went to the Executor; for this being an Intereſt by Reaſon of Te- on N 1 9 
nure did not determine by the Guardian's Death, and therefore went as a 52. wide Th 
Chattel to the Executor; but if a Guardian in (c) Socage died, the Ward Guardian. 0 
went neither to the Heir nor Executor; but if the Infant was of the Age of 
Fourteen, he was allowed to chuſe his Guardian; and if under, the next of (4 That © 
Kin, to whom the Inheritance could not come, was to be Guardian. — 


| | h 
12 Car, 2. c. 24. cannot be aſſigned, neither ſhall it go-to Executors or Adminiſtrators, hg 


Truſt, Vaugh. 180. 


If a Perſon purchaſes the next Preſentation to a Church, and dies before Godolph: 121. 
it becomes void; this, as a Chatrel, ſhall go to the Executor, and not to the Off. of Exec. 
Heir. : | | 54+ 

So if there be Tenant in Tail, and the Church happens to become va- Godolph. 12 3. 
cant in his Life-time, and he dies before he hath preſented, his Executor, 
and not the Iſſue in Tail, ſnall preſent to this Turn. 

But where the Caſe was, that a Parſon of the Church of D. purchaſed the 3 Lev. 47 
Inheritance of the Advowſon to him and his Heirs, and died; and the Hal * the 
Queſtion was, Whether the Executors of the Parſon, or the Heir ſhould Bihop of 
preſent; and it was reſolved, that the Heir ſhould preſent, and not the incheſter. 

3 | Executors, | 


— = 
— * l PR 
——w " .ÞJ. — 

> — — — K 


* br 
— — 
— — 


9 
2 


8—— 


3 ———— 


— 
n 


= — 


＋ 3 — 22 2 — 
— Cd * 
—wy 


— 
— — — — 
3 —_ 


PEcY 1 OO IEEE _ 
* 
— — ———— —— —— — * 
OS — — 


- =. 6 


— was. 


n 


„ 


Executoꝛs and Adminigratoꝛss. 


r 


— * ä | 


11 
— 


Executors, and that it ſhould deſcend to the Heir, and heiconſolidated to 
Wh the Fee, by the tame Reaſon that it may be (4) deviſed over; tor. where 
bee the Law makes a Diviſion of an Eſtate, iti is cuthet in Grants. ut res, wars: 
bad the Lobe. Valent or elſe in Favour to ancient Rights, as where one Joigtenant de- 
ritance of ine viſes, the Deviſe is void, and the Survivotſhip ſhall, hold Place, gotwith. 
Auvouſon, ſtandiog the Devilez and if in this Cafe there muſt be a Conſtruftion 10 
W divide the Eſtate, it ought to be in Favour of the Heir, it being no Ia- 
Feetoa jury to the Executors; for the Church being void, it is not Aſſets ig their 
Stranger; and Hands. T6099 erat! re ost eidg. 
It was re- _ 


| ezacg l, yriaqod lan bnetoelt 
ſolved, that the Deviſee ſhould have the next Avoidance. Cro. Jac. 371. Pinchon and Hart,” wing 


- — 
4 FL By 


Co. Lit. 47.2. © Tf a Man ſeiſed in Fee makes a Gift in Tail, Leaſe for Life or, Years; 
44 TE reſerving Rent, this Rent, as incident to the Reverlion, ſhall go to the 
N 1 Heir, and not to the Extcutor; for ſince, during the Continuancè of the 
Hard. gg, particular Eſtate, the Reverſioner loſes the Profits of the Land, the Rent 
| + ought to be paid to him as a Compenſation for the Loſs. 
Oro. Car 207. Therefore if A. covenants and grants with B. that he ſhall have and enjoy 
Drake and Black-acre for ſix Years, and B. covenants to pay to A. his Heirs, Executors 
9 and Adminiſtrators, an annual Rent during the Term; this, being a 
Reſervation of a Rent, ſhall, upon the Death of A. be paid to his Heir, who 
has the Reverſion as a Retribution for the Profits of the Land, which he 
cannot enjoy during the Term; and the Executors of A. ſhall never have 
any Thing by virtue of the Covenant, though it is in expreſs Words granted 
to A. and his Exccutors. | f | 
Co Lit 47. a. So if 4. being ſeiſed in fee, makes a Leaſe, reſerving Rent to him and 
2 Rol. Abr. his Executors and Alligns, and dies, this Rent is determined; for the Exe- 
0 cutors cannot have it, being Strangers to the Reverſion, which is an Inhe- 
ritance, and therefore, being never to enjoy the Profits of the Land after the 
Expiration of the Term, can never have a Right to a Retribution or Com- 
penſation for them. | (7-4 | 
Latch. 99, But if a Man ſeiſed in Fee makes a Leaſe for Years, reſerving Rent to 
100. Sury and him and his Aſhgns during the Term, this Reſervation ſhall not determine 
m—_— by the Death of the Leſſor, but the Rent ſhall go to his Heir ; for tho 
4:1 8 Cn there be no Mention of the Heirs in the Reſervation, yet there are Words 
reported to that evidently declare the Intention of the Leſſor, that the Payment of the 
the contrary, Rent ſhall be of equal Duration with the Leaſe, the Leſſor having expreſsly 


but Vent 163 provided, that it ſhall be paid during the Term, and conſequently the Rent 


8. C. cited, k ; 6 . 
and admitted Mult be carried over to the Heir, who comes into“ the Inheritance after 


to be Law. the Death of the Leſſor, and would have ſucceeded in the Poſſeſſion of the 
* Page 420 the Eſtate, if no Leaſe had been made; and if the Leſſor aſſigns over his 
+ For he is Reve: lion, the Aſſignee ſhall have the Rent as incident to ir, becauſe the 
the Aſſignee Rent is to continue during the Term, and therefore muſt follow the Re- 
ia Law of the verſion, ſince the Leſſor made no particular Diſpoſition of it ſeparate from 
LE. the Reverſion. | 
So if a Leaſe be made for Years, reſerving Rent during the Term to the 
9 3 Leſſor, his Executors and Aſſigns; this, by a late (5) Reſolution, ſhall not 
gate, reported determine upon the Death of the Leſſor, but ſhall go to the Heir, becauſe 
in Vent. 161, the Reſervation being to the Leſſor and his Aſſigns, during the Term (for 
162. the Words, Executors and Adminiſtrators, are void, the Leſſor having 
«men. 7 the Inheritance) ſuch expreſs Words evidently diſcover the Intent of the 
bat o Contract, and that the Leſſee agreed and bound himſelf to the Payment of 
and theretore the Rent during the Continuance of the Deviſe. 
aſe in | 
Coo. Eliz 217. Richmond and Butcher to the contrary is not Law, & wide 5 Co. 115. a. 
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But though Rent, as incident to the Reverſion, ſhall go therewith, and Godolph. r 2r, 
be payable to the Heir, yet the Arrearages, which incurred and became oy + Exec. 
payable in the Life-time of the Teſtator, ſhall go to the Executor as Part * 

of his Perſonal Eſtate, | | | 9 
hut if a Leaſe be made, reſerving Rent at Michaelmas, or ten Days af- 16 Co. 127, 
ter, if the Rent is not paid at Michge/mas, and before the ten Days are ex- Cro, Jac. | 
pired the Leſſor dies, the Heir, and not the Executor, ſhall have the Rent; Cre f. 120 
for though it was in the Election of the Leſſee to pay the Rent at Michgel- Moor, pl. 
mas, yet the ten Days after ate the true legal Term, fo that the Rent was 1012. 

not legally due before that Time, and therefore no Chattel; ſo if the Leſ- Yelv. 167. 
ſor dies on the Day on which the Rent. is to be paid after Sun-ſer, and, be- 

fore Mid-night, the Heir, and not the Executor, ſhall have the Rent; for 

it is not due till the utmoſt Limit of the Day, which ends not till twelve 

o' Clock, though the Time for demanding it for Conveniency be a conveni- 

ent Time before the Sun ſets. / e e 


* | 2 | Death of 
. for Life, a proportionable Part of the Rent ſhall be paid to the Executors. 11 Geo, 2. c. 1g, 
&3zo-: - | | 


As to Things fixed to the Freehold or Parcel thereof, how they may become 
Chattels and go to the Executor, or are to be conſidered as Part of the In- 
heritance, and to deſcend ta the Heir, it is neceſſary to 6bſerve, 

That though the Thing be a Chattel in itſelf, yet if it cannot be removed Rol.Abr.919. 


» 
a - 


or ſevered without Prejudice to the Inheritance, there it ſhall deſcend and OF. of Exec 
belong to the Heir, and not to the Executor. B 
As if a Man erects a Furnace in the Middle of a Floor, though it doth 


not depend upon any Wall; yet it goes to the Heir with the Land, and 21 H. 3. 26, 
not to the Executor as a Chattel, for it is to be eſteemed (5) Parcel of the Eu . 
Houſe, there placed on Purpoſe by the Anecſtor, to deſcend as the Law (5) But if « 
would carry it. | | . | Perſon, who 
| | | hath a parti - 
cular Intereſt in the Houſe, doth annex any Thing to the ſame for the Benefit of his own Trade, he may 
diſunite onring he Continuance of that Intereſt, if it may be done without any Deſtruction or Diſadvantage 
to the Freehold ; and therefore if a Dyer, being a Termor for Years, erects a Furnace in the Middle of the 
Floor, not affixed to any Wall, he may take it down during his Term, becauſe ſuch Trader erects for the 
Uſe of his Trade, and is Owner both of the Floor and the Furnace, and it may be diſunited and altered 
without Prejudice to the Landlord, 20 H. 7. 13. 21 H. 7. 27. Owen 70, 71.—— But if he doth not 


take it down during the Term, it goes to him in Reverſion, becauſe he is not Maſter of boch thoſe Things 


that are to receive Alteration. 21 H. 7, 27. Owen 70. Off. of Exec. 61. 


The ſame Law of Coppers, Leads, Fats for Dyers or Brewers, Pales, Off. of Exec. 
Poſts, Rails, Windows, whether of Glaſs, or otherwiſe, Benches, Wain- © 


2. 
ſcots, Doors, Locks, Keys, Milſtanes, Anvils, &c. for theſe being fixed to 4 Co. 63, 64. 


the Frechold are not Chattels, but Parcel of the Freehold. 


And though Pictures and Looking-glaſſes are eſteemed Part of the Per- 
ſonal Eſtate, yet if they are put up inſtead of Wainſcot, or where other- | 
 * wife Wainſcorwould have been put, they ſhall go to the Heir; for the“ Page 421 

Houſe ought not to come to the Heir maimed and disfigured. - "ore 508. 
a | o ruled in 
Equity. 

As tothe Timber Trees, they originally belong to the Soil by Right of 4 Co. 62. | 
Acceſſion ; yet if a Man ſells the Tunber-Trees on his Soil, the Executors Off. of Exec. 
of the Vendor ſhall have them, and not his Heir; fo if a Man ſells his ** 

Land referving the Timber-Trees, they remain by particular Contract as a 
Chattel in him, diſtin& from the Soil, and ſhall go to his Executors. 

And as the Trees, unleſs ſevered, belong to the Heir, ſo does the Fruit Off. of Exec; 
which they bear, as Apples, Pears, Ic. belong to the Heir; alſo Graſs 17 Ry 
growing, though fit to be mowed down for Hay, ſhall, with the Land, un. 
deſcend to the Heir. | ö . 
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But Corn, though growing, as alſo every Thing elſe of that Kind which 
Off. of Exec. js produced annually by Labour and Cultivation, ſhall go to the Executor, 
59: and not to the Heir, as Hops, Saffron, Hemp, &c. wx, | | 
Of. of Exec. Alſo if an Inheritor of Tithes dies after the Tithes are ſet out, they g6 
60, to his Executor, and not to his Heir. | 
OF. of Exec, But though the Things which require Labour and Cultivation, and are 
62, 63. of annual Produce, regularly belong to the Executor; yet Roots of all 
Kinds, ſuch as Parſnips, Turnips, Skerrets, &c. belong to the Heir, for 
theſe cannot be come at without digging up the Earth, which muſt ne- 
ceſſarily be a Spoil and Injury to the Inheritance. 
OF. of Exec. And therefore the Office of Executor ſays, that the Executor muſt content 
63. himfſelt with thoſe Things whoſe Fruit is above Ground, ſuch as Melons of 
all Kinds; but as for Artichokes, tho? the Fruit be above the Grothhd, yet 
he thinks that they have not ſuch yearly Setting and Manurance as ſhould 
ſever them in Intereſt from the Soil, and that therefore they ſhall go with 
t it tothe Heir. p 
Co. Lit. 8. If a Man hath Fiſh in his Pond, and die, they go to his Heir, for they 
Off. of Exec. are conſidered as the Profits thereof, and therefore deſcend with the Pond 
8 403. {0 the Heir. ; | | 
en Li. 8. But if a Man has Fiſh in his Trunk or Net, they go to the Executor, 
for they are ſevered from the Soil, and Felony may be committed in Steal- 


ing of them. 
Off. of Exec. So Doves in a Pigeon-houſe do, together with the Houſe, deſcend to 
57. the Heir; but the young ones, that are not able to fly out, belong to 
the Executor. ' 


So Deer, Conies, Pheaſants or Partridges, if tame, or kept alive in 
> — Room, Cage, or like Receptacle, as Pheaſants and — he often — 
| ſhall go to the Executor; ſo Hawks reclaimed ſhall, as Chattels Perſonal, 

go to the Executor, i . 
Rol. Abr. 919. As to Charters and Writings felating to the Freehold and Inheritance, 
Off. of Exec. they follow the Intereſt of the Land, and belong to the Heir; but as to 
63, 64. thoſe Deeds and Writings which relate to Terms for Years, Goods, Chat- 
tels or Debts, they belong to the Executor, 


4. What Things ſhall go to the Wife of the Deceaſed, and not 
. to the Executor. 


Doct. & Stud The Law looks upon Huſband and Wife as one Perſon, and therefore 

Dial 1 cap. 7. will not regularly allow the Wife to have any Property ſeparate and di- 

4 Lit. 351. ſtint from the Huſband. Hence all the Perſonal Eſtate, as Money, 

Sid. 111. Goods, Cc. which were the Wife's, and in her actual Poſſeſſion at the 

Marriage, are actually veſted in the Huſband; ſo that of theſe he may 

make any Diſpoſition in his Life- time, without her Conſent, or may by 

Will deviſe them, and ſhall, without any ſuch Diſpoſition, go to the Exe- 

Page 422 * cutors or Adminiſtrators of the Huſband, and not to the Wife, though 
ſhe ſurvive him. | 

But Chattels Real, ſuch as Leaſes for Years, Eſtates by Statute Mer- 

Co. Lit. 46. b. chant, Staple, Elegit, Cc. though of theſe he may alone diſpoſe, forfeit, 

351; or they may be extended for his Debts; yet if he makes no (a) Diſpoſition 


ol. Abr. 342. 3 of 
(a) But if the 
Huſband makes a Leaſe of Part of the Wife's Term, reſerving Rent, the Rent ſhall go to the Executors of the 
Huſband ; for as he had a Power in his Life-time to diſpoſe of the Whole, ſo he might have diſpoſed of any 
Part of it Poph. 5, 97. Co. Lit. 300. 8 Co. 97. Vent. 259.—— And what ſhall be ſaid a Diſ- 
pofition by him, ſo as to bar the Wife, wide Tit. Baron and Feme, Letter (C) 


„ * n «6 ta. 
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of them in his Life-time, they ſurvive to the Wife, an 
the Executors of the Huſband. wok 

So of Cheſes in Ackion, as Debts due to the Wife by Obligation, &c. co. Lit. 251. 
though theſe are likewiſe” ſo far veſted in the Huſband, that during the 3 Mod. 186. 
Coverture he may reduce them into Poſſeſſion ; yet if he dies before any 


Alteration made by him, they belong to the Wife, and not to the Exe- 
cutors of the Huſband. 


As to the Wife's Parapbernalia, which ſurvive to her, and go not to the Godolph. 140; 


Executors of the Huſband ; theſe by the Civil Law are defined Bona que Swinb. 403. 
Mulier ultra Dotem adfert, and are underſtood to be not only her neceſſary Oro. Car 341. 
Apparel, but alto ſuch Jewels and other Ornaments as are ſuitable to her 

Degree and Quality; of theſe, by the Civil Law, the Wife had ſuch an 

abſolute Property, that ſhe might diſpoſe of them in Vita Mariti invito 


Marito, nor could the Huſband deviſe them by Will from her, nor were 
they liable to his Debts or Legacies, ' 


But herein our Law differs, and prohibits the Wife from making any Rol.Abr.g1t; 
Diſpoſition of them in the Life-time of the Huſband; alſo our Law di- Cro.Car. 3434 
ſtinguiſhes berween Things of Ornament and mere (a) Neceffity, and as (7) If the 

to Matters of Ornament, ſubjects them to the Huſband's Debts, and even 1,1... his 
allows the Huſband Power to diſpoſe of them by Will. Wife a Piece 
make her a Garment and dies; although it is not made up in the Life-time of the 1 Wiſe 
ſhall have it, and not the Executor of the Huſband, becauſe it was delivered to her for this Pur 


— - — 2 


x” Fad 


— 


d ſhall not go to 


* = 


poſe : but 
againſt a Creditor of her Huſband, ſhe ſhall not have more Apparel is convenient for her. Rol. Abr. 
— 1. Harwell and Harwell. \ * a 
| * ; 


And therefore where the Daughter of an Earl, who was married to Sir AVI] fu 
Jobn Davies (the King's Serjeant at Law), uſually wore a Diamond Chain, Lon 22 
Value 370 l. and Sir John deviſed the Ule of his Jewels to his Wife, du- ver. Sir 
ring her Widowhood, ſhe giving Secugity to leave the ſame to his 4rchibald 
Daughter, at the Day of her Death or ſecond Marriage, which ſhould, Pf.. 
firſt happen; the Widow marrying again, it was held by two Judge Ern 
againſt Two, that theſe being Matters of Ornament, the Huſband had a ; 


Abr. $ 
Power of diſpoſing of them by Will, and conſequently that the Limita- S. Sa 
tion annexed to them in the preſent Caſe was good; but they ſeemed to 2 Vern. 245-6, 
admit, that if the Huſband had made no Diſpoſition of them, and there * 8 
had been no (a) Creditors of the Huſband, that they ſhould have be- Huſbang 
longed to the Wiſh but the other two Judges held, that there was no deviſed the 
other Way of determining what ought to be accounted the Wife's Para- Wife's 


pbernalia, or Matters of Ornament or Neceſſity, but by the Diſcretion Jewels, 


of the Judges; and that if theſe were Things ſuitable to her Deg 


tee and great Value, 
"* | Quality 5 the Wife 
| , . * - for Life, the 
Remainder to his Son; and the Wife made no Election to claim them as her Paraphernalia, and held that 
her Adminiſtrator cannot make bY 5 ; and there ſaid, that although where the Huſband dies Inteſtate, 
or without diſpoſing of the Wife's els by Will, the Wife may claim them if there are no Creditors, yet 
ſhe cannot againſt a Diſpoſition of them by Will by her Huſband. .. (a) As in Trover againſt the Viſcounteſs 


of Bindon, for ſeveral Jewels of conſiderable Value; ſhe, as to all, except a Chain and racelets, not exceed- 
ing the Value of 160 J. bo 


ing of 


leaded Not guilty, and as to that ſhe pleaded, that ſhe was the Wife of Viſcount Bin- 
ore thoſe Jewels as Ornaments of her Body ; and averred, that the Executors had 
Aſſets to ſatisfy his Funeral, and all his Debts and Legacies, beſides theſe Jewels; and on Demurrer t ſhe 
had Judgment. Moor 213. pl. 354. 2 Leon, 166, S. C.— Where the Wife's Paraphernalia being Super- 
fluities and Ornaments were in Equity held liable to the Huſband's Debts, wide Preced Chan. 295+6. a good 
Caſe-— But where the Wife's Jewels and Plate being bought with ber own Pin-money, and the Value not 


amounting 


don, and that ſhe uſually 


* 


t Qu. If ſuch ſpecial Matter might not be given in Evidence on the general Iſſue, and if ſuch Plea 
would not be bad 


— d on ſpecial Demurrer aſſigning for Cauſe that the Plea amounted only to the general 
ae ? | 
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* Page 423 * Quality, and uſually worn by her as Ornaments of her Perſon, that the 
amounting to Huſband could not deviſe them from her, | | 
more than | 


500 1. which was eſteemed but litile in reſped of the Fuſband's Eſtate, werp held dot to be liable, Pra 
in Chan. 27. | | Shady | be liable Proc 


2Vern,83, Alſo it has been held, that if a Woman by Marriage Articles agrees that 
| ſhe thall have no Part of the Perſonal Eſtate but what the Huſband gives 
her by his Will, that this bars her of her Parapbernalia. | 


; 0 LY | 
5. Where after Debts and Legacies paid the Executors hall have 


the Surplys to themſelves, and are not to be Truſtees for the next 
of Kin. | | 1 


OF. of Exec, By Law the very naming an Executor is a Diſpoſition to him of all the 
4 Teſtator's Perſonal Eſtate; for he comes in Loco Teftatoris, and is charęt 
able with his Debts and Legacies as far as he has Aſſets; and therefore, 
the Law gives him the whole Perſonal Eſtate; the Surplus of which, after 
he has executed his Truſt by Payment of Debts and Legacies, belongs to 
himſelf, as a Recompence for his Labour and Trouble. 
Vern. 473. But though the Executor be intitled to the Surplus of the Perſonal 
2 Vern, 676. Eftate undiſpoſeg, of, yet if there be any Fraud in obtaining the Executor- 
Abr. E4-243- ſhip, or if it appears manifeſtly to have been the Intention of the Tefta- 
tor, that the Executor ſhould not have the Surplus to his own Uſe, a 
ws Court of (a) Equity may decree ſuch Executor a Truſtee for the next of 
1 Kin to the Teſtator, and that the Surplus ſhall go according to the Statute 
Courts go of Diſtributions. . 


about to com- ; | IRE, 5 
pel an Executor to diſtribute the Reſidue of the Perſonal Eſtate, a Prohibition will be granted; for they have 


no Juriſdiction to compel a Diſtribution amongſt the next of Kin, but where the Party dies inteſtate. 5 Mod. 
247. Petit aud Smith, See Comyns 3. pl. 3. Ld. Raym. 86. Comb. 378, Will. Rep. 7. pl. 2. 


7 , 
And this it is ſaid was firſt done in the Caſe of Fofter and Munt, where 


Vern. 473. the Teſtator deviſed particular Legacies to his Children and Grandchil- 


FTuſer and dren, and 10/. a-piece to A. and B. whom he made Executors, for their 


Munt, decreed (þ) Care and Pains; the Surplus of the Perional Eſtate, being 5000. and 
Mich. 1687. upwards, the Queſtion was, Whether the Surplus ſh be a Truſt for 


4 the Children, or go to the Executors; and it was decreed a Truſt for the 


efferis, Children. 


> 


2 Vern. 64. | 3 Da 
S. C. cited, and ſaid to have been affirmed in the Houſe of Lords. () 2 Vern. 676. S. C. cited, that 


the Words Care and Pains implied a Truſt for the Children. 


* 


For which Since this there have been ſeveral Caſes, where from the Intention of the 
1 2 Vem. Teſtator, in making Strangers Executors, and giving them Legacies, they 
648. wy have been decreed Truſtees tor the next of Kin, and. compelled to make 
Diſtribution accordingly. | ; i 

Abr. Eq. As where A. deviſed Lands to be fold for Payment of his Debts, and 
A 76 wills, that the Surplus ſhould be deemed Part of his Perſonal . Eſtate, and 
1 Br at go to his Execulors; and gives to his Executors 100. a- piece as a Legacy; 
and Hunger- and the Queſtion was, Whether the Executors ſhould have the Surplus 


ford. to their own Ule, or ſhould diſtribute according to the Statute of Diſtri- 
3 Will. Rep. butions. For the Executors it was inſiſted, that the Surplus ſhould be 
"9+ Part of his Perſonal Eſtate, and go to them; and that he meant it them 


in their own Uſe; and his giving them a Legacy of 100. a- piece 
cannot alter the Caſe; for the Surplus perhaps might „ — 
| ; theretore 
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3 


— * i: —Pꝙ⅛e oo 


Executo2s and Adminiſtratoꝛs. 
therefore he gave them the 100 l. that they might at all Events be ſure E 26 
of ſomething, and not to exclude them from the Benefit of the Surplus; en 
and this being a Deviſe of the Surplus, after Debts and Legacies paid, * 
* cannot be a Truſt in them; for then all their Truſt is performed when * Page 424 
Debts and Legacies are paid. On the other Side it was ſaid, that the Words 
in the Will, that e Surplus ſhould be Part of bis Perſonal Eſtate, and go to 
bis Executors, were only intended #0 exclude ihe Heir, who elſe would have 
itz and not 10 give any greater Intereſt to his Executors than they would bave 


bad otherwiſe; and of this Opinion was my Lord Chancellor, and decreed. 
accordingly, and affirmed in Parliament, | 


But as this Conſtruction has been made purely on the Intention of the Abr. Eq. 245. 
Teſtator, ſo ſuch Intention muſt appear exceeding plain; otherwiſe the Rule Trin. 4m y 
of Law is to take Place; as where a Man deviſed his Library of Books to — 

A. (except ten Books, ſuch as his Wife ſhould chooſe ; as Plays, Romances, pre. Ch 211. 
Sermons, but not Law Books) and made her Executrixz and it was held 
that ſhe ſhould not by this Deviſe be excluded from the Benefit of the Sur- 

plus of the Perſonal Eſtate. X | 

So where A. was Executrix to B. her former Huſband, and after married 2 Vern. 675. 
C. who by his Will in 1686 deviſed to his Wife the Plate and Goods ſhe — — 5 
brought him in Marriage, and two Silver Salvers in Lieu of Plate that had 8,75. 
been exchanged away, and made her Executrix and died, leaving a Daugh- 
ter by a former Wife, and his Wife enſeint of a Daughter; key, there 1 
ing no Deviſe of the Surplus of the Perſonal Eſtate, the Queſtion was, 

Whether ſhe ſhould take it as Executrix to her own Uſe, or liable to Diſ- 

tribution; and my Lord Keeper decreed the Surplus to the Wife, as well 4 | 
for that this Will was made before the Caſe of Fofter and Munt, as alſo N 
for that in this Caſe nothing is deviſed to the Wife but What was her own | bY 
before; and as ſhe was Executrix to her former Huſband ; but principally. | 
becauſe, where a Wife is made Executrix, it is to be preſumed ſhe was not 

made ſo to have barely an Office of Trouble, but of Benefit to take the 

Surplus. | 

95 where A. poſſeſſed of a long Term for Years, by Will deviſed it to his Abr. Eq. 245. 
Wife for Life, and after her Death to the Child ſhe was then enſeint with; Mich. 1741. 
and if ſuch Child died before it came to twenty-one, then he deviſed one 2 40d 
third Part of the ſaid Term to his Wife, her Executors and Adminiſtrators On” 
and the other two thirds to other Perſons, and made his Wife Executrix 
of his Will, and died; and a Bill was brought againſt her by the next of Kin 
to the Teſtator, to have an Account and Diſtribution of the Surplus of his 
Perſonal Eſtate, not deviſed by the Will; and two Queſtions were made; ft, 

Whether the Deviſe to the Wife of one third Part of the Term was good, 

becauſe it happened ſhe was not then enſeint at all, and fo the Contingency 

upon which the Deviſe to her was to take Place never happened; the other 
Queſtion was, whether this Term, being Part of the Perſonal Eſtate, and 
expreſsly deviſed to her for Life, with ſuch other contingent Intereſt on 

the Death of the ſuppoſed enſeint Child before twenty-one, ſhould ſhut her 

out from the Surplys of the Perſonal Eſtate, which belonged to her as Exc- 

cutrix; and ſo the Surplus go in a Courſe of Adminiſtration to be diſtributed 

among the next of Kin, As to the firſt Point, my Lord Keeper delivered 

his Opinion, that though the Wife was not enſeint at the Time of the Will, 

yet the Deviſe to her of ſuch third Part of the Term was good; and as to 

the other Point, diſmiſſed the Plaintiff's Bill, and fo let ia the Executtix 

to the Surplus of the Perſonal Eſtate, notwithſtanding the Deviſe to her of 

Part as aforeſaid. 

So where the Teſtator, being poſſeſſed of a Perſonal Eſtate to the Hill. 1716. 
Value of about 20000. and being taken ill, makes his Will in Writing #<#clor and 
the very Day before his Death; and thereby deviſes ſeveral Legacics to 


his Relations; and amongſt the Reſt gives the Plaintiff his Siſter about Abe Eu 2 
Vor. II. 6 B 1000 J. S. C. 
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v Page 425 & Horſe 484 Furnitute to ohe of the 


1800 J. afid gives 70 . to Mr. Sarl and His Wife, and their four Chit. 
dren, tc btiy chen Mourting ; 46d gives to his deat and moſt eſteemed 
Friend Mrs. Sata Searle (one of the Daughters of Mr. Searle, to whom 
he hid made his Addreſſes in * Marriage) 502 l. and * his 

efendants by his Chriſtian Name and 
Surname ; and his Clothes to be 1 of by his Exectuors 3 and then 
concludes, is to the 5007. I am intirſtt to in the Sour. Sea Company, and 
the Reſt of my Perſonal Eſtate, I will that the ſame mall be ſold for 
the Paytnent of my Debts and Legacies; and I make Mr. Jobs and Mr. 
Thomas Searle my Executors, and dies: 'The Executots were two of the 


Children of Mr. Searle, and intitled ib their Proportion of the 70 l. deviſed 
for Mourning ; and one of them ro the Horſe and Furniture ; but were ho 
ways related to the Teſtator. The Surplus of the Perſonal Eſtate came to 
about 600 1. and the Bill was brought againſt the Executors to have an Ac- 


count thereof, and that it might be paid to the Plaintiff, whoſe Wife was 
the only Siſter and next of Kin to the Teſtatot; and for the Plaintiff it was 
inſiſted, that the Executors were mere Strangers, no ways related to the 
Teſtator; and that they had particular Legacies left them tor Mourning out 


of the 701. and one of them had a Horſe and Furniture expreſſy deviſed to 
Him, and therefore it was not reaſonable that they ſhould go away with the 


Surplus of the Perſonal Eſtate. On the other Side it was inſiſted, that the 
Defendants being Executors, they reprefented the Teſtaror, that they fteod 
in his Place, and were iatitled ro whatever he left undifpoſed of; that this 
was the ancient Law for many Ages, and therefore the legal Title being in 
them, they ought not to be defeared of it without a manifeft Intention of 
the Teſtator to the contrary ; that there appeared no ſuch Intent in the 
Will, for they are not named either by the Chriſtian Name or Surname, or 
ſo much as by the Name of their Office till the very Cloſe of the Will; nay 
it was in Proof, that the Teftator did not ſo much as confider whom he 
ſhould make his Executors till he had diſpoſed of all the Legacies; that the 
giving one of them his Horſe and Furniture was only to exclude the other, 
who by being Executor with him would have been equally intitled to it, 


and could not be couiited a Legacy to ſhut them out of the Surplus, fince 


it rather regarded the other Executor than'the Plaintiff 'the next of Kin; 
that they had it fully in Proof, that the Teſtator being aſked, Whether he 
would not give his Siſter more? anſwered, he would not; that being aſked 
Who ſhould have the Surplus? he faid his Will ſhould ſtand as it was, and 
that he had a very great Regard for the Defendant's Family, and was to 
have married their Siſter; and that theſe Proofs being in Affirmance of the 
Diſpoſition the Law made for the Executors might be read; and that ſeve- 
ral Reſolutioris ſince the Caſe of Fofter and Mun! had pared away the Au- 
thority ot that Caſe ; and therefore prayed that the Bill may be diſmiſſed. 
My Lord Chancellor was clearly of Opinion, that the Proofs being in At- 
firmance of the Diſpoſition ought to be read; and ſaid, that they were fo 
full as to make an End of this Caſe; that without a ſtrong and violent Im- 
plication, the Executors ought not to be defeated of ghe Reffduam; that 
here was no ſuch Implication in this Will, but rather the contrary ; that to 
make Senſe of the laſt Clauſe, it muſt be conſtrued a Deviſe of the South- 
Sea Stock, and the Reſt of the Perſonal Eftate to his Executors ; for it 
immediately follows, and I make John and Thomas Searle my Executors 
which could have no Relation to the Direction for Sale, unleſs - by giving 
them the Surplus which ſhould ariſe by Sale; and as there appeared no 
ſtrong or violent Implication to induce any other ConſtruQion, he could 
not give into ſo great a Change of the Law, but muſt decree for the Exe- 


cutors z and accordingly did ſo. 


And 
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- And as this Docktiae of making the Executor a Truſtee for the pen of * Page 496 
Kin ſubſitts only by the Notions of a Court of Equity, which ak! od A... — 


— 


3 
- 


" his _ - «4 V - . _ 


tion, and contrary to the Rules of Law, gives the Refiduum, to of next of 282. 


* Kinz ſo the Executors have been admitted by Parol Evidence to ſhews The — of 


that the Teſtator intended the Refiduum for them, which has been thought 
reaſonable, being only to rebut an Equity, and ouſt an Implication gril 
from the Rule of Equity. 


As where one not of Kin, but a Stranger, was made Executor, and had Abr. Eg. 14 
conſiderable Legacies given him ; although it was decreed by Sir Peter King, — 

in the Mayor's Court, in Fayour of the Teſtator's two n that the _ 
Surplus ſhould be diſtributed; yet, upon an Appeal to the Houſe of Peers, 

that Decree was reverſed, not barely as it ſtood upon the Will, but that 

Parol Proof ought to be received ia Fayour of the Executor's Title, con- 

Gitene with the Will z and the Proof being full, as to the Teſtator's fre- 

quent Declarations, that his Executor, though a Stranger, ſhould have the 

Surplus, it was decreed accordingly. $3 PG ; 

So in the Caſe of Hatton and Hatton, where the Wife was made Execu- Hil. 6 Geo. # 
trix, anda conſiderable Legacy deviled to her; yet the Proof being ſtrong, Hates and 
that the Teſtator intended the Surplus to her own Uſe, the ſame was de- Hettor. 
erced accordingly, both at the Rolls and in Chancery. See a Sm. 


$65, 

Ficaib 126, 
But where 4. being poſſeſſed of a conſiderable Perſonal Eſtate, made Mii. 6 Geo. 2. 

his Will, and thereby deyiſed ſeveral Legacies, but gave none to his Exe- Lady Osberne 

cutot; and the Queſtion was, Whether Parol Evidence ought to be admit. ver. Villieri. 

ted, to prove that the Teſtator did not intend that tbe Executor ſhould 

have the Reſidue of his Perſonal Eſtate, but that the ſame ſhould go ac- 

cording to the Statute of Diſtributions; and it was held clearly, that no 

ſuch Evidence could be admitted, for that this would not be to admit Evi- 


dence to ouft an Implication, but was to admit Evidence to contradict the 
Rule of Law, and what appeared on the Face of the Will. 8 


3 
2— 


—_— 


(I) How the Perſonal Eſtate, after Debts 
paid, is to be diſtributed, when the Party 
dies Inteſtate; and herein of the Share 
the husband 02 Mike are intitled to, and 
of the aſcending, defcending and collateral 
Line, and Admiſſion of the Half-Blood, 


and where the Diſtribution ſhall be per Stirpes 
and not per Capita. 4 2 


T hath been already obſerved, that before the Statute 22.23 Car. 2. ny. 410, 


c..ro. the ;Ecclefiaſtical Courts had no Juriſdiction to compel Diſ- Gd. O. 62 
tribution of . Inteſtates ,Eftates; for though by the 31 E. 3. f. 1. c. 11. 201. 


and 
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Jon. 228. and 21 H. 8. c. 5. they had Authority to grant Adminiſtration to the 


= 456- Widow or next of Kin; yet, having once granted it, they had executed 

r "Pho their Authority; and the Adminiſtrator, coming in the Place of rhe Exe. 

Carter 125. cutor, had the whole Perfonal Eſtate of the Inteftate, after Debts. 

Raym. 499. Yet after it had been ſolemnly adjudged in the Common Law Courts; 

that the Eccleſiaſtical Courts could not compel a Diſtribution, it ſeems that 

they had a Method there, when they were under Dehberation, whether 
they would Crank Adminiſtration to the Wife or next of Kin, and to which 

of the next of Kin; they uſed to treat with the Parties, and conſider what 

| Sum the Overplus was like to amount to; and how that ought, by their 

Page 427 * Rules, to be diſtributed, and they would prefer him to the Admipiſtra- 

tion, that would before-hand perform ſuch Diſtribution by Payment of Mo- 
ney, and by giving Securities to Perſons to whom it was appointed. 

Raym. 499, But becaule it was found very inconvenient for any Adminiſtrator to pay 
before he received, for it was hard for him to know what he might under. 
take before he had Poſſeſſion, and the Judge could not have a perfect 
Knowledge of the true Value of the Overplus, to guide him in the Meaſure 
of his Diſtribution till after the Adminiſtration ended, and the Accaunt 

a) My Lord of the Eſtate taken; (a) to remedy theſe Inconveniences, and to compel a 

t ob- Juſt and equal Diſtribution of the Eſtates of Intefeates, | 


ſerves, that a n 
though public Inconveniences were urged to the Parliament by the Civilians, yet they had another Reaſon to 
deſire that thoſe Methods might be changed ; for the allotting Diſtributions in this Manner was but a barreg 
Juriſdiction that could not be drawn out in Length; all Diſputes were ended une ſtalu without Appeal, and 
the Accounts of Adminiſtrators were never conteſted, when there was no Adverſaty concerned to demand a 
Share in the Overplus upon taking them, Raym. 499, i 


By the 22 & 23 Car. 2. cap. 10. it is enacted, “ That all Ordinaries 

« and Eccleſiaſtical Judges, upon granting Adminiſtration of Perſons dying 
« inteſtate, muſt take Bond of the Adminiſtrator, with two or more Sure- 
< ties, with Condition that the Adminiſtrator ſhall make a true and perfect 
Inventory of all the Goods and Chattels of the Deceaſed, and exhibit it 
into the Regiſtry of the Ordinary's Court by ſuch a Day; and that the 
„ ſaid Ordinaries and Judges reſpectively ſhall and may, and are enabled to 
* proceed and call ſuch Adminiſtrators to account for and touching the 
Goods of any Perſon dying inteſtate, and, upon Hearing and due Con- 
ſideration thereof, to order and make equal and juſt Diſtribution of what 
* remaineth clear (after all Debts, Funerals, and juſt Expences of every 
Sort, firſt allowed and deducted) amongſt the Wife and Children, or 
* Childrens Children, if any ſuch be, or otherwiſe to the next of Kindred 

* to the dead Perſon, in equal Degree, or legally repreſenting their 

« Stocks, pro fuo cuique Jure, according to the Laws in fuch Caſes, and 

„ the Rules and Limitation hereafter ſet down; and the ſame Diſtribu- 

e tions to decree and ſettle, and to compel ſuch Adminiſtrators to ob- 

« ſerve and pay the ſame, by the due Courſe of his Majeſty's Eccleſiaſti- 

* cal Laws. ; 

Provided always, That all Ordinaries, and every other Perſon, who 

by this Act is enabled to make Diſtribution of the Surplus of the Eſtate 

e of any Perſon dying inteſtate, ſhall diſtribute the Surpluſage of ſuch 

« Eſtate or Eſtates, in Manner and Form following, that is to ſay, one 

* third Part of the ſaid Surpluſage to the Wife of the Inteſtate, and all the 

« Reſidue by equal Portions to and amongſt the Children of ſuch Perſons 

*« dying inteſtate, and ſuch Perſons as legally repreſent ſuch Children, in 

„ caſe any of the ſaid Children be then dead, other than ſuch Child or 
Children (not being Heir at Law) who ſhall have any Eſtate by the 

Settlement of the Inteſtate, or ſhall be advanced by the Inteſtate in his 
<«' Life-time, by Portion or Portions equal to the Share, which ſhall by 

* ſuch Diſtribution be allotted to the other Children, to whom ſuch Diſtri- 

4 « bution 
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60 burion is to be made; and in caſe any Child, other chan the Heir ar —< 


« Law, who ſhall have any Eſtate by Settlement from the ſaid Inteltate,. or 
« ſhall be advanced by the ſaid Inteſtate in his Iife-time, by Portion not 
<« equal to the Share which will be due to the other Children by ſuch 


« Diſtribution as aforeſaid, then ſo much of the Surpluſage of the Eſtate of 


« ſuch Inteſtate to be diſtributed to ſuch Child or Children as ſhall have any 
« Land by Settlement from the Inteſtate, or were advanced in the Life- 
« time of the Inteſtate, as ſhall make the Eſtate of all the ſaid Children to 
<« be equal, as near as can be eſtimated; but the Heir at Law, notwich- ' 
« ſtanding any Land that he ſhall have by Deſcent, or otherwiſe from the 


, Inteſtate, is to have an equal Part in the Diſtribution with the Reſt of * Page 428 


« the Children, without any Conſideration of the Value of the Land Which 
ehe hath by Deſcent, or otherwiſe, from the Inteſtate. 

« And in caſe there be no Children, nor any legal Repieſcntatives of 
« them, then one Moiety of the ſaid Eſtate to be allotted to the Wife of 
te the ſaid Inteſtate, the Reſidue of the ſaid Eſtate to be diſtributed equally 


to every of the next of Kindred of the Inteſtate, who are in equal Degree, | £ 


« and thoſe who legally repreſent them. 

Provided that there be no Repreſentations admitted among Collaterals 
« after Brothers and Siſters Children; and in caſe there — no Wife, then 
« all the ſaid Eſtate to be diſtribured equally to and amongſt the Children * 
« and in caſe there be no Child, then to the next of Kindred in equal 
« Degree of or unto the Inteſtate, and their legal Repreſentatives as afore- 
« ſaid, and in no other Manner whatſoever. 

„ Provided alſo, To the end that a due Regard be had to Creditors, 
<« that no ſuch Diſtribution of the Goods of any Perſon dying inteſtate be 
made till after one Year be fully expired after the Inteſtate's Death, "and 
that ſuch and every one, to whom any Diſtribution” or Share all be 


401 


„allowed, ſhall: give Bond, with ſufficient Sureties, in the ſaid Courts, oY 


te that if any Debt or Debts truly owing by the Inteſtate ſhall be afterwards 


« ſued for and recovered, or otherwiſe duly made to appear, that then, 
« and in every ſuch Caſe, he or ſhe ſhall reſpectively refund and pay back 
to the Adminiſtrator, his or her rateable Part of that Debt or Debs, 
and of the Coſts of Suit and Charges of the Adminiſtrator, by reaſon 
of ſuch Debt, out of the Part and Share ſo as aforeſaid allotted to 
« him or her, thereby to enable the ſaid Adminiſtrator to pay and ſa» 
« risfy the ſaid Debt or Debts ſo diſcovered after the Diſtribution. made as 
«© aforeſaid. 

Provided always, That in all Caſes where the Ordinary hath uſed here- 
** tofore to grant Adminiſtration cum Teſtamento annexo, he ſhall continue ſo 
eto do, and the Will ot the Deceaſed in ſuch Teſtament expreſſed ſhall be 
60 2 and obſetved in ſuch Manner as it ſhould have been if this Act 
ad never been made, 


* Provided alſo, that nothing herein ſhall extend to or prejudice the | 


« Cuftoms of London and York. 


4 * 
— 


9 © 


In the Conſtruction of this Statute it was doubted, whether the Huſpand : Mod. 20. 


was intitled to Adminiſtration to his Wife, as before, ſo as not to be obliged 
to diſtribute the Perſonal Eſtate amongſt the Reſt of Kin to the Wife; by 


the 29 Car. 2. cap. 3. par. 35. it is enacted, That this Statute ſhall not 


« extend to the Eſtates of Feme Coverts who dic inteſtate, but that the 
* Huſband may demand and have Adminiſtration of their Rights, Credits, 
and other Perſonal: Eſtates, and recover and enjoys the jame, as they 
s might have done before the making of the ſaid Act.“ 


Allo to (a) explain and. aſcertain what Share the Mother was intitled (a) The Rea. 
to upon the Death of a Child, where the Father was dead, by the 1 Fac. 2. ſon of making 


cap. 17. it is enacted, © Thar if after the Death of the Father any of the, 
* Children die inteſtate, without Wife or Children living, the Mother, 


the Act was, 
* becauſe the 


Moth 
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1 away © every Brother and Siſter, and their Repreſentatives, ſhall have an equal 
8 « Share with her.” * 
Huſband, | a mee 
but the Father ſurviving i intithed to the whole Perſonal Eſtate, Salk. 251. pl. 2. Will. 

Id. Raym. 684. — . Rep. 96. pl. 65. ws. 477 IGG 


Alſo in the Conſtruction of this Statute for diltributing Inteſtates Eſtates, 
the following Opinions have been holden : | 

Page 429 1. That the Clauſe which ſays, that there ſhall be no Repreſentations 
Raym. 496. among Collaterals beyond Brothers and Siſters Children, muſt be intend. 
Carter and * ed Brothers and Siſters of the Inteſtate, and not to admit Repreſentation 
Crawly, = when the Diſtribution happens to fall out amongſt Brothers and Siſters, 
good Argu- though remote Relations to the Inteſtate ; for the Inteſtate is the —— of 
eaſon 


ment of Lord 


Chief Juſtice the AR, it is his Eſtate, his Wife, his Children, and by the ſame 

North's on his Brother's Children, for he is equally the Correlative to all. + 

this Head. | | 

2 Show. 286. pl. 282. 8. P. Salk, 250. pl. 1. S. P. Pets and Par determined, 2 Vern. 168, 233. See 
Ld. Raym 571. Will Rep.-2;. pl. 51, 594, 595, 627, 3 Salk. 138. pl. 3. 12 Mod. 409. Comyns 
Rep. 87. pl. 56. Abr. Eq. 249. S. P determined, 


+ Therefore in the Caſe of Pott and Petr, 1 Salk. 250, it is ſaid, If a Brother of the Inteftate hath « 
Grandſon, and a Siſter has a Son, or Daughter, the Grandſon ſhall not have Diſtribution with the Son, 
or Daughter, of the Siſter. Vid 1 Ld, Raym. 571. S.C. | 


Mod. 109. 2. On that Clauſe of the Statute, which direQs the Diſtribution toe 

2 Mod. 204. of the next of Kindred of the Inteſtate, who are in equal Degree, it ha 
a — been adjudged in ſeveral Books, that a Brother or Siſter of the Half-Blood 
2 Lev. 173, ſhall come in for a Share with one of the Whole Blood, being as near 


Smith and akin to the Inteſtate. 
Tracey. 


2 Vent. 317. Sbow. Parl. Caſes 108, Vern. 437. 2 Vern, 124. Carth. 51. 8. P. adjudged. Show. 
I, 2. 8. P. Comb. 112. Clift, 243. Holt 258. pl. 2. | 


3. That where the Statute ſays, that Diſtribution ſhall be amongſt Re- 
preſentatives of Perſons deceaſed pro ſuo euique jure, by which it is meant, 
that Diſtribution ſhall be per Stirpes and not per Capita; fo that if the Father 
has two Sons, and one of them dies in his Life-time, leaving three Children, 

Walh verſus and the Father dies Inteſtate, the ſurviving Son ſhall have half the Perſonal 


Walk. Eg. Eſtate, and the other Moiety ſhall be equally divided amongſt the Children 


Caſ. Abr. of the dead Son; yet it hath been holden, that if A. has three Brothers, 
249. pl. 7. and one dies leaving three Children, another two, and the third five, and 
Prec. Ch 54. A. dies inteſtate, that in this Caſe the Diſtribution ſhall be per Capita, and 
Pl. 53. not per Stir pes, and that all the Children ſhall have an equal Share; for 
the Brothers being all dead, none take by Way of Repreſentation, but all 
as next of Kin. | 
Carth. 51,52. 4. On the Clauſe of the Statute, which dire&s, that no Diſtribution ſhall 
Comb 14,112 be within a Year after the Death of the Inteſtate, it hath been adjudged, 
* ach that, if a Perſon intitled to a diſtributive Share dies within the Year, 
pl. 379. +*7* yet it is ſuch an Intereſt veſted in him as ſhall go to his Executor or Admi- 
Show.2,25-6. niſtrator ; for the Statute doth not make any Suſpenſion or Condition pre- 
3 Danv. 409. cedent to the Intereſt of the Parties, but is a Clauſe merely for the Benefit 
of Creditors; alſo this Statute, being in Nature of a Will for all Perſons 
pl. 5. 218, who die Inteſtate, ought in this Inſtance to be reſembled to the Caſe of a 
pl. 3. Reſiduary Legatee, in which it is always holden, that if ſuch a- Legatee 
3 Mod. 58. die before the Debts are ſatisfied, ſo that it doth not appear to how much 
Lb the Surplus will amount, yet the Executor or Adminiſtrator of ſuch a Le- 


atee ſhall have the whole Reſidue, Sc. which remains over, and not the 
ecutor of the firſt Teſtator. | __ 
6+ 


It hath been holden, that, if the Father dies lateſtate, leaving one Canh. 52, & 
Cid, this is not caſus amiſſus; and conſequently, if there de a Wife, L ee. 
that ſhe ſhall have but a third Part; and that, if the Child dies inteſtate, 96, 2 
Adminiſtration is to be granted to the next of Kin to him, and not to Skin. 212. 
the next of Kin to the Father. 


Pl. $- 219. 
pl. 3. S. P. but uo Reſolution, 


6. It hath been reſolved, that if one dies inteſtate, leaving a Grand- Salk. 251. 
mother and Uncles and Aunts, the Grandmother is intitled to the Perſonal 383 
Eſtate, in Excluſion of the Uncles and Aunts. S Þ Fc 

Ld.Raym. 

684. ; 
A Man died Inteſtate leaving a Widow and one Son, afterwards the Wall v. 
Son died Inteſtate; then the Mother was delivered of a Child whereof ſhe Hod/en, 


was enſient at her Huſband's Death: Decreed, that ſuch Poſthumous 8 Phan. | 
Daughter was intitled to a Share of the Son's Perſonal Eſtate, "VE 


lt. 


- 


(K) Df Advancement and. bzinging into 
 Hotchpot. | 


Y a Cuſtom, which has prevailed Time out of Mind in certain Places, co Lit. 176. b. 
the Wife and Children of a Perſon deceaſed are intitled to the Reg. 142. for 

Writ de rationabili parte bonorum, on which Writ they ſhall, according to the Cuſtom of 
* the Cuſtom, recover their Shares and Proportions of the Perſonal Eſtate ; 8 
but ſuch Children, as were reaſonably advanced by the Father in his Life. 5, Flac. 
time with any Part of his Goods, ſhall have no farther Share; for the Words e page 420 
of the Writ are, nec in vita Patris promoti fuerunt ; but yet ſuch Child being 843 
only in Part advanced may bring ſuch Advancement into Hotchpor, or, as 
the Civilians expreſs it, into the Collatio bonorum, and then ſuch Child will be 
intitled to an equal Share with the Reſt. | 

This Advancement that will exclude a Child muſt be by the Father, and Swinb. 217. 
not by any other; nor will any Fortune, though never fo great, acquired 
by the Child by his Labour and Induſtry, exclude him. 

Alſo ſuch Advancement as will exclude a Child, unleſs he brings it into $winb. 217. 
Hotchpot, muſt be given directly to the Child, and not to another for the 
Benefit or Advantage of the Child ; and therefore Money given to bind a 
Child out an Apprentice, or laid out in his Education, either at School 
or at an Univerfity, is no Advancement | | 
So if the Father purchaſes for his Child an Advowſon, or any other gwinb 217. 
Eccleſiaſtical Benefice, or if he buys him any Office Civil or Military; $a 
2 are not ſuch Advancements as will exclude him from a diſtributive 

5 ü 

On the Statute 22 & 23 Car. 2. c. 10. which expreſsly excludes every 2 Vern. 6:8. 
Child advanced by the Father, except the Heir Law from a Gab Phiney _- 
Share, unleſs he brings ſuch Advancement into the Collatio Bonorum; it Ping. 
hath been holden, that if the Heir at Law hath a Settlement or Proviſion 
made on him on his Father's Marriage, out of the Perſonal Eſtate, that 
upon the Father's dying Inteſtate, to intitle him to any more, he muſt 
bring ſuch Advancement into Hotchpor. 


So where the Father, on his Marriage, in Conſideration of a Marriage- Abr. Eq. 249. 


Portion, covenanted to ſettle ſuch an Eſtate to the Uſe of himſelf for Life, 8 _ 
3 Remainde 
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2 Win. Rep. Remainder to his intended Wife for Life, Remainder to the firſt and every. 
435» other Son of the Marriage in Tail Male, Remainder to Truſtees for 000 

Years, in Truſt, to raiſe Portions for Daughters in caſe there were no Sons; 
that is to ſay, if but one ſuch Daughter, the Sum of 5000 ll. and if two or 
more, then the Sum of 6000 /. equally between them, payable at their re- 
ſpective Ages of eighteen, or Days of Marriage, which ſhould firſt happen, 

and 80 l. Maintenance in the mean Time; the Wife died, leaving but 

one Daughter, the Father married again and had feveral Children and 
died Inteſtate, the Daughter by the firſt Marriage not being above the 
Age of eighteen; and it was held, that, in order to intitle her to Share with 
the other Children, ſhe muſt bring this 0007. into Hotchpet. 

If a Father dies Inteſtate, as to Part of his Perſonal Eſtate, a Child 
— 9 advanced by him in his Life- time is not to bring in ſuch Advancement into 
2 Will. 4 * Hotchpot, in order to have a diſtributive Share of ſuch Part, 'whereof he 
a Legacy to died Inteſtate. i 


a Child : 
not be brought into Hotchpor, it not being a Proviſion ſecured by the Parent in his Life-time, 


"7 pI - 
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(L) What ſhall be a Devaſtavit, either in Exe⸗ 
tutoꝛs 02 Adminiſtratoꝛs, and herein of the 
Order of paying Debts and Tegacies: And 

' i 50TY 1 


therein | 


> #! ' 

Fd 
= 
: 


1, What Manner of Waſting will amount to a Devaſlavit.. 


156. ceaſed, in ſquandering and miſapplying the Aſſets contrary to the 
Godolph. 203. Truſt and Confidence repoſed in them, and for which Executors and Ad- 
page 431 miniſtrators ſhall anſwer out of their own Pockets, as far as they had, or 
might have had, Aſſets of the Deceaſed. . 1 
OF. of Exec. Executors may be guilty of a Devaſtavit, not only by a direct Abuſe by 
157. them, as by ſpending or conſuming the Effects of the Deceaſed, but alſo 
by ſuch Acts of Negligence and wrong Adminiſtration as will diſappoint 
Creditors of their Debts. { 
Off of Exec. Therefore it hath been held, that if the Executor fells the Teſtator's 
157. Goods at an under Value, eſpecially if he might have got more for them; 


Of of WE A eee is a Miſmanagement of | the Eſtate and Effects of the De- 


, Kelw. 59, or if this were done by him for his own Advantage, and to defraud Credi- 


62, Oc. 


; Leon, 143. tors, that is a Devaſtavit, and he ſhall anſwer the real Value. 


6Mod.181., So if an Executor omits to fell the Goods at a good Price, and after they 
are taken from him, there the Value of the Goods ſhall be Aſſets in his 
Hands, and not what he recovers, for there was a Default in him. 
5 Mod. 181, But if, without any Omiſſion-of his, Goods are taken out of his Poſ- 
: ſeſſion, and he does not recover ſo much in Damages as the Goods were 
really worth, and that happens not through any Default of his, he ſhall 
anſwer for no more than he recovers: So if the Goods be periſhable Goods, 
and before any Default in him to preſerve them, or fell them at due 
Value, they are impaired, he ſhall not anſwer for the firſt Value, but ſhall 
give that Matter in Evidence to diſcharge himſelf; but if one takes Goods 
out of his Poffeſſton, he muſt ſue him that took them, to have an Op- 


3 ſt portunity 


— 7 


Executoꝛs and. Adminiſtratozs, 


1 
l. 


— 


portunity of diſcharging himſelf of anſwering more in Aſſets than he re- 
covers. 8 * be ITE 
"If the Executor releaſes Debts due to the Teftator, this ſhall charge him OF. of Exec, 
to the (a) Value of the Debt, though perhaps he did not receive near ſo 188. 

much as was due: So if he releaſes a Cauſe of Action, accruing either in Hob. 66. 


the Life-time of the Teſtator, or in his own Time, in Right of the Teſta- _ og TY 
tor, this will be a Devaſtavit. | 3 | Sue 16k 


, | "I | .., Godb. 29. 
(4) If an Executor ſhould releaſe a Debt of 100 J. for one Shilling, that will not bind a Creditor ; — in 


there is no other Creditor, fave only the Executor himſelf, there his Aſſent will be binding to him; as 
if an Executor will voluntarily releaſe a Debt, he ſhall not be relieved againſt it, though a Creditor ſhould, 
Vern. 455. per Lord Chancellor, 4 Not ' 93301 ai be vit 


It gta NN 

Alſo it is ſaid, that if an Executor pays Money in Diſcharge of an uſu- Hob. 67. 

rious Bond, entered into by his Teſtator, that this is a Devaſtavit. © Noy 129. 
10 3YWO. 9 * 8. P. It he 

pays Money on an uſuriou Contract entered into by the Teſtator. 


It is holden, that if an Executor to an Obligee in a Penal Bond, af- OF. of Exec. 
ter the Bond is forfeited, releaſes the Penalty on Receipt of Principal and iss. 
Intereſt, that this is a Devaſtavit z but the Contrary hereof is holden by 
three Judges in ( Cro, Car. for that the Executor in this Caſe does no more (4) Cro. Car 
than what in Equity and Conſcience: he ought to do; but if an Infant Exe- 400. Kosten 
cutor gives ſuch a Releaſe, it is void; but this it ſeems ariſes from the Pri- and Latham. 
vilege of Infancy. Srl in 0 


W. Jones 400. 
Wee 8 

n nto Court, rtue Statute 4 Ann. c. 16, 

22 or Adminiſtrator accepting Principal and Intereſt, before Suit cannot be guilty 


If an Executor takes an Obligation in his own Name, for a Debt due by OF. of Exec. 
Simple Contract to the Teſtator, this ſhall 27 him as much as if he had 8. | 
received the Money; for the new Security hath extinguiſhed the old Right, _ 3 
and is qua a Payment to him. e w1aV Mel 52. 2 

So if the Executor ſues a Perſon by Trover and Converſion, in which 2 Lev. 189, 
he has a Right to recover; and afterwards he and the Defendant come Norden and 
to an Agreement that he ſhall pay the Executor ſuch a Sum at a future Lewis. 


Day, and the Party fails, this is a Devaſtavit; and he ſhall anſwer ad * 

valorem. | Vern. 474 

| rr . C. cited; 
and ſaid to have been affirmed on a Writ of Error in the Houſe of Lords, and a Caſe there cited by Lord 
Chancellor, which he ſaid was adjudged when Pemberton was Chief Juſtice, where an Executor of an Obligee 

accepted a Note drawn upon a Goldſmith for the Money ; the Goldſmith accepted the Bill, and before Pay- 


ment fails; the Executor afterwards brought an Action upon the Bond, and this Matter being given in Evi- 
dence was adjudged a good Payment. | | | 


So if an Executor ſubmits the Debts, or whatever he is intitled to in “Page 432 
Right of the Teſtator, to Arbitration, and the Arbitrators award him leſs OF. of Exec. 


than his Due; this, being his own voluntary Act, ſhall bind him, and he ſhall 71, 159. 
anſwer for the full Value. 3 Leon. 51. 


If an Executor neglects to pay Intereſt, and afterwards acknowledges a 2 Lev. 40. 
Judgment for Principal and Intereſt, this is a Devaſtavit, unleſs he ſhews 
Want of Aſſets to pay Intereſt, &c. 5 | cl $ But gu. If 


2. Where it is a Bev 


tavwit for 
more than the Intereſt, which accrued by his NegleQ; and if Equity would not give Relief, eſpecially on a 
Bill filed before Recovery had againſt him, and without whe, — ſhall be u ba Deva 


: pO 
tavit, as for his own proper Debt, by Capias ad N or Elegit, R. 2 Leon. 188. But a Debt 


by Deva/tavit ſhall be only of the Nature of a Debt by Simple Contract. 2 Vent. 40.—Aand therefore 
the Executor of him who was 


© gally of © Deoyfocls any remia tar kis Dube, daſbee Fayment of the Debe 
or. II. * 
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2. Where it wil! be a Devgſlauit to pay Debts of an inferior Na- 
ture before thoſe of a ſuperior, and the Order in which Debt are 
. | % " _ 2991 


to be paid. | | 3 


Off. of Exec, The better to conſider the Order which the Law preſcribes for the Pay- 
131. ment of Debts, and the Duty enjoined Executors and Adminiſtrators in gif; 
| charging themſelves of the Aſſets of the deceaſed, and which they 
obſerve at their Peril, it is neceffary to take Notice, that theſe Debts kr 
divided into three Sorts; 1. Debts by Record. 2. Debts by Specialty. 
3. Debts by Simple Contract. | | 
OF. of Exec, Debts by Record, which are to have the firſt Precedency, ate again 


131, divided into Debts due to the Crown, Debts by Judgments obtained in 
| any Court of Record, and Debts by Recognizances, Statutes Merchant or 
Staple. | „ 
Of theſe the bigheſt in its Nature is the King's Debt, and his Prerogati 
14 to be (a) preferred befqre other Creditors rig Rag the Regard — 
132. hath to the Public Good beyond any private Inteteſt. 1, 


Cro.Eliz 793. | wy | * 
e ſaid, chat if there be a Debt owing to the King; Equity will order it to be paid out of the Ry 
te, that other Creditors may have Satizfatian of their Nebts'our of the Perſonal Aﬀlets, Vern. 40. 


* 
1 
* 


OF. of Exec, Therefore if an Executor, whoſe Teſtator was indebted by Matter of Re- 
132. cord to the King, be ſued by Judgment, or any other Creditor, he may 
(4) In Debt plegd in Bar, that his Teſtator died ſo, much mdebred to the King, (d) 
upon an Obli- ſhewing how; and that he hath not Aſſets above the Value of that Debt; 
gation againſt and this will be a good Plea: So if a Creditor purſues his Remedy by ſuing 


an Executor, , | 
who pleaded, Out Execution upon a Starute Merchant or Staple, the Executor upon ſet- 
that the Teſta- ting forth this Matter will be relieved on an Andita Querels. 
tor, empor . ü , | 1 <= 2 , anc iy i Patong 
marti ſues, was indebted to the King for the Office of Sheriff hip; and becauſe it was not a * 

Was — & juſtum debitum & minime ſolutum, it was demurred Fn Law, dene Acunen Wesl 
Injunction was ſerved out of the Exchequer) adjudged for the Plaintiff, Cra. Jac. 182. Wodell and Fun- 
ate, But where in Debt againſt an Exetutor, he pleaded'that the Teſtator entered into a Bond 2 U 

enalty to F S. conditioned to 3 | ſo much Money, which Was not yet paid, beyond which ke hid: fot 11. 
ſets; and there being a Special Deguurrer ta this 977 becauſe the Deſendant did not aver (as he ougbt) ht 
the Bond was entered into by the Teſtztar ty vero &. juſto qebith, the Court held the Plea good without ſuch 
an Averment; for it ſhall be intended the Bond was given for à juſt Debt, and the Obligation itſelf ſhall 
ſufficient to charge the Executor, though the Teſtator never received any Money thereon. Carth. 8. Rate 
and Rew, and wide Cro. Jac. 8, 625. 6 Co. 109. Lev. 132. bad without ſuch Averment on Special 
Demurrer. || | 9 #0 oA ann mn e 


* 


—_ A * ene 6 4 — _ — — —— — 
5 . * 


3 


— — 


} The uſual Method of pleading now, is to aver ihe Bond was given for a true and jaſt Debe, that it us 
mains unſatisfied, and is ſtill in full Force, &c. | | 


Off. of Exec. But the Debts due to the Crown, which are to have a Precedency, muſt 
133. be underſtood of Debts by Matter of Record; and therefore Sums of Mo- 
ney due to the King upon Wood-Sates, Sales of Tin, or other his Mine- 
rals, and for which no Specialty is given, are not to be preferred to the 
(e But it Subject's Debt by Mater of (e) Recofd. 


ſeems that : 


* — 


198 3 


if the King's Debt, and likewiſe that of a SubjeQ's, be boch in ſorior to Debts en Record, that the King's Gall 
be preferred. Vide Tit. Prerogative. 


80 


4 — * . 1 # 8 F 
= ny * FEE CEE —_ A * — — — a 


ave by the Devaſtavit. Ii. —- Executor . ſop tort of Execntar d ſon, tort is not liable for a Druaftavit com- 
mitted by the Bit, ( it is (aig either ar Comman Law, or by the tat, 30 Cat. 2. c. 7. T. 11& w 
Geo. 2. Andr. 252. See 5%. 246. 88 2 ; 


x) 
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* So of Amercements in the King's Courts Baron, Courts of his. Hb- * Page 432 
nours which be not of (a) Record; alſo of Fines for Copyhold Eſtates, Or O of Rrec 
Money for which Strays within the King's Manors, or Liberties, are ſold ; 112 , 


theſe are not Debts by Record. "7 6 Bur 
Fines and A- 


mercements in the King's Courts of Record, there is no Doubt but they are Debts of Record. * Off. of 
Exee. 134-5 * 


Alſo whatever accrues to the King by an Attainder or Outlawry, is to be Off. of Exec, 
conſidered as a Debt by ſingle Contract before Office found; for though 33. 
the Debts due to the Perſon outlawed, or attainted, were by Matter of 
Record, and although the Outlawry and Attainder are upon Record, yet 
the King's Title alſo muſt appear on Record, which cannot be before 
Office found. + © Sin ue N | 
Alſo it is ſaid, that the Arrearages of Rent due to the King, whether it Off. of Exec. 
be a Fee Farm Rent, or Rent reſerved on a Leaſe for Years, is to be con- 134. 
ſidered as a Debt by Simple Contract. | nir ge r 
Next to the King's Debts on Record, are Judgments to be paid, for g of Exec! 
theſe in Regard of the Solemnity of them are of greater (5) Notoriety than /, 
Recognizances, or Statutes z for tho? theſe likewiſe be of Record, yet, as Rol. Abr. 
they are entered into by the private Conſent and Agreement of the Parties, 296. _ 
they are not eſteemed Securities of as high a Natute in the Eye of the Law, ——_— 


Ll 


as Judgments, which are preſumed to be given Ini, tho“ voluntarily 22 fs + | 
acknowledged by the Party. W N diſcharge a 


8 25 ſubſequent 

Judgment before a prior Statute, becauſe of the Notoriety of it. 4 Co. 59. But if the Statute be — 
whether the Judgment Creditor may enter on the Conuzee, 2. vide 2 And. 157. Cxo. Bliz. 734, $22. 
It is ſaid to have been decreed at the Rolli, that Mortgages were to be paid in the firſt Place, and then Judg- 
ments, and then Recognizances z but that | to the Houſe of Lords it was adjudged, that Mort- 

ges were not to be preferred to other real Incumbrances ; but that Mortgages, Judgments, Statutes and 

ecognizances ſhould take Place according to their Priority, and av they ſtood in Order of Time. 2 Vern. 
524. Butfor this, avd the Order in which Debts muſt be paid in Equity, and the Difference between legal 
and equitable Aſſets, vide Abr. Eq. 141, &c. 235, Ct. Vain | | 


o 


Therefore if a Scire Facias be brought againſt an Executor on a Judg- * Ehr 7 
ment entered into by his Teſtator, he cannot plead plene Adminiſtravit ; for Ordway 1157 ; 
a Judgment being to be paid next to the King's Debt, the Executor ought C. 


to ſnew that he laid out the Aſſets in the diſcharging the King's Debt, or in Allen 48. 


ſatisfying ſome other Judgment ; otherwiſe it might be that he adminiſter- Sed 56. 0 


ed the Aſſets in diſcharging Statutes, Recognizances, or Debts on Spe- Raym. 239. 
cialty; which he could not do before a Debt on a Judgment. 3 24 258. 

* 70 2 Keb. 736. 
Qamb. 298, Ld. Raywm. 3. S. P. but Salk, 296. pl. 5. 4 Mod. 296. S. P. and there beld, that ſuch a Plea 
is good on a General, tho' not on a Special Demurrer ; and ia the latter of theſe Books, the Caſe of Ordway 
and Gedfrey, Cro. Eliz. 575. is denied to be Law.—And by the Off. of Exec. 137. it is ſaid, that an Executor 
may, to ſuch a Scire Facias, plead generally, that he hath fully adminiſtred, without ſhewing that he did 
adminiſter in Payment of Debts of as bigh a Nature; but yet that muſt be proved upon the Evidence, elſe the 
Trial wilt fall out againit the Executor, Skin. 565. pl. 12. Court allowed Off, of Exec. to be a good 
Book, but did not agree in this Point; he ſhould plead nothing in his Hands at Teſtator's Death, but Hole 
in Comb. 298. ſays, that Precedent prevails more than the Reaſon of the Thing. 


2 - 1 
. 1 
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_ 
On 
——_ — 


* Certainly Payment of a Debt of an inferior Nature cannot be given in Evidence on plene adminiſiravit, 
to an Action on Judgment; for, the Debt being on Record, the Law preſumes the Executor had Notice of 
it, and therefore ſhould not have paid the inferior Debt.,—But I conceive, if the Payment had been of a 
judgment Debt, it might bave been given in Evidence on a general Plea of plene admini/travit, becauſe 
ſuch Payment was legal, and a due Adminiſtration of the Effects 8 . 


But if the Judgment be ſatisfied, and only kept on Foot to (c) wrong Of. of Exec. 
other Creditors ; or if there be any Defeazance of the Judgment 8. in 136 
2 orce, 


„ G## S4S ® — . 9 


36. 
(c) For plead- 


Adi nates * 


| Off. of Exec. Debts by Specialty as thoſe by Bonds, Ec. ſealed 


— — 232 — 22 * 


Executoꝛs and Admintſtratoꝛs. 


jog thats Force, the Judgment will not avail to keep off other Creditors from their 
adgment is Debts. Þ 


ept on Foot 
by Fraud and Covin, wide 8 Co. 132. 9 Co. 108. Cro. Jac. 35, 102, 626 Rol. Abr. 802. Jon. 94, | 
Vaugh. 103, 104. Sand. 336. 2 Saund. 48. 2 Keb. 591. Mod. 33. Lev. 281. Sid. 333, Salk 
298. pl. 10. 4 Mod. 63. 2 Mod. 36. See Ld. Raym. 263. Carth (429. 12 Mod. 153, 229, Comb, 
444, 449+ 


t It is the ſame Law if a Bond is paid, but kept on Foot by Fraud and Covin ; or if leſs is due, for Pris. 
cipal and Intereſt, than the Penalty, and the Executor bath Aﬀets «/tra, in either Caſe, the Special Matter 
may be ſet forth by the Plaintiff in his Replication. 


* It has been holden, and ſeems now agreed, that a Decree in a Court of 
Page 434 Equity is equal to a Judgment at Law; and that the filing of a Bill in 
Eq 


Vern. 143. uity is of Equal Force to the filing of an Original at Law, “to prevent 


. 355+ the Alienation of Aſſets; and therefore where an Executor, tho' without 


2. 2?” Notice of a Decree, paid a Debt due by Specialty, he was decreed to pay it 
Tho' the over again out of his own Pocket. 
contrary is | 

holden, Rol. Abr. 377. Stil. 38. 


OF. of Exec. As to Statutes and Recognizances, they are of an equal Degree, 


4 


138. to be paid next to Judgments; and therefore the Executor, where there 
2 * are ſeveral Conuzees, may prefer a ſubſequent Statute to a prior; for each 
28. Statute equally affects the Perſonal Eſtate, tho' as to Lands the firſt ſhall 
ridgm. 79, have Precedence. | 
80. But for 
this wide Tit. Execution. 
Co. a8. But if the Teſtator had entered into a Statute for Performance of (a) 
— Covenants, and none of them were broken, in an Action of Debt againſt 
e. 


the Executor on a Specialty, he cannot plead this Statute; for perhaps 
nor Abr. the Covenants may never be broken, and it would be unreaſonable to al- 


Crs, Jac. 8. low the Executor to ward off a juſt Debt upon a Contingency that may 


Cro.Car. 362, never happen. 
(a) Or for 1 55 


Payment of Money when an Infant ſhall come of Age. 5 Co. 28 & wide Rol. Abr. 925-6. 


by the Teſtator, ate 
<4 next to be paid. | 3 
Cro. Eliz. 31 5. 


* Alſo it hath been adjudged, that, if an Action be brought againſt an 
3. 557 Executor on a Simple Contract of his Teſtator's, he may plead, that his 


Teſtator entered into a Bond payable at a future Day, and this will be a 
* See ante good Bar.“ | | 
433-0. 


Off. of Exec. Alſo Rent Arrear, and unpaid by the Teſtator, is equal to a Debt by 
Rol. Abr 02>, Specialty; for this ſavouring of the Realty, and maintained from receiv- 
ann 9) ing the Profits of the Land, the Executor can no more wage his Law 
againſt ſuch a Debt, than he can to a Debt by Specialty. Ergo tis more 
than a mere Perſonalty. | | 
+ Lan 46s, So where Debt was brought againſt an Executor for Rent reſerved on 1 
Newport and Parol Leaſe, after the Leaſe was determined, and the Executor pleaded, 
Godfrey. that the Teſtator entered into an Obligation, and that he had not Aﬀets 


4 Mod. 44. ultra 51. which were not ſufficient to. diſcharge this Obligation; and on 
5 1 84. Demurrer it was reſolved, that this Rent, tho reſerved on a Parol Leaſe, 
judged. was yet equal to an Obligation; and that the Contract ſtill remained iq the 


Comb. 183, Realty, tho' the Term was determined, and no Diſtreſs now, 1 


Ver. 490. 
F + Sed gu. If the Plea be true, and well pleaded, if it is not a Bar to ſuch Action? All 
0 


Exetutoꝛs and Adminiſtratoꝛs. 


or the Cuſtom of London, if Citizen of London dies indebted by Cr6Eliz.40g. 
Simple Contract, ſuch Debt is equal to, a Debt by Specialty, and ſhall bind Nox 53. 
the Plaintiff, tho' a Stranger, and no Citizen. T 11 
erg ene 
+ Sed gu. If the Executor will not be juſtified in paying 
to plead the Specialty, c. f 


- 


N o 
the Debt on Specialty, and if he has not a Right 
| * 


1 3 ) 
Debts by Simple Contract are poſtponed to all (a) others, being Debts of „ Co. 88. 

an Inferior Nature ; yet an Executor is bound, as far as he has Aſſets, to Off. of Exec. 

pay them, as much as any other Debt; and therefore a Simple Contract 2 ö 

Creitor need not alledge, that the Executor had Aſſets to ſatisfy Debrs of 2 

a Superich Nature, and his alſo; but if the Truth be, that the Executor 9 Os Ba 

has only Allcts ſufficient to ſatisfy ſuch Superior Debts, he muſt plead it. () It is ſaid, 


? | | __  thatDebts,due 
for Servants Wages, on the Statute of Labourers, ſhall be paid before Debts by Simple Contract. Rol Abr. 
27 [t a Man recovers a Judgment or Sentence in France, for Money due to him, the Debt muſt be 
conſidered here only as a Debt due on Simple Contrck. 2 Vern. 540. Alſo in Equity it hath been 


ruled, that a voluntary Bond ſhall not in a Courſe ot Adminiſtration tate Place of real Debts, tho by Simple 
Contract; but ſhall, notwithſtanding, be paid before Legacies. Abr. Eq. 143-4. | 


But though the Law requires, that Debts ſhould be paid according 
to their Superiority z as herein ſer forth; yet may an Executor pay a 
Debt on a Simple Contract before (5) a Specialty, if he has no 
® (;) Nutice of ſuch Specialty; for otherwiſe it might be in the Power of the * Page 435 
Obligee to ruin the Executor by keeping his Bond in his Pocket until he had 
paid away all the Aſſets in diſcharging Simple Contract Debts, 


' 


! 


Keilw. 51. 
Plow. 279. 

| ; 2 And. 157. 
Sid. 230. 2 Show. 492. pl. 457. 3 Dany, Abr. 394. pl. 15, Comb. 35. not determi 


ned. eve 
113-4. Vaugh. 94. But where to a Seire facias againſt Executors, upon a Judgment pain their 


Teſtstor in Debt, they pleaded, that before tliey had any Conuzance of this Judgment, they had fully admi- 
niſtered all their Teſtator's Goods, in paying of Debts upon Obligations; and upon Demurrer it was ad- 
judged a bad Plea, for they at their Peril ooh to take Conuzance of Debts upon Record ; and ought firſt 
of all (unleſs for Debts due to the Crow) to ſatisfy them; and although the Recovery was in another 
County chan where the Teſiator and Executors inhabited, it is not material, Cro. Eliz. 793. Littleton and 


Hibbins, & wide 3 Mod. 115. Vaugh. 94. 2 And, 159. Mod. 157. 2 Ld. Raym. 786, 1391. 

2 Salk. 775. pl. 4. Vern. 143, 293, 457- 2 Vern. 62, 101, 202, 220, 299, 435. Ch. Pre. 188, 534. 
10 Mod. 428, 495. 11 Mod. 45. pl. 10. Ld. Raym. 263, 678. 

Fuzgib. 77. Will. Rep. 295. pl. 73. 2 Will. Rep. 296, 298. pl. 81, 447. pl. 50. 3 Will. Rep. 222, 
400, 402. Comyns 145. pl. 97 Caſ. Temp. Talb. 219. Stra. 407. Lil. Ent. 253. 2 Stra. 73a, 
1018. 2 Barnard. K. B. 183. Caſ. Temp. King C. and Hardw. C. J. 165. Andr. 110. || (c) That 
Debis upon Simple Contract may be paid before Bonds, unſeſe the Executors have timely Notice given 


them of thele Bonds; and that Notice muſt be by Action. f Mod. 174, 175. 2 Vern. 37, 88, Eq. 


8 : | 1 * hs 

} The Executor, before he pays Specialty or Simple Contract Debts, ought to ſearch the King's Courts 
of Recoid, to ſee if there is any Judgment, as the Courts are open to all, and Judgments, if any, eaſily 
fourd. | 


4 . 
* 1 


+ it the Poſition, that Notice muſt be by Action, is Law? And if demanding the Debt, or giving 
even parc] Notice of the Bond, and producing it, is not ſufficient to make the Executor liable, if he after- 
wares pays a Simple Contact Debt? | 7 | 


Alſo (d) where there are ſeveral Creditors in an equal Degree, the Exe- 


cutor may prefer which he pleales; and (e) may, when a Creditor himſelf, 22 
retain Allets againſt thole who are in an equal Degree with him. 


Exec. 142. 
| Dyer 22, 
Rol. Abr. 926. Sid. 21. (e) For this wide Rol. Abr. 922-3, Hob. 127 250, Godb. 217, Oro. 
Eliz. 115, 130. Leon. 111. Moor 200. Dyer 2. Keilw. 63. And, 24. N 
pl. 375. 3 Dann. 385. pl. 17. Skin. 214. pl. 7. 


Var. IL: | 6 E, 


3- Of . : 


337. 0 > 


12 Mod. 7, 153, 291, 496, 527. 


od. 208. 2 Show, 403. 
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ge og, Of paying Legacies before Debts, and therein of the Executor's 

PE % Aſſent to a Legacy. | 
Legacies are properly recoverable in the Spiritual Court, yet (a) if an Ext. 
= = pays Legacies before Debts, tho' by Simple Contract, it is a Devaſta. 


o 


Keilw, 128. vir in him- 3 
(a) And therefore if the Spirito Court go about to compel an Executor to pay a Legacy without Security io 
refund; 4 Prohibition ſhall go. Vern: 93% ; | | 


Fi | | ' | | | | F 
Godaſph. 148, And as the Law makes it a Devaftavit in the Executor to & Legacies 
Ger tee before Debts; fo it prohibits the Legatee from meddling with the Legacy 


without the Aſſent of the Exccutot; and therefore it hath been holden, that 
if a Legatee takes Poſſeſſion of the T hing deviſed, without the Aſſent of the 
Executor, that he may have an Action of Treſpaſs againſt bim. 

Off. of Exec. But as it is the Will of the Teſtaror which gives the Intereſt to the Le- 
gatee; ſo this Matter of Aſſent ſeems only a perfecting Act for the Security 
of the Executor; and therefore the Law does not require any exact Form in 


27. 


29. 
Godolph. 148. 


* which it is to be made. Hence any Expreſſion or Act done by the Exe. 
cutor, which ſhews his Concurrence to the Thing deviſed, will amount to 

| an Aſſent. 
4 Co. 28. If 4. deviſes a Term to B. for Life, Remainder to C. and the Executor 


3 Co. 96. aſſents to the Deviſe to B. this will amount to an Aſſent to the Deviſe over 


| to C. and veſt the Intereſt in him accordingly. ; 

25 — If one is himſelf both Executor and Deviſee, and he enters generally 

Die 4 without Claim or Demonſtration of Election, he ſhall have the Thing de- 

Cro Elia. 223. viſed as Executor, which is his firſt * general Authority. 

2 Co. 37. b. N 2 | 

Lev. 25. So where a Man poſſeſſed of a long Tetm deviſed it to his Wife for Life, 

Garret and Remainder to Truſtees for his Son's Life, Sc. and made his Wife Executrix; 

ws and it was held, that the Wife took the Term wholly as Executrix in the 

Keb. 15. firſt Place, till ſhe agreed to the Deviſe; but it being proved, that ſhe ſaid 
ſhe would take the Term according to the Will, it was held by the Court to 

| be a ſufficient Aſſent. 1% 

Lev. 5. So where in a like Caſe,” where the Wife ſaid, that the Son was to have 

the Eſtate after her; and this was reſolved to be a ſufficient Aſſent. 


Hill. 5 Arn. Fence it hath been held, that if a ſpecific Legacy vice 
e n 


* 


254. and Gowns, Sc. and the Legatee takes Money in Satisfacti 


amounts, 1ſt, to a Conſent of the Executor to the Legacy or Degife'of them; 
and then it is a Sale of them by the Legatee or Deviſee to the Executor for 
* 


% 


the Money eo inſtanti. & 


* 


. page 336 * 4. What ſhall be allowed on Account of Funeral Expences. 


37 H. 6. 30. An Executor may lay out ſo much of the Teſtator's Aſſets as are neceſ- 
Rol. Abr. 926. ſary for defraying his Funeral Expences, before he has paid any of his Debts 
or Legacies. | | 
And herein the Executor is to be careful that the Expences be moderate, 
OF: af Taee.  - ; . L 
i. and not exceeding the (5 Degree and Circumſtances of the deceaſed; other- 
129, Suppiem. g 8 
8 wiſe he may be guilty of a Devaſtavit. | 


140, Comb. 

82 (0 Where the Court of Chancery allowed 690 J. as a reaſonable Sum, in defraying the Expences 
of a Man of great Eſtate and Reputation in his Country, and being buried there; but if he had been buried 
elſewherK it ſeems his Funeral might have been more private, and the Court would not have allowed ſo much. 


And 


Preced. Chan. 27. 


"Ty 
- 


N — 
; 4 » K * 
7 
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And in Strictneſs it is ſaid, that no Funeral Expences are allowable againſt, Salk. oth > E 2 : 


a Creditor, except for the Coffin, Ringing. of the Bell, Parſon, Clerk, and Pl. 3+ "ey TJ 1. 
Bearers Fees z but not for Pall or Ornaments. Holt C. J. ſaid, 191. was 8 


4, 
", fY ; 
enough” to he allowed for the Funeral of one in Debt. Comb. 342. *See Sg ” Wy * % & 5 


13 Vin. Ar. 563. pl. 5 5 Sr t is vo #4; 
an dies in- . : 5 
ſolvent, if more than 40s. is allowed to the Executor or Adminiſtrator for Funeral Charges ? oF * X a 0 
| * — 4 6 N 4 
e 2272 tied ke I ee 07 
, | , : . | + A 
j ' ” : , . a ** | : 3 : . 5 
(M) In what Caſes an Executoꝛ may make * 
3 0 . * . * N * 
himſelf liable de bonis Propriis : And herein, 5. * 0 
| f X TY | 85 #9 
1. Where he ſhall be liable de bonis Propriis by his falſe Pleading. 7 15 3 
* + | * 
XECUTORS are no farther chargeable than they have Aſſets, unleſs 4, 1 
they make themſelves ſo by their (%) own Act; as by pleading a falſe G0 — 3 i 
ſea, #. e. ſuch a Ple ll be 1 Bar to the Plaintiff, and which (3) fun EA. 
ea, 1. e. ſuch a Plea as wi a perpetual Bar to the Plaintiff, and which (3) jt an Exe. 8 
of their own Knowledge they know to be falſe. | cutor ſuffers * © * 72 
: Jo Judgment to > <2 : 
go againſt bim by Default, upon executing a Writof Enquiry, be ſhall not give Evidence of Want of Aſets, ** 
for he is eſtopped, as if it had been the Caſe of an Heir; for he ſhould have pleaded plene Adminiſiravit, or % , 
ſpecially what Afﬀets he had. 6 Mod. 308. p Curiam. See Sir V. Tones 87, Ld. Raym «89, 591. * ; F 
2 Ld. Raym. 105, 1054. 12 Mod. 411. Comyns 87. That if an Executor confeſſes or ſuffers Judg- * 
ment by Default, he admits Aſſets in his Hands, and is eſtopped to ſay the contrary. Salk 310. That an * 
Executor muſt defend himſelf by legal Pleading, and cannot in theſe Caſes have any Relief in Equity. Yide f& 62. Gs - 
Vern. 119. 2 Vern, 325. but yet wide 2 Vern, 146, 147. where no Defence at Laws” . We N a 
| 4. E 
Therefore if an Executor, being ſued, pleads ne unques Executor, and it is 46 R. 3. 10. | 
(c) found againſt him, the Judgment ſhall be de Bonis Teſtatoris fi, Sc. (d) Rol. Abr. 5 > 3 
Si non de bonis (e) Propriis; for thereby he enſtrangeth bimſelt from the go ann — 
Teſtator, and the Benefit of the Will, and by his own Falſity and Folly hath „ #, & 
made his own Goods chargeable. | Leon. 67. 95 . 
| | And. 1 a 1 
(c) If upon falſe Plea Judgment be given againſt an Executor upon Demurrer, and Execution be a ed, * A L | 
the Sheriff caring return Nulla habet bona Teſtator/s, but is to return a Deuaſtavit, as if it had been found 4 oy; G 
againſt the Executot by Verdict. Cro. Eliz. 102. (4) But if there had been Judgment ag inſt the Teſta- i . a 
tor, and the arty who recovered had brought a Scire facias on the Jadgment againſt the Executor; in thi _ * 
Caſe, thy? the Execbtor had pleaded me unques Exrcutor, and it had been found againſt him, yet he nat; * 45 
chargeable de banis Teſtatoris only; for the Pays: of the Writ is for Execution of the Goods of the Teſtator, % * * 
by which he is eſtopped to demand any other. Rol. Abr. 933. Waldron and Berrie. (-) As well of the & _ , 7 
Debt as of the Damages and Coſts, Rol. Abr. 930. | ; _ | * 5 
So if to an Action brought againſt him he pleads a Releaſe made to him- Cro. Jac. *; 5 * ® 
ſelf, and it is found againſt him, this ſhall charge him de bonis Propriis; for 67 1-2. —— 
it is a Falſity which (7) falls within his own Knowledge. (/) Wnere 13 
| the Executor . idea 5 
pleaded, that he performed a Condition, which being found againſt him, it was held, that he ſhould be 
charged de boni Prepriis, Moor 69. per Dyer. | | * $1 * 


* So where an Action of Debt upon an Obligation was brought againſt * Page 437. | gn. 
an Adminiſtrator for 14 J. and he pleaded, that before Notice of the Action Yelv. 219. 5 . 
his Adminiſtration was revoked; and that likewiſe before Notice he de- "—_ and ＋ a 
livered over 200 J. which he had of the Inteſtate's, to the new Admini- Bulſt. 487. 4 
ſtrator; the Plaintiff replied, that the Revocation was by (g) Covin and 8. C. . 4 

(g) But where : 7 
to an Action of Debt againſt an Exetutor he pleaded a former Judgment had againſt him by another Perſag, 7 
and that be had not Aſſets more than ſufiicient to ſatisfy the Judgment; and the Plaintiff replied, that this + 
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* * > _— : — ating 
Ie F raud, which being found for him, it was held, that he ſhould recover ab- 
was bad ſolutely from the Adminiſtrator, | | rene, 
by Covin, | 


to defrayd the other Creditors, though it be found accordingly ; and though this be a falſe Plea, me 
the judgment againſt the Executor ſhall only be de bonis Teflatorit. Rol. Abr. 931. Borret and Boyer, 


} 


[ed gu. de hoc b] $ 


8 Rol.Abr.931. But if an Executor pleads, That ſuch a Deed is not the Deed of his 


Cro J ac. 672. Teſtator, or that a Releaſe was given to the Teſtator; though theſe prove 
falſe, yet the Judgment ſhall be de bonis Teſtatoris; tor of theſe the Execu- 
tor cannot be preſumed to have ſo perfect a Knowledge. 

Cro. Jac. 191. So in Debt upon a Bond againſt Baron and Feme as Adminiſtratrix, the 

> "ur Def-ndant pleaded Payment by the Feme, after the Death of the Inteſtate, 

and it was found againſt him, and the Judgment was, qued recuperet 
againſt them de bonis Teſtaloris, fi tantum babewt in Manibus, &. fi non, pro 

(% K was ob- miſis de bonis (b) propriis, and held well enough; for though the Plea is 

jected, That falſe, yet the Huſband was a Stranger to the Inteſtate, and might not 

tue Judgment know whether the Wife had paid it to the Plaintiff, or nar. yo 


ought to have 4 
been de boanis Prepriis of the Baron only, for that a Feme dee have any Goods, but diſallowed ; 
for although Feme Covert hath not any Goods during the Coventure, yet becauſe the Baron is ch 
only in Reſpect of the Feme, ſhe might have Goods if ſhe had ſurvived, and Execution might be taken 
2gainit her. Cro. Jac. 191-2. but for this vide Rol. Abr. 930-1. Cro. Car. 693. 


8 


— — — — — 
— 


* If there be Judgment againſt the Huſband and Wife, Executrix, and a Return that the Huſband 
waſted, it ſhall be de bonis ſuis propriis, 1 Rol. 932. 1. 25,—lf a Return be that the Wife dum /ola waſted 
it ſhall be de bonis propriis of both. 1 Rol. 931.1. 5. R.*Cro. Car. 519. See allo 1 Rol. 930. |, 50, 
Tf a Dewaſtavit is returned againſt a Feme Covert, Executrix, and her Huſband, that ſufficient Goods have 
come to their Hands which they have waſted and converted to their own Uſe, it is good; the Converſion is 
not neceſſary, and may be rejected; and Judgment ſhall be de bonis propriis of both. Stra. 440. 

00 ' 


* 


So if an Action of Covenant be brought againſt an Executor, and 
Hob. 188. the Breach aſſigned be in the Time of the Executor; yet the Judgment 
Gro. Jac. 647. ſhall be de Bonis Teſtatoris, for it is the Teſtator's Covenant which binds 


671. , 
1 4 35. the Executor, as repreſenting him, and therefore he mult be ſued by, that 
Brownl. 24. Name. 
Rol. Abr. | 
931, 932. Saund. 112. 65 


* 


8 Co. 134. It is holden in Shipley's Caſe, that if an Action of Debt on 1 Obligation 
Mary Ship- of 2001, be brought againſt an Executor, who pleads fully adminiſtred; 
ley's Caſe. and the Plaintiff replies Aſſets, which are found by the Jury to the Value 


Hob. . "oe 
8 ny ra} of 1721. that a Judgment to recover the intire Debt and Damages, and 


(c) That if the Colts of the Goods of the Teſtator, Si Cc. & non, tunc the Damages of 
Executor has his (c) proper Goods, is good; for that the Defendant's Bar being in Ef- 
not (ulncient fot, that he had not Aﬀets, the ſame amounted to a (d) Confeſſion of 


4 F 

e the Debt, on which the Plaintiff may take Judgment immediately, 
fatisfy both though he cannot have Execution until Aſſets came to the Hands of the 
Debt and Da- Lxtcutor. 
mages, the A | 
Damages mu be levied of the Goods of the Executor for the Delay; and the Levying the Damages of 
the Good- of the leitator, when it appears they are not ſufficient to ſatisfy the Debt, is erroneous ; for the 
Teſtator's Goods are to be charged with the Debt and not the Damages, if they are not ſufficient to diſ- 
charge both. Lev. >. (4) That in an Action on the Caſe againſt an Executor, who pleads Plene adminiſtravit, 
the Plaintifi muit prove his Debt, otherwiſe he ſhall recover but 1 4. Damages, though there be Aﬀets ; for 
the Plea only admits the Debt, but not the Quantity. Salk. 296. pl. 3. per Holt Ch. J. 


Cro Car. 373. But in the Caſe of Dorcheſter and Webò it ſeems to be holden, that the 
Pl:jarilf, upon a Plea of Plene adminiſtravit, cannot have Judgment of Al- 
I 7 . | ſets 


4 


A *. 6 
* 
4 8 2 
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5 9 , * 3 1 * — — 
ſets in futuro; for that this is ſuch an Acknowledgment of the Want of 
Aſſets, as will bar him in the ſame Manner as if the Plaintiff had denied 
that he had fully adminiſterèd, which being found againſt him will ba 
him, and on which the Plaintiff muſt alſo pay Coſts. T +' Tis common 


* 


Ples, to admit the Truth of it, and take Judgment de bonis quando acciderint. See the next Caſe, 438. 


* But this Matter came to be fully conſidered in the Cafe of Moel and Page 438 
Nelſon, where in Debt againſt an Executor he®pleads fully adminiſtred, Lev. 286. 
whereupon the Plaintiff prays Judgment of Aſſets in futuro, and it was ſo 2 aund 214. 
enteted; and after, upon a Suggeſtion of Aſſets, the Plaintiff ſues forth a Sid, 448. 


now, on ſuch 


Scire facias, to which he pleads no Aﬀets, and it is found againſt him, and 7 Keb. 606, 


Judgment accordingly ; and it was urged for Error, that the Plaintiff here- . 9 4 
by has confeſſed the Plea of fully adminiſtred, and then it as as ſtrong s. C. 
againſt him as if there had been a Verdict, in which he ſhould have been 
barred for ever; but it was reſolved for the Plaintiff, for he had a good 
Cauſe of Action, and probably did not know but that there were Aſſets, 

and hath done nothing amiſs; for as ſoon as the Executor denies Aſſets b 

his Plea, he reſts ſatisfied, and makes only a Reaſonable Prayer, that he 
may be paid when Aſſets do come, as it is fit he ſhould,” and therefore 
they agreed Shipley's Caſe to be good Law; fot when the Executor pleads 
Riens en Mains, he confeſſes the Debt, which is a good Foundation tor the 
Judgment; but th: Want of Aﬀers at preſent, hinders Execution, which 

is theretore ſtayed till Aſſets ſhall come. X | 


* „ 


2. Where by his Promiſe to pay or diſcharge the Teſtator's Debts * 
or Legacies, he makes himſelt liable. 


If an Executor, in Conſideration that a Credieor to the Teſtator will for» 


bear to ſue him for a certain Time, promiſes to pay him his Debt, this 8 
Mall bind him z and an Aſun ꝑſit lies againſt him on this Promiſe, (a) with- Rol. Abr. 92 1. 
out alledging that he hath Allets. Þ ; 


9 Note. 
That by the 


Statute of Frauds 29 Car. 2. c. 3. ſuch Promiſe muſt be in Writing. (a) It is ſaid in 9 Co. 94. a. that 


though the Plaintiff need not alledge, that the Exector has Aſſets ; yet if in Truth there be no Debt due 
from the Teftator or if the Executot had no Aſſets at the Time of the Promiſe made, he may give theſe 
Matters in Evidence. But the, better Opinion ſeems io be, that the Plaintiff need not prove his having Aſſets, 
and that Forbearance is ſuſſicient Conſideration to intitle him to the Action. Viae Rol. Abr. 24. Cro. Jac. 
273. 604, 613. 3 Leon. 67. 2 Lev. 20, 122. Vent. 152 1— But a Promiſe by an Adminiſtrator du- 


rants Mincritate aſter the Infant has come of Age, will not bind ſuch Adminiſtrator. Cro. Car. 516. Rol. 
Abr. 910. . 


+ Ard qu. If the Suit ſhould not be agaioſt him, in his own Right, without naming him Executor? 


_ 


— 


+ But the Plaintiff muſt pro 
Quantum. g 


ve his Debt, unleſs he has Evidence of the Defendant's Admiſſion of the 
, r , * | | | 
So where in Aſump/it the Plaintiff declared, that J. S. deviſed a Legacy 2 Lev. 3, 
to him, and made the Defendant Executor, and the Plaintiff intending to D and 
tue him tor the Legacy, the Defendant, in Conſideration of Forbearance, Vent. 1 :o. 
promiſed to pay him: The Defendant pleaded divers Bonds and Judg- s. C. 
ments, and Null Afets ultra, upon which the Plaintiff demurred, and had 
Judgment without Argument: For it is not material whether he had Aſſets 
or no, for he is charged upon his own Promiſe, in Conſideration of For- 
bearance z and a Forbegrance of Suit for a Legacy is a ſufficient Con- 
ſideration. , 5 * 
So if A. together with B. is bound to C. for the proper Debt of B. Ac. Sid. 89. 
and A. pays the Money, and B. dies and makes D. his Executor, and D. Seas and 
999 * i Steen. 6 
| Lev. 71. S. C. Rol. Rep, 27. S.P, per Crole, 
1 in 
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F raud, which being found for him, it was held, that he ſhould recover ab- 
was had ſolutely from the Adminiſtrator,” . 5 * HF 


by Covi, . . Is Conor do te wot in ttt 2 | 
to defrayd the other Creditors, though it be found accordingly ; and though this be a falſe Plea, = 
the Judgment againſt the Executor ſhall only be de bonis Teflatoris, Rol. Abr. 931. Borret and 3 

| — | ' 


** [Sed gu. de hoc 5] þ 


Rol.Abr.931. But if an Executor pleads, That ſuch a Deed is not the Deed of his 


to J ac. 672. Teſtator, or that a Releaſe was given to the Teſtator ; though theſe prove 
falſe, yet the Judgment ſhall be de bonis Teſtatoris; for of theſe the Execu- 

tor cannot be preſumed to have ſo perfect a Knowledge. 
Cro. Jac. 191. So in Debt upon a Bond againſt Baron and Feme as Adminiftratrix, the 
. ooo Det-ndant pleaded Payment by the Feme, after the Death of the Inteſtate, 
and it was found againſt him, and the Judgment was, qued recuperet 
againſt them de bonis Teſtaloris, fi tantum babent in Manibus, & , non, pro 
(3) 1 es e. miſts de bonis (O) prepriis, and held well enough; for though the Plea is 
falſe, yet the Huſband was a Stranger to the Inteſtate, and might not 


jected, That — er 
tue Judgment know whether the Wife had paid it to the Plaintiff,” or nar. 
ought to have | 
deen d: bees Propriis of the Baron only, for that a Feme . have any Goods, but diſallowed ; 
for although a Feme Covert hath not any Goods during the Coventure, yet becauſe the Baron is charged 
only in Reſpect of the Feme, ſhe might have Goods if ſhe had ſurvived, and Execution might be taken 
2gainit her. Cto. Jac. 191-2. but for tuis vide Rol. Abr. 930-1. Cro. Car. 693. 


_ 


— 


* If there be Judgment againſt the Huſband and Wife, Executrix, and a Return that the Huſband 
waſted, it ſhall be de bonis ſuis propriis, 1 Rol. 932. l. 25,—lf a Return be that the Wife dum /ola waſted 
it ſhall be de honig propriis of both. 1 Rol. 931.1. 5. R.*Cro. Car. 519. See alſo 1 Rol. 930. l. 80. 
If a Dewaftavit is returned againſt a Feme Covert, Executrix, and her Huſband, that ſufficient Goods have 
come to their Hands which they have waſted and converted to their own Uſe, it is good; the Converſion is 
not neceſſary, and may be rejected; and Judgment ſhall be de Bonis propriis of both. Stra. 440. 

9 AU . 


So if an Action of Covenant be brought againſt an Executor, and 
Hob. 188. the Breach aſſigned be in the Time of the Executor; yet the Judgment 
Cro. Jac. 647- ſhall be de bonis 7. eftatoris, for it is the Teſtator's Covenant which binds 


| -/ fold 35. the Executor, as repreſenting him, and therefore he muſt be ſued by, that 


Brownl. 24. Name. 
Rol. Abr. 
931, 932. Saund. 112. 


8 Co. 134. It is holden in Shipley's Caſe, that if an Action of Debt on an Obligation 
Mary Ship- of 2001. be brought againſt an Executor, who pleads fully ad miniſtred; 
ley's Cale. and the Plaintiff replies Aſſets, which are found by the Jury to the Value 


; 4 44 of 1721. that a Judgment to recover the intire Debt and Damages, and 
(%) That if the Colls of the Goods of the Teſtator, Si Ec. & þ non, tunc the Damages of 


Executor has his (c) proper Goods, is good; for that the Detendant's Bar being in. Ef- 
oF ep fect, chat he had not Aſſets, the ſame amounted to a (4) Confeſſion of 
„eee eus the Debt, on which the Plaintiff may take Judgment immediately, 


Teſtator's to | : : a 
fatisfy borh though he cannot have Execution until Aſſets came to the Hands of the 


[}ebt and Da- Exccutor. 

mages, the 1 A | 

Damages mu". be levied of the Goods of the Executor for the Delay; and the Levying the Damages of 
the Goods of the Veitator, when it appears they are not ſufficient to ſatisfy the Debt, is erroneous ; for the 
Teſtator's Goods are to be charged with the Debt and not the Damages, if they are not ſufficient to diſ- 
charge both. Lev. 2. (4) That in an Action on the Caſe againſt an Executor, who pleads Plene adminiſtravit, 
the Plaintift muit prove his Debt, otherwiſe he ſhall recover but 1 4. Damages, though there be Aﬀets ; for 


the Plea only admits the Debt, but not the Quantity. Salk. 296. pl. 3. per Holt Ch. J. | 


Cro Car. 373. Eut inthe Caſe of Dorcheſter and Webb it ſeems to be holden, that the 


Pluintiſt, upon a Plea of Plene adminiſtravit, cannot have Judgment of Al- 
I * . ſets 


* 
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ſets in futuro; for that this is ſuch an Acknowledgment of the Want of 
Aſſcts, as will bar him in the ſame Manner as if the Plaintiff had denied 
that he had fully adminiſter&d, which being found againſt him will ba 
him, and on which the Plaintiff muſt alſo pay Coſts. + + +'Tis common 


| 1 now, on ſuch 
Plea, to admit the Truth of it, and take Judgment de bonis quando acciderint. See the next Caſe, 438. 


But this Matter came to be fully conſidered in the Cafe of Moel and pa g 
Me!ſon, where in Debt againſt an Executor he®pleads fully adminiſtred, Lev. 62.03 | 
whereupon the Plaintiff prays Judgment of Aſſets in futuro, and it was ſo 2 aund 214. 
entered ; and after, upon a Suggeſtion of Aſſets, the Plaintiff ſues forth a Sid. 448. 
Scire facias, to which he pleads no Aﬀets, and it is found againſt him, and 5 Keb. 606, 
Judgment accordingly ; and it was urged for Error, that the Plaintiff here- _ 94. 
by has confeſſed the Plea of fully adminiſtred, and then it as as ſtrong s, C. 
againit him as if there had been a Verdict, in which he ſhould have been 

barred tor ever; but it was reſolved for the Plaintiff, for he had a good 

Cauſe of Action, and probably did not know but that there were Aſſets, 

and hath done nothing amiſs; for as ſoon as the Executor denies Aſſets by 

his Plea, he reſts ſatisfied, and makes only a Reaſonable Prayer, that he 

may be paid when Allets do come, as it is fir he ſhould, and therefore 

they agreed Shipley's Caſe to be good Law; fot when the Executor pleads 

Riens en Mains, he confeſſes the Debt, which is a good Foundation for the 
Judgment; but the Want of Aſſets at preſent,hinders Execution, which 

is theretore ſtayed till Aſſets ſhall come. 


2. Where by his Promiſe to pay or diſcharge the Teſtator's Debts * 
or Legacies, he makes himſelf liable. 


If an Executor, in Conſideration that a Creditor to the Teſtator will fore, 


bear to ſue him for a certain Time, promiſes to pay him his Debt, this co 196: 47+ 
ſhall bind him z and an Aſun ꝑſit hes againſt him on this Promiſe, (a) with- Rol. Abr. 921. 


out alledging that he hath Aﬀlets. T —— Note. 
That by the 

Statute of Frauds 29 Car. 2. c. 3. ſueh Promiſe muſt be in Writing, (a) It is ſaid in 9 Co. 94. a. that 
though the Plaintiff need not alledge, that the Exector has Aſſets ; yet if in Truth there be no Debt due 
from the Teſtator or if the Executor had no Aſſets at the Time of the Promiſe made, he may give theſe 
Matters in Evidence. But the better Opinion ſeems to be, that the Plaintiff need not prove his having Aſſets, 
and that Forbearance is ſufſicient Conſideration to intitle him to the Action. FYide Rol, Abr. 24. Cro. Jac. 
273. 604, 613, 3 Leon. 67. 2 Lev. 20, 122. Vent. 152 j—But a Promiſe by an Adminiſtrator du- 
ronte Mineritate aſter the Infant has come of Age, will not bind ſuch Adminiſtrator. Cro. Car. 516. Rol. 
Abr. 910. * 


+ And qu If the Suit ſhould not be agaioſt him, in his owͤ Right, without naming him Executor? 


um. 


——__—_c 


+ But che Plaintiff muſt prove his Debt, unleſs he has Evidence of the Defendant's Admiſſion of the 


Quantum. 


So where in Aſumpfit the Plaintiff declared, that J. S. deviſed a Legacy 2 Lev. 3. 
to him, and made the Defendant Executor, and the Plaintiff intending to Davis and 
tue him for the Legacy, the Defendant, in Conſideration of Forbearance, —— ooh 8 
promiſed to pay him: The Defendant pleaded divers Bonds and Judg- s. C. 
ments, and Null Afets ultra, upon which the Plaintiff demurred, and had 
Judgment without Argument: For it is not material whether he had Aſſets 
or no, for he is charged upon his own Promiſe, in Conſideration of For- 
bearance; and a Forbearance of Suit for a Legacy is a ſufficient Con- 
ſideration. * ” M 

So if A. together with B. is bound to C. for the proper Debt of B. &c. gid. 89. 
and A. pays the Money, and B. dies and makes D. his Executor, and D. Scas and 


229 ha 1 * Stevens, 
Yo rg Lev. 71. S. C. Rol. Rep, 27. S. P. per Croke, 
W. : | 5 
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i * 


” 
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in Conſideration that A. will forbear to ſue him till ſuch a Time, afſumes 
and promiſes to repay him; this Conſideration is good, though P. was 
| 2s. If D. liable in Equity only. 4 
was not liable 
at Law, oa the implied Promiſe of his Teſtator, as it was Money paid for his Uſe? 


: 


* 1 


„* 1 1 


»„— nn 


* 


th. 
1 nm m.. 


toꝛs may bꝛing tn Right of thoſe they re- 
pꝛeſent. 


| N Executor ſtands in the Place of his Teſtator, and (a) repreſents 
Cro.Eliz.377. k | | : 
Latch. 167. him as to all his Perſonal Contracts, and therefore may regularly 
Rol.Abr.g12, Maintain any Action in his Right, which he himſelf might. 
Savil 118. | | 1 
133. Poph. 189. Leon. 193. (a) But if one enters into an Obligation, conditioned to pay 207. to ſuch 
Perſon, as the Teſtator ſhall by his laſt Will appoint, and the Teſtator makes no particular Appointment, his 
Executors cannot maintain an Action for this 20 J. for though, they are his Aſſignees in Law, yet the Agee 
here mult be an Aſſignee in Deed; for the Word Paying carries Property with it. Hob. g, 10. , 


But it ſeems that Executors could not at Common Law bring Treſpaſs 

for a Treſpaſs done to the Teſtator; to remedy which, by the 4 E. 3. c. 7. 

reciting, That ** whereas in Times paſt Executots have not had Actions 

© for a Treſpaſs done to their Teſtators, as of the Goods and Chattels of 

the ſame Teſtators, carried away in their Life, and ſo ſuch Treſpaſſes 

© have hitherto remained unpuniſhed; it is enacted, that Executors in 

60 [t _ % ſuch (5) Caſes ſhall have an Action againſt the Treſpaſſors, and recover 

2 e their Damages in like Manner as they whoſe Executors they be ſhould 

Executor may have had, it they were in Life.“ 

have an Ac- . 

tion of Debt upon the Statute 2 & 3 E. 6. e. 13. aghinſt a Defendant, for not ſetting out Tithes in his Tef- 


tator's Time ; for though it is a Tort done to his Perſon, yet it is maintainable with the Equity of this Sta- 
tate, Vent. 30. þ 


Co. Lit. 1622. Alſo it was holden, that at Common Law there was no Remedy for 
Recovery of Rent-arrear in the Life-time of the Teſtator; for the Heir 
could not maintain an Action of Debt for it, becauſe he had nothing to do 
with the Perſonal Contracts of his Anceſtor; nor the Executor, becauſe he 
could not repreſent his Teſtator, as to any Contracts relating to the Free- 
hold and Inheritance; but this is remedied by the 32 H. 8. cap. 37. by 
which Executors and Adminiſtrators are enabled, to ſue for and recover all 
ſuch Arrears of Rent, &c. for which vide Title Debt, Letter (C) 16, Ce. 

Cro. Eliz. 377. Executots and Adminiſtrators may bring Trover for the Goods of the 

Veot. 30. Deceaſed, though the Defendant took the Goods before Probate or Admi- 

8 niſtration committed, for the Probate and Adminiſtration relate back to 

Converſion. the Death of the Teſtator or Inteſtate; and they may alledge the Poſſeſſion 
in the Teſtator or Inteſtate; for though this be a poſſeſſory Action, yet 
the Law ſuppoſes the Poſſeſſion in the Executor or Adminiſtrator, as ſoon 
as the Property is derived to them. * 

3 An Executor, (and not Heir or Aſſignee) for a Covenant broken in the 

Vent. 173, Life-time of the Teſtator, ſhall have an Action of Covenant, though it were 


F.xecutors ſhall take Advantage of Covenants in groſs. Palm, 558.— But Covenants annexed to the Free- 
hold and Inheritznce, though made with the Teſtator, his Executors and Adminiſtrators, ſhall deſcend to the 
Heir Ad. 55. Skin. 305. pl. 1. vide Title Covenant, 8 

* — Y 1 2 Co- 


| N. * | 0 
* - # 
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a Covenant Real, "which runs with the Landy as he cannot of that have 
an Heir, Sc. and the Damages ſhall be recovered” by the Executor, tho? 
not named, as he perſonally repreſents the Teſtator. 


But though an Executor repreſents the Teſtator as to his Perſonal Eſtate Vent. 30. 
and Contracts only, yet an Executor may bring an Ejectment r for an + W 4: tec? 


Ejectment in the Life of the Teſtator; for in this Action Damages as well 


as the Poſſeſſion of the Lands are to be recovered. (c) lle) So they 


| may bring a 
Quare Impedit for = Difturbance in the Life-time of their Teſtator, and ſhall recover Damages within the 


* 


Equity of the Statute 4 E. 3. 7. Cro. Eliz, 207. 
5 N 


8 | : 6 
So if a Lord of a Manor aſſeſſes a Fine upon a Copyholder for his Ad- * Pa 
mittance, and dies, his Executor may bring an Action for it; for it does Cath. go. * 
not depend upon the Inheritance, but is 24% a Fruit fallen. Shuttleworth 


and Garret. 
II 239. 3 Lev. 261. Show. 35. Comb. 151. S. C. adjudged by three Judges againſt Holt Ch. ]. 


Raym. 502. [And ge. if Holt was not right ?] 


nn 


4 © 
An Ezeruto 
Treaſon of hi 


eſtator, 
a Loſs thereby, 


three Jlliges againſt Hole, who held, that by the Reverſal the Blood and Land is reſtored, wh 
[And u. if his Opinion XY a 


«4 


ccording to Law ?] 
* 1 3 | 
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of 2 + 


(0) How ſuch Actions muſt be laid, and there- 
in of joining a Matter in Right of the Teſ- 
tatoz, and in their own Right in the ſame 

Action. & & 


. — 


7 2 


Right, and what he hath in Right of the Teſtator, in the ſame 


Action, for the Rights being of® ſeveral Natures, there mult be ſeveral 
Judgments, = V4 : 


my 


111, 228. 2 Keb. 814 3 Lev. 74. Show. 366. Salk. 10. pl. 1. 
\ | 


And therefore if in 4ſſumpft againſt an Adminiſtratrix, the Plaintiff de- Hob. 88. 
clares upon a Sale of Goods to the Inteſtate for 200 J. and upon another Harrand and 
Sale to the Defendant herſelf for 27/1. and that upon Account the Defend- — 


ant was found indebted to the Plaintiff in theſe Sums, and promiſed, &&c. 
the Declaration is naught, for the Charge being in ſeveral Manners, viz. 


in her own Right, and as Adminiſtratix, it ought to have been by ſeveral 
Actions, | 0 


So if A. B. and C. be poſſeſſed of Goods as joint Merchants, which Carch. 170. 
come to the Hands of J. S. and afterwards B. and C. dies, A. alone may 171. 
bring Trover for theſe Goods; for though between joint Merchants there np ver. 
is no Survivorſhip, yet the Action in this Caſe muſt ſurvive, though the TE. 


Intereſt doth not; otherwiſe there would be a Failure of Juſtice, becauſe 
the Survivor and the Executors of thoſe who are dead cannot join in Ac- 


« tion 


* 


1 
— — EREY 


may 8 Writ of Error to reverſe an Attainder of High , 
or he is privy to the Judgment, and may have D 


Hyleff, by 
ich is no Ad- 
vantage to him, and the Goods were forfeited by the Conviction of the Teſtator, and not by the Atiuinder. 


N Executor cannot in the ſame Action join a Demand in his own Moor 419. 
| Cro,Eliz.406. 
Hob. 184. 
Noy 19. 
Vent. 268. 
2 Lev. 110. 
Carth. 235. 
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| rh 
tion, for that their Rights are of ſeveral Natures, and their mult be ſeve- 
ral Judgments A I. 
Co. 32. If an Executor brings an Action of Debt for any Thing in Right of the 
fais down as Teſtator, it muſt be in the (a) Delinet only. ; 0 Yu 


— 


Rule. N 
Moor 566. Rol. Abr. 602, 603. S. P. (a) But if in the Deb( and Detinet, it is aided after Verdict > by 
16 17 Car. 2. c. 8. 1 Lev. #50. Fain v.Paymon, S. C. 379, ” * 
. * . ä » 
1 F 6 So if an Executor brings Debt upon an RY way. made to the Teſta- 
F - &, p 1 tor, where the Day of Payment incurred (5) er the Death of the Teſ- 
Rol. ib, 2... * tator, yet the Writ ſhall be in the Delinet only; for he brings the 
j 8.0 Action as Executor. 
(0 So if a 


+ 
Man binds himſelf to the Teſtator to pay him 100 J. when ſuch a Thing ſhall bappen, if it happens after the 
Death of the Teſtator ; yet the Writ of Debt by the Executor ſhall be in the Detinet only. Rot. Abs. 662. 
So if a Rent be granted to another for Years, the Executor of the Grantee ſhall have Debt, for the 
Arrearages of this Rent incurred after the Death of the Teſtator in the Detivet only; for be bad it as Exe- 
cutor. Rol. Abr. 602.——So if Leſſee for twenty Years leaſes for ten Years, rehdefing Rent, and 
dies, his Executor or Adminiſtrator ſhall hav bt tor the Rent incurred after the Dea of the Teſtator 
in the Detinet only. Rol. Abr. 603. Noy 32. Cro. Car. 22 5. 14 250. 2 Keb. 402. Sid. 379. 
8 P. adjudged. Bu: in 2 Jon. 169. the contrary ſeems tobe adjudgell, and a Diygfity taken between 
Things in Action and Chattels in Poſſeſſion ; for as to Things in Action, the Writ muſt always be in the 
Detinet, as for the Arrears of an Account, Ec, and it ſhall no: be Aﬀets till recovergd ; but in this Caſe the 
Reverſion of the Term being in the Executor immediately by the Death of the Teftator, it is Aſſen for the 
whole Value, and the Shewing he is Executor, is only to intitle him to the Term to which the Rent is 


1 incident. 


5 So if in an Account an Executor recovers iDebt due to his Teſtator, in 
meg Debt, for the Arrears thereupon, the Writ ſhall be in the Detinet only ; 
| Aug KS 4c. for tho“ the Action is converted into a Debt by t Account, yet it. ĩs the 
Hob 88, 184, ſame Thing which was received in the Life of the Teſtator. "hi 
272. Pp 
Noy 19, 2 Lev. 111. 2 Jon. 47. 
, . 
Rol. Abr. 502. So if A. be in Execution upon a Judgment for B. and after B. dies, and 
Laue 79. ante A. brings an Audita Querela againſt C. the Executor of B. and has a Scire 
394. * facias ; and thereupon puts in Bail by Recoggizagce in Chancery, accord- 
ing to the Statute of 11 H. 6. c. 10. and ac upon this Hudita Querela, 
Judgment is given againſt A. and afterwards a Scire facias iſſues againſt the 
Bail, and after Judgmeat the Bail is taken; in Execution upon the Recog- 
1 nizance, and the Sheriff ſuffers him to eſcape, upon which Eſcape the 
Al; Executor brings an Action of Debt (cz this Action ought to be brought 
obtains Jadg- in the Delinet only, and not in the Debet and Detinet; for this Recognizance 


ment in Debt is in Nature of the firſt Debt, this being in a legal Courſe. 
and takes the ; ITY 5 | 

Defendant in Execution, and the Sheriff ſuffers him to eſcape, c. for the firſt Action being is the Detiner, 
and that for the Efcape being founded upon the ſame Record, it oughg to purſue it. Cro. Elia. 326. Cro, 
Jac. 545. 68 5. Hob. 264. 2 Rol. Rep. 132. Siyle 232. Hutt: 79. Carth. 49. 


* 


. I 


„ But if an Executor takes an (d) Obligation for a Debt due to his Teſtator 
| Rol. Abr. 602. . gs... - R | , 
(% So if the by Contract, in Debt upon this Obligation the Merit ſhall be in the Deber 
| | k;xecutor ſelis and Detinet. T | n _ x 
the Goods of | 0 oo 1771 
the Teltator for a certain Sum, he ſhall have Debt for this in the D-bee and Detinet. Lane 80.— 80 if a 
Executor recovers in I reſpals-for Goods taken out of his Poſſeffion, in Debt, for thie Damages recovered, the 
Writ Mall be in the Debet and Detinet, for he need not name himſelf Execator. Rol. Abr. 602. Pane 30. 


| For he has made the Debt his own, and is chargeable with the original Debt as Aſſets. 


me 7 | 

' _ Jae 685. So if an Executor, having Lands by an Extent, upon a Statute made to 
| g 2 50. the Teſtator, and naming himſelf Executor, by Deed leaſes them for three 
5 5 "= „ ? Years, 
{ | 
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Years, rendering Rent, Gr. if an Action of Debt is after, brought by him 514. 180. 
for this Rent, it muſt be in the Debet and Detinet, becauſe it is. founded 8. P., * 
upon his own Contract. 0. 10A 1603 t ah mid tot 1iths 91 SOTO 

. * ary tv min enn 
is Vent. 171. 3 Mod. 327. Lev. 128, 8 Mod. 288, 356. 10 Mod. P? 14 Aba. 7. 


a Ob 


* 2a m—_—— _ 


, | | — Z « 14 604 ee oH eee 
So an Executor, being Leſſee for Years of a Rectory in the Right of the Cro. Ic. 545 
Teſtator, may have Debt upon 2 & 3 E. 6. c. 13. for not ſetting out 
Tithes in the Debet and Detinet, becauſe founded upon a Wrong in his 

own Time; and by the Statute it is given to the Party grieved. _ 

Alſo Executors and Adminiſtrators may, if they were actually poſſeſſed .: . : 
of the Goods of the Deceaſed, declare that they were poſſeſſed as of cheit Mod. 62, 63. 
own Goods and Chattels, without naming themſelves Executots or Ad- . 90 ; 
miniſtrators, becauſe the Violation is to the Property actually in their own See God. 5 o 


Hands. - | 100 | | ; |; Firgib, 202, 


c 01 ; 257) 
10 Mod. 21, 389. Vern. 25. pl. 20. Comyns 18. pl. 10. 150. pl. 102. 2 Will Rep. 576. pl. 188. 
3 Will. Rep. 81, 88. * 8 


It was formerly (a) holden, that an Adminiſtrator in his Declaration (-) 44k. 3.16 
ought to ſhew how he was Adminiſtrator, and likewiſe: to produce his O's 31. 


Letters of Adminiſtration; alſo it was () held, that in an Action againſt 0 tag 


an Adminiſtrator, the Plaintiff ought to ſhew by (c) whom Adminiſtration 2 Akin n. 
was granted. * | pri (%) That an 

£ Adminiſtrator; 
in his Declaration, was likewiſe to ſhew in what Place Adminiſtration was committed to him. 25 H. 6. 31: 
But this was ruled otherwiſe, Cro. Elia. 283... Piers v. Turner. 


% 


* But afterwards this Difference was taken, that where an Admihiſtrator is Cro.Eliz 838, 
Plaintiff, he muſt ſnew by whom Adminiſtration was granted to him, be- 879, 907. 
cauſe it is that which intitles him to the Action; and if granted by a (4) S le 106. 


peculiar Juriſdiction, ought not only to ſhew by whom, but mult add this "a Beko 


Clauſe, Cui commiſſio Adminiſtrationis preaditr de jure pertinuit, which he need tion was 

not do, if the Adminiſtration was granted by a Biſhop; for in ſuch Caſe it granted byan 
is ſufficient to ſay, thatit was granted to him by the Biſhop, loci illius Ordi- Archbiſhop, 
narium, becauſe ſince the Law takes Notice of the general Juriſdiction of a — 3 
Biſhop over the whole Dioceſe, it likewiſe takes Notice of all Acts done by Ordinary, or 


virtue of that Juriſdiction. 4 by virtue of 

: a | his Preroga- + 
tive, yet held good, Cro. Eliz. 6.456. 4 Leon. 189.— Where the Adminiſtrator ſet forth, that Admini+ 
ſtration was committed to him by J. S. Archdeacon of Noero, and did not ſay Loci iſlius Oradinarium; and 
this was held good on a general Demurrer ; for it is not neceſſary to ſhew the Juriſdiftion of an Archdeacon 
more than of a Biſhop. Sid. 302. Lev. 192.— That the Plaintiff need not ſet forth the Authority of an 
Archdeacon, becauſe he is Oculus Epiſcopi, and is to commit Aflminiſtration de jure Ordinario. 2 Rol. Rep. 
124, 150. Cro. Jac. 556. Palm. 9. Style 54. but for this vide Cro. Eliz. 431. Moor 367. Leon. 
312. Style 236, 282. Jon. 1. 2 Mod. 66 Lutw. 9, 408.— And that ſuch an Omiſſion will be aided 
after Verdict. Show. 355. Maſon and Hanſon adjudged. 4 Mod 133: S. C. Show. 35 5. 8 Mod. 
244. Ld. Raym, 562. 2 Ld. Raym. 856, 1037, 1071, 1207, 1216. 10 Mod, 21. 11 Mod. 223. 
pl. 18. 12 Mod, 100, 385; 443, 537, 016. Comyns 17. pl. 9. Will. Rep. 753, 767. 3 Will. Rep. 
349, 370. 2 Barnes 142, Stra. 412. 2 Strs. 716, 781. 2 Dd. Raym. 1510. Barnard, K. B. 29. 
See 3 Danv. 382. pl. 10. Comb. 196, 392. Salk. 37. pl. 4, 5, 42. pl. 11. 6 Mod, 151, 161, 304. 
3 Salk, 23. Holt. 204. pl. 11. | | 


* 


3 

But where the Plaintiff ſues the Defendant as Adminiſffator, he need not 1. Rep. 80. 
now ſet forth in his Declaration by whom Adminiſtration was committed, Style 282, 
for it may not be in his Knowledge, and therefore it hath been held ſufficient 463. 


Sid. 228. 

i * „„ Jon. 1. Lutw. 301. 
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Exrcutoꝛs and Adminiſtratoꝛs. 
for him to declare, that Adminiſtration was granted to the Defendant Debirg- 
juris forma,” without ſhewing by what Ordinary; (a) but it is ſaid to be ne- 
ceſſary for him to alledge, that Adminiſtration was granted to him in order 


(a) In 2 Vent. 
84. it is oY . 
ſaid, That to charge him in the Action. | 

the Plainiff = * BE 1 „1% 1 
in his Declaration muſt aver, that the Adminiſtration was committed to the Defendant. ——But in Comb, 
455. 2 Caſe is cited to have been adjodged, Mich. 4698. that though ſuch an Omiſſion be ill upon a Pe- 
murrer, yet it is aided by tte Defendant's pleading over, whereby he admits himſelf a rightful and lawful, 
Adminiſtrator. See Ld. Raym. 265. Carth. 432. N 


md. Alſo it was formerly held abſolutely neceſlary, that Executors and Ad- 
Oro. Eli. 551, niſtrators ſhould (5) conclude their Declarations with a Prefert hic in 


2 Jac: 299, Curia Literatas Teſtamentarias or Literas Adminiſtrationis, becauſe theſe 
409. were the Things which intitled them to the Action. 

Bulſt. 200. | | ; | | | 
3 Bulſt. 223. Hob. 38. (3) That in a Scire facias by an Executor upon a Judgment obtained. by the 


Teſtator, the Profert in Curia, Cc. may be in the Middle or End of the Writ, Carth, 69. 


Vent. 222. But this alſo is now held to be but Form, and aided * by the expreſs 


* Butitis Words of the Statute 16 & 17 Car. 2. c. 8. 


after Verdi 
ſuch Neglect would have been a good Cauſe of Demurrer, * 


— TITTY — 


(P) Of Actions and Remedies againſt Erecu- 
toꝛs and Adminiſtratoꝛs: And herein, 


1. Upon what Contracts or Engagements of their Teſtators or In- 
teſtates Executors or Adminiſtrators are liable. 


*D | 

4 F T is clearly agreed, That Executors and Adminiſtrators, ſtanding in 
117. the Place of thoſe they repreſent, ſhall be anſwerable for all their 
Cro.Car.187. Debts, (c) Covenants, Sc. as far as they have Aſſets, and that the 


Jon. 223. ® Teſtator's C6venants ſhall extend to them, though not 4) expreſsly 


RI mentioned. | | 

aid that ; i 

the Teſtator cannot bind his Executor where he is not bound himſelf; as if he covenants that his 
Executor ſhall pay 10 J. no Action lies for this Cro. Eliz 232. Sed qu. —  [f a Father articles topay 


FJ. S. 1000 to build an Houſe on Lands of which he is ſeiſed in Fee, and dies before the Houſe is built, the 
Heir may compel J. S. to build the Houle, and the Father's Executor to pay for it. 2 Vern. 322. 
Holt and Holt. (4) That in every Caſe where the Teſtator is bound by Covenant, the Executor ſhall be 
bound by it if it be not determined by his Death. 48 E. 3.2. Bro. Covenant, 12. Cro. Eliz. 5 53. 
and Dyer 14. pl. 69. Same Rule, and what ſhall be a Determination, vide And. 12. Leon. 179. 
Moor 74. pl. 204. Bendl. 150. Dyer 257. Cro. Eliz. 157. Lit, Rep, 334.— But if it be to be 
performed by the Perſon of the Teſtator, the Executor cannot perform it. Cro. Eliz. 55 3. 2 Mod. 


268. * 


| x . 
Bro. Cove- And therefore where a Man covenanted. that 4.*hould,ſerve B. as an 
nant, 12. Apprentice for ſeven Years, and died, it was held, that if A. departs with- 
in the Term, a Writ of Covenant lies againſt the Executor of the Cove 
f nantor without naming. . 
$1; 216 If a Man be bound ro inſtruct an Apprentice in a Trade for ſeven Years, 


Keb. 761, 820. and the Maſter dies, the Condition is diſpenſed with, for it is Perſonal; = 
| i 


fy 


* 


8 
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if he were likewiſe bound to find him with Meat, Drink, Cloaths" and Lev. 177. 
Lodging, this the Executors are obliged to perform, | 4 8. C. 
If A. leaſes to B. and B. covenants to repair, Str. and be affigns to J. S. H 51% 

x . . : tlney a 

who dies inteſtate; the Premiſſes being out of Repair, the Leſſor may bring Norris. 

Covenant againſt his Adminiftrator as Aſſignee, and declare, that he made a Salk. 30g, 

Leaſe to B. &c. cujus ftatus & Refiduum termini Annoram, &c. devenit, Sc. pl 13. 36. 

per /Aſſignationem to the Adminiſtrator. 10 5 8. C. ; 


| Ld. Raym. 
; - | ” 553. 
The Executor of a Leſſeg, for Years muſt pay the Rent reſerved, though Off. of Exec. 
the Rent be of greater Value than the Land, 5) l 13 
9 : alk, 297. 


| | 5 . 
And if an Action of Debt be brought againſt an Executor for the Ar- 
rearages of a Rent reſerved, upon a Leaſe tor Years, and (5) incurred after 8 
the Death of the Teſlator, the Writ (c) ſhall be in the Debet and Detinet nag... co * 


4 M 66. 
(d), becauſe the Executor is charged of his own Poſſcſſion. —. 56: 


Cro. Jac. 411. 
* Bulſt. 23 2 Brownl. 206. Cro. Car 25. Allen 34. Mod. 186. 2 Brownl. 202. Palm, 116. 
Þ 


(4) Where Part incurred in the Time of the Teſtator, and Part after his Death, his Executor may be 
charged in the Detiner for the Whole. Allen 76. Stil. 118. (o) He may be charged in the Detinet only, 
but then he ſhall anſwer only out of t eſtator's Eſtate. Allen 42. 8. C. Styl. 79. Lev, 127. 8. P. 
adjudged, (4) For though they have the Land as Executors, yet nothing ſhall be employed to the Exe- 
cution of the Will, but ſuch Profits only which are above that which is to make the Rent; and ther fore ſo 


much of the Profits as is to make or anſwer the Rent they ſhall take to their own Uſe, and they ſhall be 
charged for it in the Debet and Detinet, Poph. 120. 5 Co. 31. Cro. Eliz. 512.—And if the Land be 
not worth more than the nt, it is a good Pleago ſuch Action in the Debet and Detinet ; for in ſuch Caſe he 
is to be charged in the Detizer only. Vent. 17 1. per Curiam; and for this wide Palm. 118. Sid. 266. 
Mod. 185. and the Authorities to the fifth Section in p. 441.—But where they are to be charged upon 2 
Leaſe made to the Teſtator, and have net the Profits of the Leaſe to anſwer it, they ought to be charged in 


the Detinet only; as where Debt is brought againſt an Executor of a Leſſee for Rent incurred after Aſſign- 


ment of the Term. Poph. 120. Sid. 266. S. C. Lev. 127. 3 Mod. 327. So if brought againſt him 
after Waiver of the Term. Lev. 127. & wide Allen 43. | 


But though he is to be charged in the Debet and Detinet, yet the Executor Salk. 297. 
may plead that he has not Aſſets, and that the Land is of leſs Value than dA 
the Rent, and demand Judgment, if he ought not to be charged in the 3 ** 
Detinet only; but ſo long as he hath Aſſets he cannot waive the Term, or 1 
ſay, that it is of leſs Value than the Rent; but after he hath diſcharged 
himſelf of the Aſſets, he may waive the Poſſeſſion by giving Notice to the 
Reverſioner. | | 


Alſo in all Actions againſt Executors and Adminiſtrators, the Charge 


9 5 

muſt be in the (e) Delines only; for they are only chargeable in reſpect of * 159, 

the Aſſets. . 5 (e) But it 
hath been 


held, that if Debt be brought ggainſt an Adminiſtrator in the Debet and Detinet, for Rent due before his 
Tiwe, where it ſhould be only in the Detinet, that this is aided after Verdict, by 16 & 17 Car, 2. c. 8. 
Sid. 379. | 

2 


But if an Executor obliges Himſelf to pay a Debt due by Contract by the Rol. Abr.603. 
Teſtator, in Debt upon this Obligation, the Writ may be in the Debet and 
Detinet, becauſe the Obligation, make? it his own Debt. 

* So after ) Judgment againſt an Executor, one may in a new Action“ Page 444 
of Debt in the Debet and Detinet ſuggeſt a Devaſtavit, and thereby charge Sid. 398. 
him de bonis Proprits. ) That it 


molt be after a 


Judgment againſt him, vide Rol. Abr. 663. 5 Co. 32. 2 Lev. 145, 1 Vent. 315, 321. Sid. 63. {| 


— As... 4. — 


I” 


See xt Sand. 217, Carth. 2. 2 Lev. 161, 209. Upon a” Judgment againſt Huſband and Wife 
Executrix, if ſhe ſurvives, Debt does not lie . Devaſtavit by the Huſband; for though 


chargeable for the Waſting by the Huſband, ſhe ſhall not be charged 4e bonis Propriis for Colts recovered 
againk the Huſband. R. 2 Lev. 161. 
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2. Of Perſonal Torts, which are ſaid to die with the Party, 


Plow. 181. The taking up an Executorſhip is an Engagement to anſwer all Debts of 
OF. of Exec. the Deceaſed, and all Undertakings that create a Debt, as far as there are 
120. Aſſets; but doth not embark him in the Perſonal (+) Truſts of the De- 
(5) For this fed; nor is he obliged, to anſwer for his ſeveral Injuries, which none can 


2 * tell how they might have been diſcharged or anſwered by the Teſtator 
Executors ' himſelf, ” S 


were not | 
chargeable in Account, becauſe not ſuppoſed to be conuſant enough in the particular Dealings of their Teſta- 
tors, vide Tit. Account. — Hence alſo it hath been held, that if 4. bails Goods to B. to which C. hath a Right, 
and B. dies, that the Executors of B. muſt deliver theſe Goods to C. and are no ways accountable for them 
to A. for they came to the Poſſeſſion by the Law; and therefore muſt on) deliver them to thoſe Perſons in 
whom the Law hath eſtablſhed the Property. Rol. Abr. 607, | 


Rol. Abr. 21, Hence it hath been eſtabliſhed as a Maxim, that io Perſonalis moritur 
25. cum Perſona; and on this Foundation dt was formerly held, that there was no 
9 = 86. Remedy for the Recovery of Debt due by Simple Contract by the Teſtator, 
S eſpecially by Action of Debt; for hereing the Teſtator might have waged 


Cro.Eliz.121, 


202, 425. his Law, of which Benefit his Executor is deprived, 


And. 182. 
Leon. 165. Goldſb. 106. Moor 366. Poph. 31. 


9 Co. 87. But it is now agreed, that an (c Action lies againſt Executors, where 
10 Co. 77. b. there is a Duty as well as a Wrong; and that they are anſwerable in thoſe 
Cro. Jac. 293. Perſonal Actions which ariſe ex contrattu, and not ex maleficio ;, for that 
Vaugh. 101. every Contract implies a Promiſe to perform it, in which the Teſtator 
moo > himſelf could not wage his Law, becauſe he could not make Oath that he 
= « Simple had diſcharged the Duty before the Quantum had been aſcertained by a 


Contract can't Jury. 
be recovered 
againſt an Executor by Action of Debt, yet it may by Aſſu mpſit. Lev, 200, 201. 


Hob. 216. So where in Caſe againſt an Executor the Plaintiff declared, that he pro- 
2 and ſecuted an Attachment of Privilege againſt the Teſtator; and that the Teſ- 
; tator, in Conſideration that he would forbear any further Proceedings, pro- 
miſed to pay him gol. and it was held, that the Action lay againſt the Exe- 

cutor, this being ſuch a Contract as bound the Teſtator himſelf. 
Cro. Jac. 405, Alſo it hath been reſolved, that there is no Difference between a Promiſe 
417, 571. to pay a Debt certain and a Promiſe to do a Collateral Act, which is incer- 
Jon. 16. tain, and reſts only in Damages, as a Promiſe to give ſuch a Fortune with 
Parvorrt and Ji; Daughter, to deliver up ſuch a Bond, Cc. afid that wherever in thoſe 


Carter. ; W. . a k | 
. Caſes the Teſtator himſelf is liable to an Action, his Executors ſhall be liable 
Cro. Jac. 062. allo. 2 


Rol. Rep. 266. Sander and Efterlie, S. P. 
* 


Raym So where a Prohibition was prayed, becauſe a Parſon libelled in the 
_— 1 Spiritual Court for Tithes, ſubſtracted (4) by the Teſtator, againſt an 
Ruſiil. Exe- 
Sid. 18. 0 

and Keb. 692. S. C. Lev. 39. S. P. (4) So where an Adminiſtrator to his Son brought Debt for 
Tithes, and it was moved in Arreſt of Judgment, that this Action being given for the Contempt and 
Wrong done to the Inteitate does not lie for the Adminiſtrator ; the Intent of the Statute 2 & 3 E. 6. 
c. 13. being to give Remedy only to the Party grieved; but it was reſolved, that it lay for the Admibil(- 
trator of the Party grieved, that here was a Duty as well as a Wrong. Vent. 30. Sir William Moreton 
and Hopkins, 2 Keb. 502. S. C. Sid. 457. 8. C. in which laſt Book it is ſaid, that it will not lie 
againſt the Executor of him who did the Wrong, but Qu, & wide Yelv, 63. 2 Inſt, 650, Rol. Abr. 
912. | . a 


* * 
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Executor, upon this Ground, that it was a Perſonal Tort, that died * Page 445 
with the Perſon y at leaſt the Penalty given by the Statute ſhould not be 
recovered after the Party's Death who offended ; but the Court denied the 
Prohibition, and held, that the Rule, that quod oritur ex delifio & non ex 
contradtu ſhould not charge the Executor, did not extend to the Caſe of 
Tithes. g 

Trover lies againſt Executors, for this Action is not merely ex Maleficio, ud, Tit. 
which dies with the Perſon, but here there is ſuppoſed an Intention in the Trover and 
Teſtator to reſtore the Goods to the right Owner, for the Law will not pre- Converſion, 
ſume an Intention of Injury in any Perſon; and therefore the Maleficium is 


in the Executors, in not making Reſtitution accordingly. + Sed gu. 

— g If the Specific 
Goods did not come to the Hands of the Executor? In a late Argument in B. R. a Caſe of Collins 2 
perell, 22 & 23 Geo. 2. B. R. was cited, that an Action of Trover does not lie againſt an Adminiſtrator for 
Trover and Converſion by the Inteſtate. But gu. if in that Caſe, it was proved that the Specific Goods came 
to the Hands of the Adminiſtrator, or, if the Determination was not, that the Action did not lie againſt him 
as Adminiſtrator ? 


And though the Rule at Common Law, that a Perſonal Action dies with 
the Perſon, hath been conſtrued equally ro extend to Wrongs and Injuries 1 
done by or to the Teſtator; ſuch as Aſſaults and Batteries, Breaches of 22. 2 
Truſt, Sc. yet it ſeems, that an Executor in ſome Caſes may within the Mod. 125. 
Equity of 4 E. 3. cap. 7. de bonis Aſportatis in Vita Teftatoris, maintain an 2 Ld. Raym. 
Sion for an Injury done to his Teſtator; whereas, if it had been done by 27 ½ !592- 
. » oi . . : Salk. 12. pl. 1. 
the Teſtator, it would have come within the Rule of Adio Per ſonalis mori- 


Vent. 30, 
tur cum Perſona. * Sid. 48, 80. 


+ 6 12 Mod. 71, 
565. Ld. Raym. 40, 437, 698, 733, 973- 2 Ld. Raym. 1073. Gilb. Eq. Rep. 190. Stra, 60, 


576. 


And therefore it hath been held, that if a Sheriff ſuffers a Perſon in his you: 6 
Cuſtody on meſne Proceſs to eſcape, that the Executor of the Party, at — 1 | 
whole Suit he was in Cuſtody, may maintain an Action againſt him; be- Latch. 67, 
cauſe the Body of the Priſoner being a Pledge for the Debr, the Executor Noy 87. 
might be otherwiſe without any Remedy, which is an Injury to the Goods, 2 ver. 
and not to the Perſon of the Teſtator (a): But in this Caſe, if the Sheriff o. Gar. 


died, the Party could have no Remedy againſt his Executor. *. 297. 8. P. 


Rol. Abr. 
921. 8. P. 6 Mod. 126. S. P. and the ſame Diverſity, (a) So an Executor may charge another Exe- 


cutor for a Devaſtavit, to the Injury of his Teſtator; but at Common Law the Executor of en Ext cutor was 
not liable for a Devaſtavit of the firſt Executor. Salk, 314. pl. 22. 2 Ld. Raym. 971, 1502. — [See 
infra, Div. 3. 

ty * 

So where to a Fieri facias the Sheriff made a falſe Return, viz. that he , Mod. 403. 
| levied only ſo much, when in Truth he had actually levied more; and the P'illiams ver, 
Executor of the Party brought an Action for this falſe Return; and ad- Cary. _ 
judged, that it lay; for this was not properly an Injury done to the Perſon ow. — 2 
of the Teſtator, for then moritur cum Perſona, but it was an Injury to his u Fa, 

1 judged For 
Eſtate. | by levying 
| the Goods a 

Right was veſted in the Teſtator. Cro. Car. 297. S. P. but no Reſolution, 


3. Of Remedies againſt Executors or Adminiſtrators of Executors. 


It ſeems agreed, that Executors or Adminiſtrators of Executors or Admi- Rol. Abr. 


niſtrators were not at (5) Common Law liable to the Devaſtavits of thoſe 920. 


| 2 Lev. 110 
133. 3 Keb. 462, 530. Vent. 292. (5) But in Chancery ſuch Executors and Adminiſtrators were 
made liable as far as they had Aſſets. 2 Mod. 203. Chan. Ca. 302. 2 Chan, Ca. 217. 2 Stra. 716.— 
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ae they repreſented, becauſe they could not be ſuppoſed to know how their 
— Onn- Teſtators or Inteſtates had diſpoſed of the Goods; and therefore this was 


ditors and Le- eſteemed Adio Perſonalis que moritur cum Perſona. 
gatees may | 


follow the Aſſets into whoſe Hands ſoever they come. Chan, Ca. 57. 2 Vern. 75- | 


Page 446 But it being found very inconvenient, that where an Executor de joy 
tort died, there could be no Remedy at Law agaioſt his Executors or Ad. 
miniſtrators; or that where a lawful Executor made an Alteration of the 
Goods of the Teſtator, and died, that Creditors to the firſt Teſtator 
ſhould be diſappointed of their Debts, though ſuch Executor left ſufficient 
Aſſets. 

Therefore by an Act of 30 Car. 2. c. 7. Creditors were enabled to re. 

4 cover their Debts of the Executors and Adminiſtrators of Executors in 
& their own Wrong; and this Act by the 4 8 5 W. & M. cap. 24. is 
© made perpetual; and allo by the ſaid laſt mentioned Act reciting, that 
e jt had been doubted, whether the 30 Car. 2. extended to any Executor 
© or Executors, Adminiſtrator or Adminiſtrators of any Executor or Admi- 
6 niſtrator of Right, who, for Want of Privity in Law, were not before 
«© anſwerable; it is enacted and declared, that all and every the Executor 
« and Executors, Admimilrator or Adminiſtrators of ſuch Executor or Ad- 
<* miniſtrator of Right, who ſhall waſte or convert to his own Uſe Goods, 
6 Chattels or Eſtate of his Teſtator or Inteſtate, ſhall from thenceforth be 
& liable and chargeable in the ſame Manner as his or their, Teſtator or In- 

+ And upon © teſtate ſhould or might have been.” T 


this Statute 

the Executor or Adminiſtrator of a rightful Executor or Adminiltrator, ſhall be charged upon a Devr/tavit 
of the Teſtator or Inteſtate, for the Word ( Aamini/trator) comprehends him, R. 3 Mod, ;13,—Seg 
ant? 432. n. a | 


4. Where Executors and Adminiftratots ſhall be excuſed from 
Colts. | 


Cro. Jac. 228, Executors and Adminiſtrators, when Plaintiffs, Pay no Coſts, for they: 
Yely. 168. ſue in Auter droit, and are but Truſtees for the Creditors, and are not pre- 
N. Bendl. 19. ſumed to be ſufficiently conuzant in the Perſonal Contracts of thoſe they 


pl. 28. a . fl. | 
8 repreſent; and therefore are not comprehended within the Statutes 23 U. 8. 


Keilw. 207, cap. 13. 4 Jac. 1. cap. 3. or 8 & 9W.& M. cap. 10. which give De- 
Hutt. 69, 79. fendants Coſts.“ . 

Cro. Eliz. 69, | 

503. Cro. Car 289. Winch. 10, 70. Rol. Rep. 63. Sav. 133. Carth. 281. 4 Mod. 244. 3 Lev, 
373- Skin. 400. pl. 34. See Ld. Raym. 437. 2 Id. Raym. 865, 1215, 14'3. 8 Mod. 108. 
10 Mod, 276. 11 Mod. 135. pl. 17. 174. pl. 18. 196. pl. 11. 256. pl. 10. 12 Mod. 440. Comyty 
162. pl. 110. Barnes's Notes C. P. go, 103, 110. 2 Barnes 99, 100, 102, 106, 122, Stra, 188, 
682. Latch 214, 480. 2 Ld. Raym. 1413. Andr. 357. 2 Stra. 871. Barnes Notes C. P. 110, 
contra. And ſee Caf. Temp. King, C. and Hardw. C. J. 70. 2 Barnard. K. B. 154. 2 Stra. 977, 
2 Barnard. K. B. 465. 2 Stra. 1106. Andr. 356. Salk. 314. pl. 21. 7 Mod. 48. 6 Mod. 93. 


* But if they are nonſuited, 'or Judgment, "as in caſe of a Nonſuit, given on the Statute, gu. If they are 
not liable to Colts? | | 


But if Executors or Adminiſtrators bring an Action in their own Right, 
as for a Converſion or Treſpaſs in their own Time, they ſhall pay Colts, 


although they name themſelves Executors, for this is but Surpluſage, 


Latch. 220. 
Vent. 92. 6 Mod. 944 181. 7 Mod 98, 118. But for this, and where the Action ſhall be ſaid to be in 
their own Right, vide Tit. Coſts, Letter (E). Will. Rep. 482. 593. 2 Will. Rep. 285, pl. 76, 298. 


pt. 81. 3 Will Rep. 347, 373- Pl. 103. and the Authorities in the preceding Section. 
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So an Executor Defendant ſhall pay Coſts in all Caſes, and the Judgment Plow. 183. 
is de bonis Teſtatoris, fi, Sc. & fi non, tunc de bonis Propriis; alſo when he Hard. 165. 
is Defendant, and there is Judgment for him, he ſhall have his Coſts. Hat 60903 

Where q udgment againſt an Adminiſtrator for Coſts de Bonis Propriis, and Trin. F Ann, 
Error brought that it 6ught do have been d} Bohis Nate, , nulla bong, in B. R. 


then de bonis Propriis ; and this way agreed td be Error; but whether this ev and 


Judgment for the Coſts might not be reverſed without affecting the principal re. 


Judgment was the Queſtion, they being diſtinct Judgments ; and is was 
held by Holt Chief Juſtice, that if Judgment be given for Recovery of 
Dower and meſne Profits in Damages, it may be reverſed for the one, and 
tand for the other; and he took this Difference; If one Part of the Judg- 
ment be warranted by Act of Parliament, and the other by Cochon 
Law, this may be reverſed for Part, and ſtand for the other; but if All be 
at Common Law, it muſt ſtand or be reverſed in all; and in this Caſe 
the Judgment for the Coſts was reverſed, and the principal Judgment 


* 5. Executors and Adminiſtrators excuſed from putting in Special Page 447 
Bail. | 


1 


Lit Rep. 2. 
(a) Altho' an 


"oO . . E 7.2 : A 
Plaintiff, and it was pretended he was intitled to have Special Bail by his Privilege. Sid. 6 Rac os rat 


the Cauſe is removed from an Inferior Court to a Superior ; for this would encourage Plaintiffs to commence 


their Actions againſt Executors in ſuch Inferior Courts. 2 Lev. 204. Sid, 418. Lev. 245, 268. 2 Jon. 


8z, Salk. 98. pl. 4. but Lit, Rep. 8 1. cont, 


Hence it hath been held, that if there be a Judgment againſt an Exe. Cro Jac. 350. 
cutor for the Debt de hom Teſtatoris, and for the Damages only de bonis Pro- Go/d/mith ver, 
priis, he may bring Error, and have a Super ſedeas, without giving Sureties, CP: : 
according to 3 Fac. 1. cap. 8. for though the Words of the Statute are ge- g. P. Jae. 59. 
nerf, yet it muſt be intended where Judgment is againſt the Defendant Lit. Rep. 2. 
himſelf upon his own Bond, or where the Judgment is general againſt Exe- S. P. 
cutors; for it would be unteaſonable they ſhould find Sureties to pay the Keb. 716, 
whole out of their own Eftate,, - 8. P. 

But upon a Deveſtavit Executors ſhall be held to Special Bail; and here: Lev. 145. 
in the Difference is, that upon a bare Suggeſtion of a Devaſtavit, an Exe. Sid. 63. 
cutor ſhall, not be held to Special Bail; but where upon a Judgment Earth. 264. 
_ againſt him Execution is taken out, and the Sheriff returns a Devaſtavit, Comb. 206. 

upon an Action of Debt upon this Judgment the Executor ſhall be held to 
Special Ball. | | | 8 | 
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HEREVER a Right, Title or Intereſt is deſtroyed or taken 
away by the Act of God, Operation of Law, or Act of 
the Party, this in many Books is called anaExtinguiſh- 
ment. 3 | | 

But as it is a Word of a large Signification, and relative to other 
Things elſewhere treated of, I ſhall here -only conſider it briefly as it 
regards the following Matters, to which it ſeems to be moſt frequently 
applied. . 


Co. Lit. 147. b. 
Rol. Abr. 933. 


4 * 


| (A) Of the Extinguiſhment of Rents. 448. 

N (B) Ot the Extinguiſhment of Copyholds. 451. 
(O) Of the Ertinguiſhment of Common. 451. 
f | (D) Df the Extinguichment of Debts. 452. 


| — —ä — — = 
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| *Page 448 * (A) Ok the Extinguiſhment of Rents. 


Pollexf. 142. JF a Leſſor purchaſes the Tenancy from his Leſſee, the Leſſor cannot 

have both the Rent and the Land; nor can the Tenant be under any 

Obligation to pay the Rent, when the Land, which was the Conſideration 

thereof, is reſumed by the Leſſor into his own Hands; and this Reſumption 

(a) That the or Purchaſe of the Tenancy makes what is (a) properly called an Extinguiſh- 

Rent in this ment of the Rent; that is, the Rent can never become due or payable by 

Caſe 3 extin the Tenant, by virtue of the Donation which created the Tenancy, when 

| nary, 199 the Land or Tenancy 1s conveyed to the Leſlor, in as abſolute a Manner as 

| But ifa he was ſeiſed of the Rent. S - 
| | 5 _—_ 4 for the Life of B. and 4. dies, living B. the Rent is determined upon the Death of 4. equally 
as if granted to him for his own Life; and in this Caſe the Rent is ſaid more properly to be determined than 


extinguiſhed. Vaugh. 199.—So when either the Rent or Land are ſo conveyed, not abſolutely or finally, 


but for a certain Time, after which the Rent will be again revived ; this is properly called a Su/pen/ion of 
the Rent. Vaugh. 199. | 


Bro. Extin- But if the Conveyance to the Leſſor was not abſolute, but upon Condi- 
guiſhment 17. tion; or if it were only of a particular Eſtate, of ſhorter Duration than the 
* Mor 39» Eſtate which the Leſſor had in the Rent; in theſe Caſes, though there be 


Pollexf. 142. an Union of the Tenancy and the Rent in the ſame Hand, yet becauſe 
that Union is but temporary, for upon the Performance of the Condition, 
or Determination of the particular Eſtate, the Tenant is reſtored to the 

Enjoyment of the Land, and conſequently the Obligation to pay the Rent 

bi revives; therefore the Rent in ſuch Cafe is only ſ#ſpended, and not ex- 

tinguiſhed, 


I 
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Alſo if the Lands demiſed be evicted from the Tenant, or recovered by ., Rol. Abr. 
a Title Paramount, the Leſſee is diſcharged from the Payment of the Rent 429. 
from the Time of ſuch Eviction; and this is alſo called an Extinguiſhment Hob. 82. 
of the Rent. But notwithſtanding ſuch Recovery or Eviction, the Tenant Ir 
(5).ſhall pay the Rent which became due (c) before the Recovery; becauſe 01. b. 18 
the Enjoyment of the Land being the Conſideration for which the Tenant R the 
was obliged to pay the Rent, ſo long as the Conſideration continued, the Leaſe was 
Obligation muſt be in Force; there being the ſame Reaſon that the Tenant 4 I. 
ſhould pay the Rent for Part of the Time contracted for, as for the whole the Lens 
Term, if he had enjoyed the Land fo long. i | 


under the - 
Sanction of a legal Contract, and the peaceable Enjoyment of the Land during the Time he held it, was a 


ſuficient Obligation on bim to pay the Rent, 2 Rol. Abt. 429. Hob. 6. (c) But if the Tenant be 


cuſted by a Title Paramount, before the Day appointed for the Payment of the Rent, ſuch Eviction intirely 
diſcharges the Tenant from the Payment of any Part of the Rent. 10 Co. 128. a.“ 


* 


— 


* But if the Perſon having Title recovers in Ejectment againſt the Tenant, and lays bis Demiſe far enough 


back to include the Time the Tenant held, the Tenant will be anſwerable to the Perſon ſo recording 2 
the meſne Profits. 


* | C3 * . 
For the ſame Reaſon, if Part only of the Land letten be evicted from the 10 Co. 128. 


Tenant, ſuch Eviction is a Diſcharge of the Rent in Proportion to the Value Rob Abr. 
of the Land evicted. 135 


Dyer 56. 

If a Man who hath a Rent-Service “ purchaſes Part of the Land out of Lit. Sea. 222. 
which the Rent iſſues, the Rent · Service is not extinguiſhed, but ſhall be ap- * See the De- 
portioned according to the Value of the Land; ſo that ſuch Purchaſe is a my" of 
Diſcharge to the Tenant for ſo much of the Rent only as the Value of the 4 V. fs 
Land purchafed amoun's unto, | E 57 

Bur if a Man has a Rent-Charge, || and purchaſes Part of the Land out of Lit. Sea. 2223 


which the Rent iſſues, the whole Rent is extinguiſhed, and conſequently 223. _ 
the Tenant diſcharged from the Payment of it. 8 Co. 105, 


[| See Definition of Rent-charge, 4 V. 336. 


But in this Caſe, if the Grantor by Deed reciting the Purchaſe had Co. Lit. 147. 
granted that the Grantee ſhould diſtrain for the ſame Rent in the Re- | 
* ſidue of the Land, the whole Rent-Charge had been preſerved ; becauſe “ Page 449 
ſuch Power of Diſtreſs had amounted to a new Grant. 

But the Law has carried this Notion of Extinguiſhment only to ſuch Lit. Sect. 224. 
Caſes where the Grantee of the Rent wilfully by his own Act prevents the Oe. Li. 149 * 
Operation of the Grant according to the Original Intention thereof; for if ö 
Part of the Land defcends to the Grantee of the Rent- Charge, the Rent 
ſhall be apportioned according to the Value of the Land; for the Grantee 
in this Caſe is perfectly paſſive, and concurs not by an Act of his to defeat 
the Intention of the Grant; and therefore it would be unreaſonable and 
ſevere, that he ſhould be puniſhed without his Default, or concurring in 
that Act which extinguiſhes the Rent. we | mA? 7 

Hence likewiſe it is, that if a Man grants a Rent-Charge out of two Co. Lit. 148 b. 
Acres, and afterwards the Grantee recovereth one Acre by Title Paramount 
the Grant, the whole Rent ſhall not be extinguiſhed, becauſe the Law, 

that gives the Remedy for the Recovery of a Man's Right, will not pre- 
vent the Proſecution of ſuch Right, by depriving the Proſecutor of a 
greater Profit than the Thing recovered may amount to; but in this Caſe 
there ſhall be no Apportionment, but the Grantee ſhall have the whole Rent 

after he has recovered the one Acre; becauſe by the Grant each Acre 


is charged with the whole Rent; and upon the Recovery it appears, that 
Vor. 11, 6 | the 
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Extinguiſhment. 


the Grantor had no Intereſt in ane Acre, and conſequently could not c 
itz and therefore the Grant being to be taken moſt ſtrongly againſt him, 
the whole Rent ſhall continue after the Recovery, becauſe the Grant was 
originally for ſo much, and therefore ſhall iſſue out of that Land which he had 
Power to Charge ; whereas in the former Caſe the Grantor had, at the Time 
of the Grant, Power to charge all the Land; and therefore when Part of 
the Land, ſubject to ſuch Charge, comes to the Grantee by Act of Law * 
| it is reaſonable at leaſt that the Charge ſhould be apportioned. 
Co.Lit.448.22 Alſo a Rent-Charge may in ſome Caſes be apportioned by the AR of the 


nnn... 


But Gori Party; as if the Grantee releaſes Part of his Rent to the Tenant of the Lang, 
_ ſuch Relcaſe does not extinguiſh the whole Rent; ſo if the Gramee gives 


Part of it to a Stranger, and the Tenant attorns, ſuch Grant ſhall not extin. + + 


guiſh the Reſidue, which the Grantee never parted with, becauſe ſuch Re. 
leaſe or Diſpoſition makes no Alteration in the Original Grant, nor defeats 
the Intention of it, as the Purchaſe of Part of the Land does, for the whole 


Rent is till ĩſſuable out of the whole Land according to the original Inten- 


tion of the Grant. 
6 Co. 1. Here allo, as to the Apportionment of a Rent- Service, by the Purchaſe 
Bruerton's of the Leſſor of Part of the Tenancy, we muſt diſtioguiſh between Services 


Caſe. diviſible in their own Nature, as a Rent, and ſuch as are indiviſible, as a 

SHI % Horſe, a Hawk, c. For in the laſt Caſe, if the Lord purchaſe Part of 

Mans — the Tenancy, there can be no Apportionment of the Service from the N& 
ture of the Thing; and therefore ſuch Service is extinct, and the Tenant 
diſcharged from the Payment of it ; for the whole Tenancy being equally 
chargeable with the Payment of j ſuch Service, the Lord by his own AR 
ſhall not diſcharge Part, and throw the whole Burthen upon the Reſidue, 
for his own private Benefit and Advantage. . 

6 Co. 1, 2. Bur if ſuch intire Services were for the Benefit of the Publick, as Knight- 

Co, Lit. 149. Service and Caſtle-guard, for the Defence of the Realm, or for te Admi- 

niſtration of Juſtice z or if ſuch entire Service were a Work of Charity or 
Piety ; in all ſuch Caſes the Tenant is ſtill chargeable with the whole Ser- 
vice; for there can be no Apportionment, becauſe the Thing in its Nature 
is indiviſible, and the Whole ſhall not be extinguiſhed, becauſe the Pub- 
liek has an Intereſt in ſuch Services, and therefore ſhall not be prejudiced 
by the private Tranſactions of the Parties. | 

Co.Lit.149-2 So where the Tenure is by a Service in its Nature indiviſible, as by a 
Horſe, or a Hawk, &c. which are only for the private Benefit or 
Pleafure of the Lord; yet if Part of the Tenancy comes to the Lord 

Page 450 by Deſcent, the Service is not extinguiſhed ; becauſe here is no Conſent 
or Concurrence of the Lord to the Diviſion. 

2 Inſt, 504. It was formerly doubted, whether a Rent-Service incident to a Reverſion 


Rol. Abr. 234. could be apportioned, or was not utterly extinguiſhed by a Grant of 


Cro.Eliz.651, Part of the Reverſion; for ſince the Reverſion and Rent incident thereto 
8 3 were intire in their Creation, they thought it hard, that by the Act of 
8 Co. 79. the Leſſor they ſhould be divided, and thereby the Tenant made liable 
Dyer. 326. to ſeveral Actions and Diſtreſſes for the Recovery of them; but it was 
Hob. 177. at length reſolved, that the Reverfion, being a Thing in its Nature ſever- 
2 17285. able, the Rent as incident to it may be divided too, becauſe that being 
e made in Retribution for the Land, ought from the Nature of it, to be 
paid to thoſe who are to have the Land upon the Expiration of the 
Leaſe ; and hence it is that the Rent paſles incidently with the Reverſion, 
without any expreſs Mention of it in the Grant ; belides the Tenant has 
really no Prejudice from ſuch Grant, becauſe it is in his Power, and his 
Duty to prevent the ſeveral Suits and Diſtreſſes by a punctual Payment of 
(a) Ni. be- the Rent; and therefore he ought not to complain of a Miſchief which 
fore the 4 &] he wilfully brings upon himſelf; beſides that, (a) formerly ſuch Grants 


5 Ant. could not take Effect without the Attornment and Conſent of the nay 
16. 49 | ut 


5 
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but on the other Hand it would be extremely prejudicial, if upon ſuch 
Grants the Rent ſhould not be apportioned, becauſe. then the Leſſor could 
not out of his Eſtate make a Proviſion for his younger Children, or anſwer 
the Contingencies of his 2 amily which are in View. , |_| .. | wr 
If Leſſee for Life or Years ſurrenders Part, or if he commit à For- co. Lit. 148.4. 

feirute of Part by making a'Feoffment, or doing Waſte, there can be no Rol. Abr. 235. 
Colour to conſtrue theſe Acts an Extinguiſhment of the whole Rent; but in Pyer 5: 4. 
theſe Caſes the Rent ſhall be apportioned, becauſe the Rent is a Retribution WE 17 
for the Land, and therefore mult neceſlarily ceaſe according to the Propor - 
tion of the Land reſumed by the Leſſor; for it were abſurd, that the Leſſor 
Mould have both the Land and Retribution for it; but the whole Rent is 
not extinguiſhed, becauſe from the Nature of the Contract the Rent is to be 

paid in Conſideration of the Enjoyment of the Land, and therefore the 


Tenant ſhall be — to pay the Rent in Proportion to the Land which 


he enjoys; ſo if the Leſſot grant the Reverſion of Part to the Leſſee, the 
Rent ſhall be apportioned. 


There ſeems to have been Variety of Opinions, whether the Leffor's Co. L it. 148. b 
entring wrongfully into Part of the Lands demiſed did not ſuſpend the EE _ 
whole Rent during ſuch tortious Entry, or whether the Rent ought not to 48. n 
be apportioned; and jt is now ſettled, that ſuch tortious Entry ſuſpends Rol. Abr. 938. 
the whole Rent; for if any Apportionment were allowed in this Caſe, it 4 Co. 52. 
would be in the Power of the Lord or Leſſor to reſume any Part of the? 2 135. 
Land againſt bis own Engagement and Contract, and ſo, by taking that * * 
which lies moſt o mmodiouſiy for the Tenant, render the Remainder in Pollex. 142, 
Effect uſeleſs, on put him to the Expence to reſtore himſelf to ſuch Part by 144. 
Courſe of Law; and therefore to prevent theſe Inconveniencies, and that Vent. 277. 
no Man might be encouraged to injure or difturb his Tenant, whom he 
ought to protect and defend, it hath been reſolved, that ſuch Diſſeiſin or 

tortious Entry ſuſpends the whole Rent, and that the Tenant or Leſſee is 


diſcharged from the Payment of any Part of it till he is reſtored to che 
whole Poſſeſſion. * 00 
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(B) Of the Extinguiſhment of Copyholds. Page 45. 


S to the Extinguiſhment of Copyholds it is laid down as a general Rule, Hutt. 81. 
that any Act of the Copyholder's, which denotes his Intention to hold Cro. Eliz. 21. 


1 0 : 4 : i 
no longer of his Lord, and amounts to a Determination of his Will, is an 2 


Tit. Copybold. 
Extinguiſhment of his Copyhold. Letter (K). 


As (a) if a Copyholder in Fee accepts a Leafe for Years of the (5) ſame (a) Moor 184. 
Land from the Lord, this determines his Copyhold Eſtate; or (c) if the? Co. 16. b. 


Lord leaſes the Copy hold to another, and the Copyholder accepts an Aſſign- yn 9s 
ment from the Leſſee, his Copy hold is extinct. 5 


for Vears of 
the Manor, that is only a Suſpenſion of his Copyhold during the Term. Cro. Jac. 84. Sav. 70. But in 
other Books it is ſaid to be extiogeifhed, as in Cro. Eliz. 7. Moor 185. and in 4 Co. 31. it is ſaid, that 
the Leftee may in this Caſe regrant the Copyhold again to whom he pleaſes. (e) 2 Co. 17. Leon. 70. 
And. 191. Goulf, 34. Rol. Abr. 5 10. 8. C. 


80 (d) if a Copyholder bargains and ſells his Copyhold to the Leſſee for (4) Hut. 65. 
Years of the Manor, his Copyhold is thereby extinguiſhed, or (e) if he 1 S. C. 
ins with his Lord in a Feoffment of the Manor, his Copyhold is thereby * 


extinct; 


4 
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extinct; for theſs are Acts which denote his Intention to hold no longer by 
G your N. | PIT | 

And. 199. So if a Copyholder accepts to hold of his Lord, by Bill under the Lord's 

Latch 213. Hand, this determines his Copyhold ; ſo if he accepts an Eſtate for Life by 
Parol, if there be Livery, this is an Extinguiſhment; otherwiſe not; for 
without Livery nothing but an Eftate at Will paſſes, which cannot merge 


or extinguiſh an Eftate at Will. 
If one ſeiſed of a Manor in Right of his Wife lets Lands by Indenture 


for Years; this doth not deftroy the Cuſtom as to the Wife; for (a) after 
(a) Soif a the Death of her Huſband ſhe may demiſe it again by Copy. 


Copy holder 
inte / merries with the Feme Seignioreſs ; this is no Extinguiſhment, but only a Suſpenſion. . Sav. 66. Co, 


Copy holder 172,-—S0 if the Copyholder hath the Manor in Execution. Co. Copyholder 172. 0 0 


Cro.Eliz.459. 


| So if a Copyhold is in the Hands of a Subject, who after becomes King, 
2 Sid. 82. the Copyhold is extinct, for it is below the Majeſty of a King to perform 


8 ſuch ſcrvile Services; yet after his Deceaſe the next that hath Right ſhall 
adjudged, & be admitted, and the Tenure revived. 


wide 2 Leon. 


208. 4 Co. 26. b. Cro. Eliz. 103. 
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1 (C) Ok the Extinguiſhment of Common. 
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Co. Lit. 122. FF a Commoner, who hath Common appurtenant, purchaſes Part of 


| e. 53 1. the Land in which he hath ſuch Common, this is an Extinguiſhmens 
Owen 122, Of the Common; but if ſuch Purchaſe had been made by one who had 


4 Co. 37. Common appendant; this being of common Right muſt be apportioned 
alſo both Common appendant and appurtenant ſhall be apportioned by 
Alienation of Part of the Land to which the Common, is appendant or 


appurtenant. 
A Releaſe of Common in one Acre is an Extinguiſhment cf the whole 


But for this 
4 Co. 37. Common. 


8 Co. 136. 
Show. 350. 4 Mod. 365. & wide Title Common, Letter (E). And where there may be Relief in Equity 


againſt an Extinguiſhment, 2 Vern. 250, 


*Page 432 (D) Df the Extinguiſhment of Debts. 


Bur. Rep. 9. IT ſeems to be agreed as a general Rule, that a Creditor's accepting a 
R. i | higher Security than he had before, is an Extinguiſhment of the firſt 
, Debt; as if a Creditor by ſimple Contract accepts an Obligation, this ex- 


Le inguiſhes the Gmple Contradk Dabi.'+ 
Yelv. 38. So if a Man accepts a Bond for a Legacy, he cannot after ſue for his 
| Legacy in the Spiritual Court; for by the Deed the Legacy is extinct, and 
it is become a mere Debt at Common Law. 
Co. 44. b. So if a Bond Creditor obtains Judgment on the Bond, or has Judgment 
| acknowledged to him, he cannot afterwards bring an Action on the Bond; 
for the Debt is drowned in the Judgment, which is a Security of a higher 


Nature than the Bond. 
But 


. * — ah 
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Extingutſinnent. 


But theſe Caſes. moſt be underſtood where the Debtor himſelf enters 2 Leon. 110, 
into theſe Secumties and therefore if a Stranger give Bond for a ſimple-Can- 
tract Debt due by another, this does not extinguiſh, the ſimple. Contract 

Debt; but if upon making the Contract, a Stranger gives, Bond. for it, or 

being preſent, promiſes to give Bond for it, and after does ſo, the Debt by 

ſimple Contract is extinguiſhed, the Obligation being made upon, or pur- 

ſuant to the Contract. | 


ec 
1 
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But the Accepting a Security of an inferior Nature is by no Means an * 
Excinguiſhment of the firſt Debt; as if a Bond be given in Satisfaction of Bron 249 


wnl. 29. 


a judgment. a Ctco. Jac. 649. 


| : | N . 65. Like 
Point adjodged, vhete it was pleaded, that av Annuity was granted, in Diſcharge. of a Bong. 


Alſo the Accepting a Security of equal Degree is no Extinguiſhment of Cro. Elia. 354, 
the firlt Debt; as where an Obligee has a ſecond-Bond given to him; far RD, 


one Deed cannot determine the Duty upon another. Lit. Rep 58. 


Alfo it is ſaid to have been adjudged, that if the Condition of an Obliga- 6 Co. 44. 
tion be to pay 101. at a Day, which is not paid at the Day, but after the Ne 
Day the Obligee acceprs a Statute Staple from the Obligor for the ſame Debt, 5 _ 1 
n: n . "ay . . iggen SCAIE, 
in full Satisfaction of the Obligation; yet this is not any Satisfaction; for Rel Abr.470. 
though the Statute be a Matter of Record and higher than the Obligation, Cro. Car. 86. 
yet the Obligation remains in Force, and the Obligee hath. his Election to 8. C. cited. 
ſue the one or the other. 0. 

If an Infant becomes indebred for Neceſſaries, and the Party takes Bond Cro. Eliz. 920. 
of the Infant; this ſhall: not extinguiſh the ſimple Contract; for the Bond 
has no Force. 

Debts are alfo ſaid to be-extinguiſhed where a Creditor makes his Debtor Hob. 10. 
Executor; for in his Caſe he cannot ſue himſelf z but where notwithſtand- Rol. Abr. 920. 
ing ſuch Debts remain Aſſets, vide Fit. Executors and Adminiſirators, Let- 
ter (A) 379, Ge. | | 

So where the Obligor marries the Obligee, this is ſaid to be an Extin- 
guiſhment of the Debt; for by the Intermarriage they become one Perſon, 


and cannot ſue each other; but for this vide Tit, Baron and Feme, Letter 
(E.) | 


Exrtoztion. by * Page 453 


XTORTION is ſaid by my Lord Cake to ſignify any Oppreſſion 
by Colour or Pretence of Right, and in this reſpect it is ſaid to = Lit, 
be more heinous than Robbery itſelf; as alſo, that it is uſually at- Ref 
tended with the aggravating Sin of Perjury. a 
| 2 Hawk: 
| P. C. 170. Cro. Car. 438, 448. 


Vox. II. 6 K But 
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49. came before the Juſtices in Eyre, are not within this Statute; as aiſo He- 


(a) That an Information for Extortion muſt ſet forth the Time when the Offerce was committed, 4 Mod. 


Bail for C. whom he has arreſted, this is Extortion at the Common Law. Szotesbury v. Smith. H. 33 Geo. 2, 


Ertortion. | 


_ * —— 


25 ——— 


Co. Lit. 368. But in a ſtrict Senſe it is defined, the Taking of Money by any Officer, 
10 Co. 102. by Colour of his Office, either where none at all is due, or not lo much 4s 
due, or where it is not yet due. * nene 
2 Inſt. 209. By the Common Law, as aiſo by the Statute of Meſtm. i cap. 26. it is 
Co. Lit. 368. declared and enacted to be Extottion, for any Sheriff or other Migiſler of 
the King, whoſe Office any-ways concerns the Adminiſtration or EX*eurion 
of Juſtice, or the common Good of the Subject, to take any Reward whag- 
ſoever, except what he received fromthe Kmg. + © ul] 
And this Inſtitution hath been thought ſo conducive to the Good of the 
Publick, that all (a) Preſcriptions whatſoever, which have b-en:contrary to 
(a) 43 E. 3. it, have been held to be void: As (5) where the Clerk of the Market 
+ or Abr. Claimed certain Fees as due Time out of Mind, for the Examination of 
226. Weights and Meaſures; and this was adjudged to be void. 
(b) Moor 5 23. ED e 
2 Inſt. 209. 4 Inſt. 274. | 


mY 


21 H. 7.17. But the ſtated and known Fees allowed by the Courts of Juſtice to their 

Co. Lit. 368. reſpective Officers for their Labour and Trouble; are not reſtrained by the 
Common Law, or by the ſaid Statute of Vim. 1. c. 16. and therefore ſuch 
Fees may be legally demanded and inſiſted upon, without any Danger of 
Extortion. } et) A 

21H.7.17. And for this Reaſon it is held, that the Fee of 209: called the Bar-Fee, 

2 Inſt. 176, taken Time out of Mind by the Sheriff for every Priſoner that is acqui:ted, 


mar p. C. and the Fee of a Penny claimed by the Coroner from every Jiſae, whea he 


cauſe they are due of Courſe as Perquiſites, whether any Ting be done by 
ſuch Sheriff or Coroner, or not. | | 
2 Inſt. 210. Alſo it ſeems that an Officer, who takes a Reward which is voluntarily 
8 given to him, and which has been uſual in certain Cafes, for the more 
re 32% diligent or expeditious Performance of his Duty, cannot be ſaid to be guilty 
of Extortion; for without ſuch a Premium it would be impoſſible ia many 
Caſes to have the Laws executed with Vigour and Succeſs. 
But it has been always held, that a Promiſe to pay an Officer Money 


Rol. Abr. 16. for the doing of a Thing, which the Law will not ſuffer him to take any 


3 . — Thing for, is merely void, however freely and voluntarily it may appear 
Noy 76. to have been made. | 
Jon. 65. 


Cro, Eliz. 654. Moor 468. Cro. Jac. 103. 


2 Rol. Abr. This Offence of Extortion is puniſhable at Common Law by Fine and 
2.2.33» 57 Impriſonment, and allo by a Removal from the Office in the Execution 
4 ray — whereof it was committed; and there is a farther additional Puniſhment by 
the Statute of Meſim. 1. c. 26. with Regard to the Perſons to which the 
Statute extends, by which it is enacted, ** That no Sheriff nor other King's 

Officer ſhall take any Reward. to do his Office, but ſhall be paid of that 

*© which they take of the King; and that he who ſo dorh ſhall yield twice 

| * as much, and ſhall be puniſhed at the King's Pleaſure.” 
Page 454 lf an Indictment of Extortion charges J. S. with the Taking of 305. as 
Sid. 91. The Bailiff of an Hundred colore Officit, without (a) ſhewing for what he took it; 


King and this is good, at leaſt after Verdict, for perhaps he might claim it generally, 
Cover. | | 


101, 103. That the Court of King's Bench will not quaſh an Indictment for Extortion or Op- 
preſſion, though erroneous, but oblige the Party to plead or demur to it. 5 Mod. 13 ———— {lf tbe 
Chancellar and Regiſter of a Dioceſe compel an Executor to prove a Will in the Biſhop's Court, knowing 
it had been proved in the Prerogative, and take Fees, this is Extortion at the Common Law, Rex v. L5:gan, 
H. 4 Geo. Stra. 73. — If a Bailiff takes Bargains for Money to be paid him by A. to accept J. and B, as 


2 Burr. 924——As to Feu, —A Receiver of Feefarm- Renis can take only 4 4. for one Acquittance 
/ | | (cho! 


as being due to him as Bailiff, in which Caſe the Taking could not be (mo for ſe- 
re expreſſed. TP 


| veral Years) 
| 2 Ie and if the 
Party brings the Acquittance ready written, he muſt ſign it gratis ; and if the Party tenders his Rent, and 


refuſes to pay for the Acquittance, the Receiver cannot diſtrain for both. Roberts v. Middleton, p. 1741. 
Bunb. 348. 


Fairs and Markets, 


(A) Of the Right to a Fair oz Parket. 455. 
And herein, | 
1. How a Right to a Fair or Market muſt firſt commence, 


455. 


2, Of the Owner's Remedy for a Diſturbance in the Enjoy 
ment of them. 455. 


(B) Ot the Manner of holding Fairs and Markets. 456. 
And herein, 8 


1. In what Place they are to be held. 456. 
2. At what Time they are to be held. 456. 
3. How long to continue. 457. 


(C) Of the Duty and Power of Owners of Fairs and Har- 
kets in Things incident to them. 457. 
(D) Df the Toll and other Duties which Owners of Fairs 
and Markets are intitled to. 458. 


And herein, 


1. Where ſuch Tolls, Cc. ſhall be ſaid to be reaſonable and 
legally due. 458. 8 


2. What Perſons are exempt from Payment thereof. 4 59. 


(E) How far a Sale in a Fair o2 Market⸗overt changes the 
Property of a Thing ſold therein. 459. 


(A) Df 
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* Page 455 (A) Of the Right to a Fair o2 Market: And 


herein, 


9 


1. How a Right to a Fair or Market muſt firſt commence. 


HE firſt Inſtitution of Fairs and Markets ſeems plainly to be for 

the better Regulation. of Trade and Commerce, and that Mer. 
1 chants and Traders may be furniſhed with ſuch Commodities as 
(a) Vide the they want at (a) a particular Mart, without that Trouble and 
1&2P.& Loſs of Time which muſt neceſſarily attend travelling about from Place to 
M. c. 7. Place; and therefore, as this is a Matter of univerſal Concern to the Com- 


which aſſigns i : ; 
2. Roth of monwealth, ſo it;hath always,been held, that no Perſon can claim a Fair or 


| the Decay of Market, unleſß, i de by Giant from the King, or by Preſcription, which 


Trade in ſuppoſes ſuc b. 

Cities and | | 

Towns, to Perſons not ſelling their Goods in Fairs and Markets, and enaQts, that all Country People ſhall 
ſell in ſome open Market, Cc. & wide 2 Lev. 89. and does not prohibit Inhabitants of one Market Town 
to ſell in another. 


3 Mod. 127. And therefore if any Perſon ſets up any ſuch Fair or Market without the 
King's Authority, a 2% Warrants lies againſt him, and the Perſpns who 
frequent ſuch Fair, &c. may be puniſhed by Fine to the King. 

3 Lev. 222. Alſo it ſeems, that if the King grants a Patent for holding a Fair or 
Market, without a Writ Ad quod damnum executed and returned, that the 

ſame may be repealed by (6) Scire facies; for though ſuch Fairs and 

3 . Markets are a Benefit to the Commonwealth, yet too great a Number of 

lance, Hud them may become Nuſances to the Public, as well as a Detriment to thoſe 

permittat, &c. who have more antient Grants. 


as well as by 
Scire facias, for which wide Dyer 197, 276. 2 Inſt, 406. 


3 Lev. 220, So where a Writ of Ad quod damnum is deceitfully executed, as where 
221. TheKing J. S. intending to get a Patent for a Market every Tue/day. in Chatham, 
* iran which is within a Mile and a half of Rocheſter, in which there is a Market 
2 Vent. 344. every Wedneſday and Friday, took out a Writ of Ad quod damnum, which 
12 was executed the fame Day it bote Teſte, and thirty Miles from Rocheſter, 

without Notice to the Mayor, &c, of Rocbeſter; and the Patent obtained 


thereupon was repealed by Scire facias. 


2. Of the Owner's Remedy for a Diſturbance in the Enjoyment 
of them. 


22H.6. 14.b. It ſeems clearly agreed, that-if a Perſon hath a Right to a Fair or Mar- 
41E. 3.24. b. ket, and another erects a Fair or Market ſo near his, that it becomes a 


: * Abr. Nuſance to his Fair, Cc. that for this Detriment and Injury done him, an 
3 That Action on the Caſe lies; for it is implied in the (c) King's Grant, that it 
where a Pa- ſhould be no Prejudice to another. | | 

tent is grant- | 

ed to the Prejudice of the Subject, the King of Right is to permit bim, upon his Petition, to uſe his Name 
fer the Repeal of it in a Scrre facias at the King's Suit, and to binder Multiplicity of Actions upon the Caſe. 


2 Vent. 344. 


2 Saund. 192. Alſo, although the new Market be held on a different Day, yet an 
Yardand Ford Action on the Caſe, lies; for this, by foreſtalling the ancient Market, 
djudged, 

Mod, 69. S.C. 10 Mod. 258, 260, 354. 11 Mod. 67. pl. 8. 


2 may 


#* 
* 
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Fairs and Markets. 


may be a greater Injury to the Owner than if held on the ſame Day with 
his. 


* If a Min hath a Fair or Market, and a Stranger diſturbs thoſe who are o Pa 


. 


6 
coming to buy or ſell there, by which he loſes his Toll, or receives ſome 4. L. 156. 


(a) Prejudice in the Profits ariſing from his Fair, &c. an Action on the 2 Vent. 26, 

Caſe lies. | F — * . 
mitted to be 

Law. (a) In caſe the Plaintiff declared, that he was Lord of the Manor of, c. and had a Market, c. 


and that all Butchers, c. ought to ſell in the High Street upon the Stalls of the Plaintiff, paying 1 4. and 
that the Defendant was a Butcher, and fold, Wc, in his own Houſe occult; and the Defendant pleaded, that 
he was an Houſholder, and that Time out of Mind every Houſholder in, Ic. had uſed to ſell, &c. in their 
own Houſes, 8 Co. 127. cited, and held no good Plea. WOT * 


So if upon a Sale in a Fair a Stranger diſturbs the Lord i tak ing the 9 H. 6. 45. 
Toll, an Aion upon the Caſe lies for this. MY 95 hal * 


— — — 
2 


— 


(B) Of the Manner of holding Fairs and 
Markets : And herein, 


1. In what Place they are to be held. 


HE King is the ſole Judge where Fairs and Markets ought to be 3 Mod. 127. 
kept; and therefore it is ſaid, that if he grants a Market to be kept See 2 Rol. 
in ſuch a Place, which happens not to be convenient for the Country, yet Abr. 140. 
the Subjects can go to no other; and if they do, the Owner of the Soil | 
where they meet is liable to an Action at the Suit of the Grantee of the 
Marker. | 
But if no Place be limited for keeping Fair by the King's Grant, the ; Mod. 108. 
Grantees may keep it where they pleaſe, or rather where they can moſt faid by Ch. 
conveniently z and if it be ſo limited, they may keep it in hat Part of Jt | 
ſuch Place they will. | nn 
By bog 13 E. 1. cap, 5. * No Fairs or Markets ſhall be kept in Church- 
10 yar ” i | 


| > Ri Az 1 
2. At what Time they are to be held. 


By the 27 H. 6. cap. 5. © Fairs and Markets on the principal Feaſts, 
vi. Aſcenſion-Day, Corpus Chriſti-Day, Whitſunday, Trinihy-Sunday, and 
all other Sundays, the Aſſumption of our Lady, All- Saints, and Good- 
* Friday, ſhall ceaſe from all ſhewing of Goods and Merchandizes, neceſ- x 
* ſary Victuals only excepted ; upon Pain of Forfeiture of their Goods r 
„ ſhewed, (5) the four Sundays in Harveſt excepted ; and the Fairs or a 
Markets, which are granted to be holden on theſe Feſtivals, may de l Bat © far 
* holden within three Days before of after,” 1 Car, 1. 


* e. 1. and _, 
29 Car. 2.*. 7. by which it is enacted, That no Perſons whatſoever, above fourteen Years old, Mall ex- 
erciſe any worldly Labour, Buſineſs or Work; of their ordinary Calling, on the Lord's Day, (exce 
Works of Neceſſity and Charity, and the Drefling and Selling of Meat in an Trig and Vieualling-houls, 
for thoſe who cannot otherwiſe be provided); on Pain of forfeitipg five Shillings; and no Perſon ſhall pub. 
lickly cry or expoſe to Sale any Goods whatſoever on this Day, (efiepe Milk, which may be ſold before Ni 

in the Morning and after Four in the Afternoon) ; on Pain of forfeiting the ſame. Vid 118 12 W. z. 
c. 24. 1. 14. whereby Mackarel may be ſold before or after Divine Service; and by 9 Ann. c. 23. Coach» 
men or Chairmen may ply on the Lord's Day. | 


vor. II. 3 > 3 How q, 
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1 Page 457 * How long to continuͥm. , | 


By the 2 E. 3. cap. 15. it is eſtabliſhed, ** That it ſhall be commanded 
te to all the Sheriffs of England, and elſewhere, where Need ſhall require, 
© to cry and publiſh, within Liberties and without, that all the Lords 
„ which have Fairs, be it for yielding certain Ferm for the ſame to the 
% King, or otherwiſe, ſhall hold the ſame for the Time they ought to hold 
<* it, and no longer, that is to ſay, ſuch as have them by the King's Char. 

ter granted them, for the Time limited by the ſaid Charters; and alſo 

4 ce they that have them without Charter, for the Time that they ought to 

* hold them of Right; and that every Lord, at the Beginning of his Fair, 

& ſhall there do, cry and publiſh, how long the Fair ſhall endure, to the 

& Intent that Merchants ſhall not be at the ſame Fairs over the Time ſo 

te publiſhed ; upon Pain to be grievouſly puniſhed towards the King; nor 

e the ſaid Lords ſhall not hold them over the due Time, upon Pain to 

& ſeiſe the Fairs into the King's Hands, there to remain till they have 

e have made a Fine to the King for the Offence, after it be duly found, 

| that the Lords held the ſame Fairs longer than they ought; or that the 

= | & Merchants have continued above the Time fo cryed and publiſhed.” 

And by the g E. 3. cap. 5. reciting, that by the above-mentioned Statute 

4 2 E. g. called the Statute of Northampton, there is no certain Puniſhment 

| | | * ordained againſt the Merchants if they ſell after the Time, it is accorded, 
5 „ That the ſaid Merchants, after the ſaid Time, ſhall- cloſe their Booths? 

1 and Stalls, without putting any Manner of Ware or Merchandize to ſell 

it © there; and if it be found that any Merchant from henceforth fell any 

1 | % Ware or Merchandize at the ſaid Fairs, after the ſaid Time, ſuch Mer. 

e chant ſhall forfeit to our Lord the King the double Value of that which 

| | js ſold, and every Man that will ſue for our Lord the King ſhall be re- 
i | « ceived, and alſo have the fourth Part of that which ſhall be loſt at 


1 n 


— — 


(C) Ok the Duty and Power of Owners of 
Fairs and Markets in Things incident to 
= them, f 


i 2 Inſt, 220. F the King grants unto one a Fair or Market, he ſhall have, without 

=: | any Words to that Purpoſe, a Court of Record, called a Court of (a) 

j' (a) That it Pie-powders, as incident thereunto, for that is for Advancement and Ex- 
g well in- bedition of Juſtice, and for the Supporting and Maintenance of the Fair or 
cident to a Market. | 


Fair as to a ; | 
Market, but there may be a Court of Piepowders by Cuſtom, without a Fair or Market, as there may be 
a Market without an Owner. 4 Inſt. 272.—For the Juriſdiction of this Court, wide under Tit. Courts and 


| * their l in general. | | 4 


ot 


e Owners and Governors of Fairs are to take Care that every Thing be 
(3) That ac- ſold accordipg to juſt (5) Weight and Meaſure, who for that and other 


| 
1 cording to | | urpoſes 
an Magna Char- | | N 
| [ ta, cap. 25. there ſhall be but one Weight and one Meaſure of Corn, Wine, Beer and Ale, and one Yard 
| [' throughout the whole Realm; but for the ſeveral Statutes regulating Weights and Meaſures wide 14 E. 3. 
. "of K " wh % ; : 4 at 
bi I : 
4 | | * ; 
3 | . * 

0 | 

4 
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Purpoſes may appoint a Clerk of the Fair or Market, who is to mark « page 
and allow all ſuch Weights, and for his Duty herein can only take his * 12 457 
reaſonable and juſt (a) Fees. B a 3 c. 10. 

| 1 nay | * 44 6 oa 10 1818 R 04 an 37 3. c. 104 
34 E. 3. c. 8. 13 Rich. 2. e. 8 H. 6. e. 5. 7 H. 7. c. 4. 11 H. 7. C. 4. 12H. 7. c. 5. the Statute 
called 1, Ga. 5 19. and 44. Car, 2. c. 8. and wide Dalt, Juſt; c, 112. (a) For this vide 4 Inſt. 274. 
Moor 523: Salk, 329. it 11S | 4 +3; & Yau 


-- 


j | 5 on 90 31 11 4 1571181 N 

Fairs and Markets are ſuch Franchiſes as may be forfeited; as if the 2 Inſt. 220. 
Owners of them hold them contrary to their Charter, as by continuing he — 
them a longer Time than the Charter admits, by Diſuſer, and by extort- „ Mod. 358, 
ing Fee and Duties where none are due, or more than are juſtly due; 


4 * 1 1 


4. * — * * — Ss. 1 FI EY * 
PY th. 3 FY * * ko 
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(D) Of Toll and other Duttes which Owners 
of Fairs and Markets are intitled to: Aud 


herein, 


1. Where ſuch Tolls ſhall be ſaid to be reaſonable and legally due. 
(3) OL payable at a Fair or Market is a reaſonable Sum of Money . ... 

due to the Owner. of the Fair or Market, upon Sale of Things 2 oll. 222: 
tollable within the Fair or Market, or for Stallage, Piccage, or the like. () Toll is a 


| | gene ral Word 
which comprehends all Duties and Payments at a Fair or Market, and therefore a Grant to be diſcharged of 


Toll diſcharges a Man from Piccage and Stallage. Palm. 78. 2 Lutw. 1519.—Viccage is a Sum bf 
Money paid for Leave to dig the Ground to erect a Stall. Palm, 77.—Scallage is a Sum of Money paid for 
Leave to erect a Stall, or to remove a Stall from one Part of the Fair to another. Palm. 57.— But for the 
different Kinds of Tolls, vide 2 Rol. Abr. 522. Mod. 47,231. 2 Mod. 143. Ld. Raym. 385. 4Mod. 

319. 2 Show. 34. pl. 26. 


Toll is a Matter of private Benefit to the Owner of the Fair or Market, | 
and not incident to them; therefore if the King grants a Fair or Market, 2 58. 
and grants no Toll, the Patentee can have none, and ſuch Fair or Market * 


| Wheelbouſe. 
is counted a free Fair or Market. 2 Inſt. 220. 


| | S 
2 Lutw. 1336. S. P. reſolved, 7 Mod. 12: 2 Stra. 471.——|[ Toll is not incident of common Right to 
a Fair, and if it be a new Fair Cuſtom cannot ſupport it. Stra. 1171. ——EcreRting a Stall in a Market 
is not of common Right, and the Stall-Keeper muſt compound as he can. The Mayor of Northampton v. 
Ward, M. 19 Geo. 2. Stra. 1238. Wils. 107. ] | ; 


Alſo if the King, at the Time he grants aFair or Market, grants a Toll * 8 
and the ſame is (c) outrageous and exceſſivej the Grant of the Toll is , Lr 
void, and the ſame becomes a ſree Fair or Market. 714 


1336. 
| | Is (c) That the 
Reaſonableneſs of every Toll muſt be determined by the Diſcretion of the Judge: 2 Inſt. 222. 


But the King, after he has granted a Fair or Market, may grant that 2 Inſt. 221. 
the Patentece may have a reaſonable Toll; but this muſt be in Conſider- 


ation of ſome Benefit accruing from it to thoſe who trade and merchandize 
in ſuch F # or Market. | 5, * 
No Toll ſhall be paid for any Thing brought to the Fair or Market, 2 Iaſt. 221; 
before the ſame is fold, unleſs it be by Cuſtom Time out of Mind, and 
upon ſuch Sale the Toll is co be paid by the Buyer; and — 
3 | ; Lor 


* 


4 
3 — — ES vp —— ” | 
; * Fairs am Markets. 
Lord Coke ſays, That” a Fair or Market by Preſoription is better than one 
by Grant. l Jo's VU EI ot DOE e, {4 #1 q . 1 
And by Weſtm. r. cap. 31. touching them that take outrageout Tol, 
contrary to the common Cuſtom of the Realm in Market-Towns, it is 
provided, „ Tha if any do ſe in the King's Town, which is let in Fes 
Page 439 Farm, the King ſhall (@) ſeiſe into his own Hand the Franchiſe of the 
(a) This muſt « Market; and if it be another's Town, and the fame be done by the 
be 3 « Lord of the Town, the King ſhall de in like Manner; and if it be done 
3 ure) « by a Bailiff or any mean Officer, without the Commandment of his 
Þ 2 Inſt, 221. Lord, he ſhall reſtore-to che Plaintiff ag much more, for the outrageous 
* © Taking, 4s he had of him, if he had carried away his Toll, and ſhall 
1 % have forty Days Impriſonment.” 
4 Roll Ab But where by Cuſtom a Toll is due upon the Sale of any Goods in a 
5 — 06. Fair or Market, and he who ought to pay it refuſes, an (5) Action on the 
4 (% Vide Caſe lies againſt him. 
1 Lev. d 
q all is — a Debt, for which Debt or an Hun ſit lies. [The Owner of a Market cannot diſtrain for 
4 Foll the brought there to be ſold, as Damage feaſant, but he has an Action for the Toll. Ld, Raym. 
A »589.] ST 1 
1 | : 
it | 
4 2. What Perſons are exempt from Payment of Toll. 


9 2 Inſt. 221. If the King, or any of his Progenitors have granted to any to be dif. 
for the Writ charged of Toll, either generally or ſpecially; this Grant is good to diſ- 
. wh =E charge him of all Tolls to the King's own Fairs or Markets, and of the 
5 F. N. B. 503. Tolls, which together with any Fair or Market have been granted after ſuch 
4 vide Grant of Diſcharge ; but cannot difcherge Tolk formerly due to Subjects 
I” 5 34. either by Grant or Preſcription. | 1 
| pl. 26. | | 
1 2 Inſt, 221. Alfo the King himſelf ſhall not pay Toll for any of his Goods; and if 
it any be taken, it is puniſhable within the Statute em. 1. cap. 31. 
4 Toft. 269. So Fenants in Antient Demeſne are fret and quit from all Manner f 
2 Inſt. 221. Tolls in Fairs and Markets, whether ſuch Tenants hold in Fee, for Life, 
Rol. Abr. 321. Years, or at Will. | * 
But this Privilege does not extend 'to him who is a Merchant, and gets 
F 1 228. his Living by Buying and Selling, but is annexed to the Perſon in Reſpect 
er 2... of the Land, and to thoſe Things which do grow, and are the Produce of 
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* * 
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Cro.Eliz.227. 

q | 2 Inſt. . the Land. ä 

3 Rol. Abr. 

321.2. And how this Exemption muſt be ſet forth in Pleading, vide 2 Lutw. 1144.——[By Charter 
H. 1. all the Men of London, and all their Goods, ſhall be free from Scot and Lot, Dane Gilt, and Murder, 
And from all , Paflage and Laſtage, and all other Cuſtoms through all En-giand, and the Ports of the Ses. 
So by Charters 11 H. 3. and 50 f. 3. wide 4 Inſt. 242. So by Charters H. 2. and 1 John; and alſo that 
they ſhall. be free from Brid-Toll, &c, Fide Priv. Lond. 4. See farther Com. Dig. 4 V. 162 


k | — ——_—_— 
[ (E) How far a Sale in a Fair o2 Market. 

ä overt changes the Pꝛoperty of a Thing ſold 
j — | 

11 Ho the Encouragement of Trade, and to render 9 in Fairs | 
1 2 7 3 and Markets ſecure, by the Common Law, every Sale made in a (c) 

| Lach. 144. Fair 


2 Inſt. 713. , 


(e) That the Law is now ſettled, that a Sale in a Fair where no Toll is paid, is as effeQual to charge the Pro 
perty as in any other. 2 Inſt, 714. = 
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Fair or (a) Market-overt transfers a complete Property in the Thing ſold ( That the 
to the Vendee; ſo that however injurious or illegal the Title of the Vendor city of Len- « 
may be, yer the Vendees is good againſt all Men. | don is a Mar- 


5 ket-overt a 
every Day in the Week, except Sundays, ſo that a Sale on any of thofe Days has the ſame E 


ffect as if on a 
Fair or Market-day in another Place. 2 Iuſt. 713. Moor 360. S. P. 2 Browal. 288. Godb, 131. 
8 Co, 127. a. S. P. 


7 N 
2 


But this general Rule, that a Sale in a Market changes the Property, 
mult be ynderſtoo&with the following Reſtrictions: 


1. That this Sale in a Market-overt ſhall not bind the King, although it 2 Taft. 713. 
| bindeth all others, as Infants, Femes Covert, Non Compos, beyond Sea, or 


in Priſon, and whether they were poſſeſſed of them in their own Right, or 8 
as Executors or Adminiſtrators. 


* 2, That though all Fairs and Markets are overt, yet the Sale muſt be * Page 460 
in ſome open Place, as in a Shop, and not in a Warehouſe or other private 5 Co. 83. 
Part of the Houle, ſo that People who go along mey ſee what is a-doing ; — of + 
and therefore if the Shop-door or Windows be fo Thur, that the Goods can- 182 x 
not be ſcen, this alters no Property. | * And. 344. 


| | | — . S. C. and S. P. 
Moor 360. 8. C. and S. P. Poph. 84. S. C. and 8. P. Cro. Elin. 454. 8. P. 8 Co. 127. S. P. 


3. The Things bought muſt be of the Nature and Quality of thoſe which 


the Buyer deals in, and therefore if Plate, &c. are bought in (3) a Scrive- 5, Co. 83. 


ner's Shop in London, this alters no Property, and the true Owner may 2 
maintain Trovet for them. | 


| determined at 
ley, by Popham, Egerton, Auderſin, Brian, and others, Poph, 84. S. C. and S. P. Cro. Fliz, 454. 8 C. 
and S. P. by the Name of the Biſhop of Worceſter's Caſe, And. 344. S. C. and 8. P. Moor 360. 8. C. 
and S. P. and there ſaid that the Law is the ſame, if Horſes are fold in Cheap/iae, or Shop Goods in Smith- 
Feld. Cro. Jac. 68, 69. Taylor and Chamber, S. P. adjudged, (5) And by the 1 foe. „ C 21K 
enicted, That no Sale, Exchange, Pawn, or Mortgage of any Jewels, Plate, Apparel, Houſhold-ſluff, or 
other Goods, of what Kind, Nature or Quality ſoever the {ame ſhall be of, and that ſhall be wrongfully or 
urjuſt!y porloined, taken, robbed or ſtolen from any Perſon or Perſon, or Bodies Politic, and which at any 
Time hereafter ſhall be ſold, uttered, delivered, exchanged, pawnec, or done away within the City of Lon- 
den, or Liberties thereof, or within the City of „ miner in the County of Mid4lrſix, or within Southwark 
in the County of Surry, or within two Miles of the ſaid City of Londan, to any Broker or Brokers or Pawn- 
takers, by any ways or means whatſoever, directly or inditectly, ſhall work or make any Change or Altera- 
tion of the Property or Intereſt of and from any Perſon and Perſons, or Body Politic, from whom ti:e ſame 


Jewels, t late, Apparel, Houſhold-ſtuff or Goods, were or ſhall be wrongfully purloiced, taken robbed or 
ſtolen. 18 


4. The Goods muſt be ſold, and a valuable Conſideration actually paid 2 Iaſt. 713, 
for them. | 


5. If the Buyer knows at the Time of the Sale that the Owner hath not 2 laſt. 713. 


the abſolute Property ; this will not bar the Right Owner. de ga 5 
| N | 3.b.S p. 

6. The Sale muſt be without Covin, or any Combination between the ; Inſt. 717. 
Buyer and Seller, to defraud the true Owner. | 2 And. 315, 


and 3 Co. 78, 
7. If a Sale be made of Goods by a Stranger in a Market-overt, whereby n . z. 
the Right of A. is bound; yet if the Seller acquireth the Goods again, A. 
may take them again, becauſe he was the Wrong doer, and he ſhall nor 
take Advantage of his own Wrong. | | | 
8. There muſt be a Sale and Contract, and therefore a Sale to a Man of , fal. 513. 
his own Goods in Market-overt bindeth not; and likewiſe a Sale in Market- | 
overt by an Infant of ſuch Tenderneſs of Age, as it may appear to the * 
Buyer that he is within Age, or by a Feme Covert, if the Buyer know her 
to be a Feme Covert, unleſs for ſuch Things as ſhe uſually trades for, or 
by the Conſent of her Huſband, bindeth not. 


Vor. II. 6 M 9. The 
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48. 
2 Inſt, 714. 
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2 5 N | . 
last. 713, 9. The Contract muſt be originally and wholly made in the Market- 
714. overt, and not to have the Inception out of the Market, and the Conſum. 
mation in the Market. PI 
2 Iaſt. 714, 10, The Sale muſt not be in the Night, but between Sun-riſing and Sun. 
ſet; but a Sale made in the Night is good to bind the Parties, but not a 
Stranger. | +: GY 
Here alſo we muſt obferve, that at Common Law there was no Reſtitu- 
£5 7: tion of Goods ſtolen on any Proſecution whatfoever, except on an (5) Ap. 
1 peal of Larceny; but to remedy this Inconveniency, and to encourage the 


proſecuting of Felons, | 


Hale's P. C. 212. Latch. 144. (6) For this vide 2 Hawk. P. C. 170, 17r. 


By the 21 H. 8. cap. 11. it is enacted. That if any Felon or Felons 
% do rob, or take away any Money, Goods or Chattels, from any of the 
« King's Subjects, from their Perſons, or otherwiſe within this Realm, 
« and thereof the faid Felon or Felons be indicted, and after arraigned 
e of the ſaid Felony, and found guilty thereof, or otherwiſe attainted 
« by Reaſon of Evidence given by the Party ſo robbed, or Owner of the 
% ſaid Money, Goods or Chattels, or by any other by their Procurement, 
© that then the Party ſo robbed, or Owner, ſhall be reſtored to his 
„ ſaid Money, Goods and Chattels, and that as well the Juſtices of Gaol- 
% Delivery, as other Juſtices before whom any ſuch Felon ſhall be found 
„ guilty, or otherwiſe attainted by Reaſon of Evidence given by the Party 
* {o robbed, or Owner or by any other by their Procurement, have 
« Power by the ſaid Act to award from Time to Time Writs of Re. 
* ſtirution for the ſaid Money, Goods and Chattels, in like Manner as 
though any ſuch Felon or Felons were attainted at the Suit of the Party 
„in Appeal.” 

Since this Statute it hath been the Practice to reſtore the Goods ſtolen, 
upon the Conviction of the Offender, to the Proſecutor of the Indictment, 
notwithſtanding any Sale of them in a Market overt ; but he can be re- 
ſtored to no Goods but thoſe mentioned in the Indictment, 

As to the changing the Property of Horſes by a Sale in a Fair or Market 


covert, the ſame is provided againſt by the 2 & 3 P. & M. cap. 7. and 


31 Eli. 

But more eſpecially by the 31 Eliz. cap. 12. by which it is enacted, 
That no Perſon ſhall, in any Fair or Marker, fell, give, exchange, or 
« put away any Horſe, Mare, Gelding, Colt or Filly, unleſs the Toll-taker 


there or (where no Toll is paid) the Book-keeper, Bailiff, or the chief Of. 


(e) For this 
vide Palm. 
484. Jon. 


e ficer of the ſame Fair or Market, ſhall and will take upon him perfect 
* Knowledge of the Perſon that fo ſhall fell, or offer to ſell, give, or ex- 
* change any Horſe, Sc. and of his true Chriſtian Name, Surname, and 
% Place of Dwelling or Reſiancy, and ſhall enter all the ſame his Knowlege 
* ina Book there kept for Sale of Horſes, or elſe that he ſo ſelling or of- 
« fering to ſell, give, exchange, or put away any Horſe, &c. ſhall bring 
% unto the Toll-taker, or other Officer aforeſaid, of the ſame Fair or Mar- 
« ket, one ſufficient and credible Perſon, that can, ſhall, or will teſtify 
and declare unto, and before ſuch Toll-taker, Book-keeper, or other 
Office, that he knoweth the Party that ſo ſelleth, giveth, exchangeth, or 
„ putteth away ſuch Horſe, Sc. and his true Name, Surname, Myſtery 
* and Dwelling Place, and there enter, or cauſe to be entered in the Book 
of the ſaid Toll-raker or Officer, as well the true Chriſtian Name, Sur- 
% name, Myſtery, and Place of Dwelling or Reſiancy of him that fo ſel 
* leth, giveth, exchangeth, or putteth away ſuch Horſe, Sc. as of (c) him 
163. 
« that 
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« that ſo ſhall reſtify or avouch his Knowledge of the ſame Perſon, and 
| © ſhall alſo cauſe to be entered the very true Price or Value that he ſhall 
have for the ſame Horſe, &c. and that no Perſon ſhall take upon him 
to avouch, teſtity or declare, that he knoweth the Party that ſo ſhall 
offer to ſell, give, exchange, or put away ſuch Horſe, ' Cc. unleſs he do 
indeed truly know the ſame Party and ſhall , truly declare to the Toll- 
taker or other Officer, as well the Chriſtian Name, Surname, Myſtery 
and Place of Dwelling and Reſiancy of himſelf, as of him, of and for 
whom he maketh ſuch Teſtimony and Avouchment, and that no Toll- 
e taker, or other Perſon keeping any Book of Entry of any Sale, Gift, 
Exchange, or putting away of any Horſe, Sc. unleſs he knoweth the 
Party that ſo ſelleth, giveth, exchangeth, or putteth away any ſuch 1 
Horſe, Sc. and his true Chriſtian Name, Surname, Myſtery, and 
Place of his Dwelling or Reſiancy, or the Party that ſhall and will 
teſtify and avouch his Knowledge of the ſame Perſon ſo ſelling, &c. 
any ſuch Horſe, Sc. and his true Chriſtian Name, &c. and ſhall make 
a perfe&t Entry into the ſaid Book, of fuch his Knowledge of the Perſon 
and of the Name, Sc. and alſo the true Price or Value, that ſhall be 
bona fide taken or had for any ſuch Horſe, &c. ſo ſold, given, Sc. fo far l 
* as he can underſtand the ſame; and then give to the Party fo buying, P 
Sc. ſuch Horle, &c. requiring, and paying two Pence for the ſame, a 
true and perfect Note in Writing, of all the full Contents of the ſame, 
ſubſcribed with his Hand, on Pain that every Perſon that ſo ſhall ſell, 
Sc. any Horſe, Sc. without being known to the Toll-taker, or other 
Officer, or without bringing ſuch a Voucher or Witneſs, cauſing the 
ſame to be entered as aforeſaid, and every Toll-taker, Bock keeper, or 
other Officer of Fair or Market offending in the Premiſſes, contrary to 
the true Meaning aforeſaid, ſhall forteit, for every ſuch Default, the 
Sum of 5 J. but allo that every Sale, Gift, &c. of any Horſe, Se. 
not uſed in all Points according to the true Meaning aforeſaid, ſhall be 
void, the one half of all which Forfeiture to be to the Queen's Majeſty, 
her Heirs and Succeſſors, and the other halt to him or them that will 
ſue for the ſame. R 
And by Se#. 4. it is enacted, © That if any Horſe, Sc. ſhall be ſtolen, 
and afterwards ſhall be fold in open Fair or Market, and the ſame ſhall 
be uſed in all Points and Circumſtances as aforeſaid, that yer nevertheleis 
* the Sale of any ſuch Horle, 7c. within fix Months next after the Felony 
done, ſhall not take away the Property of the Owner from whom the 
ſame was ſtolen, fo as Claim be made within ſix Months by the Party 
from whom the ſame was ſtolen, or by his Executors or Adminiſtrators, 
or by any other by any of their Appointment, at or in the Town or Pa- 
riſh where the ſame Horſe, Sc. ſhall be found, before the Mayor or 
other Head Officer of the ſame Town or Pariſh, if the ſame Horſe, c. 
happen to be found, in any Town Corporate or Market Town, or elſe 
before any Juſtice of Peace of that County near to the Place where ſuch 
Horſe, Sc. thall be found, if it be out of a Town Corporate or Market- 
Town, and fo as 30vt be made within forty Days then next enſuing, by 
two ſufficient Witneſizs to be produced and depoſed before fuch Head 
Officer or Juſtice, (who by virtue of this Act ſhall have Authority to mini- 
{ler an Oath in that Behalt) that the Property of the ſame Horſe, Sc. fo 
claimed, was in the Party, by or from whom ſuch Claim is made, and 
was ſtolen from him within fix Months next before ſuch Claim or any 
ſuch Horle, Cc. but that the Party, from whom the faid Fiorſe, Sc. 
was ſtolen, his Executors or Adminiſtrators, ſhall and may, at all Times 
after, notwithſtanding any ſuch Sale or Sales in any Fair or Market 
thereof made, have Froperty and Power to have, take again and enjoy 
the ſaid Horfe, &c. upon Payment or Readineſs or offer to pay the 
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Party, that ſhall Rave the Poſſeſſion and Intereſt of the ſame Horſe . 
« if he will receive and accept it, ſo much Money as the ſame Party ſhall 
« depoſe and ſwear before ſuch Head Officer or Juſtice of Peace, (who by 
virtue of this Act ſhall have Authority to miniſter, and give an Oath 
“ in that Behalf), that he paid for the ſame bona fide, without Fraud or 
1 Colluſion.“ ! | 
[There cannot be a Market Overt for Pawning. Hartop v. Heart, 
P. 16 Geo. 2. Stra. 1187. 1 Wills, 8. 3 Athyns 44. ] 


Page 463 


"Fees. 


EES are certain Perquiſites allowed to Officers who have to do with 
the Adminiſtration of Juſtice, as Recompence for their Labour 
and Trouble; and thele ate either aſcertained by, Acts of Parlia- 
ment, or eſtabliſhed by ancient Ulage, which gives them an equal 

Sanction with an Act of Parliament. 

Of theſe there are ſeveral Kinds; but we ſhall only conſider thoſe about 


ure there hath been moſt Controverſy in our Books, under the following 
eads : | | 


(A) In what Caſes a Fee ſhall be ſaid to be due. 463. 
(B) pow much ſhall be ſaid to be due. 464. & 
(C) At what Time it ſhall be ſaid to be due. 466. 
(D) In what Court Fees are to be recovered. 468. 


(A) Jn what Caſes a Fee ſhall be ſaid to be 
due. 


Co. Lit. 368. T Common Law no Officer, whoſe Office related to the Adminiſtration 
"2 Ge 19% of Juſtice, could take any Reward for doing his Duty, but what he 
2 was to receive from the King. | 

| And this fundamental Maxim of the Common Law is confirmed by Veſt. 


(a) That this 1. cap. 26. which enacts, That no Sheriff, nor other (3) King's Ones 
| cc 14 


comprehends 


Eſcheators, 
Coroners, Bailiffs, Gaolers, the King's Clerk of the Market, Aulbeger, and other inferior Miniſters and Of- 


ficers of the King, whoſe Offices do any way concern the Adminiltration or Execution of Juſtice, 2 Inſt, 
209. And according to my Lord Coke, by ſome Opinions, it extends to the King's Heralds, for they 
are the King's Miniſters, and were long before this AQ. 2 Inſt. 209, | q 


r „ ——yxd— 


« ſhall take any Rewird to do his Office, but ſhall be paid of that which 
t they take of the Kings and that he who fo doth ſhall, yield twice as 
« much, and thall be puniſhed ar the King's Pleafure.“ 

And fo much hath this Law been thought to conduce to the Honour of 4 faſt. 274. 
the King and Welfare of the Subject. that all Preſcriptions whatſoever, which Moor 523. 
have been contrary to it, have bern holden void; as where by Preſcription * 209 
the Clerk of the Market claimed certain Fees for the View and in * Abr. 
tion of all Weights and Meaſures; and it was held merely void. | 

But it hath been holden, that the Fee of 20d. commonly called the 21 H. 7. 17. 
Bar-Fee,, which hath bcen mk<cn, Time out of Mind, by the Sheriff, of 2 Inſt, 210. 
every Priſoner who is acquitted z and alſo the Fee of one Penny, which e. 
was claimed by the Coroner of every Viſne, when he came befote the 
Juſtices in Eyre, ate not within the Meaning of the Statute, becauſe 
they afe not demanded of the Sheriff or Coroner for doing any Thing 
® relating to their Offices, bur claimed as Perquilites of Right belonging to Page 464 
them. | | * 

Alſo it is holden by my Lord Coke, that within the Words of the Sta- 2 Inft. 533. 
tute 34 E. 1. which are Nullum tallagium vel auxilium, per nos vel per bæredes 
noſtros, in reguo noſtro, ponatur ſeu levetur, ſine volumate & aſſenſu Archiepiſ- 
coporum; Epiſcoporum, Comitum, Baronum, Militim, Burg & alorum 
Liberoram com. de regno noſtro, no new Offices can be erected with new Fees; 
or old Offices with new Fees; fot that is a Tallage upon the Subject, which 
cannot be done without common Aſſent by Act of Parliament, | 

(a) But yet it ts holden, that an Office erected for the Public Good, (2) Moor 80k. 
though no Fee is annexed to it, is a good Office; and (5) that the Party, p 1094. 
for the Labour and Pains which he takes in executing of it, may maintain a 5 nu. TY 
(c) Quantum meruit, if not as a Fees yet as a competent Recompence for his (3) Hard.35 1, 
Trouble. 72 24 „ 
jadged. (e) Where A. was libelled agaioſt in the Eecleſiaſtical Court for Fees, and upon Motion a Prohi- 
bition was granted ; for no Court has a Power to eſtabliſh Fees ; the Judge of the Court may think them rea- 
ſonable but that is not binding! but if in a anf merit a Jury think them reaſonable, then they becoms 
eſtabl:ſhed Fees. Salk. 333. pl. 11. Gifard's Caſe, | 


— 


All Fees allowed by Acts of Parliament become eſtabliſhed Fees, and the 2 lift. 210. 
ſeveral Officers intitled to them may maintain Actions of Debt for them. 

Alſo ſuch Fees as have been allowed by the Courts of Juſtice to their Of- 21 H. 7. 17. 
ficers, as a Recompence for their Labour and Attendance, are eftabliſhed Co. Lit. 368. 
Feesz and the Parties (d) cannot be deprived of them without an Act of 9 Preced. 
Parliament. | | ar 

Where a Fee is due by Cuſtom, ſuch Cuſtom, like all others, muſt be Hob. 175. 
reaſonablez and therefore where a Parſon libelled in the Spiritual Court for Rol. Abr. 557. 
a Burying-Fee due to him for every one who died in his Pariſh, though 559; 8. 
buried in another; and the Court held this unreaſonable; and a Prohibition n 
was granted, | | | 

So where a French Proteſtant had his Child baptized at the French Church Salk. 332. pl. 
in the Savoy, and the Vicar of St. Martin's, in which Pariſh it is, together 9 B- 
with the Clerk, libelled againſt him for a Fee of 25. 69. due to him, and Jo Fasse, 
1 5. for the Clerk; and a Prohibition was granted; and in this Caſe it was 12 Mod. 171. 
held by Holt, that no Fee could be due but by Cuſtom, and that a Cuſtom 
for any Perſon to take a Fee for Chriſtening a Child, when he does not Chriſten 
him, is not good; and that the Vicar, if he had a Right to Chriſten, ſhould 
bave libelled for that Right. 


vor. II. 6 N (B) Þow 


_ * 


Fees. 


R—_ 


10 Co. 102. a. 
Co. Lit. 368. 


+ See ante 
454. n. 


liament, or is the known and ſettled Fee in ſuch Cafe. T. 


* 
: 


(B) How much ſhall be ſaid to be due. 
ERE we muſt obſerve in general, that it is Extortion for any Officer 


to take more for executing his Office than is allowed by Act of Par- 


* 


But in this Place we ſhall only take Notice of the Fees of Sheriffs for 


Executions, about which there ſeems to have been the moſt Controverſies 


in our Books. 


Page 46 5 


(a) in the 
printed Sta- 
tutes this Act 
is called 9 
Zu. but by 
the Parlia- 
ment Roll it 
is the 28th, 
and ſo ought 
to be recited, 


[ And this Ob- 
ſervation is 
right, becauſe 
the Roll has 


And for this Purpoſe we ſhall recite the (a) 28 Eliz. cap. 4. by which 


it is enacted, © Thar it ſhall not be lawful to or for any Sheriff, Under. 


Sheriff, Bailiff of Franchiſes or Liberties, nor for any of their or 
either of their Officers, Miniſters, Servants, Bailiffs or Deputies, nor 
* for any of them, by Reaſon or Colour of their or either of their Office 
or Offices, to have, receive or take of any Perſon or Perſons whatſoever, 
directly or indirectly, for the ſerving and executing of any Extent or 
Execution upon the Body, Lands, Goods or Chattels of any Perſon or 
Perſons whatſoever, more or other Conſideration or Recompence than in 
this preſent Act is and ſhall be limited and appointed, which ſhall be 
lawful to be had, received and taken; that is to ſay, twelve Pence of 
and for every twenty Shillings, where the Sum exceedeth not one hundred 
Pounds; and Six-pence of and for every twenty Shillings, being over 
and above the ſaid Sum of 100 J. that he or they ſhall ſo levy or extend, 
and deliver in Execution, or take the Body in Execution for, by Virtue 
and Force of any ſuch Extent or Execution whatſoever ; upon Pain and 


been ſearcheg ©** Penalty that all and every Sheriff, Under-Sheriff, Bailiff of Franchiſes 
in a modern © and Liberties, their and every of their Miniſters, Servants, Officers, 
Caſe, and «© Bailiffs or Deputies, which at any Time ſhall directly or indirectly do the 
- wary be 4 contrary, ſhall loſe and forfeit to the Party grieved his treble Damages; 
e 28h.) «© and ſhall forfeit the Sum of 40 l. for every Time that he, they or any 
e of them, ſhall do the contrary z the one Moiety thereof to be to our 
© Sovereign Lady the Queen, her Heirs and Succeſſors; and the other 
% Moiety thereof to the Party or Parties that will ſue for the ſame by any 
% Plaint, Action, Suit, Bill or Information, wherein no Eſſoign, Wager 
© of Law or Protection ſhall be allowed. | 
Provided always, that this Act, or any Thing therein contained, ſhall 
e not extend to any Fees to be taken or had for any Execution within any 
„City or Town Corporate,”. 
In the Conſtruction of this Statute the following Points have been 
holden : 
1. That though the Words of the Statute are, that it ſhall not be lawful 
Moor 853. for the Sheriff to take any more, or greater Fee, than by the Act is limited, 
pl. 1166. c. that herein by Implication at leaſt, if not by expreſs Words, a Right 
LOOP and is given the Sheriff to demand thoſe Fees mentioned in the Statute; and 
adjadged. conſequently that he may, as in all Cafes where a Statute creates a Debt or 
Latch ig, Duty, (2) maintain an Action of Debt for them. 
?oph. 175. | / | 
Pal: 44 Salk. 331. S. P. admitted, & vide Cro. Eliz. 335. (5) bat he cannot take a Bond for 


his Fees, though he takes it for no more than the Statute allows, and bring Debt on that. 
Cro. Jac. 103. Cro, Car. 286. 


Poph. 173. 
Welden ver. 
Feſ'y. 

Hill. 1 Car. 1, 
Latch. 17, 18, 52. Palm. 399, 400. Bendl. 165. Noy, 75. S. C. adjudged by three Judges again 
9. 


Winch. 51, 52. 


2. It hath been adjudged, that the Sheriff ſhall have a Shilling per Pound 


for the firſt Hundred, and Six- pence per Pound for every other Pound ex- 


ceeding 


i 


* 
1 8 * 


Fees. 


_—— 


ceeding a Hundred! and not Six-pence for every Pound where the whole c.. C. j. 
Debt happens to exceed a hundred Pound; for by this Conſtruction the Cro. Car. 
Sheriff would have leſs where the Debt was 199 J. than if it wefe but,top J. 286-7. F 
and the Intention of the Statute was ro allow Sheriffs ſuch reaſonable. Fees r 
as would incovrage them to diſcharge this Branch of their Duty ſo much , 6000 205 Pe) 
favoured by the Law, with Vigour and Succeſs ; whb Before were back- Trin 8s. 
ward and intimidated, by Reaſon of the Dangers they run from Eſcapes, Cat 1. 
Sc. from engaging herein; and therefore it has been held the moſt 498 


reaſonable Conſtruction to allow them their Fees in Proportion to ſuch — : 
Dan ger. 4 ww TL | 2 a affirmed on a2 
| _ Writ of Error. Salk. 33 1. 8. P. admitted to be Law, vid Cro. Elis. 263-4; 


— 


3. It hath been reſolved, on the Proviſo of the ſaid Statute, that it (hall * Page 466 
not extend to any Fees to be taken for any Execution within any City Latch. 17, 18, 
* or Town Corporate; that this muſt be intended of Executions on Judg- Poph. 173. 
ments given in thoſe Courts; and that therefore where a Sheriff executes a Pm. 399, 


udgment given in Weſtminſter- Hall in a City or Town Corporate, he is as $27: „ 
2 intitle to his Fees, purſuant to this Statute, as kale Execttion had — . 
been done in any Part of the County at large; for herein the Sheriff runs cen. 
as great a Riſque, and his Trouble is as great; but where both the Judg- Cro Eliz, 
ment and Execution are within a-limited Juriſdition;” it cannot be pre- 2 
ſumed to be attended with equal Difficulty; and therefore the Proviſo in © N 
WN Wy - 746 


Mod. 97. 
the Statute excludes them. Where Be 


| | + Ras. ', 5+ Aftion of 
Debt was t by the Bailiff of the Palace Court of the Biſhop of Rechefter for Fees, upon Execution of 
Judgment in that Court, purſuant to this Statute ; and after Verdict for the Plaintiff the Judgment was 


nor Town Corporate where the Execution was made; nor was, it within the Reaſon thereof, becauſe the 
Biſhop's Juriſdiction is as large as his Dioceſe ; and the Reaſon of the Proviſo, that no Execution Fees 
ſhoula be taken in Cities and Towns Corporate, is from the Narrowneſs of thoſe Juriſdiftions, which 


renders Executions in them mere eaſy and leſs dangerous. Salk. 331. Brockwel and Lock 8. C. but no 
Judgment. We ne 


4. It hath been reſolved, that the Bailiff of (a) a Liberty, who executes 1 
a Judgment given in Weſtminſter-Hall, is intitled to the tees, within the Poph 1 BY : 
Words and Meaning of the Statute z and not the Sheriff of the County, Salk 331. 
who directs his Precept to him. | 7 pl. 4. 
Dalt. Sheriff 
526 S. P. And there ſaid, that the conſtant Practice was ſo, and Noy 27. Cooper and Hes S. P. adjudged, 
tor he ſhall anſwer for the Eſcape, &c. and therefore ought to have the Fees. (e) So if the Execution of a 
Judgment in Weſtminſter be in a City, which is a County of itſelf, the Sheriff there ſhall have his full 


Fees, for he is the proper Officer to the Courts above. Latch 19. Palm. 401. Dalt. 527. Cro. 
Eliz. 263-4 | | | 


5. It ſeems agreed, that if a Sheriff makes an Extent, and before the Winch 50,51. 
Liberate a new Sheriff is choſen, the new Sheriff ſhall have the Fees ap- ? * 


pointed by the Statute. Dal Sheriff, 


526. 
6. It hath been reſolved, that the Statute does not extend to Real Exe- Salk. 33 1. 
cutions, ſuch as Habere facias ſeiſinam, or Poſſeſſionem, but only to Executions pl. 6. 
in Perſonal Actions; alſo it is ſaid, that the Statute does not extend to _ and 
Executions upon Statutes Merchant, Recognizances, &c. and that the Act 
is to be underſtood of Caſes where the Judgment Redditur in Invitum, and 
not by the voluntary Confeſſion of the Party. F | | + Certainly 


the Sheriff 
is intitled to his Fees on a Judgment by Confeſſion, 


7. That 


ſtaid, although it was objected, that the Proviſo in the Statute could not extend to it, being neither a City 


; 
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Heuey $2, | 4. That for executing a Capias Utlagatum, or for a Warrant t execute; it 
2 Brdwal. or for a Return of it, no Fee is due io the Sheriff, becauſe this is ar th. 
ee Suit of the King. 


Salk 331. 6, It ſeems to have been reſolved, that upon a Capias ad. ſatis ciendum _ 
pl. 6, the Sheriff ſhall have his Fees for the (a) whole Debt; alſo G) if one in 
(a) But * Execution dies, and a Fieri facias iſſues againſt his Goods, the Sheriff ſhall 
NT as | have his Fees upon executing the Fieri facias, for his Trouble was as great 
Rial: whore as at firſt, ko | | ako $> 

haps the | | La. 

wry 7 not worth 40 7. it is utreaſonable that the Sheriff ſhould have 6 4. for every Pound of the Debt. 
Cro, Jac. tog. per Curiam, & wide Salk. 331, pl 6. where by Treby Chief Juſtice, in ſuch Caſe be thall have 
Fees according to the Sum levied, and not according to the Debt .1ecovered. But this is denied by 
Powel, becauſe the Party might detain the Land till he was ſatisfied the entire Debt; and the Plaintiff is by 


having made his Election barred of all oer Execytiqns. (% Hide Skin. 363. pl. 7. 


8 


8 — . 


dts.” ad ” - 933 . .® 7" 


(0) At what Time tt hail be ſaid to be due. 


Co. Lit. 368. E RE alſo we muſt obſerve, that it is Extortion for an Officer © 
16Co. 102-2, take his Fee befare it is due; and therefore (c) where an Under, 
(e) Salk. Sheriff refuſed to execute a Capias ad ſatisfaciendum til he had his Fees, 


EY 


3 32 4 the Court held that the Plaintiff might bring an Action againſt him for not 
G, Nieden doing his Duty, or might pay him his Fees, and then indict him for (4) 


that av Un- Extortion. 

der Sheriff | ; , | 
might attend for refuſing to execute a Fieri facias till his Shilling and Pence were paid, the Court would not 
grant th e Rule, but faid i was Extortion, for which he might be indicted. Salk. 331. pl. 5. 


*Page 467 lf a Habeas Corpus ad ſubjiciendum be directed to a Gaoler, he muſt 
Keb. 272. bring up the Priſoner although his Fees were not paid him; and he cannot 


pl. 57 excule himſelf of the Contempt to the Court, by alledging, that the Pri- 


ſoner did not tender him his Fees, bo, 
Alfo it is no Excuſe for not obeying a Writ of Habeas 4 fati- 

h 89. ying 0 as Corpus ad faci 
Keb. 289. endum & recipiendum, that the Priſoner did not tender him his Fees. . 


2 Jon. 178. 
but Keb. 566. cont. 


But if the Gaoler brings up the Priſoner by virtue of ſuch Habeas Car- 

: , the Court will not turn him over till the Gaoler be paid all his Fees; 

But for 8 nor, according to ſome Opinions, till he be paid all that is due to him for 

Reb 5 the Priſoner's Diet; for that a Gaoler is not compellable to find his Priſoner 
Co. Lit. 295. Suſtenance. | 


9 Co. 87. | | 
Plow. 68. a. 2 Rol. Abr. 32. 2 Jones 178. 


Fitz. Coron, If a Perſon pleads his Pardon, the Judges may inſiſt on the uſual Fee of 
294- | © Gloves to themſelves and Officers, before they allow it. 
4 E. 4. 10. b. 


Pulton de pace 88. a. Kelinge 25. 2 Jon. 56. Sid. 452. 


Salk. 332. If an erroneous Writ be delivered to the Sheriff, and he executes it, he 
pl. 7. ſhall have his Fees, though the Writ be erroneous. 
Earle and a 
Plummer. 
2 It 


„ * 


th. 
— 


_— 2 
_ 


Ic ſeems to be laid down in the old Books as a Diſtinction, that upon an Poph. 170. 
Extent of Land upon a Statute, the Sheriff is to have his Fees, ſo much Winch 51, 


Pound, according to the Statute immediately; but that upon an Elegit ** P. and 
Ci not to have them (a) till the Liberate. A . 


riff cannot 
take his Salary, appointed by the Statute, till a complete Execution, viz. till the Liberate; for the Words 


of the Statute are in the Negative, and do not eſtabliſh the Fees, but only tolerate them. (a) And there- 
fore if the Conuzee ſue an Extent, and then refuſe to ſue the Liberate, to the Intent to defraud the Sheriff of 
his Fees, the Sheriff may have his Remedy by Action on the Caſe, Winch 51. per Hobart. 


F 


But where the Sheriff, having executed an Elegit, brought an Action of Salk. 209. pl. 
Debt for his Fees; and it was objected, that this was not within the Sta- 7 233. Pl. 12. 
tute, the Execution not being complete, for the Plaintiff could not enter - 
but muſt bring his Ejectment; and it was held by Halt, that there was the 2 La. Raym: 
ſame Reaſon for Fees for executing an Elegit as an Extent; for upon an 1212, : 
Elegit the Sheriff returns, that he has taken an Inquiſition, extended the 
Lands, and delivered them to the Plaintiff, and that there is a Liberate in 
the Body of the Writ of Elegit, on the Return of which the Plaintiff may 
enter; for by the Return he becomes Tenant by Elegit, and may maintain 
an Ejectment, and aſſign his Intereſt upon the Land; but the Defend- 
ant's continuing in Poſſeſſion after the Return of the Writ turns the Plain- 
tiff's Eſtate to a Right, and therefore he muſt enter to aſſign; and his 
being put to an Ejectment is no Reaſon, for in caſe of an Extent upon a 
Statute, where the Liberate is diſtinct, he cannot enter by Force; it is 
true he may without Force, and ſo he may here; and Powell ſaid, that 
Extent generally is the Word of the Statute 28 Eliz..c. 4. and that an Ex- 


tent upon an Elegit was an Extent within the Statute, as well as an Extent 
upon a Statute, | 
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* (D) In what Court Fees are to be recovered. *Page 468 


But it hath been held; that Chancellors, Regiſters'and PrpRors, who are _ | 
Officers of Temporal Profit, and whoſe Fees do not refarsto the Juriſdic- 17 Leon. 


257 | 4 | : 4 d VN l 14 113 . / _ . * — 1 | a 59. ' 
Mod. 167. 2 Keb. 615. 108. dan „ 1% 4 Mod. 254. 5 Mod. 242. 10 Mod. 261, 440. 
6 om | \ DIE a+ } 4 


| ne to ome rl gn yd ron 07G wa, 

As where the Regiſter in the Ecclefialtical Court libelled there for 45, 6. Salk. 333. pl. 
for his Fees, and progeeded to Ex communication; and che Defendunt fg. 10. Ballard 
geſted, that the Office of Regiſter was a Temporal Office, and a Frechold, d Gerrard. 
and moved for a Prohibition, which was granted; for the Court hath no 
Power to compel the Party to pay Fees to their Officers, but they muſt 
bring their Quantum meruit; or it the Office be a Freehold, they may bring 
an Aſſiſe, for the Denial of juſt Fees is a Diſſeiſin; although it was objected, 
that this Caſe differed from that of a Proctor, becauſe a Regiſter is a mere 


Officer of the Court, and the Court may appoint a reaſonable Fee to the 
Officers that attend them, 


Vol. II. 66 0 


* z 


So 


Fees. 


8 Sw 


— 


2 


Salk. 330. pl. So a Prohibition was granted to ſtay a Suit in the Archdeacon of Titch- 

2 Goflin and $415 Court, againſt Churchwardens for a Fee for Swearing them and taking 

Elliſin. their Preſentments, becauſe no Fees could be due but by Cuſtom, or for 
Work done, in which Caſe a Quantum meruit lay, 

Hil, 5 Ann. So where the Dean and Chapter of the Cathedral Church of Exeter, 


Choe having the Freehold and Inheritance of the ſaid Church, had by Preſcrip- 


Exeter ver, tion 101. for every Corpſe that was buried in the ſaid Church; and the De. 
Drue. fendant's Teſtator being buried there, without their Licence, the Defendant 
Salk. 334. Pl. refuſed to pay the 10 l. for which they ſued him in the Eccleſiaſtical Court; 
and on ſhewing Cauſe why a Prohibition ſnould not go, it was urged, that 
none can preſcribe to have a Burying - place in a Cathedral Church, for the 
Pariſhioners have nothing to do with it, nor pay any Tithes to it; but in 
the Pariſh Church to which they pay Tithes and other Duties, there ſuch a 
Preſcription may be good, and in the Church-yard they have a Right to be 
buried without any Preſcription z but the Court held, admitting that no 
Perſon could preſcribe to bury in a Cathedral Church, and admitting that 
this Fee, like that of 20 l. which is ufually paid for burying in the Cathedral 
Church of Weſtminſter, is reaſonable, yet it is not of Spiritual Cognizance, 
but is in Nature of a Licence, on which a Quantum meruit may be brought, 
and the conſtant Uſage to pay ſo much given in Evidence; and therefore the 
Prohibition was granted. 


"Page 469 : F elony, 


Hoever becomes infamous by the Commiſſion of a Crime 
which ſubjects him to a Capital Puniſhment, is ſaid to be guilty 
of Felony ; which ex vi Termini, ſays my Lord Coke, ſig- 
nifies guodlibet crimen felleo animo perpetratum, and can 

be expreſſed by no Periphraſis or Word equivalent, without the Word 
Felonice. | | 
Felony is inoluded in (a) High Treaſon, Murder, Robbery, Burglary, 
Ones Rape, Sodomy, &c. but for theſe we ſhall refer to their proper Heads 
Pardon of Fe- and in this Place chiefly conſider it as it is a Violation of a Man's Pro- 


lony diſ- perty, known by the Name of Larceny. 
charges an . | | 


Spelm. Gloſſ. 


verbo Felonia 


214. 
Co. Lit. 391. 


pm of High Treaſon, if it wants the Word Proditorie. H. P. C. 11. 3 Inſt, 151, Hauk. 


. 65. 


For 


A... 
_—_— 


For the better Underſtanding whereof we ſhall conſider, 


(A) Of what Nature the Things taken muſt be, to con- 
ſtitute the Offence Felony. 469. 

(B) pow far the Gaods ought to belong to another. 471. 

(c) What ſhall be ſaid to be a felonfous and fraudulent 
Taking. 472+ 3 

(D) pat ſhall be faid to be a carrying away. 474. 

(E) By whom the Dffence may be committed. 475. 


F) Df what Galue the Goods muſt be; and herein of the 
Difference between Szand and Petit Larceny. 475. 


(G) Where the Offender is 02 is not excluded his Clergy. 
470. 


(H) Where the Offender is to be Tranſpozted. 478. 


_ 


— __ —l 


* 


— 


(A) Ok what Nature the Things taken muſt be, 
to conſtitute the Dffence Felony, 


ERE it may be proper to take Notice, that in the Times of the 
Military Tenures every Tenant was obliged to attend in the Camp; 
and there being no Proviſion made out of the Public Stock for them, as 
there is now-a-days for our Mercenary Soldiery, it was neceſſary for every 
Freeman to carry with him his own Proviſion ; which obliged them to a 
very ſevere and rigid Juſtice upon all Perſons who ſhould violate any Man's 
Property; otherwiſe Camps would have been Scenes of intolerable 
Violence, and every Man would have periſhed by his Neighbour's Sword, 
and not by his Enemies. Hence they learned the Inſtitution of puniſhing 
Theft by Death, and from thence they derived it into their Civil State, 
which conſiſting of the ſame Orders and Conditions of Men, it was ne- 
ceſſary that the lame Meaſures of Juſtice ſhould be uſed both at Home 
and in the Camp; for they could not underſtand that a Freeman ſhould 
be puniſhed otherwiſe in the Camp than in the Civil State, as they thought 
Juſtice was the ſame, and could not alter with the Diſtinction of Coun- 
tries and Places; and therefore it is that in this “ Puniſhment our Law * Page 470 
differs from the (a) Roman and Moſaick Laws, which only obliges thoſe S.P.C 
Sort of Offenders to the Reſtitution of four-fold, and Cuſtom hath ap- 8 
proved the Method; for ſhould we admit a Reſtitution from ſuch profligate 4 ; 
Offenders, we ſhould have no End of Rapine and Violence. | 


Hence we have the Reaſon of the Diſtinction between the Real and Per- 
ſonal Property, and why our Law does not puniſh the Stealing (4) of (5) 12 All. 32, 


Corn or Graſs growing, or Apples on a Tree, or (c) Lead on a Church or = Os 
| Houſe Cromp. 37. 
18 H. 8.2. 
8. P. O. 25. b. Mod 89. Allen 83. 2 Keb 875. Vent. 187. (e) But now by the 4 Geo. 2. c. 32. 


every Perſo1 who ſhall teal or rip, cut or break, with Latent to ſteal, any Lead, Iron Bar, Iron Gate, Iron 
4 | 
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Felony. 


ſadoe, r Houſe with Death; becauſe theſe never came under the Camp Dif. 
Iron Rail cipline; and therefore it was not neceſſary to guard this Sort of Pro. 


. perty with ſuch Sanguinary Laws, where the Redreſs may be by a Civil 


any Dwell- Action. | 
ing-bouſe, "IM | 

Ovt-houſe, Coach-houſe, Stable, or other Building uſed or occupied with ſuch Dwelling-houſe, or thereunto 
belonging, or to any other Building whatſoever ; or fixed in any Garden, Orchard, Court-yard, Fence or 


Outlet, belonging to any Dwelling-bouſe, or other Building, ſhall be deemed and conſtrued to be guilty of 


Felony ; and the Court, before whom ſuch Perſons ſhall be tried, ſhell and hereby have Power to tranſport 
ſoch Felons for ſeven Years ; as alſo ſuch Perſons who fhall be aiding, abetting or aſſiſting in ſtealing, &. 
or who ſhall buy or receive any ſuch Lead, c. knowing the ſame to be ſtolen, | 


Vent. 187. But if they are ſevered from the Freehold, whether by the Owner, or 

Hawk. P. C. even by the Thief himſelf, if he ſever them at one Time and then come 

93. again at another Time and take them, it is Felony. 

3 Inſt. 109, If a Man take away a Box of Charters, this is not Felony, becauſe they 

H. P. C. 66. are the Muniments of the Freehold, and relate to the Eſtate at home, and 
not to the Proviſions that were ufed in ſupplying the Camp abroad. 

(% H. P. C. But it is ſaid, in (d) Hale, to be Felony to take away an Obligation for 


57. Money, and the Reaſon hereof may be, becauſe Securities might be taken 


to anſwer Money at the Camp from a neighbouring Freeholder ;z and 
therefore there was the ſame Reaſon they ſhouid be within this Proviſion, 
as that other Chattels ſhould be protected by the Obligation, being equally 
valuable. | | 
Tlauk. P. C. Bur per Hawkins the Things taken ought to have ſome Worth in them- 
93s — 2 ſelves, and not to derive their whole Value from the Relation they bear to 
p. C. 66, 67. ſome other Thing, which cannot be ſtolen, as Paper or Parchment, on which 


3 Inſt. 109, are written Aſſurances concerning Lands, or Obligations, or Covenants, or 


Bro. Coron. other Securities for a Debt or other Choſe in Action; and the Reaſon, he 


| $$ © : 4 ſays, wherefore there can be no Felony in taking away any fuch Thing, 
— ſeems to be, becauſe generally ſpeaking they being of no Manner of Uſe 


toany but the Owner are not ſuppoſed to be ſo much in Danger of being 
ſtolen, and therefore need not be provided for in ſo ſtrict a Manner, as 
thoſe Things which are of a known Price, and every Body's Money; and for 
the like Reaſon it is no Felony to take away a Villein or an Infant in Ward, 
But now by the (e) 2 Geo, 2. cap. 2 f. it is enatted, © Thar if any Perſon or 

„ Perſons ſhall ſteal, or take by Robbery, any Exchequer Orders or Tal- 
<« lies, or other Orders, intitling any other Perfon or Perſons to any Annu- 
«* ity or Share in any Parliamentary Fund, or any Exchequer Bills, Bank 
Notes, South Sea Bonds, Eaſt-India Bonds, Dividend Warrants of the Bank, 
% South-Sea Company, Eaſt- India Company, or any other Company, Socie- 
<* ty or Corporation, Bills of Exchange, Navy Bills or Debentures, Gold- 
“ ſmiths Notes for Payment of any Money, or other Bonds or Warrants, 
Bills or Promiſſory Notes for the Payment of any Money, being the 
Property of any other Perſon or Perſons, or of any Corporation; notwith- 
e ſtanding any of the ſaid Particulars are termed in Law a Choſe in Action, 
ce jt ſhall be deemed and conſtrued to be Felony, of the ſame Nature and in 
Page 471 the ſame Degree, and with or without the Benefit of the Clergy, in the 
(e) Made per- « ſame Manner as it would have been if the Offender had ftolen or taken 
petual by 9 G. « by Robbery any other Goods of like Value with the Money due on ſuch 


2. © 18. by 40 Orders, Tallies, Bills, Bonds, Warrants, Debentures or Notes, or ſecured 


7 Geo. 2. 
c. 22. If any 0 thereby 


Perſon or Per- | | | 
ſons ſhall falſly male, alter, forge, or counterfeit, or cauſe or procure to be falſly made, fc. any Accept- 


ance of any Bill of Exchange, or the Number or Principal Sum of avy accountable Receipt for any Note, 


| Bill, or other Security for Payment of Money: or any Warrant or Order for Payment of Money, or Deli- 


very of Goods, with Intention to defraud any Perſon whatſoever; or utter or publiſh, as true, any falſe, 

»!rered, forged or counterfeited Acceptance of any Bill of Exchange, &c. with Intention to defraud, knows 

ing the ſame to be falſe, &c. he or they ſhall be guilty of Felony without Benefit of Clergy. 7 Geo. 2. 
| 4 | 


c. 22. 


eee EE EE EP —Uñ—— 
Felony, 
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« thereby, and remaining unſatisfied; and ſuch Offender ſhall ſuffer ſuch Pu- 

& niſhment, as he or ſhe ſhould or might have done, if he or ſhe had ſtolen 

« other Goods of the like Value with the Money due dn ſuch Orders, Talc” 

« lies, Bonds, Bills, Warrants, Debentures or Notes, reſpeRively, or ſe- 

« cured thereby, and remaining unſatisfied.” NOT 

| It is allo from the ſtrict Diſcipline that was obſerved in the Camp, that H. p. C. 66. 
the Diſtinction is raiſed concerning Beaſts that are Fer Nature; for thoſe 5 Co. 18. 
that are for the Proviſion of a Man, when reclaimed, are within the Protec- 3 H. 8. 3. b. 


8 WTO HE. — J 2 WS 2 


Inſt. X 
Bears, Foxes, Monkeys, Ferrets and the like, that are not uſed for Proviſion, Hawk. 2. U. 


the Camp for Diverſion there; and therefore were conſtrued within the ſame allo made Fe- 
Proviſion. | . | TOTO 3. c. 19. 
Wherever it is Felony to ſteal Beaſts, it is ſo in Relation to the (5) young 


of ſuch Beaſts, becauſe they by Right of Acceſſion follow the Condition of 3 Inſt. 10g. 


ation ot If. P. C. 68. 
the Dams. () But it is 


a 8 Jen ; not Felon 
to ſteal Eggs of Swans and Hawks, but a particular Puniſhment is preſcribed by the Statute 11 H. 7. 1 
H. P. C. 68. By 29 Geo. 2. c. jo. Buying or receiving Lead, Iron, c. * to de ſtolen, to be 
puniſhed by Tranſportation. By 29 Geo. 2. c. 30. f 6. Penalties on having thoſe Materials without be- 
ing able to account for them. By 14 Ges. 2. c. 6. and 15 Geo. 2; c. 34. Stealing or killing Cows or 
Sheep, Felony without Clergy. By 24 Geo. 2. c. 40. ſ. 28. Reſcuing Offenders againſt the Acts for re- 
ſtraimag the Retailing of Spiritaous Liquors, Felony, By 24 Geo. 2. c. 45. Theft in Veſſels and on 
Wanarfs, deprived of Clergy. By 25 Geo. 2. c. 10. Stealing Black Lead in the Mine, Felony, By 
25 Geo. 2. c. 36. ard 28 G. 2 c, 19. Penalty on advertifing a Reward for ſtolen Goods and and no Queſ-= 
tions aſked. By 25 Geo. 2. c. 36. f. 11. The Court may order the F.xpence of proſecuting a Felon to 
be paid by the Treaſurer of the County; by 27 Geo. 2. e. 3. ſ. 3. and the Expence of the Attendance of 
poor Witneſſes. By 27 Geo. 2. c. 15. Sending anonymous incendiary Letters is made Felony without 


Clergy, though no Money, &c. is demanded. [ Felonies are very numerous, Yide the Tables to the 
Statutes.] | 


(B) How far the Goods ought to betong to 
another, 


HE Taking of Goods, whereof no one had a Property at the Time, 3 Inf, 109. 

cannot be Felony; and therefore he who takes away Treaſure Trove, H. P. C. 67. 
or a Wreck, Waif or Stray, before they have been ſeiſed by the Perſons Hawk. P. C. 
who have a Right thereto, ſhall only be puniſhed by Fine, &c. 93-4» 


+ Plundering ſhipwrecked Goods, or beating, Cc. with Intent to kill, or otherwiſe obſtructing the Eſcape 


of any Perſon fro ſuch Ship, or putting out falſe Lights, with Intent to bring any Ship into Danger, Fe- 
lony without Benefit of Clergy. 26 Geo. 2. c. 19. | 


If one takes Fiſh in a River, or other great Water, wherein they are at Owen 20. 
their natural Liberty, he is not guilty of Felony ; but he who takes them Lo * 
out of a Trunk or Pond is guilty of Felony, becauſe being thus ſecured. 7 

the Party hath che full Dominion of them. 

And for this Reaſon there can be no Doubt but that the Taking of ＋ A C. 68, 
domeſtic Beaſts, as Horſes, Mares, Colts, &c. or of any Creatures Ilz. . 
whatſoever, which are Domitæ Nature, and fit for Food, as Ducks, "HOSES 

Vol. II. 6 P Hens, 


lony by 37 E. 
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e Geeſe, Turkies, Peacocks, or their Eggs, or young Onts, i 
"'Feloays ©cf; 1c) 54 MN 


' ® Page 472, . But a Man cannot commit a Felony by taking (a) Deer, Hire er Co. 


Hawk. P. C. ies * a Foreſt, Chaſe or Warren, or old Pigeons being out of the 
Houle. # „ „i e 1 


Gries * 


e. 10. An Act for che more effectusl Diſc very and Poniſhment of Deer Stealers; and g Geo: e. aß. 

n Act by which ſath Offenders'are liable to Tranſportation; and 9 Geo. 1, c. 22. commonly called the 

ick Act, made perpetubl by 31 Geb. 2. <©,42- felt. 2. by which Perſons going armed, having their Fa, 

ces blacked, or difguiſed, and hunting Deer, robbing” day Warren, Fiſh-pond, unte guilty of Felony 
and excluded the Reneft of their Clergy. © 


3 Inf. 19. But a Perſon, who takes any other Creatures, though Fere Nature, if 
7 . of 6 they be fit for Food, and reduced to Tameneſs, and known by him to be 
Hawk. P. C. fo, is guilty of Felony ; alſo by the better Opinion, it is Felony to \fleal 
94. wild Pigeons in a Dove-houſe ſhut up, or Hates or Deer in a Houſe, or 
even in a Park, incloſed in ſuch a Manner, that the Owner may take 
them whenever he pleaſes, without the leaſt Danger of their eſcaping; in 
which Caſe they are 43 much in his Power as Fiſn in a Pond, or young 
Pigeons ot Hawks in a Neſt, c. the Taking of which ſeems agreed to be 

Felony. | 
Hal.P.C,638. Alſo the Taking away Swans marked or pinioned, or thoſe which are un- 


Hawk. P. C. marked, if kept in a Pond or private River, is Felony. 
94. 5 Be 


Hawk. P. C. Alſo it is ſaid, that there may be Felony in taking Goods, the Owner 


94. and ſeve- whereof is unknown; in which Caſe the King ſhall have the Goods, and the 
ral Authorities Offender ſhall be indicted for taking bonis enjnſdam hominis ignoti; and it 
— ſeems that, in ſome Caſes, the Law will rather feign a Property, where in 
Strictneſs there is none, than ſuffer an Offender to eſcape; and therefore it 
is ſaid, that he, who takes away the Goods of a Chapel, or Abbey, in 
Time of Vacation, may be indicted in the firſt Cafe for ſtealing bona'Ca- 
pellæ, being in the Cuſtody of fuch and ſuch; and in the ſecond, for ſtealing 
bona Domus & Eccleſiæ, Sc. and a fortiori therefore it follows, that he, who 
ſteals Goods belonging to a Pariſh Church, may be indicted for ſtealing bong 
Parochianerum; and it hath been adjudged, that he, who takes off a Shroud 
from a dead Corpſe, may be indicted, as having ſtolen ic from him, who 
was the Owner thereof when it was put on, for a dead Man can have no 
Property. | 
Cro.Eliz.zz6, There is alſo a ſpecial Caſe, in which a Man may be guilty of Felony 
Moor pl. 98 1. in ſtealing Goods, the abſolute Property whereof is in himſelf; as where 


Keilw. 70. one, who has delivered Goods to a Carrier or Taylor, Sc. afterwards, with 
an Intent to charge ſuch Carrier or Taylor, fraudulently and ſecretly takes 
them away, 

(C) What ſhall be ſaid to be a felonious and 
fraudulent Taking. 
O conſtitute an Offence Felony, it is not ſufficient that there be 

Song Ie: a Fraud and () Intent to ſteal, unleſs there be alſo a Taking, 

Hawk. P. C. | at for 


89. | 

6 But the bare Intention to commit was held ſo very criminal, that at Common Law it was puniſhable as 

Felony, when it miſled its Effect through ſome Accident, no way leſſening the Guilt of the Offender. * P. 
: ; 17. 


Felony. 


for all Felony includes Treſpaſs, and every Inditment for Larceny muſt C. 17. 
have both the Words Cepit & Aſportawit ; and therefore if there be no * though 
Treſpaſs in Taking the Goods, there can be no Felony in carrying them ,1,o, Wal 
away. | not be im- 


puted to a 


— 


— ——— 


bare Intention to commit it, yet the Party may be ſeverely fined for ſuch an Intention. Lev. 46. Sid. 23. 


5 Mod. 206, and by a Statute 7 Geo. 2. c. 21. an Aſſaule with an Intent to rob is Felony, but the Offender 
may chuſe Tranſportatian. | | | ; 


Therefore if a Perſon finds Goods, and converts them to his own Uſe“ Page 473 
animo furandi, yet he is not guilty of Felony. | | 3 Inſt, 103. 
4 Ton Lin Y To H. P. C. 61, 
So if a Perſon who has a limited Property in the Goods, as one who has S. P. C. 25. 4. 
Goods delivered to him to keep, a Carrier who has a Box delivered to him 3 If. 108. 
to carry to a certain Place, or a Taylor who has Cloth + delivered to him Q. If he 
to make into a Suit of Clothes; for here the Party injured muſt ſeek Re- take Part and 
dreſs by Civil Action, and muſt abide the Folly of his own Act in placing make up the 
Confidence in the Perſon who was guilty of the Breach of Truſt, * reſt? See 
the next Note. 
But though if I ſend a Box to the Carrier, and the Carrier ſells it, this is 13 E. 4. 9. 10. 
not Fclony; yet if the Box be broke open, and the Goods in it carried * 5 1 
away, it is (a) Felony; for he hath Property in-the Box to carty it to the N 257, 
Place appointed, but he hath no Property in the Goods in the Iaſide, for ( ) So where 
that I have reſerved; in my.own Power, having locked it up out of the Power a Weaver 
of the Carrier, to whom it is, ſent, for no Man hath, Property that is ſhut who has re- 


out from the Command of the iFhing to which he pretends. So if a Car- ceived Silk zo 


l a | 12 k, 
rier carries the Goods to the Place, and then ſteals them, this is Felony ; u 


becauſe the Property is determined when, the Goods ate come to the Place has Corn to 
appointed; beſides, it is for, Publick Conyenience, that the Inſide of the Stind, frau- 
Box ſhould be thus ſecured ; otherwiſe the Carrier might teal the Things ent and 


contained in the Box, and yet deliyer the Box itſelf, which would not be of be zg e. 
very caſy Diſcovery. | 


15 Felony ; 


for in ſuch Caſe, the Poſſeſſion of ſuch Part, diſtinct, from the Whole, was gained by their own Wrong, and 


in a Manner more bale than if they had been Strangers, Hawk. P. C. go. 


He who has the bare Charge of Goods, as a Shepherd has of Sheep, or Moor 246. 
a Butler of Plate, or that-has only the Special Uſe of Goods, as a Gueſt in d * 0 
an Inn, and not the Poſſeſſion, may be guilty of Larceny, in fraudulently _ . 
taking them away; for the Offence comes as properly under the Word 
Cepit, and the Fraud is as ſecret, and the Villany more baſe than if it had 
been done by à Stranger. 
If he, who intending to ſteal, Goods obtains a Delivery of them from ; 16. 108. 
the Sheriff, by virtue of a Replevin, or by way of Execution of a Judg- H. P. C. 63. 
ment obtained by Impoſition on a Court, without any Colour of Title, by $*lyng: 43. 
falſe Affidavits, &c. he may be indicted as having feloniouſly taken them, 3 ** 
or the Law will not endure to have its Juſtice eluded by ſuch ſhameful 7. 
vaſions. | 
Alſo he, who ſteals Goods from one who had ſtolen them from me, may 
be. indicted as having ſtolen them from me; becauſe in Judgment of Law ——_ 
both the Poſſeſſion and Property of them was always in me; and for this 


90. 
Caule, he that ſteals Goods in the County of A. and carries them into that 
of B. may be indicted in (4) either, 5 6) But a Pi- 


. 3 rate carrying 
to Land the Goods taken at Sea by Piracy cannot be indidted at Law, as having taken the Goods at Land, 


becauſe the original Taking was not ſuch, whereof the Common Law takes Conuſance. 3 Inſt. 113. but 
| tor this vide Tit. i racy. ; 
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Kelyng 4. [t was formerly a Douht, whether a Lodger, by Reaſon of the Special 
— & Property he had in the Furniture of his Lodgings, could be guilty of Felony 
Jt, ia taking them away; but now by the 3 SAM. & M. cap. g. it is en 
That if any Perſon or Perſons ſhall take away, with an Intent to ſteal, 
„ imbezil, or purloin any Chattel, Bedding or Furniture, which by Con- 
tract or Agreement he or they are to uſe, or. ſhall be let to him or them 
« touſe in or with ſuch Lodging, ſuch Taking, Embezzling or Purloin. _ 
ing, ſhall be, to all Intents and Purpoſes, taken, reputed and adjudged 
„ to be Larceny and Felony, and the Offender ſhall ſuffer as in Caſe of 
2 * Felony.” a. ho. N 
Page 474 By he 7 Jac. 1 cap. 7. it isdenacted, That if any Sorter or Kember, 
« £2; of Wool, or Weaver of Yarn, Sc. ſhall embezzil it, Sc. and ſhall 
be convicted before two Juſtices of Peace, he ſhall be whipped.” 
By the (a) 21 H. 8. cap. 7. if a Servant (being of the Age of eighteen 
() The Bene. Years, and not an Apprentice) ſhall have a (5) Caſket, Jewel, or Money, or 
oro me is Goods, or Chattel of the Maſter delivered to him by the (c) Maſter to (co) 
. Au keep, and ſuch Servant withdraw himſelf from the Maſter, and go away 
from all Felo- with ſuch Caſket, &c to the Intent to ſteal the (e) ſame and defraud the 
nies within Maſter, &c. or elſe being in the (f) Service, without Aſſent of the Maſter, 


mis Statute embezzel the ſame Caſket, Sc. or any Part thereof, or;otherwiſe (g) convert 


9 5. the ſame to his own Uſe, with like Purpoſe to ſteal it, he ſhall be guilty of 


reftoredby Felony, if ſuch Caſket, Cc. be of the Value of 40 5. 

1 E. 6. c. 12. 

but taken away again by 12 Ann. c. 7. from all ſuch as ſhall be committed iu a Dwelling-houſe or Out- houſe, 
( Extend not to Choſes in Action. Dyer 5. Hawk. P. C. 92. (c) If delivered by a Servant to a Servant 
to keep, it is within the Statute ; for the Delivery of ſuch Servant is the Delivery of the Maſter. Hawk, 
P. C. 92. (4) Therefore a Receiver, who receives his Maſter's Rents, and runs away with them, or a Servant, 
who being intruſted to ſell Goods or to receive Money due on a Bond, ſells the Goods, Sc. are not within the 
Statute, Dyer 5. pl. 2,3. H. P. C. 62,63. 3 Inſt. 105. (e) Includes not the waſting or conſuming of Goods 
howſoever wilful it may be. H. P. C. 63. (/) Muſt be Servant both at the Time when the Goods were de- 
livered and when they were ſtolen. H. P. C. 63. (g) It hath been holden, that if a Servant, who hath Corn 
or Money delivered to him by the Maſter to keep, of his own Head make the Corn into Malt, or melt down 
the Maney into Plate, and then go away with it, he is not within the Statute, becauſe the Property was al- 
tered. 5 H. 7, 16. a. Crom. 50. Dalt. c. 102. but 2, for Hawkins ſeems to be of a contrary Opinion, and 
ſays, that it comes within the Reaſon of thoſe Caſes which have been adjudged within the Statute ; as where 
a Servant makes up his Maſter's Cloth, delivered to him to keep, into a Suit of Clothes, or his Leather into 
Shoes, and then goes away with them; ſo where the Servant changed his Maſter's Money delivered to him to 
keep, from Silver into Gold, and then goes away with it. Hawk. P. C. 92. 


unn 


D) What ſhall be ſaid to be a carrying away. 


(4)zInft.108, LTHOUGH the Word Aſportavit be (b) neceſſary in every In- 
2 Vent. 215. dictment for this Species of Felony, (i) yet the Felony lies in the 
80 . 8125 very firſt Act of removing the Property; for if the Felon be caught in the 
= 4 8 Act of carrying the Goods away before he is out of the Houſe, it is 


puny Felony ; for the Act of the Mind declared by ſubſequent Facts makes the 
Hawk. P. C. Crime. 8 


92. | 
2 Inſt. 109. Fence it hath been adjudged, that where a Gueſt having taken off the 
Dalt. c. 102. Sheets from his Bed with an Intent to ſteal them, carried them into the 
Hawk. P. O. Hall, and was apprehended before he could get out of the Houſe, was 
wr guilty of Larceny. 
3 laſt, 109. So where a Perſon having taken a Horſe in a Cloſe, with an Intent to 
SR ſteal him, was apprehended before he could get him out of the Cloſe. 
1 So 
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P Felony. 


Wo 


Alſo where a Perſon intending to ſteal Plate, took it out of a Trunk, Kelyng 31. 1 


wherein it was, and laid it on the Floor, but was ſurprized before he could 


carry it away; and it was adjudged Felony. 


(E) By whom the Offence may be committed. * Page 475 


A 


conſequently cannot be guilty of Felony, 


Foſter, fo. 70, Cc. the Caſe of William Yorke, 


Alſo a Feme Covert is ſo much favoured, in reſpect of that Power and 24 23 
. . 


LL thoſe who are under a natural Diſability of diſtinguiſhing between 
Good and Evil, as Infants under the Age of Diſcretion,+ 


Lunatics, are not puniſhable by any Criminal Proſecution whatſoever, and 


Authority which her Huſband has over her, that ſhe ſhall not ſuffer any Pu- 
niſhment for committing a bare Theft in Company with, or by Coercion of 


her Huſbind. 


But it ſhe be guilty of Treaſon, Murder, or (a) Robbery, in Com 


an 
with, or by Coercion of her Huſband, ſhe is puniſhable as much as if ſhe 
were Sole. | 


(a) But not if 
ſhe be guilty of Burglary f. Kelyng. 31. 


So if a Perſon pulls aff che Wool from another's Sheep, or ſtrips their Dalſ. al. 
Skins, with an latent to ſteal them, he is guilty of Felony. j 


Crom. 36. | 


j By 4 Geo. e. c. 6. Whoever ſteals, or kills with Intent to ſteal any Part of any Sheep or other Cattle, : 
o * Tits in ſo dong. is guilty of Felony, without Clergy, ——Ten Pounds Reward on ev 

be paid by the gueriff in a Month; on Default he forfeits double the Sum, and treble Coſts. 
c. 14. The Word Cattle in the above Act declared to extend to Bull, Cow, Ox, Steer, B 
Calf and Lamb, as well as Sheep, and to no other Cattle whatſoever, 


ery Con viction to 
—— By 15 Geo. 2. 
ullock, Heifer, 


= FF... tt 
Ideots and TK. P. C. | 


2. But for 
this vide the 

Heads of In- 
Fancy and Age, and of Idiot and Lunatics, 


+ But a Court and Jury will, from Circumſtances, judge, whether he is or is not of Diſcretion, See 


Hawk. P. 


3 


8. P. C. 65. 
© Hawk. P. 


6 


Alſo a Feme Covert may be guilty of Larceny, if ſhe of her own volun- S. P. C. 65. 
tary Act, or by the bare Command of her Huſband, ſteal the Goods of a Hawk. P. C. 


t The Huſband and Wife going together. 


— 


Stranger, but not if ſhe ſteal her Huſband's, becauſe a Huſband and Wife? 93 
are conſidered but as one Perſon in Law; and the Huſband by endowing his 
Wife at the Marriage with all his worldly Goods, gives her a Kind of Inte- 
reſt in them ; for which Cauſe, even a Stranger cannot commit Larceny in 
taking the Goods of the Huſband by the Delivery of the Wife, as he may 


Vor. II. 


by taking away the Wife b 
Goods ot the Huſband, 


6Q 


y Force, and againſt her Will, together with the 


(F) Ok 
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(F) Of what Ualue the Things mul} be; and 
herein of the Difference between G2and and 
8 Petit Larceny, | : 


Perſon who ſteals the Goods of another, let the Value of them be never 
Hu P.C (a) fo ſmall, is guilty of Felony ; but it is (5) ſaid to be no Fe 
— for one reduced to extreme Neceſſity to take ſo much of another's Victuals, 


(5) Crom. 33. as will ſave him from Starving. 5 


Dal. ©. 99. 
But if fuck Neceſſity be owing to his Unthriftineſs, it is far from being an Excuſe, Hawk. P. C. 93. 


This Doctrine is now antiquated, the Law of England admitting of no ſuch Excuſe at preſ 
Com. 4 V. 31. and cites 1 Hal. P. C. 54. eſent. Black, 


But here we muſt obſerve the Difference between Grand and Petit Lar- 

ceny, which is again divided into Simple and Mixt Larceny. 
S.P.C.27. Simple Grand Larceny is the felonious and fraudulent taking and carrying 
Crom. 33. away the Perſonal Goods of another, not from his Perſon, nor out of his 
— oe 5 74 Houſe, where the Goods are above the Value of twelve Pence, but if of 
3 that Value, or under, then it is Petit Larceny; if from his Perſon, or out 
of his Houſe, it is called Mixt Larceny, but hath no greater Degree of Gullt 
attending it at Common Law, than Simple Larceny, for in both Caſes the 
Offender was allowed the Benefit of his Clergy, but is at this Time in ſe- 

veral Inſtances excluded by Acts of Parliament. | 
* Page 476 If two or more Perſons together ſteal Goods above the Value of 124 

S. P. C. 24. Every one of them is guilty of Grand Larceny, for each Perſon is as much 

Crom. 36. an Offender, as if he had committed the Fact alone. | 


H. P. C. 70. 
Arc Alſo if one at ſeveral Times ſteal ſeveral Parcels of Goods, each under 
1 -" the Value of 12 d. but amounting in the whole to more, from the ſame 


H. P. C. = Perſon, and be found guilty thereof on the ſame Inditment, he ſhall have 


But chis Seve- Judgment of Death as for Grand Larceny. 
rity is ſeldom ' 
uſed, Hawk. P. C. 95. 


Letl. 66. If one be indicted for ſtealing Goods to the Value of ten Shillings, and 
8 P.C. the Jury find Specially, that he is guilty, but that the Goods are worth but 
J Petit Lar- ten Pence, he ſhall not have Judgment of Death, but (a) only as for Petit 
ceny Is not Larceny. 

puniſhed with — — 

che Loſs of Life or Lards, but only with the Forfeiture of Goods and Whipping, or other corporal Puniſhment. 
H. P. C. 70. Hawk. P. C. 95. | | 


(6) where 


0 : * — 
F | - 
* w 
1 0 
* 
9 * 
* fn | 
4 
— 
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Felony. 
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(G) where the Offender is de is not excluded 
| his Clergy, 4 


Y the Common Law a Perſon guilty of any Crime, which ſubje&ed him 


to the Loſs of Life or Member, was allowed his (5) Clergy, except in ,, Co. , 9 
High, (1) Treaſon and Sacrilege: i 2 Inſt. 634. 


| [590 For the tore 
accurate Knowledge hereof, wide 2 Hawk. P. C. 337, &c. (5) None were intitled to this Privilege but 
Ecclefiaſtics; but as the Clergy were Judges hereof, they extended this Privilege to the Clerk that ſet the 


Plalm, the Door-keeper, the Exorciſt, the Subdeacon, the Reader, &c. and as they extended it too far, it 
was neceſſaty to reltrain them; and therefore the Temporal and Eccleſiaſtical Power joined in making the 
Reading before the Secular and Spiritual Judge the Teſt of their being Eccleſia ſtics; for it wi a ſtrong Pre- 
ſumption, in thoſe Times of Ignorance, that a Man was an Ecclefialtic if he could read ; and therefore the 
Reading was before the Secular Judge; but the Atteſtation, that he could read, was by the Ordinary. 
By the 21 Jac. 1. ©, 16, and ö & 4 W. & M. 82 Women (the better half of the human Race. Foſt. 
Cr. Law 30; ) ſhall have this Privilege in ſuch Caſes as Men. 1 By the 1 E. 6, c. 12. A Lord of Par- 
liament ſhall have this Privilege, though he cannot read, without burning in the Hand. — And by 5 Ann, 
c. 6. If any Perſon, Convi& of fuch Felony for which he ought to have his Clergy, pray the Benefit of 
that AR, he ſhall not be required to read, but ſhall be puniſhed as a Clerk Convict. A Perſon is not in 
titled to this Privilege more than once. 4 H. 7. c. 13. Where it may ſtill, in certain Caſes, be al- 
lowed to one actually in Holy Orders, wide 28 H. 8. c. 1. 32 H. 8. c. 3. 1 E. 6. c. 12. And how 
a former Allowance thereof is to be proved and certified, wide 34 & 35 H. 8. c. 14. 2 & 3 E. 6. c. 33. 
& 3&4 W. & M. c. 9. f , | 


(1) But ſee Foſt. Cr. Law 190. 


— — 
* _— 


t But by 4&5 W & M. c. 24. f. 13. Vomen ſhall have the Benefit of the Statute but once. 


And therefore it may be laid down as a good general Rule, that wherever H. P. C. 232. 
a Perſon is denied the Benefit of his Clergy, as he is in Petit Treaſon, Mur- 2 Hauk. P. C. 
der, Robbery, Burglary, Arſon, &c. that ſuch Denial muſt be grounded on * 
ſome Act of Parliament, which excludes him from the Benefit of it. | 

It is alfo a general Rule, that where an Offence 1s made Felony by Sta- 


| 1 H. P. ee . 
tute, it ſhall have the Benefit of Clergy, unleſs expreſsly excluded. 2 H. i. P. 
: * : F t C. 330, 
335. 3 loft. 39, 73. Kel. 104. 2 Hawk. P. C. 342. Sea. — 


So wherever a Perſon is denied the Benefit of the Clergy in reſpe& of a 2 Hawk. P. C. 
Statute excluding it from the Crime charged againſt him, the Inditment or 342. 


Appeal, and the Evidence thereon muſt expreſsly bring his Caſe within the 
Words of ſuch Statute. . os 


A Statute, by excluding Principals from their Clergy, doth not thereby 2 Hawk. P. C. 
exclude the Acceſfaries before or after, & fic e converſo, and a Statute gene- 342-3. 
rally excluding thoſe who ſhall be found guilty of Murder, Robbery, or 
Burglary, or other Crime, without ſaying any Thing of Acceſſaries, ſhall 
be conſtrued to intend Principals only. 

Where Clergy is allowable, thoſe who ſtand mute or challenge above pa 


8 * e 4 
twenty, or are outlawed, are as much intitled to it as thoſe who are Hank. P-C. 
convicted, | | 


| 343. 
Alſo a Statute, by taking away Clergy from thoſe who ſhall be found 2 Hawk. P. C. 


guilty, doth not thereby take it from thoſe who ftand mute, or chal- 343. 
lenge above twenty, or are outlawed ; but a Statute taking it from thoſe 
who thall be found guilty, extends as well to thoſe who ſhall confeſs 


themſelves guilty upon Record, as to thoſe who ſhall be found guilty by 
Verdict. a | | 


But what we are chiefly to take Notice of here are the ſeveral Caſes in N 
which by Statute the Benefit of the Clergy is taken away from this Species 
ot Felony called Larceny. | 
"> And 
wm 
. 85 : 


* 


"A kd " — „„ 

1 Felony, * 
And firſt by the 8 Eliz. cap. 4. it is enacted, That no Perſon, who 
(a) Vet if the 4 ſhall be indicted or appealed for felonious taking (a) a Money, 
Jury find the « Goods or Chattels from the Perſon of any other, (5) privily without 
— duder his Knowledge, in any Place whatſoever, and thereupon found guilty 
the Value of ©* by Verdict of twelve Men, or ſhall confeſs the ſame upon his or their 
12 4. he ſhall * Arraignment, or will not anſwer directly to the ſame, according to the 
not have « Laws of the Realm, or ſhall ſtand wilfully, or of Malice, or obſtinately 
Judgment of 4 mute, or challenge peremptorily above the Number of twenty, or 


— 


* 1 &* ſhall be upon ſuch Indictment or Appeal outlawed, ſhall be admitted 
# | Petit Larce- to his Clergy.” : 
ry Hawk. 


| P. C. 98. H. P. C. 75. () The Offence muſt be laid to be done cem and ferrete, in exact Purſuance 
0 of the Statute, otherwiſe the Party ſhall have the Benefit of his Clergy. H. P. C 75. Hawk. P. C. gg, 
And therefore if a Man takes off another's Hat from his Head and runs away with it, or comes into a 
Shop J and cheapens Goods, and runs away with them without paying for them, it is not within the 
| Statute, nor indeed an Offence indiftable as a Felony, but rather a Treſpaſs, unleſs the Offender were 
| | either unknown, or immediately fled -the Country if he were known. yer 224. 2 Rol. Rep. 154 
H. P. C. 73. Raym. 275. . 


—— — — 
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1 See infra, 
1K 


By the 1 E. 6. cap. 12. and 2 & E. 6. cap. 33. Horſe Stealers are ex- 
cluded the Benefit of their Clergy, and by the latter of theſe Statutes it it 
enacted, ** That all Perſons feloniouſly taking or ſtealing any Horſe, Geld- 
e ing or Mare, ſhall not be admitted to the Privilege of the Clergy, but 
* ſhall be put from the ſame in like Manner and Form as though they had 
e been indicted or appealed for felonious ſtealing of two Horſes, two 
% Geldings, or two Mares, of any other, and thereupon found guilty by 
Verdict of twelve Men, or confeſſed the ſame upon their Arraignment, 
c or ſtand wilfully or of Malice mute.” | 

By 3 W. & M. c. 9. If any one ſhall ſteal Goods from any Shop or 
« Warchouſe belonging i a Dwelling Houſe, to the Value of 5 5. he ſhall not 
| | &© be intitled to his Clergy, although no Perſon ſhall happen to be within,” 


Stat. 10 & 11 V. z. c. 23. beſides including Coach Houſes and Stables, 
does not make it neceſlary, that the Shop or Ware-Houſe ſhall be belonging 
to the Dwelling Houſe, which is required by 3 & 4 W. & M. c. g.—and 1 
the rather take Notice of this Diſtinction between the two Laws, as Mr. 
Juſtice Foſter has reported in his Crown Law, fol. 78. a Deciſion at the Old 
Baily in Fuly 17 51. that this Statute does not extend to any Ware-Houſe which 
is a mere Repoſitory for Goods, but only where Merchants and Traders deal with, 
and ſell fo their Cuſtomers. It ſhould ſeem however, that theſe diffant 
Warehouſes were thoſe expreſly, which were intended to be protected 
this Statutez as the Shop or Warehouſe belonging to a Divelling-Houſe was 
before protected by 3 & 4 V. & M. c. 9. and the more diſtant the Ware- 
houſe, the more probable it is that it ſhould be broke open. See Ob- 
ſervations on the Statutes 4% p. 288, 289. Edit. 1766. | 

By the 10 & 11. 3. cap. 23. (commonly called the Shoplifting A8) 
All Perſons, who by Night or Day ſhall in any Shop, Warebouſe, Coach- 
« houſe or Stable privately and feloniouſly ſteal any Goods, Wares or Mer- 
chandizes of the Value of 5 s. or more, though ſuch Shop, Cc. be not 
« broke open, and though the Owner or any other Perſon be not in ſuch 
Shop, St. or that ſhall aſſiſt, hire or command any Perſon to commit 
e ſuch Offence, being thereof convicted, or attainted by Verdict or Con- 
Page 478 * feſſion, or being indicted thereof ſhall ſtand mute, or challenge 
10 5 above twenty of the Jury, ſhall be excluded from the Benefit of the 
1 | « Clergy.” SE ; 
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1 mn : "4 Felony, . 4 
RAD. NON" Bl — a | — 
And by the 12 Ani cap. 7. it is enacted, * That every Perſon, who ſhall 
«' feloniouſly ſteal any Money, Goods or Chattelz, Wares or Merchahdi- 
« dizes of the Value of 40 . or more, being in a Dwelling-houſe, or Out- 
«houſe thereunto belonging, although ſuch Houſe ot Out-houſe be not 
« Actually broken b fock Offender, and although the Owner of ſuch Goods, 
or any other Perſon or Perſons, be or be not in ſuch Houſe or Out-houſe, » 
« gr ſhall aſſiſt or aid any Perſon or Perſons to commit any ſuch Offence, 
being thereof convicted or attainted by Verdict or Confeſſion, or being 
« jndicted thereof ſhall ſtand mute, or ſhall peremptorily challenge above 
« the Number of twenty returned to be of the Jury, ſhall be abſolutely 
« qeHarred of and from the Benefit of the Clergy, &c. Provided, that no- 
* ching in this Act ſhall extend to Apprentices under the, Age of fifteen 
« Years, who ſhall rob their Maſters as aforeſaid.” 
By the 22 Car. 2. cap. 5. it is enacted, That no Perſon who ſhall be 
* jndicted for feloniouſly comes and raking, ſtealing or carrying away of 
„% any Cloth or Woollen Manufactures from the Rack or Tenter in the 
Night- time, and thereupon found guilty by Verdi& of twelve Men, or 
« ſhall confeſs the ſame on Arraignment, or will not anſwer directly to the 
« ſame according to the Law of the Realm, or ſhall ſtand wilfully of 
« Malice mute, or challenge peremptorily above the N umber.of twenty, 
« or ſhall be upon ſuch Indictment outlawed, ſhall be admitted to the Be- 
« nefic of the Clergy z and by the ſame Act to ſteal or embezzle any of his 
« Majeſty's Sail, Cordage or any other his Majeſty's Naval Store, is ex- 
« cluded the Benefit of the Clergy.” | 25 4 8 
That all Perſons, who ſhall ſteal any Goods out of any Pariſh Church, % 2 Hauk. 
or other Church or Chapel, are in all Cafes excluded the Benefit of the P. C. 351. 
Clergy. "A es 
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H) There the Offender is to be tranſpozted. 


T is enacted by 4 Geo. 1. cap. 11. and 6 Geo. 1. cap. 23. That where By 16 Geo. 
any Perſon or Perſons ſhall be convicted of Grand or Petit Larceny, 2: c. 15. 

* or any felonious ſtealing or taking of Money, Goods or Chattels, either — oy 
« from the Perſon or in the Houſe of any other, or in any other Manner, 8 
and who by the Law ſhall be inticled to the Benefit of the Clergy, and who return 
< liable only to the Penalties of Burning in the Hand or Whipping, (except from Tranſ- 
« Perſons convicted for receiving or buying ſtolen Goods, knowing them ro Portation, or 
„be ſtolen,) it ſhall and may be lawful for the Court before whom they 11 | 
« were convicted, or any Court, held at the ſame or any other Place, with * By 16 
« the like Authority, if they think fic, inſtead of ordering any ſuch Offenders Gee. 2. cap. 
* to be burnt ia the Hand, or whipt, to order and direct that ſuch Offenders 15:/#. 3. a, 
< ſhall be ſent, as ſoon as conveniendly,may, to ſame of his Majeſty's Colo- young bs of- 
« nies and Plantations in America for the Space of ſeven Years; and that viting ſack 
Court before whom they were convicted, pr any ſabſequent Court, with Offenders. By 
* like Authority as the former, ſhall have Power to convey, transfer and 20 Geo. 2. c. 
© make over ſuch Offenders, by Order of Court, to the Uſe of any Perſon 46 Maar 
or Perſons who ſhall contract for the Performance of ſach Fanfportation re __ 
to him or them, and his and thejr Aſſigns, for, ſuch Term of ſeven or going as. 
Tears; and where any Perſon fball' be convicted for any Crimes, for Fraxce or 
. * which they are excluded their Clergy, and the King ſhall extend his Si, are 

% Mercy to them upon Condition of Tranſportation to; afty Part of Au- guilty of Felo- 


rica, and ſuch Intention of _—_— be ſignified by a Principal Secretary Bengfi of 


3 “ of Clergy. + 
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of State, it ſhall be lawful for any Court, having proper Authority to 


allow ſuch Offenders the Benefit of a Pardon, to order and direct the 
like Tranſportation to any Perſon, who will contract for the Perform. 


e ance thereof, of any ſuch Offenders ; as alſo of any Perſon convict 
«*® of receiving or buying ſtolen Goods, knowing them to be ſtolen, for 


the Term of fourteen Years, in .caſe ſuch Condition of Tranſportation 
be general, or elſe for ſuch other Term as ſhall be made Part of ſuch 
Condition; and ſuch Perſon ſo contracting, and his Aſſigns, ſhall have 
an Intereſt in the Service of the ſaid Offenders for ſuch Term of Years, 
and if any ſuch Offender return into Great Britain or Ireland, before 
the End of his Term, he ſhall be liable to be puniſhed as any Perſon 
attainted of Felony, without the Benefit of Clergy, Sc. Provided, that 
the King may pardon and diſpenſe with any ſuch Tranſportation, and 
allow of the Return of ſuch Offender, paying his Owner, at the Time, 
ſuch Sum as ſhall be adjudged reaſonable by any two Juſtices of the 
Peace, where ſuch Owner dwells, and where any ſuch Offenders ſhall 
be tranſported, and ſhall have ſerved their Terms, ſuch Seryices ſhall 


have the Effect of a Pardon, as for the Crimes for which they were 
tranſported.” * 


And it is fur ther enatted, ** That every ſuch Perſon, to whom any ſuch 
Court ſhall order any ſuch Offenders to be transferred or conveyed, 
ſhall, before ſuch Offenders ſhall be delivered to them, contract with 
ſuch Perſon as ſhall be appointed by ſuch Court, and ſhall give ſufficient 
Security, to the Satisfaction of ſuch Court, for the Tranſporting ſuch 
Offenders to ſome Plantation in America, to be ordered by fuch rt, 
and the ,procuring an authentic Certificate from the Governor, or 
chief Cuſtom-houſe Officer, of the Place of the Landing of ſuch Of- 
fenders, Sc. and their not returning by the wilful Default of ſuch 
Contractor.” Ty 

And it is further enacted, by 6 Geo. 1. cap. 23. That the Court may 
nominate two or more Juſtices of the Peace, for the Place where ſuch 
Offenders ſhall be convicted, who ſhall have Power to contract with an 
Perſon or Perſons for the Performance of the Tranſportation of ſuch of. 
fenders, and to order ſuch and the like Security, as the ſaid former Act 
directs, to be taken by Order of Court, and to cauſe ſuch Felons to be 
delivered to ſuch Contractors; which ſaid Contracts and Security ſhall be 
certified by the ſaid Juſtices to the next Court, held with like Authority, 
to be filed, Sc.“ { | | wt | | 
And it is further enacted, That all Charges, in or about ſuch Contracts, 
Sc. ſhall be born by each County, Fc. for which the Court was held, 
and that the reſpective Treaſurers ſhall pay the ſame; and that all Secu- 
rities for Tranſportation ſhall be by Bond, in the Name of the Clerks of 
the Peace, &c. and the Money recovered ſhall be to the Uſe of the re- 
ſpective Counties.” L1L DELETED: — Cann 
And it is further enacted, That the Perſons ſo RG, Sc. may 
carry ſuch Offenders towards the Sea-port, &c. and that if any Perſon 
ſhall reſcue ſuch Offenders, or aid them in making their Eſcape, &c. 
they ſhall be deemed guilty of Felony without Clergy ; and that if any 


Felon ordered for "Tranſportation ſhall be afterwards at large within any 


Part of Great Britain, without ſome lawful Cauſe, before the Expiration 


« of his Term, and be lawfully convict thereof, he ſhall ſuffer Death with- 


out Clergy, and may be tried before Juſtices of Aſſiſe, Oyer and Termi- 


< ner, or Gaol-Delivery, for the County where he ſhall be apprehended, 
« &c. or from whence he was ordered to be tranſported, c. and that the 
Clerk of Aſſiſe, and Clerk of the Peace, where ſuch Orders of Tranſ- 


E portation ſhall be 


made, ſhall, on Requeſt of the Proſecutor, &c. 


4 S certify 
* 
4 


— — * 


certify briefly a Tranſcript, containing the Tenor of every Indictment, 
% Conviction and Order of Tranſportation, to the Juſtices of Aſſiſe, &c. 
« which ſhall be ſufficient Proof of ſuch Conviction and Order of Tranſ- 
„ portation.”” | | 


* Felo de fe 


Perſon who wilfully deſtroys himſelf is termed a Felo de ſe, Plow. 261. 


and is ſaid to be guilty of the worſt Sort of (a) Murder, as * Hales's 
he acts againſt the firſt Pr inciple of Reaſon, which is that of | Selt- (a) Yet zn 


A preſervation. ſome Caſes 
| Mo it is con- 
ſidered ns a different Offence; and therefore if the King pardons all Crimes, except Murder, this Offence 
ſhall be pardoned; for though in a ſtrift Senſe it may be called Murder, yet according to the common Ac- 
ceptation of Words, the Offence of a Perſon who murders another, and that of Felo de ſe, are conſidered as 
diſtin Offences, and as ſuch are diſlinctly treated of by Authors who have wrote of theſe Matters; as Stam. 
P. C. 183, Cc. Beſides, the End of excepting Murder ſeems to be, that the Offender might be brought to 
Juſtice, and that the Law of God and Nature, which require Blood for Blood, might be ſatisfied ; but the 
diſcharging a Chattel, or pardoning a Forfeiture, is not of any ſuch Conſequence; alſo it hath been held by 
Divines, that pardoning Murder draws Periculum Animarum with it, as being contrary to the Law of God, 
which uires Blood for Blood. The King ver. Ward. Lev. 8. Sid. 150. Keb. 66, 548. S. C. ad- 
judged, It is alſo in common Parlance taken as a diſtin Offence from other Felonies; and therefore a 
Grant of Bona & Catalla Felonum will not carry the Goods of a Felo de ſe, Sid. 420. Vent. 32, Saund. 


274. adjudged. | | 


In treating of this Offence it will be neceſſary to conſider : 


7 


(A) here a Perſon ſhall. be ſaid to be a Felo de fe. 480. 
(B) Df the Manner of finding him ſuch. 481. 
(C) That he ſhall forfeit fo2 this Offence. 482. 


* 
I I EY — — _—_— — mY —_— 
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(A) Where a Perſon ſhall be ſaid to be Felo 


de ſe. 


O Perſon can be Felo de ſe, who is under the Age of Diſcretion, or Crom. 3o, 31, 

non compos at the Time he commits the Fact; and therefore if an H. P. C. 28. 
Infant kill himſelf under the Age of Diſcretion, or a (5) Lunatic during 8 . op 
his Lunacy, he cannot be a Felo de ſe, Fas ERR 12 — 


| &* ah 5 | ; ſaid 
the prevailiog Opinion, that a Perſon who kills himſelf muſt be no» compo of Courſe, on this 1 RY n 


that it is ĩimpoſſible a Man in his Senſes ſhould do a Thing ſo repugnant to Nat d Reaſ- 
P. C. 67. this Notion is juſtly exploded.— And in n 3 . | on i but in Hawk. 
| 8 Not 
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Felo de fe. 


4 E. 3.44 Not only he, Who deliberately: kills himſelf, but alſo he, who mali. 
$4 All. 55. cioully attempting to kill another happens to kill himſelf, is a Fele d: ſe 
ro. Coton. 2 8 3 

12, 14. 28 ff 4. diſcharge-a Gun at, g. with ap Intent co Kill him, and che 

Dalt. c. 92. burſts and kills A. or if A. ſtrike B. to the Ground, and then haſtily fall. 
ing upon him, wound himſelf with a Knife which B. happens to have in 
his Hand, and die; in both theſe Caſes A. is Felo de fe, for he is the only 
Agent. 

Page 481 gut if a Man be killed by haſtily running on a Knife or Sword, which 


Stam P. C. ® Perſon aſſaulted by him, and driven to the Wall, holds up in his 


16. he ſhall not be adjudged a Fels de ſe, but che other ſhall be judged to 
W, P. C. 28. have killed him /e defendendo. a 
alt. 119 b. 


Crom. 28. cont, 3 Inſt. 54. 


Kw. 136. Tf one Perſon kills another, though by his Defire and Intreaty, yet the 
Perſon fo killed is not a Felo de ſe, but he who killed him is as much a 
Murderer, as if he had ated out of his own Head; for every Aſſent of 

that Kind is void, being againſt the Laws of God and Man. 
Moor 754. pl. But if two Perſons agree to die together, and one of them, at the Per. 
104 t. ſuaſion of! the other, buys Ratſbane, and mixes it in a Potion, and both 
8 F. C. drink of it, and he who bought and made the Potion ſutviyes, By uſing 
7 proper Remedies, and the other dies, it ſeems the better Opinion, that he 
who dies ſhall be adjudged a Flo de ſe, becauſe all that happened was ori- 
ginally owing to his own wicked Purpoſe, and the other = put it in his 

Power to executc it in that particular Manner. | 


» K —— — wt. —_ — Mt. 


_ 7 
— — 
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(B) Of the Manner of finding of him ſuch. 


H. P. C. 29. O Perſon can be a Felo de fe before he is found ſuch by ſome Inqui- 

3 Inſt, 55. ſition, which ought regularly to be by the Coroner ſuper viſum Cor- 
Poris, if the Body can be found, e. 1 

3 Iaſt. 55. But if the Body cannot be found, ſo that the Coroner, who has Autho- 


H. P. C. ao. rity only ſuper viſum Corporis, cannot proceed, the Inquiry may be by Ju- 
2 Lev. 141. {tices of the Peace, who by their Commiſſion have a general Power to en- 
* quire of all Felonies, or in the King's Bench, if the Felony were committed 
in the County where the ſaid Court fits, and ſuch Inquiſitions are traverſ- 
able by the Executors, &. is | 


all. Burt it was formerly held, that, with Regard to the high Credit which 


Bro. Corona, the Law gives to Inqueſts found before the Coroner, no ſuch Inqueſt 
151. found before him could be traverſed ; but this has been ruled otherwiſe of 
2 Lev, 141, late, and it ſcems now ſettled, that ſuch Inqueſt being moved into the 
a K. 10 King's Bench by Certiorari, may be there traverſed by the Executor or Ad- 
1 miniſtrator of the Perſon deceaſed, or by the King or Lord of the Ma- 
Vent. 278. nor, Cc. | | 

3.Keb. 564, 


566, 604, 800. Skin, 45. pl. 16. 


Salk. 377. pl. All Inquiſitions of this Offence, being in the Nature of Inditments, 
31. , ought particularly and certainly to. ſer forth the Circumſtances of the 
Fact, as the particular Manner of the Wound, and that it was mortal, 
Sc. and in the Concluſion add, that the Party in ſuch Manner murdered 


himſelf. | | 
And 


* 


Felo de ſe. 


3 


And therefore if either the Premiſſes be inſufficient, as if it be found 3 Lev. 140. 

that the Party flung himſelf into the Water, & fic ſeipſum emergit, which Mod. 112, 
is Nonſenſe, becauſe emergo ſignifies only to riſe out of the Water; or if 
there be wanting the proper Concluſion, & fic ſeipſum murdravit, the In- 
quiſition is not good. 2 a 

Vet if it be full in Subſtance, the Coroner may be ſerved with a Rule to % , Ley. 
amend a Defe& in Form. 152, 

| Sid, 22 8, 

259. Keb. 90%. 3 Mod. 101. Salk, 377. pl. 21. Fitzgib. 6. 


_ —_— _— ns. ll... as m > ts. tot th wt 
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* (C) What he ſhall fozfeit for this Offence, ***8548 


Felo de ſe forfeits all Chartels Real or Perſonal which he hath in (his Stamf. p. C 
own Right, and alſo all ſuch Chattels Real whereof he is "poſſeſſed, 188, 189. 
either jointly with his Wife, or in her Right; and alſo all Bonds, and other H. P. C. 29. 
- Pertonal Things in Action, belonging ſolely to himſelf ; and alſo all Per- Plow. 243, 
- ſonal Things in Action, and, as ſome ſay, entire Chattels in Poſſeſſion, to 22% . 
which he was intirled jointly with another, on any Account, except that of; 158. * 5 
Merchandize; but it is faid, that he mall forfeit a Moiety only of ſuch 19H. 6. 47. 8, 
joint Chattels as may be ſevered, and nothing at all of what he was poſſeſ- 5 E. 4. 24. b. 
{cd of as Executor or Adminiſtrator. 0% 9 RNeaym. 7. 
But the Blood of a Felo de ſe is not corrupted, nor his Lands of Inherit- Plow. 261. 
ance forfeited, nor his Wife barred of her Dower. $791 
Alſo no Part of the Perſonal Eſtate is veſted in the King before the Self- 


murder is found by ſome Inquiſition, and conſequently the Forfeiture 58. 4 8 

thereof is ſaved by a Pardon of the Offence before ſuch finding. Saund. 362. 

b | 2 Sid. 150. 
162, 2 Mod. 53. 3 Mod. 100, 261. cost. Lev. 8. Keb. 65, 68. 


But if there be no ſuch Pardon, the whole is forfeited immediately after 


ſuch Inquiſitien, from the Time ſuch mortal Wound was given, and all rot 1 
intermediate Alienations are avoided. \ For Proceſs 
þ rom the 


Crown Office againſt a Debtor of Fele de /e, wide Saund. 273. 
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Feoffment, | 


S all Property in Lands began. by Occupancy, ſo it ſeems the 
firſt Method of transferring Property was by Inveſtiture; for as 
no Man could originally appropriate, but by ſettling himſelf in 
the Poſſeſſion and Application of it to his own Uſe, fo no Man 
could transfer but by a Solemn and Publick Delivering over the Poſſeſſion, 
and the Ceremony uſed in ſuch Act of Delivery is in our Law called Livery 

and Seiſin, and is thus defined Solemnis rei feudalis traditio ſub prefic- 

tione fidei coram Teſtibus Vaſſalo facta. 

The End and Deſign of this Inſtitution was, by this Sort of Ceremony 

or Solemnity, to give Notice of the Tranſlation of the Feud from one 

Hand to another; becauſe if the Poſſeſſion might be changed by the pri- 

vate Agreement of the Parties, ſuch ſecret Contracts would make it diffi- 

cult and uncertain to diſcover in whom the Eſtate was lodged, and conſe- 
quently the Lord would be at a Loſs of whom to demand his Services; 
and Strangers equally perplexed to diſcover againſt whom to commence 
their Actions for the Proſecution and Recovery of their Right; to prevent 
therefore this Uncertainty, the Ceremony of Livery and Seiſin was inſti- 

tuted. 195 

* This Method of Conveyance was made Uſe. of before Men were ac- 
quainted with Letters, and therefore it was required to be on the Land, or 
near the Land, that the other Tenants of the Manor might be Witneſſes 
of it, who in thoſe Days were called to the Lord's Court, to determine all 

Controverſies relating to ſuch Tranſlation z and though after the Uſe of 

Letters a Charter of Feoffment was introduced, yet was not this neceflary, 
but only tended to the Authentication or Evidence of it; and fo our Law 
———— before the Statute of Frauds and Perjuries, as is obſer ved 

ereafter. | 


Spelm. Glofl, 
510, 


* Page 483 


For the better underſtanding this Method of Conveyance, we ſhall con- 
ſider, 


(A) The ſeveral Sozts of Livery in our Law. 483. 


And herein, 


1. Of Livery in Deed. 483. 
2. Of Livery within View, or in Law. 484. 


(B) The Effet and Operation of Livery. 486. 


And herein, 
1. The Effect thereof to paſs a future Intereſt, 486. 


2 2. The 


2. The Operation thereof, where 
ſion. 489. e e 
3. In what Caſes ſeveral Parcels will paſs by one Livery, 1 
where ſeveral Parties may take by Livery to one. 492. 
6 | 


— 


— — 


the Feoffor is out of Poſſeſs ; | 


(C) Df the Charter of Feoffment, and herein what Things 
are neceſſary to the making a perfet Charter, and how far 
the Charter governs the Livery which is relative to it. 
4.93- | | | 

(D) Tho may make a Feoffment. 499. 


(E) Df making it by Letter of Attozney- 500, | 


(A) The ſeveral Sorts of Livery in our Law: 
And herein, 


1. Of Livery in Deed, 


IHE Livery in Deed is the actual Tradition of the Land, and is Co.Li 

[ made either by the Delivery of a Branch of a Tree, or a Turf of the Go Is 1 * 
Land, or ſome other Thing, in the Name of all the Lands and Tene- 2 
ments contained in the Deed, or it may be made by Words only, without Caſe. 
the Delivery of any Thing; as if the Feoffor being upon the Land, or at 6,0. 28. 
the Door of the Houſe, ſays to the Feoffee, I am content that you ſhould _ 8 
enjoy it according to the Deed, or enter into this Houſe or Land, and ss vid * 
enjoy this Land according to the Deed ; this is a good Livery to paſs the Cro. Jac. 80. 
Freehold, becauſe in all theſe Caſes, the Charter of Feoffment makes the Which ſeems 
Limitation of the Eſtate, and then the Words ſpoken by the Feoffor, on 
* the Land, are a ſufficient 7ndicium to the People preſent, to determine in- 
whom the Freehold reſides during the Extent of the Limitation z beſides, 
the Words, being relative to the Charter of Feoffment, plainly denote an 
Intention to enfeoff. 
But if a Man without any Charter, being in his Houſe, ſays, I here de- 6 Co. 26 
miſe you this Houle, as long as I live, paying 20 l. per Ann. this paſſes no 2 Rol Abr. 7 
Freehold, but only an Eſtate at Will, becauſe the Word Demiſe denotes Co. Lit, 48. ; 
only the Extent of the Limitation of the Eſtate intended to be conveyed, Ot. Elis. 482. 
but bare Words of Limitation, without ſome Act or Words to diſcover the er 
Intention of the Feoffor to deliver over the Poſſeſſion, are not ſufficient to Mer. 
convey the Freehold ; for if a Charter of Feoffment be made to a Man and 
his Heirs, this, without ſome other Act or Words to give the Poſſeſſion 
only paſſes an Eſtate at Will, becauſe the Act of Delivery is requilite to 
the Perfection of the Charter; but beſides the Charter of Feoffment, there 
muſt be ſome Act or Words to deliver over the Poſſeſſion before the Feof- 
fee can enjoy it een to the Charter. 
But if the Feoffor had delivered the Charter «upon the Land + in the N 
of Seiſin of all the Lands comprized in the Do this had 1— 2 xr oo” ct 4 
execute the Deed, and to give Livery alſo; becauſe the bare Delivery of Co. Lit. 48. 4. 


the 57. a, 


Page 484 


+ As to Livery within View, ſee infra 483. 
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14 2 Rol. Abr. 7, the Nec is good to execute it as a Need, and the Delivery of the Need or 

1 6 Co. 26. any ot as, 15 the Name of Seiſin + the Land, is ſufficient to give 
! Livery, becauſe the Intention of thoſe ſolemn Acts is only to giſcover to 
11 all Perſons in whom the Freehold is Jodged ; and this End is as effectually 


anſwered by the Delivery of a Deed, or any Thiog elſe in the Name of a 
Seiſin, as of a Turf or a Twig, the one being equally viſible and notorious 

as the other. | 

q Moor pl. 286. A. being ſeiſed of Lands in Fee, borrows 20/. of B and for Re payment 

i Keale's Caſe. agrees to aſſure him the Land; and thereupon they both went to the i and, 

Ul Cro, Eliz. 25. where A. ſaid to B. I am indebted to you 201. and if I don't pay you be. 
| fore Michaelmas, then I bargain and fell this Land to you, and if I pay you 


— —ä—y—y—ä—ä— =», . — — — —— 


| | then, I ſhall have my Land again, and then puts B. in Poſſeſſion of the 
1 N Land; this was held a good Livery, becauſe here the Poſſeſſign was ac- 

1 tually delivered purſuant to the Agreement of aſſuring the Land for the 
11 Security of the Money, which Poſſeſſion was to be reveſted on the Payment 
1 of the Money by A. the Feoffor. | 

| 


2, Of the Livery within View, or the Livery in Law. 


| The Livery within View, or the Livery in Law, is when the Feoffor 
ö . | is not actually on the Land, or in the Houle, but, being in Sight of it, ſays 
| Pollex. 47, to the Feoffee, I give you yonder Houſe or Land, go and enter into the 
ſame, and take Poſſeſſion of it accordingly; this Sort of Livery ſeems to 
be made at firſt only at the Court Barons, which were anciently held ſub die 
in ſome open Part of the Manor, from whence a general Survey, or View, 
might have been taken of the whole Manor, and the Pares Curiæ eaſily 
| diſtinguiſhed that Part which was then to be transferred, | | 
| Co. Lit. 48 b. But this Sort of Liyery is not perfect to carry the Freehold till an 
11 2 Rol. Abr. actual Entry made by the Feoffee, becauſe the Poſſeſſion is not actually 
* 7. delivered to him, but only a Licence or Power given him by the Feoffor 
Moor Tj to take Poſſeſſion of it; and therefore, if either the Feoffur or Feoffte 
Pollex, 48. . die before an Entry made by the Feoffee, the Livery within the View 
becomes ineffectual and void; for if the Feoffor dies before Entry, the 
Feoffee cannot afterwards enter, hecauſe then the Land immediately de- 
ſcends upon his Heir, and conſequently no Perſon can take Poſſeſſion of 
his Land withqut an Authority delegated from him who is the Proprietor; 
* Page 485 * nor can the Heir of the Feoffee enter, becauſe he is not the Perſon to 
whom the Feoffor intended to convey his Land, nor had he any Authority 
from the Feoffor to take the Poſſeſſion; beſides, if the Heir of the Feoffee 
were admitted to take Poſſeſſion after his Father's Death, he would come 
in as a Purchaſer, whereas he was mentioned in the Feoffment to take as 
the Repreſentative of his Anceſtor, which he cannot do ſince the Eſtate was 
never veſted in his Anceſtor, | | 
2 Rol. Abr. z. But if the Feoffee, in ſuch Caſe, dare not enter into the Land with- 
Co. Lit. 48. b. out Peril of his Life, he may claim the Land, as near as he may ſafely 
| venture to go, and this ſhall be ſufficient to veſt the Poſſeſſion in him, 
and render the Livery within View perfect and compleat; for no Body 
is obliged to expoſe his Life for the Security of his Property ; but when 
he has gone as far as he may with Safety, the Law very reaſonably looks 
upon ſuch Intention to be as effectual as the Act itſelf; for otherwiſe it 
might be in the Power of a Man, by his own: Act of Violence, to deprive 
another of his Right, and thereby to receive an Advantage from an un- 
lawful Act. | 
4 2 Rol. Abr. 7, If a Man delivers a Charter of Feoffment to his Feoffee, within View, 
ut! 4 | and ſays, I will that you have the Lands that you lice there, the which are 
| 4 com- 
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Feoffment, 


— 


compriſed in this Charter, according to the Purport of the Charter, 

this is a good Livery within View; for the Charter of Feoffment fully de- 

notes the Intention to enfeoff, and the Words are a Licence to the Froffee 

to enter into the Land, and to take the Poſſeſſion thereof, according to the 

Charter. 6 

But if the Feoffor had only delivered the Charter of Feoffment within 2 Rol. Abr. 7. 
View, and only ſhewed the Feoffee the Lands, without ſaying any Thing, 2 Co. 55. b. 
though the Feoffee had actually entered into the Land, and the Feoffor had 

afterwards agreed to the Entry, yet this it ſeems is no good Feoffment; 

becauſe the bare ſhewing of the Lands to the Feoffee implies no Authority 

or Licence from the Feoffor to take Poſſeſſion; and conſequently the 

Entry being without any Authority cannot veſt the Freehold in him, becauſe 

there was no ſolemn Act, nor publick Declaration, made by the Feoffor, 

by which the Pares might diſcover a real Intention to change the Poſ- 

ſeſſion, and the ſubſequent Agreement of the Feaffor can never ſupport an 

AR which was originally void; for though the Feoffee, after the De- 

livery of the Charter, might take the Uſufructuary Poſſeſſion as Tenant 

at Will, yet the Freehold ſtill continued in the Feoffor, for that cannot 

paſs from one to another, without ſome ſolemn or publick Declaration, 

that the Pares may, upon any Diſpute, determine in whom the Freehold 

reſides. __ 

If a Man makes Livery within View, to a Woman, and before ſhe Perk. Sea, 
enters the Feoffor marries her, and afterwards never claims any Thing but 24. 

in Right of his Wife, this is a good Execution of the Livery ; for the 4 
Huſband claiming the Land, in Right of his Wife, hall be ſufficient to re- 3 

duce the Lands actually into her Poſſeſſion, ſince he is the proper Perſon Vent. 136, 
to tranſact for her; and therefore ſhall be preſumed to have parted with and Pollex, 53. 
delivered up the Paſſeſſion to her, fince after the Coverture he claimed the 

Land only in her Right, 

So where two Women were Joint-Tenants in Fee, and one of them Bod. 91. 
made a Feoffment to a Man, and Livery within View, by ſaying, go 2 Keb. 872; 
enter and take Poſſeſſion; and before the Man entered he married the Fe- 880. 
offor ; his Entry after che Marriage was a good Execution of the Livery, — 186. 
becauſe by the Livery within the View, an Intereſt paſſed to the Feoffee, * "= 
which was not revocable by the Feme and his Entry after the Coverture Pollex. 455 
makes the utmoſt Notoriety the Thing is capable of, to diſcover in whom to 53. 
the Freehold is lodged, and his Entry ſhall be intended for his Benefit ; 
and therefore ſhall have a Retroſpect to the Livery in View to make it a 
perfect Feoffment. | 

* The Livery within View may be made of Lands in another County *Page 486 
than where the Lands lie, becauſe the Tranſlation of the Feud was often &, Lit. 9b 
made at the Court-Baron, in the Preſence of Pares Curiz ; and theſe Courts Ty 
being held ſub die, the Pares could have a diſtin View of every Part of the 
Manor; and therefore were proper to atteſt this Sort of Inveſtiture 
though the Lands were in a different County, for notwithſtanding that, 
ey might have been Part of the ſame Manor for which the Court was 
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| Feoffment. 


(B) The Effect and Operation of Livery : 
And herein, 


t. Of the Effect thereof to paſs a future Intereſt, 


H Is Ceremony was firſt inſtituted, that the Pares of the County may, 


82 5 upon any Diſpute relating to the Freehold, determine in whom it is 


Co. Lit. 217. lodged, and from thence be the better enabled to determine in whom the 
5 Co. 94. b Right is. Hence therefore it is, that if a Man makes a Feoffment, or 


Leaſe for Life, to commence in Futuro, and makes Livery immediately, the 
Livery is void, and only an Eſtate at Will paſſes to the Feoffee ; for the De- 
ſign of the Inſtitution would fail, if ſuch Livery were effectual to paſs the 
Freehold ; for it would be no Evidence or Notoriety of the Change of the 
Freehold, if, after the Livery made, the Freehold ſtill remained in the 
Feoffor ; the Uſe of the Inveſtiture would rather create than prevent the 
Uncertainty of the Freehold, and in many Caſes would put Men to fruitleſs 
Trouble and Expence in Purſuit of their Right; for by that Means, after 
a Man had brought his Præcipe againſt a Perſon, whom he ſuppoſed to be 
Tenant to the Freehold, and had proceeded in it a conſiderable Time, the 
Writ might abate by the Freehold's veſting in another, by Virtue of a Li- 
very made before the Purchaſe of the Writ. Another Reaſon why ſuch fu- 


ture Intereſts cannot be allowed to paſs by any Act of Livery was, becauſe 


no Man would be ſafe in his Purchaſe, if the Operation of Livery mighe 


create an Eſtate, to commence many Years after the Livery was made; and 


though they have allowed a future Intereſt, to commence by way of Leaſe, 
yet that had no ſuch ill Effect in making Purchaſes uncertain, becauſe 
antiently they were under the Power of the Freeholder, who by Re- 
covery might deſtroy them; and now, unleſs ſuch Leaſes were made upon 
good Conſiderations, they are fraudulent againſt a Purchaſer ; and it is not 
to be preſumed, that Leaſes at great Diſtances ſhould be purchaſed for 
Value. 


2 Co. 55. Hence, by the way, we may account why a Freehold in Reverſion or 
Buckler's Remainder cannot be granted in Futuro, + though there no Livery is ne- 
_ «- ceſſary to paſs it; as where A. is Tenant for Lite, Remainder to B. in Fee; 
Moor. 423, J. makes a Leaſe for Years to C. and afterwards grants the Land to D. 
| Cro. Eliza. abend from Mich. next enſuing, for Life; this Grant to D. was adjudged 
4 450, 588. void, though C. attorned to it after Michaelmas, becauſe ſuch future Grants 
1 * 7% create an Uncertainty of the Freehold, and the Tenant of the Freehold 
i 4 +44 04. being the Perſon who is to anſwer the Stranger's Præcipe, and was anſwer- 
It Rol. Rep. able to the Lord for the Services, it were unreaſonable to permit him, by 
; | 261. any Act of his own, to prevent or delay the Proſecution of their Right. 
: 


+ See infra 437, 8. 
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* Page 4879 But where a Man makes a Leaſe to commence from Michaelmas, and af. 
ter Michaelmas makes a Livery and Seiſin, this is ſufficient to paſs the Free- 
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Hob. 314. 
Cro. Jac, 563 


Greenwood v. 


Tyler. 


hold, becauſe in this Caſe, at the Time of the Livery made, the Poſſeſſion 
and Freehold were actually transferred to the Leſſee, and did not remain in 


© the Leſſor, after the Notoriety made, which gives Notice of transferring 


the Freehold. 


Cro Jac. 4583, 


3 Bull. 290. 


Smith and Bole. 


3 Yet 


* + 4 r 2 


Feoſtment. 
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Yet if the Feoffor had made a Letter of Attorney to give Livery, the Oro. Jac. 563. 
Attorney could not give Livery after Michaelmas, unleſs an expreſs Autho- Hob. 314. 
rity were therein contained for it, becauſe the natural Import of ſuch Autho- 
rity is to give Livery immediately, and the Authority of the Repreſentative 
cannot extend beyond the Delegation. 

A. by Indenture demiſed to B. Habend a die Datis (which was the roth of Cre. Jac. 153. 
June) Indenturæ Predi8. for his Life, with a Letter of Attorney to make Hennings and 
Livery; the Attorney made Livery the 23d of 7uly following, and the Li- 1 5 

very was held to be void, becauſe the Eſtate for Life being by the In- CrgE, 25 
denture to commence the 10th of June, the Attorney had no Authority to 2 
change che Commencement of the Eſtate; and therefore not having pur- 
ſued his Authority, by not giving Livery to let the Freehold commence, 
according to the Deed, what he did afterwards was without any Autho- 
rity, and conſequently void ; but in this Caſe, if the Deed had not been 
delivered till after the Day of the Date, and the Attorney had given La- 
very at the Time of the Delivery of the Deed, this had been a good Livery, 

becauſe the Deed of Feoffment was to govern the Livery, but the Deed 
itſelf had no Effect till the Delivery; and therefore the Attorney making 
the Livery at the Time the Deed of Feoffment began to operate, which 
was to govern it, he ſeems thereby to have executed his Authority well 
enough. f | 

If + Man makes a Feoffment to commence after his own Death, or Cro. Eliz. 
makes a Feoffment in this Manner, being upon the Land, I do here, re- 344, 345- 
ſerving an Eſtate for my own and my Wife's Lives, give you theſe my Poph: 47, 48. 
Lands to you and your Heirs, theſe are void Feoffments, becauſe the Poſ- A 3 
ſeſſion is not delivered at the Time of the Notoriety made; and therefore, if 87 oy 
ſuch FeoFments were allowed, the Inveſtiture would be ſo far from being Hob. 170. 
an Evidence, to diſcover in whom the Freehold is lodged, that it would Co. Lit. 48. 
often miſlead the Juries in ſuch Inquiries; beſides, it were abſurd to ſuffer Moor 687. 

a Man to reſerve a particular Eſtate to himſelf, and thereby in the ſame 
Contract be both Feoffor and Feoffee. 

If a Leaſe for Years be made to A. the Remainder to B. for Life, and Lit. Se. Eo. 
Livery is made, the Freehold is well conveyed to B. but this Livery can- 5 Co. 94. b. 
not be made to B. himſelf, becauſe the Poſſeſſion cannot be delivered to Co. Lit. 49. 
him, for that belongs to A. during the Term; the Livery therefore muſt RI. 00. © 
be made to 4. who is to receive the Poſſeſſion, and ſuch Livery actually 
veſts the Freehold in B. becauſe the Preſumption is, that every Man ac- 
cepts of a Gift, which is for his Intereſt; and A. is looked upon as the 
Attorney of B. to take the Livery, becauſe he, having an immediate In- 
tereſt in the Land, is the only Perſon to whom the Poſſeſſion can be de- 
livered ; for B. has no immediate Right to the Poſſeſſion, and therefore, 


as he cannot receive it himſelf, by Conſequence he cannot depute another 
to take it. 


But this Livery muſt be made to A. upon the Land, for a Livery within Co. Lit. 40. b. 
the View will not paſs the Freehold to B. for this Livery within the View, 2 Rol. Abr. 6. 
being anciently made in Court, could only be made by the immediate Ho- 
magers of the Court from the one to the other; but A. in this Caſe being 
no Homager to the Court, ſince he was only Leſſee for Years, was not ca- 
pable of tuch Livery within View. | 

And this Livery to A. muſt be made to him before he actually enters 
and takes Poſſeſſion, by virtue of the Leaſe, becauſe if the Poſſeſſion be 
once filled by the Leſſee for Years, there is no vacant Poſſeſſion to b 


e * Page 488 
transferred by the Livery, for quod ſemel meum eſt; amplius meum eſſe non 
pote/t ; no Man can receive that from another which is already in his Poſ. -'* Sect. 69. 


ion. Co. Lit. 49+ 
5 Co. 94. 
If Moor 14. 
Co. Lit. 216 a. 
Plow. 156. a. 
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performed, becauſe there paſſed a certain Freeholc, at all Events, to the 


If a Leaſe for Years be made to A. and B. the Remainder to C. in Fee, and 
Livery is made to A. in the Abſence of B. whether the Conveyance be by 
Deed or without, the Livery is good to veſt the Remainder in C. becauſe 
by the bare Demiſe, A. and B. have an Intereſt in the Land, during the 
Term, without any further Ceremony, and each being equally intitled to 
the whole Poſſeſſion, either may inveſt himſelf in the whole Poſſeſſion by 
Entry, or receive the Poſſeſſion from the Leſſor by the Solemnity of Livery, 
and therefore when the whole Poſſeſſion is delivered by the Leffor, and Li- 
very made to A. in the Abſence of B. in the Name of both, this Livery is 
ſufficient to veſt the Remainder in C. becauſe A. had as much Power to 
receive the Poſſeſſion of the whole, as if the Leaſe for Years had been made 
to him only, he and B. being Jointenants by the Demiſe, and thereby 
ſeiſed per my & per tout. h 

Bur if a Leaſe for Life had been made to C. to commence immediately, 
and C. had appointed A. and B. his Attornies to take Livery from the Lef- 
ſor; the Livery made to one of them alone had been ineffectual and void, 
becauſe one only, without the other, had no Authority from the Delega- 
tion to receive the Poſſeſſion, and conſequently what is done by a Repre- 
ſentative, without an Authority from the Principal, is a Nullity, and void; 
but otherwiſe it is, if the Letter of Attorney had been jointly and ſeverally, 
to receive Livery, 

If a Leaſe for Years be made to A. Remainder to the right Heirs of B. 
and Livery and Sciſin is made to A. yet the Freehold does not paſs from 
the Leſſor; and therefore the Livery is void, becauſe there was no Perſon 
in Being at the Time of the Livery made, in whom the Freehold could 
velt, for nemo eft Heres viventis; and the Law will not endure ſuch future 
Operation of the Inveſtiture, becauſe it would create an Uncertainty of the 
Freehold, which would neceſſarily perplex and delay all Proſecutions 
againſt the Freehold. | 

If a Leaſe for Years be made to begin at Michae/mas, Remainder to J. S. 
in Fee, and Livery is made before Michaelmas, the Livery is void for the 
former Reaſon; but a Leaſe for Years may be made to commence in Futuro, 
becauſe the Freeholder, who is to anſwer the Stranger's Præcipe, is, not- 
withſtanding ſuch future Intereſt, certain and known, and therefore not 
within the Reaſon of the former Caſe. 

If A. makes a Leaſe for five Years to B. upon Condition, that if B. 
pays him 10/7. within two Years, that then he ſhall have a Fee-ſimple in 
the Lands, and makes Livery and Seiſin to B. this paſſes the Freehold 
immediately, and B. has a Fee Conditional, becauſe it the Freehold were 
not to veſt in B. till the Condition performed, it would be difficult to deter- 
mine in whom the Freehold is, for ſuch Conditions may be inſerted in Deeds, 
which are perfected privately between the Parties, and therefore not ſo pro- 
per to govern the Poſſeſſion and Seiſin of the Freehold, as the ſolemn Inveſ- 
titure by Livery, which is made in the public View of the whole County; 
therefore, as this Solemnity was firſt appointed to give Notice of the transfer- 
ring the Freehold, it follows, that from the Reaſon of the Inveſtiture the Free- 
hold muſt paſs at the Time of the Solemnity made, or not at all; but if 
A. had made a Leaſe for Life, upon like Condition, to have Fee, the Li- 
'very made thereon ſhould not carry the Inheritance till after the Condition 


Leſſce, and the Livery gave Notice in whom it was lodged, fo that 
no Man can pretend Ignorance againſt whom to bring his Precipe, 
* which would be the Miſchief in the former Caſe, if the Freehold did not 
paſs at the Time of the Livery made, 
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2. The Effect of Livery when the Feoffor is out of Poſſeſſion. 


It is regularly true, that the Feoffor muſt be actually in the Poſſeſſion of Co. Lit. 48. b. 
the Land at the Time of the Livery made, or otherwiſe the Livety will be 2 Rol. Abr. 
ineffectual and void; becauſe the Deſign of the Livery is to give Notice of > fl. 4. 19. b. 
the Change made of the Poſſeſſion, and therefore it muſt be a vacant Pol-:Dyer 33. 
ſeſſion that is delivered; but it were abſurd, that a Man ſhould be per“ Cro. Eliz. 32 2. 
mitted to transfer to another What he has not in himſelf; wherefore if 4 
Man makes a Leaſe for Years, or Life, of his Land, or has his Land ex- 
tended by Virtue of a Statute- Merchant, Sc. and makes a Feoftment and 
Livery, the Conuzee or Leſſee being in Poſſeſſion of the Land, the. Livery 
is void; becauſe the Land is filled by the Leſſee; and conſequently, dur- 
ing the Continuance of his Intereſt,' the Feoffee cannot deliver a vacant 
Poſſeſſion z and therefore the Livery, which is a Solemnity inſtituted: to 
give Notice of the Change of the Poſſeſſion, mult be void. th 

Thus, if there be Leſſce for Vears of .a Houſe and ſeveral Cloſes, and 2 Co. 31. b. 
the Leſſce and all his Servants being in the Houle, the Leſſor enters into Bettyworet's 
one of the Cloſes, and makes a Feoffment of it, and gives Livery, this is Cale. 

a void Feoffment; becauſe the Poſſeſſion of Part of the Thing demiſed is 4 * Pl 897. 
Poſſeſſion of the Whole, for the Impoſſibility that a Man ſhould be in the Co. Lit. 48.b. 
actual Poſſeſſion of every Part of the Land at the ſame Time; and con- Dyer 18. b, 
ſequently the Leſſor cannot take Poſſeſſion of the Cloſe, which was filled 

by his Leſſee; and therefore the Livery: muſt be void, becauſe the Feoffor 

had no vacant Poſſeſſion to transfer at the Time of the Livery made. | 

So it is if the Leſſee for Years himſelf had not been in the Houſe, or any Co. Lit. 48. 
Part of the Land, yet if his Wife, Children or Servants had been on any 2 Rol. Abr. 4. 
Part of the Land, that were ſufficient; but the Cattle of the Leſſee graſing es | 
upon the Land, without either Wife or Servant on the Land, does not fill more ea 66; 
the Poſſeſſion fo as to prevent the Leſſor from entring, and making a good but Moor 1 1. 
Livery to paſs the Freehold, becauſe the Cattle cannot be ſaid to continue cont. | 


upon the Land, Animo Paſſidendi, for the Benefit of their Maſter, as a Ser- 
vant may, and in Duty ought to do. 


* 


But it a Man makes a Leaſe for Life of Lands, and afterwards makes 2 Rol. Abr. Fi 
a Feoffment of the ſame Lands, and makes + Livery and Seiſin upon the Dyer 18. 
Land, by the Aſſent of the Leſſee, and in his Preſence, this is a good 1 and 
Livery to paſs the Inheritance; becauſe the Leſſec's permitting the Feof- B Ti 
for to come upon the Land, and make Livery, is a ſufficient Quitting, of Sumender 48. 
the Poſſeſſion to him, either by way of Surrender, or to create a Tenancy 
at Will in the Feoffor, to make the Feoffment and Livery more effectual 
and valid, | | 21; 26017 
But if the Servant of the Leſſee were only on the Land, the Livery 
made by the Feoffor, though with the Servant's Permiſſion, had been void 
* if the Servant continued in Poſition at the Time of the Livery made, 
for while the Servant continued in Poſſeſſion, it muſt be only for the 
Uſe and Benefit of him that placed him there; and conſequently the 
Poſſeſſion of the Servant muſt be looked upon as the Poſſeſſion of the 
Maſter ; and therefore the Livery muſt be void, becauſe it could not 
deliver a Poſſeſſion which was ſtill filled by the Maſter, and which 
the Maſter never conſented to' part with; and the Permiſſion of the 
Servant will not admit of ſuch a Conſtruction as was made in the pre- 
cedent Caſe, becauſe the Servant having no Intereſt, but in Right of, Par 
his Maſter, could neither make a Surrender, nor a Tenancy at Will to the age 499 
Feoffor. 
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Dyer 363. a. 
2 Rol. Abr. 5. 
Moor 91: 


2 Co. 32. a. 
2 Rol. Abr. 4. 
Dyer 18. b. 


try and Livery of the Re verſioner had not paſſed them, becauſe A. is till 


2 Rol. Abr. 5. 
2 Rol. Rep. 
260. 
Bridgeman 

and Charleton, 


Moorpl. 1143. 


2 Rol. Abr. 


5, 6. Terry, 
v. Brown, 


Deed of Feoffment, with a Letter of Attorney; and afterwards the Iſſue 


2 Rol. Abr. Fo 


But it has been held, where a Man made a Leaſe for Years of a Houſe» 
and afterwards made a Feoffment of it, with a Letter of Attorney to make 
Livery, and the Attorney came to the Houſe to make Livery in the Ab- 
ſence of the Leſſee, and finding nobody in the Houſe but the Servant of 
the Leſſee, who quitted the Poſſeſſion of the Houſe at the Defire of the 
Attorney, and then the Attorney made Livery, which the Maſter approved 
of at his Return, ſaving his Term, that this was a good Livery, becauſe 
here the Servant actually quitted the Houſe, and thereby the Attorney had 
a vacant Poſſeſſion to deliver to the Feoffee; ſo if the Attorney had found 
the Leſſee himſelf upon the Land, and had entred and ouſted him, and 
then made Livery, that had been good to paſs the Freehold z for though 
the Ouſter had been a tortious Act, yet the Poſſeſſion became thereby 
_ and conſequently by the Livery might be delivered to the 
Feoffee. 61 20 

If there be A. Leſſee for Years of fix Acres, and he makes a Leaſe for 
Years of three Acres to J. S. and he in Reverſion enters upon J. S. and makes 
a Feoffment with Livery, this ſhall paſs the three Acres; becauſe, by the 
Demiſe of A. for Years, the Poſſeſſion became ſeparate and divided, which 
was united and one under the Leaſe to A. himſelf; and therefore A.*s con- 
tinuing in Poſſeſſion of his own three Acres could never be a Poſſeſſion of 
the other three, which he had no Right to during the Demiſe to J. S. but 
if A. had only made a Leaſe at Will to F. S. of thoſe three Acres, the En-. 


ſuppoſed to be in Poſſeſſion of thoſe three Acres, ſince he may enter into 
them when he pleaſes, by the Determination of his own Will; for no Man 
can be actually upon every Parcel of the. Land, yet the Poſſeſſion of one 
Acre is very reaſonably. conſtrued to be the Poſſeſſion of the Whole. 

So it is in Cafe vf a Tenant at Sufferance ; as if Tenant in Tail makes a 
Feoffment in Fee to the Uſe of himſelf in Fee, and afterwards makes a 
Leafe for Years, and dies, by which the Iſſue is remitted before Entry, 
and conſequently. the Eſtate of the Leſſee for Years is determined and 
— 1 into a Tenancy at Sufferance, becauſe the Fee- ſimple, out of 
which it was derived, is vaniſned by the Remitter; and the Iſſue enters 
into Part of the Land deſcended, and makes a Feoffment of the Whole, 
and gives Livery of that Part into which he entered, in the Name of the 
Whole, this ſhall paſs all the Lands to which the Iſſue was remitted, 
though the Tenant at Sufferance was in Poſſeſſion of Part; becauſe that 
Poſſeſſion may be reaſonably ſuppoſed to be in me, which I may actually 
place myſelf in at my Pleaſure ; and therefore the Livery in that Part, in 
which the Iſſue had actually entered in the Name of the Whole, ſhall paſs 
all the Lands. 

A. ſeiſed of Land in Fee, held of the Queen in Socage, died, and it was 
found by Office, that he died without Heir, by which the Lands were 
ſeiſed as the Eſcheat of the Queen, and B. the Heir of A. traverſed, the 
Office, upon which Iſſue was joined; and pending the Iſſue, B. made a 


being for B. Judgment was given que les meins le R. ſcient amove, and then the 
Attorney made Livery, after which the Amoveas Manum 'was executed ; 
this was held a good Feoffment and Livery ; becauſe, by the Judgment 
againſt the Queen, her Poſſeſſion was defeated, and B. was reſtored to his 
Right of Poſſeſſion, which he might have placed himſelf in at his Pleaſure; 
and therefore might transfer that to another which he might actually inveſt 
himſelf in at Pleaſure. | 
Thus if Land deſcends to F. S. who enters but into Part of it, and 
makes a Feoffment of the Whole, and Livery in that Part in which he 
3 entered 
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entered in the Name of the Whole, all the Land ſhall paſs; for beſides 
that, in this Caſe, an Entry into Part may be conſtrued an Eatry into the Page 491 
Whole, the Feoffor having a Power to reduce the Whole into his actual 

Poſſeſſion at his Will, the very Act of Feoffment, with the Livery in all 

theſe Caſes, may reaſonably be taken to be a Determination of his Will to 

take the Poſſeſſion, ſince the Livery and Feoffment would be invalid, un- 

leſs he were in Poſſeſſion. 

If Huſband and Wife be ſeiſed of Land in Fee, and the Huſband makes 2 Rol. Abr 5. 

a Feoffment of the Whole, the Wife being upon the Land, yet the Livery Perk. Sea. 
ſhall paſs the Land, becauſe the Huſband had the whole Poſſeſſion, either 223. 

in his own Right, or in Right of his Wife, and therefore could deliver it 

over by the Inveſtiture, though the Wife ſhould diſagree to it. 

If the Queen be Leſſee for Years, and he in Reverſion enters upon the 2 Rol. Abr. 5. 
Land, and makes a Feoffment in Fee, this is void; becauſe the Law pre- & wid: 
ſerves the Poſſeſſion for the Queen, who by conſtantly attending the Buſineſs * CO. 53: 
of the Public, is preſumed not to have Leiſure to take Care of her private 
Concerns ; but if the Queen had made a Leaſe for Years to J. S. and he 
in Reverſion had entered and ouſted him, and made a Feoffment, that had 
been good; becauſe the Queen had no Right to the Poſſeſſion during the 8 
Leaſe to J. S. and the Reverſioner having gained the Poſſeſſion by his ouſt- 
ing J. S. might conſequently deliver it by the Inveſtiture. 

It a Man makes a Leaſe for Life to 4. and after makes a Feoffment and 2 Rol. Abr, 
Livery to A. of the Land in Leaſe, this is a good Livery and Feoffment ; 495- 
for though the Land was in Leaſe to A, yet his Acceptance of the Feoft- w wh, n 
ment and Livery amounts to a Surrender, ut res magis valeat, and conſe. oP 

ently the Feoffor has thereby Poſſeſſion to transfer by the Livery to the 

coffee. 

If a Man be ſeiſed of two Acres, and makes a Leafe for Years of one of Co. Lit. 49. a; 
them, and after makes a Feoffment of both Acres, and Livery of the Acre 2Rol. Abr. 56. 
in his own Poſſeſſion, in the Name of both, the Livery is void and ineffec- Plow. 162. 
tual to paſs the Acre in Leaſe, becauſe that being full of the Leſſee, the 
Feoffor had not the Poſſeſſion to transfer by the Livery ; yet ſuch Feoff- 
ment is a good Grant of the Reverfion of the Leaſebold Acre, if the Termor 
. attorns; becauſe every Man's Act is conſtrued moſt ſtrongly againſt himſelf; 
and therefore the Feoffor thall not be admitted to claim any Thing in either 
of the Acres, ſince the Poſſeſſion of the one was actually transferred by the 
Livery, and the Reverſion of the other in Leaſe by the Deed of Feoffment, 
which, with the Attornment of the Tenant, amounts to a Grant. 

But if there be a Leaſe for Years to A. Remainder to B. for Life, and 2 Rol. Abt. 
C. the Reverſioner in Fee makes a Feoffment in Fee, with Livery to A. this 4. 56. 
is void as a Feoffment, becauſe C. had no Poſſeſſion to transfer by the Rol. Abr. 
Livery, that being already in A. and the Freehold in B. by the former 2 2 
Leaſe; and the Acceptance of the Livery by A. was neither a Surrender, 
nor an Attornment; as in the former Caſe it could not amount to a Sur— 
render, becauſe of the intermediate Freehold which was in B. nor did the 
Feoffment amount to a Grant and Attornment; for though, according to 
the former Caſe, evety Man's Conveyance is conſtrued moſt ſtrongly 
againſt the Grantor; yet in this Caſe the Grant is ineffectual, for Want of 
Attornment; for A's Acceptance is no Attornment, becauſe he ſhall not 
bring B. within his Fealty, by an Act which was not in its original In- 
tention deſigned to be prejudicial and injurious to B. by diſplacing his 
Remainder. | 

If a Man be ſeiſed of two Acres, and, being diſſeiſed of one, makes a 2Rol. Abt. 6; 
Feoffment of both, and Livery in the Acre in Poſſeſſion, in the Name of Dyer 18. 
both, yet the Acre of which he was diſſeiſed does not paſs, becauſe he 
could not deliver that Poſſeſſion to the Feoffee, which the Diſſeiſor 
had. So it is if the Diſſeiſor had made a Leaſe at Will, and then the 

Diſſciſce 
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Dyer 18. 
2 Rol. Abr. 5. 


2 Rol. Abr. 6. 
9. H. 7. 25. b. 


2 Rol. Abr. 4. 


Co Lit. 25 3. a. 
2 Rol. Abr. 11. 


Ferk. 227. | 


2 Rol. Abr. 11 


Diſſeiſee had made a Feoffment of the Acre in his Poſſeſſion, in the Name 
of both, this had not paſſed both the Acres, becauſe the Poſſeſſion of on, 
Acre was ſtill out of him, and the Feoffment could not be any Deter mina- 
tion of the Will of the Diſſciſor. | 0M; 
But if a Man be ſeiſed of two Acres, and makes a Leaſe at Will of one, 
and after enfeoffs J. S. of both Acres, this ſhall paſs both; becauſe the very 
Feoffment and Livery is a Determination of the Eſtate at Will, and conſe- 
quently the Feoffor has thereby reſumed the Poſſeſſion, in order to cagyey 
it by Livery ; otherwiſe of a Leaſe for Years, becaule the Poſſeſſion is in 
the Termor during the Leaſe. . 9 h {lp 
If A. be Leſſee for Life of Black- Acre, and being likewiſe ſeiſed in Fee 
of M bile- Acre, makes a Feoffment of both, and gives Livery in Mbite-Acre, 
in the Name of both, this is a good Feoffment of both Acres, becauſe A. 
had the Freehold and Poſſeſſion of both Acres, and therefore might well 
deliver them over by the Inveſtitute; otherwiſe if A. had been only paſ- 
ſeſſed of Black- Acre for Years, for then it ſhould not paſs by the Feoffent, 
becauſe the Charter of Feoffment paſſes the Intereſt in the Term before the 
Livery made, and a leſſer Eſtate by Right ſhall be ſuppoſed to pals, rather 
than a greater by Wrong; but in the firſt Caſe, where A. had the Freehold 
io both Acres, nothing paſſes till the Livery was made; and therefore the 
Livery mult operate to pals the Fee in both Acres, ſecundum formam Charts, 
or elſe it can pals nothing. | 1 
But if A. had been poſſeſſed of Black-Acre for Years in Auter Droit, as 
Guardian to an Infant, and had made a Feoffment of both Acres, and given 
Livery in V bite- Acre, in the Name of both; that had paſſed boch Acres to 
the Feoffee ; becauſe: the Term being veſted in the Infant, the Guardian 
could lawfully transfer it as if he had been in Poſſeſſion of it in his own 
Right, and therefore the Livery muſt operate 70 ouſt the Infant of the Term, 
and d:/ſeiſe him in Rever ſion, or elſe it will have no Effect at all. | 


3. In what Caſes ſeveral Parcels will paſs by one Livery, or where 
ſeveral Parties may take by Livery to one. 


It ſeems, that anciently the Feoffment and giving Livery was performed 
before the Pares of the Manor where the Lands lay; but this being found 
too much to ſtreighten the Transferring the Poſſeſſion, it was found neceſ- 
ſary to admit the Teſtimony of Strangers; and this came afterwards to be 
eſtabliſhed for the Convenicncy of it; and becauſe all Men of the County 
aſſembled at the County-Court, in order to determine Diſputes relating to 
the whole County, as the Tenants of the Manor did at their Court-Baron 
and becauſe there lay an Appeal from the Court-Baron to the Couoty-Courr, 
ſo that the Pares of the County were thereby ultimately to determine of all 
Things relating to the particular Manors, it ſeemed the more reaſonable to 
admit che Pares Comitalus to atteſt the Inveſtiture, through any particular 
Manor, and indifferently through the whole County; and from hence it 
came to be admitted, and ſo the Law continues, that if a Man. ſeiſed of 
Lands in ſeveral Villages in one County, makes a Feoffment of the Whole, 
and gives Seiſin of Parcel of the Lands in one Town, in the Name of all the 
Lands in that Town and in the other Towns, that all the Lands of the 
Feoffor lying in that County ſhall paſs, as well as if there had been Livery 
given in each Town, 1 

But if a Man having Lands in two Counties makes a Feoffinent of 
both, and gives Livery of the Land in one County, .in the Name of all, 
the Land in the other County ſhall not paſs, becauſe there was no Re- 


Page 492 ® lation or Dependance between one County and another, as there was be- 


tween the ſevrral Manors and County Court; for ons County having no 
2 | Power 


2 
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Power or Juriſdiction over another, the Pares of one were reaſonably pre- 
ſumed to be ignorant of what was tranſacted in the other; and therefore the 
Inveſticure, which paſſed the Land in one County, was ineffectual to carry 
the Lands in the other, becauſe that Inveſticure could be only a Notoriety 
to the Pares of the County where it was made; and conſequently, there 
having been no Notice g ven to the Pares of the other County, by any 
Solemnity of the transferring of the Poſſeſſion, the Poſſeſſion muſt reſide 
where it was placed by the laſt Inveſtiture. -- £3 4447 
But if a Manor extends into two Counties, and the Feoffment be made Perk. Sect. 
of the whole Manor, and Livery only in the Part lying in one County, in 229: 
the Name of the whole Manor, yet the whole Manor ſhall pals, becauſe the 
Inveſtiture is a Notoriety equally to all the Pares of that Manor of the 
Tranſmutation of the Poſſeſſion; and tho? they live in different Counties, 
yet they reſide in eodem terrilorio ab eodem feudum habentes; and therefore 
are preſumed to be conuſant of every Thing done within the Territory or : 
Manor to which they belong. 3, x 
But if the Manor of Dale extends into the Counties of D. and S. and a Perk. Sect. 
Feoffment be made of the Manor of Dale in D. and Livery and Seiſin in D. 228. 
nothing paſſes by this Livery but that Part of the Manor which lies in D. 
becauſe the Feoffment being confined to the Manor of Dale in D. nothing 
can paſs that does not lie in the County of D. | 
If a Feoffment be made to A. and B. by Deed, and Livery is made to A. Co. Lit. 49, 
in the Abſence of B. in the Name of both, the Livery is good to pals the 359- 


Eſtate to both; but if the Feoffment had been made without Deed, and the Os d 


Livery given to one, in the Name of both, it ſhould operate to him only, + o. 95. 
becauſe the Parties are united in @ Deed, they all take as one; therefore Li- 2 Rol. Abr. 9. 
very to one, in the Name of the reſt, is an actual Delivery to them all, 2 Leon. 23. 
but without Deed they are not ſo united; and therefore the Delivery to one, in Matten Caſe 
the Name of ſeveral, is no actual Delivery to the reſt, but the whole Eſtate 

muſt reſide in him to whom it is delivered, and a ſubſequent Aſſent cannot 

take it out of him, ſuch Aſſent being not ſo ſolemn as the Feoffment ; be- 

ſides, in the Caſe of the Feoffment by Deed, A. may be looked upon as 

the Attorney of B. to receive Livery ; and therefore the Eſtate ſhall im- 

mediately veſt in B. becauſe every Man is preſumed to aſſent to a Grant for 

his Advantage; but the Feoffment without Deed will admit of no ſuch 


Conſtruction, becauſe no Man can receive Livery as Attorney to another, 
without an Appointment by Deed: 


pI 


(C) Df the Charter of Feoffment ; and herein 
what Things are neceſſary to the making a 
perfect Charter, and how far the Charter 


governs the Livery which ts relative to it. 


11 H E Things, which are eſſentially neceſſary to the making a perfect 2 Rol. Abr. 
Charter, are but Sealing and Delivery; for if a Man gives Land to 21. 
another and his Heirs, and ſeals and delivers the Deed, and gives Livery, Co. I 7 
it is a good Charter, and the Inheritance ſhall paſs as well as if it had all 

the formal Parts which are generally uſed in Deeds of Conveyance 


Vor. II. . But 
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Page 494 gut ſince by the Statute of Frauds and Perjuries, the Chatter of Feoff. 
ment is made equally neceſſary with the Livery and Seiſin, to paſs the 
(2) By 29. Freehold or Inheritance, it being thereby (a) enacted, ** Thar all Leaſes, 
Car, 2. c. 3. « Eſtates, Intereſts of Freehold in any Lands, Tenements or Heredi- 
« taments, made or created by Livery and Seiſin only, and not put in 
% Writing and ſighed by the Parties ſo making or creating the ſame, or 
% their Agents thereunto lawfully authorized by Writing, ' ſhall have 
& the Force and Effect of Leaſes or Eſtates at Will only, and” ſhall not 
« either in Law or Equity be deemed or taken to have any other or 
© greater Force or Effect;“ for this Reaſon it may be neceſſary to con- 
ſider the formal Parts of the Charter which are generally uſed in this Sort 

of Conveyance at this Day. | 
(5) But for Theſe are, I. The Premiſſes. II. The Habendum. III. The Tenendum. 
this wid. Tit, IV. The (b) Reddendum. V. The Clauſe of (c) Warranty, VI. The (d) 


' Rents. 


(c) Vide Tit, Cujus rei Teſtimonium, comprehending the Sealing. VII. The Date. And 
Warranty, laſt ly, the his Teſtibus. 
(4) And note | 2 N 
that if the Deed be ſealed, though it wants the Words in cujus rei Teſtimonium Sigillum meum appoſui, yet it is 
good enough; for the Seal appearing, it muſt be preſumed to be ſet chere by the Parties to the Deed. 
2 Co. 5. Leon, 25. Owen 23. Bendl. 1. 


Co. Lit. 6.9, I. Of the Premiſſes of the Deed; and their Office is to name the 
ng 47-Þ. Grantor and Grantee, and the Thing to be granted or conveyed : Of this 
„„ 75> two Things are obſervable as regularly true; I. That no Perſon, not named 


* Abr. 656. in the Premiſſes of the Deed, can take any Thing by the Deed, though he 


Cro. Jac. 564. be afterwards named in the Habendum, becauſe it is the Premiſſes of the Deed 
Cro. Eliz. 58. that makes the Gift; and therefore when the Lands are given to one in the 
| Premiſſes, the Habendum cannot give any Share of them to another, becauſe 
that would be to retract the Gift already made, and conſequently to make 
a Deed contrary and repugnant in itſelf; | thus, for Inſtance, if a Charter 
13 Co. 54. of Feoffment be made between A. of the one Part, and B. and C. of the 
Poph. 126. other Part, and A. gives Lands to B. Habendum to B. and C. and their 
Heirs ; C. takes nothing by the Habendum, becauſe all the Lands were 
given to B. and conſequently C. cannot hold thoſe Lands which are given 
before to another ; but in this Caſe, if the Habendum had been to B. and 
C. and their Heirs, to the Uſe of B. and C this had been a good Limitation 
of a Uſe, and conſequently the Statute would carry the Poſſeſſion to the 

Uſe, and B. and C. thereby become Jointenants. 


t Generally in Deeds the firſt Grant, and in Wills the laſt Deviſe, take Place. 


So if a Deed of Feoffment be made, without naming any Feoffee in the 

Premiſſes, Habendum to B. and his Heirs, it ſeems doubtful whether B. ſhall 

take any Thing by this Gift, for though there be not that Repugnancy in 

this Caſe as in the former, the Lands being given to nobody in the Pre- 

miſſes of the Deed, and conſequently the Habendum cannot be ſaid to be 

contrary to the Premiſſes, but rather explanatory in deſcribing who ſhall 

ä hold the Lands which were given in the Premiſſes; and for this Reaſon, it 

(% In Co. ſeems, that my Lord Coke (e) holds, that the Gift to B. is good; but by 


Lit. 7. a. the Opinion of (F) others the Gift is void, becauſe the Habendum can only 


9 ) on limit the Duration of the Eſtate, but no Man can by Virtue thereof hold 
3 17 ** Lands which were not given to him. 


66, 67. 


2 Rol. Abr. 7. If Lands be given to a Huſband, Habendum to him and his Wife, and to 
the Heirs of their two Bodies, the Wife takes nothing, becauſe ſhe was 
not mentioned in the Premiſſes; and therefore ſhall take. nothing of that 


which was before given intirely to her Huſband. 1 
| 2 ut 


ah hs. * * 
oy 
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But there ate theſe four Exceptions from this Rule; 1. That if Co. Lit. 21. 
Lands be given in Frank-marriage, the Woman that is the Cauſe of the Flow. 158. 
Gift may take by the Hab#ndum, though ſhe be not named in the Pre- my ++ 
miſſes; as if Lands be given to J. S. Habendum in Liberum Maritagium una :Rol. Abr.67, 
cum the Woman who is Daughter of the Donor; this is aſgood Eſtate in * Page 495 
Frank-marriage to them both; becauſe the Gift being totally on her Ac- 

co unt, it is neceſſary to the Creation of the Eſtate in the Huſband that the 

Wife mould take. | 


2: In Grants by Copy of Court-Roll, as if a Copyholder ſurrenders Poph. 125, 

to his Lord, without limiting any Uſe, and then the Lord grants it 126. 

in this Manner; J. S. cepit de Domino, Habendum to the ſaid J. S. and s Caſe. 
his Wife, and the Heirs of their Bodies begotten, this is a good Eſtate- tail n 
x ; - .Abr.67. 
in the Wife; for theſe cuſtomary Grants, that are made in purſuance. of Oro. Elia. 323. 
a former Surrender, are conſtrued according to the Intention of the Parties, Down: and 
as Wills are; beſides that, the Cuſtom of the Manor is the Rule for the Hoptins. 


Expoſition of ſuch Sort of Grants, and in many Manors ſuch Sort of Form 
is uſual. | | 


3. That a Man not named in the Premiſſes may take an Eſtate in Re- 2Rol.Abr.68, 


mainder by Limitation in the Habendum. | Hob. 313. 
err | 128 $1219 DALE N Cro. Jac. 564. 
I. Th, Wills; for if 4 Man deviſes Lands to J. S. Habendum to him Plow. 158, 


and his Wife, this is a good Deviſe to the Wife; becauſe, in. Conſtruction 414. 
of Wille, che Intention of the Deviſor is chiefly regarded; and wherever 2Rol. Abr. 68. 
that diſcovers itſelf it ſhall take Place, though it be not expreſſed in thoſe 

Legal Forms that ate required in Conveyances executed in a Man's Life- 

II. Of the Habenlum, and the Office of this is to litnit che Certainty and 2 Rel. Abr. 6 f, 
Extent of the Eſtate to the Feoffee or Grantee, for the Habendum need not 2 Co. 55. a. 
repeat the Thing granted z it is ſufficient if it be named in the Premiſſes, 9 Co. 47- 
becauſe it is the Premiſes that make the Gift, and the. Word Habendum does | 

of its own Nature refer to Things mentioned in the Premiſſes. 

Of the Habendum there are theſe Things obſervable; 1. That the Haben- 2 Rol. Abr. 65. 
dum cannot paſs any Thing that is not expreſsly mentioned or contained by 
Implicatin in the Premiſſes of the Deed ; becauſe the Premiſſes being Part 
of the Deed by which the Thing 1s granted, and conſequently that makes 
the Gift; it follows that the Habendum, which only limits the Certainty and 
Extent of the Eſtate in the Thing given, cannot increaſe or multiply the Gift, 
becauſe it were abſurd to ſay, that the Grantee ſhould hold a Thing which 
was never given him. | 

Hence it is, that if a Man grants a Manor, Habendum together with ano- 2Rol.Abr.65; 


ther Manor, or with the Advowſon of another Manor, only the Manor 
granted in the Premiſſes ſhall pals. 


But if a private Perſon grants a Manor Habendum una cum Advoca- 2 Rol. Abr. 65. 


tione, which belongs to the Manor, this is a good Conveyance of the 
Advowſon, becauſe it was impliedly given by the Gift of the Manor 
itſelf, | | r 

2. How far the Habendum may alter or abridge the Gift in the Premiſſes; 2 Co. 23. 
and here it is regularly true, that the Habendum, that is repugnant and con- Baldwir's 
trary to the Premiſſes, is void, and ſhall be rejected; becauſe the Rule in Caſe. 
the Interpretation of all Deeds is, that all Grants ſhall be taken moſt ſtrongly 
againſt the Grantor; and therefore he ſhall not be allowed, by any ſubſequent 
Part of the Deed to contratict or retract that Gift which he made in the 
Premiſſes; as if a Man gives Lands to J. S. and his Heirs, Habendum to 
uy for Life, this is a void Habendum, becauſe repugnant to the Pre- 
miſſes, | 

But for the better Explication of this Rule, it will be neceſſary further to Hob. 170. 
conſider it under theſe Exceptions; 1. That if no expreſs Eſtate be given in Co. Lit. 183. 


the 
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2 Co. 24. a. the Premiſſes, as if a Rent be granted generally in the Premiſſes to J. S. this 


Jol Abr Ge. Creates an Eſtate for Life in J. S. by Implication of Law; that is, the Par- 
* wh ties having omitted to determine how long F. S. ſhall enjoy the Rent, the Law 
Cro. Rliz. 254. conſtrues the Grant moſt ſtrongly againſt the Perſon that makes it, and there- 
8 Co. 154. fore gives J. S. an Eſtate in the Rent for his own Life; but if the Grantor 
* Page 496 * had- by the Habendum limited the Rent to F. S. for Years, or at Will, this 
Habendum had been good; for the Law creates an Eſtate for Life in J. &. 
only becauſe there was no expreſs Eſtate given by the Grantor; but when 
upon the Face of the Deed it evidently appears, that the Rent was given but 
for a determinate Number of Years, or only at the Will of the Grantor, there 
the Law will never create an Eſtate againſt the expreſs Proviſion of the Par- 
ties, or permit J. S. to enjoy the Rent beyond the Period of Time poſitively 
limited in the Deed. © | | ESR. 
Cro,Eliz.254. So the Habendum may fruſtrate and controul the Eſtate by Implication 
Hogg and in the Premiſſes, though the Eſtate limited by the Habendum be void it- 
= .. ſelf; thus if a Deed of Feoffment be made, and the Lands given gene- 
Rol. Abr 66; rally in the Premiſſes, Habendum to the Feoffee, and his Heirs, after the 
2 Co. 5s. Death of the Feoffor the implied Eſtate for Life ſhall not paſs by the Pre- 
Buckler'sCaſe. miſſes, becauſe it is evidently the Intention of the Deed that no Eſtate ſhall 
2 591+ paſs till after the Death of the Feoffor, and the Limitation in the Habendum ' 
pw — is void; becauſe the Livery cannot paſs the Freehold in Futuro, for that 
Jide Moor would create an Uncertainty of the Freehold, and Strangers would be at a 
881. cont. Loſs againſt whom to bring their Præcipe, as is before obſerved. | 
2 Co. 23, 24. 2. If to the Perfection of an Eſtate limited in the Premiſſes there be 
Baldwin's a Ceremony neceſſary, which is not requilite to paſs the Eſtate in the Ha- 
2 bendum; there if the Ceremony be not performed, to carry the Eſtate in the 
225 Premiſſes, the Habendum ſhall ſtand, though it be repugnant to the Pre- 
miſſes; as if a Man covenants, grants, demiſes, and to Farm lets Land 
to A. and B. and the Heirs of B. Habendum to A. and B. for three hun- 
dred Years, this is but a Term for Years in A. and B. though there be 
Words of Inheritance; for it was plaifly the Intention of the Leſſor to 
create a Term only by his uſing the common Words of Demiſe; beſides, 
it is evident that the Leſſees by the Premiſſes could have but an Eſtate at 
Will, becauſe the Words of Inheritance in the Premiſſes were not ſufficient 
to carry the Freehold without Livery, which was not made in this Caſe, 
and conſequently the Habendum does not really contradict but enlarge the 
Gift in the Premiſſes; it is true my Lord Cote ſays, at the End of this 
Caſe, that if Livery had been made, only a Term for Years ſhould have 
paſſed ; becauſe that the Words of Demiſing and Covenants in the Deed: 
plainly diſcover the Intention of the Parties to create a Term; but Q, of 
this, becauſe theſe are Words of Inheritance in the Premiſſes; and there- 
fore a Livery purſuant to them ought to be taken moſt ſtrongly againſt 
the Grantor, | 
8 Co. 154. b. But though the Habendum cannot retrat the Gift in the Premiſles, yet it 
Co. Lit. 21.2. may conſtrue and explain in what Senſe the Words in the Premiſſes ſhall be 
Lit. Rep. 345. taken; for it is upon a View of the whole Deed, that the Intent of the 
Parties muſt be collected; therefore if Lands be given to a Man and his 
Heirs, Habendum to him and the Heirs of his Body, this is but an Eſtate- 
tail; becauſe the Habendum only expounds the general Word Heir in the Pre- 
miſſes, and ſuch Expoſition is conſiſtent, and does not deſtroy the Operation 
of the Words mentioned in the Premiſſes, but only explains in what Senſe 
they are to be taken, and what Heirs are comprehended. EP 


2 Jon. 4. A Prebend demiſed Land, of which he was ſeiſed in Right of the 
Pilfecorth and Church, to F. S. and his Heirs, Habendum to him and his Heirs for 
Tat. three Lives, and held to be a good Leaſe againſt his Succeſſor; becauſe 


2 Keb. 865. 
8. C. 


the Habendum explains in what Senſe and to what Purpoſe the Word 
Lleirs was uſed in the Premiſſes, viz, to create a Special Occupancy in 
| I | the 
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the Leſſee; for if the Demiſe had been only to F. S. Habendum for 
three Lives, without inſerting the Word Heirs, any Stranger, upon the 
Death of FJ. S. might have entered and held the Land as a general Occu- 
pant, during the Lives of the Ceftui que vies; therefore the Heirs of the 
Leſſee ſhall enjoy the Land, becauſe they are mentioned in the Premiſſes; but 
the Habendum explains in what Manner they ſhall enjoy it, and that is as * Page 497 
Special Occupants during the three Lives. 

But it has been held, where a Huſband was ſeiſed of Land in Right of Cro.Eliz. 131. 
his Wife for her Life, and they both by Deed of Feoffment conveyed the Pits and 4e. 
Land to J. S. and his Heirs, Habendum to him and his Heirs, to the Uſe 
of him and his Heirs for the Life of the Wife; that the whole Fee - ſimple 
paſſed to F. S. and ſo was a Forfeiture of the Eſtate; for there being a 
Fee-ſimple conveyed to F. S. by the Livery, and the Premiſſes and Haben- 
dum of the Deed, the Words of Reſtriction for the Life of the Wife refer 
only to the Limitation of the Uſe, and conſequently the Fee- ſimple re- 
mains in the Feoffee z whereas, in the former Caſe, the Conveyance was 
wholly at Common Law; and therefore the Reſtriction in the Habendum 
muſt relate to that or be void, which is never admitted where they are only 
explanatory and not repugnant. 

So of a Rent; as if the Grant had been to J. S. and his Heirs, Execu- Moo: 996 
tors and Aſſigns, Habendum to him and his Heirs, Executors and Aſſigns, 2 Rol. Abr 
for or during the Life of J. N. this is a good Habendum, and the Leſſee 66. in 
has only an Eſtate for Life; for the Habendum does not defeat, but explain nd Parrot. 
the Operation and Uſe of the Word Heirs in the Premiſſes; for as this Caſe 3 169. 
ſtands, upon the Death of J. S. his Heirs ſhall enjoy the Rent during the 35 
Life of J. N. as Special Occupants; whereas if the Rent had been granted 
only to FJ. S. for the Life of J. N. it would have determined upon the Death 
of J. S. becauſe there can be no general Occupant of a Rent; and the 
Heirs of J. S. could not take, becauſe not named in the Grant. 

If the Grant had been to him and his Heirs, Habendum to him for his Bult. 135. 
Life, and the Lives of three others; this is likewiſe a good Habendum, 136. Bowles 
becauſe it does not render the Word Heirs in the Premiſles uſeleſs, but 224 Poor. 
expounds them only to create a Special Occupancy, and thereby to prevent S. Jac. 2824 
the Determination of the Eſtate by the Death of the Grantee. 

But if the Grant in the Premiſſes be of a Rent to a Man and his Heirs, 2 Co. 23. 24. 
Habendum for the Life of the Grantee, this is a void Habendum, becauſe it 
totally defeats the Operation of the Word Heirs in the Premiſſes, and 
conſequently is repugnant and not explanatory, and therefore void. | 

If a Man makes a Feoffment in Fee in 20 Acres to A. and B. Habendum Co. Lit. 190. b. 
one Moiety to A. and the other Moiety to B. this is good, and the Haben- 183. b. 
dum makes them Tenants in Common; for though the Pre miſſes be joint, Hob. 172. 
and therefore of themſelves would operate to give a joint Eſtate and Poſ- 
ſeſſion, yet the Ilabendum explaining the Manner of Poſſeſſing is not incon- 
ſiſtent or repugnant, becauſe it makes no Diviſion of that undivided Poſ- 
ſeſſion which was given in the Premiſſes. | 

Bur if the Habendum had limited ten Acres to A. and the other ten Acres Hob. 172, 
to B. this had been void, becauſe the Habendum, in this Caſe, contradicts 
and is repugnant to the Premiſſes; for by the Premiſſes, the intire and un- 
divided Poſſeſſion of the Whole twenty Acres is equally given to both; 
and therefore the Habendum that excludes A. out of his Share of ten Acres, 
and B. out of his Share of ten Acres, is contradictory to the Premiſſes, and 
therefore void. | 

If a Leaſe be made to two, Habendum to one for Life, Remainder to the Co, Lit. 183. 
other for Life, this is a good Habendum, becauſe it explains the Deſign of 190. 
the Gift in the Premiſſes, and ſhews that they ſhall take the Whole in Suc- 2 Co. 55. 
ceſſion one after the other. . 
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Dyer 361. So a Leaſe to the Mother and Son, Habendum eis pro termino vite 

Bull. 135. eorum & alterius eorum diutius vivent', ſucceſſive uni eorum poſt alterum, 

ficut nominantur in Charla & non conjuntftim ; here the Habendum explains 

in what Manner they ſhall enjoy the Land, nor is the Habendum void 

for the Uncertainty who ſhall take firſt, becauſe they are to take one after 

* Page 498 another, as they are named in the Deed ; and therefore the“ Mother was 
'* adjudged to be Tenant for Life, the Remainder to the Son. 


Hob. 313. But a Demiſe to A. Habendum to him, B. and C. pro termino vite eorum 
Windſmore and & alterius eorum ſucceſſive diutius viven!* ; this is a void Habendum, and nei- 
Hobert. ther B. nor C. can take any Thing, not as Leſſees in Poſſeſſion, becauſe 


not Parties to the Deed, or named in the Premiſſes; nor by way of Re- 
mainder, becauſe they cannot take jointly in Remainder, the Limitation 
being to them ſucceſſive ; nor can they take in Succeſſion one after the other 
becauſe non conſtat by the Deed who ſhall take firſt in Remainder. 
Cro Eliz. 8g, A. made a Leaſe to B. C. and D. for their Lives, Proviſo, and it is co- 
105. venanted and granted, that C. ſhall not enjoy the Land during the Life of 
Moor 267. B. and that D. ſhould not enjoy the Land during the Lite of C. this is but a 
Leon. 217. collateral Covenant, which ſhall not alter the Nature of the Eſtate given by 
the Premiſſes which create the Gift. 
2 Rol. Abr. 60. A. made a Leaſe for three Lives, and after grants the Reverſion to J. 8. 
Hob. 171. Habendum to him for Life, which ſaid Eſtate for Life to begin after the 
nya ag Death of the three firſt Leſſces; this is a good Grant of the Reverſion to 
"ax rv J. S. during his Life, to commence immediately; for though the Haben- 
Cro.Eliz.269g dum, as is already obſerved, may totally control any Implication in the Pre- 
ill reported. miſſes, and defeat the Eſtate therein given by Implication of Law, yet in 
this Caſe there was an expreſs Eſtate given for the Life of the Grantee, 
and no ſubſequent Words ſhall defeat that Eſtate which was complete and 
expreſs by the former Part of the Deed; and therefore the ſubſequent 
Words, which would limit the Eſtate to commence in future, are void; 
becauſe a Freehold cannot be granted in futuro, for the Reaſons already 
obſerved. 
Dyer 272. A Termor for Years, reciting by Indenture his Term and [I eaſe, grants 
Liiley and all his Term, Eſtate and Intereſt, to another, Habendum fibi & aſſignatis 
Whitney. * 66 ſuis, immediate poſt mortem of the Grantor; this was held a void Habendum, 
moet '** becauſe, by the Grant in the Premiſſes, the whole Intereſt was abſolutely 
Cro-Eliz.x5 -. conveyed ; and therefore the Habendum, that retracts the Grant, is void; 
| for it may happen that the Grantor may outlive the Term, and then the 
Habendum defeats and is repugnant to the Grant. 
Plow. 147, A. makes a Leaſe for three Lives of Lands, and afterwards demiſes to 
143, 160, J. S. for ten Years the Reverſion of the Lands, Habendum the ſaid Lands 
uy aggs from Michaelmas next enſuing, after the Death of the Leſſee for Lives; 
n this is a good Demiſe to F. S. becauſe the Word Reverfion, including not 
only the Intereſt or Eſtate which 4. had depending upon the Eſtate for 
Lives, but likewiſe the Land itſelf, returning after the Determination of 
the particular Eſtate, the Habendum, which explains in what Senſe the Word 
Habendum is to be taken, ſhall ſtand ; and therefore in this Caſe F. S. was 
adjudged to have a Term for Years in the Land, to commence upon the 
Determination of the Freehold, 
III. The next formal Part of the Deed is the Tenendun, and this, ſince 
the Statute of Quia Emptores Terrarum, mult be to hold of the Chief Lord 
of the Fee, if a Fee-fimple be conveyed ,; but if an Eſtate- tail be conveyed, 
it may be to hold of the Donor. | Sce farther Perk. , 635, c.] 
IIV. Of the Reddendum. A Rent Service being ſomething in Retribu- 
tion for the Land that paſſes, it mult be reſerved by ſuch Words as imply 
a Return of ſomething that was not in the Grantor before, in Lieu of the 
ad given; and therefore Reddendo, Reſervando, Solvendo, Faciendo, In- 
eniendo, and ſuch like, are proper Words by which a Rent may be * 
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Co. Lit. 47. a. Perk. $ 625. Ploto. 142. 2 Rol. Ar. 449. See farthet 
- 341. D. &c. 13 | | 
V. of the Clauſe of Warranty. A Warranty is a Covenant real, annexed 
to Lands or Tenements, whereby a Man and his Heirs are bound to war- 
rant the ſame Lands, and to render in Value, if they are evicted by a for- 
mer Title. Co. Lit. 365. a.— And Warranty is expreſs or implied, 14, No 
Word in Law makes an expreſs Warranty except the Word Warrantizo. 
Lit. Sec. 733. But a Feoffment by the Word Dedi, implies a Warranty to 
the Feoffee and his Heirs during the Life of the Feoffor. Co Lit. 384. &.— 
And before the Stat. quia Emptores Terrarum, 18 Ed. 1. c. 1. if the Feoff- 
ment was by Dedi Tenendum of the Feoffor and bis Heirs, the Heirs as well 
as the Feoffor himſelf were bound to Warranty in reſpect of the Tenure. 
Co. Lit. 384. a,—So in Exchange the Word Excambium imports a mutual 
Warranty. Co, Lit. 384. 4.—But Conceffi does not imply a Warranty. Co. 
Lit. 384. a. See farther Com. Dig. 3 V. 430. ; ö 
VI. Of the Cujus rei Teſtimonium, comprehending the Sealing. The 
Clauſe in Cujus rei Teſtimonium is not neceſſary, Co. Lit. 6. R. 1. Levn, 
25,——Seals were uſed Temp. Reg. Edgar, though they were not common 


in the Time of the Saxons. Co. Lit. 7. a. Seld. Off. Chan. 3. Dub, Vide tbe 
Diſſertat. prefixed to Madox's Form. Ang. 27. And afterwards in the 
Time of Edward the Confeſſor and William the Conqueror. Co. Lit. 7. a. 


The Seal is eſſential to the Deed. Co. Lit. 6. a. 7. 4. And 
therefore regularly it is not the Deed of him who has not ſealed it. 2 Rol. 
Abr. 23. l. 25, -—— And per ſcriptum ſuum is not ſufficient, without ſaying, 


hut it is not material with what Seal the Deed is ſealed ; for the Seal 
of a Stranger is ſufficient. 2 Rol. Abr. 23. l. 35. Perk. § 130, 132. 


2 Rol. Abr. 22. l. 1.—--And if twenty ſeal with the ſame Seal, it is the 


22. J. 3. See farther Com. Dig. 3 V. 323, 6. 


not any Date, or a falſe or impoſſible Date, the Deed ſhall be good, and 
ſhall take Effect from the Time of Delivery. Ce. Lit. 6. a. R. 2, Co. 


hath the Day of the Month, but no Year is menticned; for that is a void 


may be pleaded that it was delivered at ſome other Day than that mentioned 
in the Deed. 2 Rol. Abr. 27. l. 25. Yelv. 194. & vide 3 Lev. 348. 
Cro. Eliz. 890. & Com. Dig. 3 V. 328. | 

VIII. Laſth, of the His Teſtibus. Witneſſes are not eſſential to a Deed. 
Com. Dig. 3 V. 328. Though the Clauſe of His Teſtibus continued in 
the Deeds of Subjects till the Time of H. 8. 2 Inf. 58. ——And was 
uſed in the King's Patents Temp. H. 3. Ed. 1, 2, 3. and before. 
2 inſt. 77.) 
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* (D) Who may make a Feoffment. 


F a Perſon Non Compos makes a Feoffment, and gives Livery himſelf, 
this is allowed on all Hand+ to be good to bind himſelf, + fo that he 
can by no Proceſs or Pica avoid the Feoffment, and reſtore himſelf to the 
Poſ- 

+ See infra, as to his Heir, 


that it was ſealed, or was his Deed, 1 Leon. 310. Com. Dig. 5 V. 220. 


VII. Of the Date. The Date is not eſſential to a Deed; for if it has 


Deed of all. 2 Rol. Ar. 23. l. 30. — And it need not be mentioned 
in the Deed Sigillum appoſui. R. 2. Co. 5. a. 2 Rol. Abr. 21. J. 50. 


5. 4. 2 Rol. Abr. 21. J. 41. P. Q. 3 Leon. 100. Keilw. 34. 5. R. 
Yelv. 193. Vide the Diſſert. prefixed to Mad. Form. Ang, 30.0 if it 


| Date. 2 Rol. Abr. 27. JI. 22. Where a Deed has a void Date, it 
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2 Rol. Abr. 2. 
Co. Lit. 247. 
4 Co. 125. a. 
Show. Parl. 
Caſes 153 & 
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vide Tit. Iſcote Poſſeſſion; the ſame Law of an Ideot; and the Reaſon is, becauſe the 
and Lunatics: Inveſtiture being made before the Pares Curiæ, their ſolemn Atteſtation 
. could not be defeated by the Perſon himſelf, becauſe it is preſumed they 
= - are competent Judges of the Ability of the Feoffor to make ſuch Feoff. 
b meant; „d | | le / ' 
| 4 — ans * Vat if an Infant makes a Feoffment, and makes Livery himſelf, this ſhall 
1 5 . an, 43. not bind him, but he himſelf may avoid it by Writ of Dum fuit infra 
| Whittine- @latem; yet the Feoffment of the Infant is not void in itſelf, as well becauſe 
| ham's Caſe, he is allowed to contract for his Benefit, as that there ought to be ſome Act 
of Notoriety to reſtore the Poſſeſſion to him, equal to that which transferred 
it from him, | TH TY" 
8 by ys : : But if an Infant makes a Feoffment, and a Letter of Attorney to make 
4 Co. F994 Wh Livery, that is void; ſo if a Perſon Non compos makes a Surrender or Re- 
2 Rol. Abr. 2. leaſe, this is void in Law; ſo if he makes a Letter of Attorney to give 
Show. Parl. Livery ; but the Heir at Law, after the Death of the Perſon of nen ſane 
Caſes 153. Memory, or Ideot, may avoid his Feoffment; and ſo may the King upon 
an Office found of his Lunacy during: his Life. 
28 Az, As the Iofant's Feoffment is voidable by Dum fuit infra etatem, when he 
8 Co. 42, 43, Comes of full Age, ſo it is voidable by him by Entry during his Nonage, 
45. but his Letter of Attorney is merely void; and the ſame Law ſeems to be 
Cro. Jac.617. of a Feme Covert, for if ſhe makes a Feoffment upon the Land, it is 
SI and voidable by her Huſband ; but if ſhe' makes a Letter of Attorney to give 
Perk. Sea, Livery, it is abſolutely void in Law; and the Reaſon is, becauſe the Con- 
183, tracts of thoſe that are diſabled by Law to contract were void Contracts; 
but their Infeudations were not in themſelves void, becauſe they were made 
coram paribus Curiæ, who were preſumed not to atteſt Contracts of Perſons 
diſabled by the Law to contract, eſpecially ſince ſuch Contracts were made 
for Military or Socage Service, which were for the good of the Common- 
wealth; and by thoſe Infeudations a Stranger was ditected to bring his Præ- 
cipe againſt the Perſon that was actually inveſted in the Land, wherefore the 
Infant's Feoffment was good till it was avoided by an Act of equal Noto- 
riety, to wit, by his Entry coram paribus, which was equally folemn with 
the Act of Feoffment, or by bringing his Aion at full Age, when the 
Law had enabled him, by Action in a Court of Record, to ſet aſide the 
Feoffment that he had made during Minority; but the Law enabled him 
by Entry to ſet aſide the Acts coram paribus during Minority, becauſe the 
Pares might undo what was done in pais; but the Courts of Juſtice! were 
not to deſtroy the Act in pars till the Infant, by his own Diſcretion, had 
choſen to avoid them, becauſe it was derogatory to the Dignity of the 
Courts of Juſtice to ſet aſide the folemn Acts in pais, till the Infant had 
come to ſuch Age of Diſcretion as might make it fully appear that the 
Feoffment was made during his Diſability ; for the Infant was not received 
to diſable himſelf during the Time of his Diſability; but during ſuch Diſ- 
ability he might, by equal Solemnity in pais, diſable himſelf, ſince ſuch 
an Act was only coram paribus, in the ſame Manner as the Feoffment itſelf 
was made, but the Warrant of Attorney of the Infant was ip/o fade void; 
and therefore ſuch Feoffee was a Diſſeiſor, as if no Authority had been 
committed to the Attorney to make the Feoffment but in the Caſe of the 
K Non Compos he was not admitted to ſtultify himſelf, becauſe there was no 
* Page 500 # ſtated Time when ſuch Perſons returned to Senſe and Underſtanding, and 
therefore they could not be preſumed to be conſcious themſelves of their 
own Follies or Defe&s; bur the King, who had the Care of all his Subjects, 
might, by ſolemn Office found, avoid ſuch Acts of Inſanity, and ſo might 


the Heir at Law after their Death, 
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(5) Of making it by Letter of Attomey, 


Man may either give or receive Livery by his Attorney for ſince a 


Contract is no more than the Conſent of a Man's Mind to a Thing, 
where that Conſent or Concurrence appears, it were moſt unreaſonable to 


oblige each Perſon to be preſent at the Execution of the Contra, ſince it 


may as well be formed by any other Perſon delegated for that Purpoſe by 
the Parties to the Contract. 

But ſuch Delegation or Authority, to give or receive Livery, muſt be by 
Deed; that it may appear to the Court, that the Attorney had a Commil- 
fion to repreſent the Parties that are to give or take Livery, and whether 
the Authority was purſued. | | * 


For if the Letter of Attorney be to make Livery upon Condition, as to 
make a Feoffment conditional, and the Attorney delivers Seiſin abſolutely, 
the Livery is not good, becauſe the Attorney had no Authority to create an 
abſolute Fee · ſimple; and therefore ſuch abſolute Feoffment ſhall not bind 
the Feoffor, becauſe he gave no ſuch Authority; and hence in ſome Books 
the Attorney is called a Diſſeiſor. | 

But if the Letter of Attorney had been to make Livery abſolutely, and 
the Attorney had made it upon Condition, this ſeems a good Execution of 
his Power, and the Feoffment good; becauſe when the Attorney had once 


delivered Poſſeſſion, he fully executed his Power; and the Condition an- 


nexed to it, being without Authority, is void; and therefore ſhall not de- 
ſtroy the Operation of the Livery. 

If a Warrant of Attotney be given to make Livery to one, and the At- 
torney makes Livery to two, or if the Attorney had Authority to make 
Livery of Black-acre, and he made Livery of Black-acre and White-acre, 
though the Attorney has in theſe Cafes done more, yet there is no Reaſon 
that ſhould vitiate what he has done purſuant to his Power, ſince what he 
did beyond it is a perfect Nullity, and void. 

But if the Attorney were to deliver Seiſin to two, and he had made 
Livery only to one, + that had been void, becauſe he had no Authority to 
deliver the whole Poſſeſſion to one excluſive of the other, and therefore it is 


void for the Whole. 


An Attorney cannot make Livery within View, becauſe ſuch Livery is 
made by Signs or Words, inſtead of the Act of Delivery; beſides, the 
Power of the Attorney is to deliver the Poſſeſſion, but that Power is not 
executed by the Livery in View, becauſe the Poſſeſſion is not in the Feoffee 

till actual Entry made by him, and confequently the Attorney has not exe- 
cuted his Authority. 


If a Letter of Attorney be given to two jointly to take Livery, and the 


Co. Lit. 52. 8 
1 Ral. Abr. 8. 


Oo. Lit. 48. b. 
52. K. 
2 Rol Abr. 81 


Palfremdn 


and Grobje, - - 


11 H. 4. z. 
2Rol.Abr.g0, 
Co. Lit. 258. 
Perk, Se&, 
188, 


26 Aſſ. 39. 
2 Rol. Abr. 8. 
Co. Lit. 258. 
Perk. Sect. 


192, 


Perk. Sect. 
189: Io 


Perk. Sect. 
188, 


＋ See in/tas 
the laſt Caſe 
in this Page, 


Co. Lit. 52. 
2 Rol. Abr. g. 


Co. Lit. 49. 


Feoffor makes Livery to one in the Abſence of the other, in the Name of 2 Rol. Abt 8. 


both, this is void; becauſe they being appointed jointly to receive Livery 
are confidered but as one. | __ | 
But if @ Feoffment be made to A. and B. and the Feoffor gives a 
Letter of Attorney to deliver Seiſin, and J. S. gives Livery to A. in 
the Abſence of B. in the Name of both; this is a good Livery, for 
though the intire Poſſeſſion be delivered to one only, yet they being Joint- 
* tenants by the Deed of Feoffment, ſuch Livery to one makes no Alteration 
or Change in the Poſſeſſion, becauſe, if the Livery had been made to both, 
each had been placed in the Poſſeſſion, beſides that, every Man being pre- 
ſumed to accept a Gift for his Advantage, A. is looked upon as the At- 
Vor. II. 6 Z torney 


Co. Lit. 49. 
2 Rol. Abr. 9. 


Page got 


Feoffment. 


* — _— 
—— — 
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torney of B. to receive the Poſſeſſion for him z and therefore the Livery to 
A. enures to the Benefit of B. till he diſagrees to ir. 


Dyer 62. But if a Letter of Attorney be made to three confuntlim er diviſim, and 

Rol. Abr. 326. two only make Livery, this is not good, * becauſe not purſuant to their 

3 Sed gu. Authority, for the Delegation was to them all three, or to each of them 
hoc ? 


_ ſeparately; yet if the third was preſent at the Time of the Livery made by 
two, though he did not actually join with them in the Act of Livery, yet 
the Livery is good; becauſe when they all three are upon the Land for 
that Purpoſe, and two make Livery in the Preſence of the Third, there is his 
Concurrence to the Act, though he did not join in it actually, ſince he did 
not diſſent from it. 721 If 
Co. Lit. 5 2. b. If a Letter of Attorney be given to A. to make Livery of Lands al 
Poph. 103. in Leaſe, the Attorney may enter upon the Leffee in order to make Live- 
Dyer 131. 4. ry; becauſe, while the Leſſee continues in Poſſeſſion, the Attorney cannot 
So Abr. 9. deliver Sciſin of it; and therefore, to execute the Power given him by the 
1 Letter of Attorney, it is neceſſary he ſhould have a Power to enter upon the 
Leſſee , but by Rolle, it is the fafer Way to inſert a Clauſe in the Letter of 
Attorney, for the Attorney to enter & omnes alics inde expellend'. © 
Co. Lit. 52. 2a. If A. be diſſeiſed of Black- Acre and M bite- Acre, and gives a Letter of 
2 Rol. Abr. 9. Attorney to enter into both, and make Livery, if the Attorney enters into 
one Acre only, and makes Livery ſecundum formuam Charte, this is not 
good, becauſe the Attorney has not purſued his Authority; for the Eſtate 
of the Diſſeiſſor cannot be defeated without an Entry into both Acres, and 
till the Eſtate be defeated, the Attorney cannot execute his Power in 
the Manner it was delegated ; and therefore what he did in this Caſe 
Was void. 
2 Rol. Abr. 9. This Power of the Attorney muſt be executed during the Life of the 
Co. Lit. 52. Perſon that gives it, becauſe the Letter of Attorney is to conſtitute the At- 
Perk, Sect. torney my Repreſentative for ſuch a Purpoſe, and therefore can continue 
188. in Force only during the Life of me, that am to be repreſented. And hence 
it is, that if J. S. make a Letter of Attorney to deliver Seiſin after my 
Death, it is void; becauſe he cannot deliver Seiſin during my Life, 
for that were plainly without any Authority from me; nor can he do it 
after my Death for the former Reaſon. | 2 


+ rol Abe. This Authority to give Livery may be delegated by Deed indented, tho? 

8,9, & wide the Attorney be not Party to the Deed, becauſe the Attorney takes nothing 

Co. Lit. 52. by the Deed, but has only a naked Authority delegated to him; and there- 
fore, ſince a Man may take an Eſtate in Remainder, though he is not Party 
to the Deed, @ fortiori one not Party to the Deed may receive a naked Au- 
thority or Power by it, | $row. 


11H. 2.19. But if any Corporation Aggregate, as a Mayor and Commonalty, or 
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8 14 we, Dean and Chapter, make a Feoffment and Letter of Attorney to deliver 


Rol. A. 12. Seiſin, this Authority does not determine by the Death of the Mayor or 
Dean ; but the Attorney 'may well execute the Power after their Death, 
becauſe the Letter of Attorney is an Authority from the Body Aggregate, 
which ſubſiſts after the Death of the Mayor or Dean, and therefore may be 
repreſented by their Attorney; but if the Dean or Mayor be named by their 


own private Names, and die before Livery, or be removed, Livery after 
ſeems not good. 


8 There are few or no Perſons excluded from exerciſing this Power of oh 
| | Fox "if by delivering Seiſin, for Monks, Infants, Femes Covert, Perſons Attainted, 
. 187. Outlawed, Excommunicated, Villeins, Aliens, &c. may be Attornies; 
F ; 


| for this being only a naked Authority, the Execution of it 'can be attended 
8 with no Manner of Prejudice to the Perſons under theſe Incapacities * or 
Se 502 Diſabilities, or to any other Perſon, who by Law may claim any Intereſt 

of ſuch diſabled Perſons after their Death, 
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and ſo may he in Remainder be an Attorney to make Livery to the. Tenant 
for Life. ? — * 1 * $3 4 


+ So a Huſband may be Attorney for is Wife. Co, kit. $2.4. 


- A'Reme; Covertmay! be an Atrorney to deliver Seilin to her Huſband, Cn 


50. Lit. 5 2 
Perk. SeQ. 


— 


G42 
To 


If Leſſre for Life make a Deed of Feoff ent and Letter of Attorney to Co. Lit. 52. 


bis Leſfor to deliver. Scifi, if the Leffor makes Livery accordingly, it is a Fork. Set 
good Feoffment; but the Leſſor, notwirhſtanding be gave Livery himſelf, 


may enter for the Forfeitute of the Tenant for Life; | becauſe the Freehold 
being in the Tenant for Life, the Leflor was only, his Repreſeptative to 
fransfer it; but if the Tenant had been ofily Leſſee for Years, and the 
Leſſor had made Livery, that had been no Forfeiture<df the Term; be- 
cauſe, the Freehold being only in:$he-Lefſog, he could not, be the Repre- 
ſentative of the Termor to convey what the Termor had not, and there- 
fore the Freehold, which paſt by the Livery, muſt proceed fr m the Leſſor 
bimfelf, and confequently ſhall bind him. 


* 
N » % 4 5 99 


. 


If A. makes a Leaſe for Years. to B. and after makes a Deed/of Feoff. Co. Lit. 54. 


ment with a Letter of Attorney to B. to deliver Seiſin, and B. makes Li- 


very accordingly, this ſhall not extinguiſh or affect his Term, becauſe the 


Livery was made to paſs the Freehold, and that he did as Repreſentative 
to the Leſſor; and therefore, fints, the Feoffee can. claim nothing from the 
Leſſee, the Intereſt of the Leſſee remains as it. was, unaffected by the 
Feoffment. r | 


x * 


Fines and Amertements. 


T ſeems-that originally all Paniſhments were Corporal; but that after 


ney paid out of Civil Cauſes, and the Fines and Confiſcations in Cri- 
minal ones, the Commutation of Puniſhments was allowed of, and 
the Corporal Puniſhment, which was only in Terrorem, changed into the 
Pecuniary, whereby they found their own Advantage. | 

This begot the Diſtinction. between the | <p and leſſer Offences ; for 
in the Crimina Majora there was at leaſt a Fine to the King, which was le- 
vied by a Capiatur ; but upon the leſſer Offences there was only an 


Amercement, which was affeered, and for which a Diſtringas or Action of 
Debt only lay. | 1 


But for the better underſtanding hereof we ſhall conſider, 


(a) Who have ſufficient Authority to ſine and amerce. 503. 
(B) Foz what Offences the Party is to be fined 02 amerted. 
504. | ; 


(C) In 


the Uſe of Money, when the Profits of the Courts aroſe from the Mo- 


_ OY —B ADÞlWhlD._ — — — nog — 
— _ 


Fines 2 — 


N 30 * (C) In what Ations 02 P2oceevings there nt to be a a 
Fine o2 Amertement. 12 241 


And herein, 


1. Of the Nature of the Action, in which there onght to bo 
a Fine or Amercement. gab. _ 
2. At what Time to be awarded. F508. 


3. Whether to be awarded when the Party is acquitted as to 
Part. Fog. 

4. Whether to be awarded where Were are ſeveral Parties, and 
ſome of them only acquitted. 5 10. 

5. Of awarding Fines and Amercements jointly or — 357 vg 
6. Whether the Party can be twice amerced i in the ſame Ac- 
© tian. 5312. 


(o) Where a Fine ought to be awarded, and not an Ameree, 
ment, & vice verſa. 513. 


(E) Tho, in Reſpeit of thetr Perſons, are not to be fined 
02 amerced. 515. 

(F) Ok the Reaſonableneſs of the Fine, and herein ol mi. 
tigating oz aggravating it. 517. 

(G) Of the Reaſonableneſs of an Amercement, and the at. 
feerment thereof. 517. 


And herein, 


1. Of the Neceflity of an Affeerment. 517, 
2, By whom the Affeerment is to be. 519. 


(H) Ot the Banner of recovering Flnes and Anercements: 
55 


FOE Mr 


ey Wyo have ſufficient Authozitp to fine 
and amerce, 


1 EGULARLY all Courts of (a) Record may fine and ;mpriſon an Of- 
Dalt. = fender, if the Nature of the Offence be ſuch as deſerves LG Pu- 


(a) But no niſhment. 
Court, unleſs 

of Record, can fine or impriſon, 11 Co. 43 b. Godb. 381. 8. P. . Co. Lit. 117,—that all 
Courts of Common Law that have Power given them to fine and impriſon, are thereby made Courts of Re- 
cord, Salk. 200, pl. 1. 


2 Inſt, 142. Therefore the Sheriff in his Tor» may impoſe a Fine on all ſuch as are 
8 Co. 38. gpuilty of any Contempt in the Face of the Court, and may alſo _— 
3 | what 


A 


— — — — — — — 8 - 


Fines and Amertements. 


— 


„„ 


what reaſonable Fine he ſhall think fitting upon a Suitor refuſing to be 
ſworn, or upon a Bailiff refuſing ro make a Panel, Sc. or upon a Tithing- 
man neglecting to make his Preſentment, or upon one of the Jury refuſing * 


to preſent the Articles wherewith they are charged, or upon a Perſon duly 
choſen Conſtable refuſing to be ſworn. ' * 


by Way of Puniſhment, without demanding any Sureties of him; i 
which Caſe he may afterwards impoſe a Fine according to his Diſcretion. 10. 6. 10. b. 


g Crom » 
2 Hawk. P. C. 4. (a) But in 11 Co. 43. it is ſaid, that ſome Courts may fine but not impriſon ws the 


Leet. Rol. Rep. 74. S. P. by my Lord Coke; and in Rol. Rep. 35. it is ſaid by Coke, that this is the only 
Court that can fine but not impriſon. | 


' 


Alſo the Sheriff in his Torn, and the Steward of a Court-Leet, have a Keilw, 66. 
diſcretionary Power, either to award a Fine or Amercement for Contempt Kitchin 43, 
to the Court; as for a Suitor's refuſing to be ſworn, &c. and the (4) Srew- 3 | 
ard of a Court-Leet may either amerce or fine an Offender, upon an Indict- (5) But the 
ment for an Offence not capital, within his Juriſdiction, without any far- ne E. 


ther + Proceeding or Trial; eſpecially if the Crime were any Way enor- add the 
mous; as an A accompanied with Wounding. Sheriff from 
| | levyi 
ob ei — 1 | . 
jo i 

It is ſaid, that ſome Courts may impriſon but not fine, as the Conſtables 11 Co. 44. 
at the Petit Seſſions. 18 . | | Rol. Rep. 74. 

Alſo ſome (c) Courts cannot fine or impriſon, but amerce, as the County, 11 Co. 43. b. 
Hundred, Sc. — (c) 4. was 


| | ſeifed of the 
Manor of Grawv:/end, and preſcribed for a Water Court within his Manor, for Reformation of the Diforders 


amongſt Watermen ; and whether this Court was not in nature of a Leet, and not a Court-Baron, ſo that 
| the Steward, without any Special Prefeription, might aſſeſs a Fine, Leon. 216. dabitatur. 


. | / 

But ſome (d) Courts can neither fine, impriſon, nor amerce; as (e) Ec- 11 Co. 44. 2. 
cleſiaſtical Courts held before (f) the Ordinary, Archdeacon, c. or their N i 
Commiſſaries, and ſuch who proceed according to the Canon or Civil ner 


Court can 
Law. CW : fine for not 


| | appearing to 
anſwer a Bill there. Rol. Rep. 336. Nor can the Chancellor for Breach of a Decree. Fe iat 84. 
(e) Their ain are only by Ecclefiaftical Cenſures. 4 Inſt. 324. Vid 16 Car. 1. c. 11. par. 4. 
13 Car. 2. c. 12. oy 17. 72 But whether the High Commiſſion Court (while ſtanding) could fine and 
impriſon, was wexata 2ueftio. Vide Poph, 60. Cro. Car. 582. 4 Inft. 324, Cc. 332. fully conſidered, 
and that they could not, 16 Car. c. 11. par. 2. Such Fines and Impriſonment recited to have been uſed 
to the Oppreſſion of the Sobject. That they uſed to fine and impriſon, which was illegal; yet the Parties 
were remanded on a Habeas Corpus, Comb. 306. per Holt C. ]. — _— 


— a 


= 


(B) Foz what 


* : nd 
& 0 = 
> = 


| Offences the party is to be 


fined 02 amerced, 


VERY Court of Record may injoin the People to keep Silence under 11H.6/12. b 


a Pain, and impoſe reaſonable Fines, not only on ſuch as ſhall be con- Rol. Abr. z ig. 
victed before them of any Crime on a formal Proſecution, but alſo on all? Ce. 38. 


ſuch as ſhall be guilty of any Contempt in the Face of, the Court; as by 8 105. 
| B1VINg Sid. 145. 


Vor. II. . 
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Fines' and d Amercements. 
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j 


— — * 


giving opprobrious fan uage to the Judge, or obſtinately refulll to do 
* their Duty as Officers of the Court. 
40 Al. 10. If any of the Jury give their Verdict to the Court, before Rey. are all 


for this wide ; 
Head = agreed of their Verdict, wy may be fined. 


Jaries. 
Page 305 * If Time out of Mind a Conſtable path yearly been elected, and pre- 
* ſented by the Jury at a Leet, and J. S. by them is elected and preſented 
; N. 2 Conflable, and being (a) in Court, and by the Steward required to take 
n e. bis Oath accordingly, refuſes and departs in Contempt of the * the 


Sav. 

(a) "Tie the Steward may impoſe a Fine on him, 

Steward may | 

impoſe a Fine upon a Perſon who is elefted by the Homage, if he is preſent at the Leet, and refuſes to be 
ſworn to execute the Office ; but if the Perſon is not preſent, the Steward cannot fine him, but he may be 
amerced, which muſt be preſented at the next Court, and affeered ; but the Party ought to be ſummoned, 
and a Time and Place ought to be appointed under a Penalty, when and where he ſhall come, ard before 
whom to take the Oath ; and it is not ſufficient to alledge in general that he had * for though he be 
an Inhabitant, yet he may be eſſoined. 5 Mod, 130. adjudged, | 


8 Co. 38. b. So if a Tithing-man refuſe to make a Preſentment 1 in a Leet, the Steward 
may impole a reaſonable Fine on him. 
8 Co. 38. b. So if one of the Jury in a Leet depart without giving his Verdict, he ſhall 
be fined by the Steward. 
ö 3 Inſt 53. If one is preſent when a Murder is done, and does not his beſt Endea- 
. vour to apprehend the Murderer, he ſhall be fined and impriſoned, 
So if two are fighting, and others looking on, who do not endeavour to 
part them, if one 1s killed, the Lookers on may be indicted and ined to the 
Kin 
4 Inſt. 297, 15 at a Juſtice-Seat, held within a Foreſt, a Man makes a falſe cum of 
3 Privilege he ſhall be fined. 
Keb. 278. If a dead Body in Priſon, or ak Place, whereupon an Inqueſt ought 
2 Hawk. to be taken, be interred, or ſuffered to lie ſo long, that it putrify before 
T. C. 48. the Coroner hath viewed it, the Gaoler or Towoſhip ſhall be amerced. 
i 3 Iaſt. 53. If any Homicide be committed, or dangerous Wound given, whether 
1 4 Init. 183. with or without Malice, or even by Miſadventure, or Self- defence, in any 
ö Cro Car. 252. () Town, or in the Lanes or Fields thereof, in the (c) Day-time, and the 


: "= 23g Offender (d) eſcape, the Town ſhall be amerced ; and if out of a Town, the 


Dyer 210. Hundred ſhall be amerced, 

(5) Bylhe Sta- 

tute 3 E. 1. ca}. 6. no City, Borough or Town ſhall be amerced without reaſonable Cauſe, and according to 
the Quantity of the Offence, & wide Cro. Car. 252. Where an Information was exhibited agaioſt the Mayor 
and Commonalty of London, for that J. S. was killed in a Tumult there, and none of the Offenders taken, 
nor any Perſon known or indicted for the Felony ;; upon which they appeared and confeſſed the Offence, and 
were fined 15co Marks, (e) Where the Stroke was given in the Day-time, but the Party did got die till 
Night. Leon. 107., 3 Leon. 207. dubitatur. (d] Of which the Coroner may inquire upon View of the 
Body ; or the Juſtices of the Peace may * of ſuch Eſcapes, and certify them iato the * 5 Bench. 


4 lult, & wide 3 H. 7. cap. 1. 


Noy 50. 
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| 3 Inft. 52. Alſo ſince the Statute of Wincheſter, 4 cap. 5. ordains, that walled Towns 

7 Co. C. b 5 a. ſhall be kept ſhut from Sun-ſetting to Sun-rifng, if the Fact happen in any 

| ſuch Town by Night or by Day, "and the Offender elcape, the r own ſhall 
1 . © be amerced, | 
„ 4 Inſt. 294. If by the Foreſt Law, Hue and Cry is made for a Treſpaſs | in Veniſon, 

. | | any Townſhip or Village with the Foreſt, which does not follow the Hue 

F and Cry, ſhall be amerced at the Juſtice. Seat. 

E If the Deciners ought. to pay Rent at the Leet (e) pro certo Lelæ, 

Kol. Abr. 23 x. this is not ( J ) properly a Rent, but a Sum in Groſs 3 ang if they do 


Yelv. 136. Nor 
SP. a Cum 32 . | 
being laid. Brown. 190, 6 Co 12 — But if not „ by . Cuſtom, perbaps i it is  othermile. Gier s 
| Caſe. 11 Co. 44 b. Rol. mg $2,734. (6 For the Original thereof vide 6 Co. 77. 2 Inſt. 71. (/ * 
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Fines and Amercements. 
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not pay it, they may be amerced, for this is due and payable at the h Rent 


Leet. | diſtrainable, 
| no Amerce- 
ment ſhall be in a Leet. 11 H. 4. 89. b. Rol. Abr. 21t. 


A Man ſhall not be amerced in (a) a Leet for Treſpaſs to the Lord him- , xx 48. b. 
ſelf, for he ſhall not be his own Judge. | | = ap, 


242. 
8. P. per 

Gawdy, Raym. 160. Sand. 135. 2 Keb. 139. 3 Keb. 744. 8. P. adjudged. (a) But ſuch pri 

vate Treſpaſs may be preſented there for the Lord's Information. Sand. 135. :Keb. N * 


* If a Man arreſts another in London, coming to the Common Pleas * Page 506 
to anſwer a Writ at the Suit of the (5) ſame Man, becauſe he ought to H.6. 
have his Privilege, the Plaintiff ſhall be fined for the Contempt of the Aal. Abe 8. 
Court. | | 222 


I | 8 Co. 60. 
8. C. cited. (5) But if another Man had arreſted him, who was not Plaintiff in the Writ in Barco, he 
ſhould not be fined. 9 H. 6. 55 | 


So if the Plaintiff, in a Suit in Banco be arreſted at the Suit of 11 H. 6. 22. 
the Defendant in London, (c) before. the Return of the Writ in Banco, Rol. Abr.218, 


this is a Contempt to the Court; and for this he ſhall be fined and im- p 


priſoned. Þ under Coun- 


| tenance of 
Law is guilty of double Vexation ; as if he ſues in B. and, pending this, ſues in London for the —— Cauſe, 
he ſhall be fined. 8 Co. 60. a. Goulſ. 30. pl. 5. | | 


Þ+ Sed gu. If this is now Law? as the Defendant may have juſt Cauſe of Action againſt the Plaintiff notwith- 
ſtanding the prior Suit pending, | 


* ——_ 


2 


(C) In what Actions 02 Pꝛoteedings there 
ought to be a Fine o2 an Amercement : 
And herein. | | 


1. Of the Nature of the Action in which there ought to be a Fine 
: or Amercement, 


T ſeems that regularly there was a Fine or Amercement in all Actions; 2 Co. 39. 
I for if the Plaintiff or Demandant did not prevail, it was thought F. N. B. 75. 
reaſonable that he ſhould be puniſhed for his unjuſt Vexation; and there- 
fore there was Judgment againſt him, quod fit in Miſericordia pro falſo 
clamore. 

Hence, when the Plaintiff took out a Writ, the Sheriff, before the Re- „Tit. Bait. 
turn of it, was obliged to take Pledges of Proſecution, which, when Fines | 
and Amercements were conſiderable, were real and reſponſible Perſons, and 
anſwerable for thoſe Amercements, (4) but being now ſo very inconſider- (%) Sand. 227 

able, that they are never levied, they are only formal Pledges entered, 
viz. Jobn Doe and Richard Roe. | 

(e) In all Actions, where the Judgment is againſt the Defendgnt, it was () 8 Co. 60. 
to be entered with a Miſericordia, or a Capiatur; and herein the Difference Rol. Abr. 212, 
is, that if it be an Action of Debt, or founded on a Contract, the Entry 219. 
is ideo in Miſericordia, without aſſeſſing any Sum in certain, which was nam oY 944. 
afterwards affeered by the Coroners in the proper County; but if it n. 


2 were 


(c) Where one 
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Fines and Amercements. : 


were in an Action of Treſpaſs, the Court ſet the Fine and levied it bye 


Wn | | 
3 a + But fee Capia tur. Þ 
* 1 infra 507, 

i 1 the Stat. 5 F 6 W. 3. c. 12. 

4 8 Co. 59. And therefore in all Actions Quare vi & armis, as Reſcous, Treſpaſs, 
1 Rol. Abr. 222. c. the Defendant ſhall be fined. | 1 

1 8 Co. 41. a. So in a Writ of Recaption in the Common Pleas, if Judgment be given 

bl 60, b. againſt the Defendant, he ſhall be fined and impriſoned ; but in a Writ of 
100 11 Co. 43- Recaption in the County-Court, if the Defendant be convicted he that 
44 F. N. B. 73. only be amerced. en eee 


In a Real Action, ſo in an Attaint againſt ** who recovered in 


9 14 * the firſt Action, if the Plaintiff recovers, the Defendant ſhall be (f) 
8 Co. 60, amerced. . 


it is ſaid, | ; 
that if the Attaint paſs againſt the Defendant, if he was Party to the firſt Record, he ſhall be fined gad im- 
priſoned ; otherwiſe if he was not Party to the firſt Record. 


page 307 If a Man recovers in an Aſſiſe, and dies, and his Wife is endowed, 
4 Al. 20. in an Attaint againſt his Wife, if he recovers, the Wife ſhall be (f) 
Rol. Abr. 212. amerced. 


(e But not | 
fined, begauſe not Party to the firſt Record, 8 Co, 61. 


a 38. . In an Action upon the (Y) Statute of Marlebridge, for driving a Diſtreſs 
2 abt 219. into another County, the Defendant ſhall be ranſomed, (which admits that 
(5) 52. H. 3. he ſhall be fined.) 
cap, 4. which 
ſce explained. 2 Inſt, 106. 


33 H. 6.206. In an Aſſiſe of Rent, if the Tenant be found guilty of a Diſſeiſin with 
Rol. Abr. 219. Force, becauſe of a Reſcue done by him without vi et armis, he Thall be 
1 fined, though this be not within the Statute. 

1 h Co. 61. a. In all Judicial Writs, if the Plaintiff is barred, nonſuit, or his Writ abates, 
'' | (5) Thata the Plaintiff ſhall not be amerced, (i) becauſe the Proceſs is founded upon 
Man ſhall not a Record. | 


be fined in an | | 
Audita Querela, 12 H. 4. 15. b. Rol. Abr. 219. 


! 
i | gs | | 
{ | But as Fines and Amercements in thoſe Actions, by not being levied, be- 
i. came Matter of Form, it was thought hard, that for any Irregularity herein, 
8 a Judgment ſhould be arreſted ; and therefore, 
N | ö For which By the 16 17 Car. 2. cap. 8. it is enacted, That no Judgment after 
| vide Tit, Verdict, Confeſſion by Cognovit.atitonem, or relid verificatione, ſhall be 
iſ. Amendment „ reverſed for Want of a Miſericordia, or a Capiatur, or becaule-one is put 
ll. | | EXAGES. © for the other.” 


5 And by the 5 6 W. 3. cap. 12. reciting that divers Suits and Actions 
5 of Treſpaſs, Ejectment, Aſſault and falſe Impriſonment, brought by Party 
* againſt Party in the reſpective Courts of Law at Weſminſter; and upon 
| Judgment entered againſt the Defendant or Defendants, in ſuch Suits or 
Actions, the reſpective Courts aforeſaid do ex Offcio-iflue out Proceſs againſt 
ſuch Defendant and Defendants for a Fine to the Crown for a Breach of 
the Peace thereby committed, which is not aſcertained, but is-uſually com- 
pounded for a ſmall Sum of Money, by ſome Officer in each of the ſaid 
Courts, but never eſtreated into the Exchequer ; which Officers, or ſome of 
them, do very often outlaw the Defendants for the ſame, to their great 
Damage; therefore it is enacted, That no Writ or Writs, commonly 
called Capias pro fine, in any of the ſaid Suits or Actions, in any of -— 
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Fines. and Amercements, 


* ſaid Courts, ſhall be ſued out or proſecuted againſt any of the ſaid Defend- 

ant or Defendants, or any further Proceſs thereupon, but the ſame Fines, 

„and all former Fines, yet unpaid, are and ſhall hereby be remitted and 
diſcharged for ever; yet nevertheleſs the Plaintiff or Plaintiffs, in every 

ſuch Action, ſhall (upon Signing Judgment therein, over and above the 

uſual Fees for Signing thereof) pay to the proper Officer, who ſigneth 

the ſame, the Sum of fix Shillings and eight Pence, in full Satisfaction 

« of the ſaid Fine, and all Fees due for or concerning the ſaid Fine, to 
be diſtributed in ſuch Manner as Fines and Fees of this Kind have 

« uſually been, and not otherwiſe; which ſaid Officer and Officers ſhall 

« make an Increaſe to the Plaintiff or Plaintiffs of ſo much in their Coſts, 

to be taxed, againſt the ſaid Defendant or Defendants.” 

But though this Statute takes away the Capiatur Fine, yet it is ſaid to be Salk. 54. pl. 2. 

the Practice of the Court of Common Pleas, to make a Special Entry of the Comb. 387. 

Judgment in this Manner, Nibil de fine quia remittitur per ftatutum in the ſame 

Manner as where the Fine was pardoned, in which Caſe the Entry was nil 

de fine quia pardonatur. | 

But it was ruled on Debate in the King's Bench, that this Statute 

having taken away the Fine, there was no Judgment of Capiatur to be 

* entered againſt the Defendant, nor any Thing in Lieu thereof, but that that * Page 508 

Clauſe was totally to be left out of the Judgment, for that it was not 


1 
cc 
cc 


like the Caſe of a Pardon, which does not alter the Law, but only excuſes Zi — 
that Party. So nibil de fine quia pardonatur. | Sir 7 nge 


Clerk. Salk. 
54 Comb. 387. 8. Co 


| 2. At what Time to be awarded. 


If in a (a) Real Action the Tenant comes the firſt Day and renders the Co, Lit. 126. 


Land, he ſhall not be amerced. 5 Co. 49. 
Cro. Eliz. 65. 
Cro. Car. 564. 8 Co. 61. 


So in Detinue for a Box of Charters by the Heir, upon the Delivery of his 38 E. 3. 20. 
Father; if the Defendant comes the firſt Day, and ſays, that he hath been Rol Abr. 2 12. 
always ready to tender them, and yet is, if the Plaintiff does not traverſe 
this, the Defendant ſhall not be amerced. | 
In a Cui in vita, if the Tenant. vouches, and the Vouchee comes the 1 4 E. 3 16 
firſt Day of the Summons, and tenders, yet he ſhall be amerced; for when Rol. Abr. 212. 
the Tender is not at the firſt Day of the Original, an Amercement is due 
to the King, | ; | | 

In an Account, if the Defendant comes the firſt Day and tenders 2 R. 2. 45. 
the Money, and the Plaintiff accepts it, none of them ſhall be Rol. Abr.213. 
amerced. | | | 
So in an Account, as Receiver of 10 l. if the Defendant pleads never his 46 E. 3 40. 
Receiver, and this is found againſt him, by which he is adjudged to Account; Rol. Abr. 2 12. 
and after he comes and tenders the 101. and makes Oath, that after the Time 
that the Money was delivered to him, he could not find any Thing to buy 
for Profit, this ſhall be a good Diſcharge of the Defendant, and neither he 
nor the Plaintiff ſhall be amerced. 
In Dower, if the Tenant, after he is (a) eſſoined, renders Dower, 


and avers, that he hath always been ready, &c. the Tenant ſhall not be 5 . 
amerced. | (a) But if 

| the Tenant 
tenders to the Demandant her Dower, after ſhe hath taken a Day prece partium, he ſhall be an 


. erced, though 
_ Delay was by the Aſſent of the Demandant. 18 E. 3. 39. Rol. Abr. 212. S. C. but a Lure is 
added. — | 
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Fines and Amertements. 


18 E. 3. 14. In a Writ of Dower, if the Tenant vouches the Heir of the 
Rol. Abr. 212. and the Vouchee demands the Lien; and upon this the Vouchee enters 
into Warranty, as he who hath nothing by Deſcent, &c. and the Te- 
nant ſays that he hath Aſſets by Deſcent; upon which Judgment is 
given, that the Demandant ſhall recover agaiaſt the Tenant, Sc. the 
Vouchee ſhall be in Miſericordia, though he doth not counterplead the 
arranty. | | 
Rol. Abr. 213. If in — Action of Debt the Defendant comes the firſt Day, and appears 
Hebberly and by Attorney, and makes Defence, ſcilicet, defendit vim & injuriam quando, Gr. 
wo and after the Attorney pleads non ſum informatus, the Defendant ſhall be 
judged. amerced; for he ought to have acknowledged the Action the firſt Day, not 
to have made any Defence. 
Rol. Abr. 213. So if in Debt the Defendant. comes the firſt Day, and imparls till the 
Dame Slancy next Term, and then Judgment is given upon non ſum informatus, the De- 
ver. Tur. fendant ſhall be amerced. | 
But if in an Action of Debt, the Defendant comes the firſt 
Attorney, and ſays, that non eft informatus, and thereupon Judgment is 
given, the Judgment ſhall be againſt the Defendant for the Debt, Da- 
mages and Coſts; but aihil in Miſcricordia quia venit primo die per 
Page 509 * ſummonitionem, becauſe this is all one, as to the Plaintiff, as if he had con- 
Rol. Abr. 2 1 3. feſſed the Action, for he is not more delayed by this; and this is the Coutſe 


Barecroft and of the Common Pleas in ſuch Caſes. | 
Rooks, | 
Yelv. 108. S. P. adjudged. 


* 


5 Co. 49. If in a Writ of Entry, in le quibus in Wales, the Defendant pleads Nos 
Hall _ by diſſeiſevit, and pending this Plea, a general Pardon is made by Parliament, 
4 — 1 by which all Fines, Amercements, c. are pardoned, and after Judgment 
Moor 394. pl. is given for the Demandant, yet the Tenant ſnall not be amerced for the 
511. S. C. Delay after; for the not rendering the firſt Day, according to the Com- 


A "x 4 mand of the King's Writ, is the Cauſe of the Amercement, and that is 
„LI. . 

Jenk. Cent, Pardoned. 

258. S. P. 
Vent. 96. If in Debt againſt Executors the Defendants do not appear the firſt Day, 


Noel and but after come and plead plene adminiſtravit, and thereupon the Plaintiff 
Nelſon ad- prays Judgment quando aſſets acciderint, he ſhall have ſuch Judgment, and 


- Judged. the Defendants ſhall be amerced ; and though in this Cafe it did not appear, 


1 by the Record, but that the Defendants pleaded the Day of the Declara- 


d! tion, yet per Vaughan C. J. it ſhall not be ſo intended, unleſs entered vene- 
Lev. 286. runt primo die. | | 
S. C. adjudg- 

ed, and ſaid it was after Imparlance, Sand. 226. S. C. adjudged, and there faid by Sanders, that it was not 
Law ; for though they delayed the Plaintiff, yet by their ſubſequent Plea they excuſed themſelves of the 
Tort ; as if in a Quare impedit a Biſhop imparls, and after pleads He claim nothing but as Ordinary, he ſhall 
not be amerced, becauſe he hath excuſed himſelf of the Wrong; but 2uere of this Reaſon, becauſe in this 
very Caſe the Biſhop ſhall be amerced, as appears by Hob. 200. Cro. fac. 93. 


13 If the Plaintiff be nonſuit, or if a Writ abates by the (a) AR of the 
On. Ga. 7" Plaintiff or Demandant, or for Matter of Form, the Plaintiff or Demandant 
Rol. Abr. 2 19. ſhall be amecced. | 


(a) Butif a 


Writ abates by the Act of God, the Plaintiff or Demandant ſhall not be amerced. Co. Lit. 127. 8 Co. b1. 
S. P. So in Treſpaſs for taking his Corn, if upon the Pleading the Right of the Tithes comes in Queſtion, by 
which the Writ abates, yet the Plaintiff ſhall not be amerced, becauſe there was not any Default in him. 
38 E. 3. 6. b. Rol. Abr. 213. S. C. | | 


43 Afl. 18. In an Action brought by two, if the Writ abates by the Death of one of 


474 —_ them, the other ſhall not be amerced, becauſe it is by the Act of God, wich- 


Rol. Abr. 2 13. Out the Default of the Par cy. 


80 


Feines and Amercements. 


Mi... 2 — — * — 
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So if two join in a Perſonal Action, and one is nonſuit, which in Law is 47 Aff. 3. 
the Nonſuit of the other, yet the other ſhall not be amerced, becauſe this is s Co. 61. 
not his Fault. 3.05 

If one Demandant or Plaintiff is nonſuit in ſuch Action, wherein Sum- 8 Co. 61; a. 
mons and Severance lies, and the other proceeds therein, he that is nonſuit 
ſhall not be amerced.—— { Bur now vide the Stat. ante, 507.] 


3. Whether to be awarded when the Party is acquitted as to Part. 


It ſeems to be a general Rule, that if Part is found for the Demandant or 8 Co. 61. a, 
Plaintiff, and Part againſt him, he ſhall be amerced. 

As if in Action of Covenant for ſeveral Covenants broke, if the Plaintiff Rol. Abr. 216, 
be barred for one, he ſhall be amerced for this though he recovers for the Hi and 


Yelton. 
other. Rol. Rep. 


411. S. C. 


So in an Action upon the Caſe upon a Promiſe to do two Things, 

ſeilicet to pay ſo much for certain Land fold, and if the Vendee ſells * Page 510 
it again for more than he paid, to pay ſo much more; and the De- Rol. Abr. 216. 
* fendant pleads in Bar a Releaſe, which is adjudged no Bar for Part ( ſcili- Rol. Rep. 4 t f. 
cet for the laſt Sum) and a Bar for the firſt Sum; he ſhall be in Miſeri- 3 Bull. 230. 
cordia for this Sum of which he is barred, though it be an intire Promiſe ; 298 

and he could not have an Action but upon both Parts, for he might have 2 Wfa Pon 
acknowledged himſelf ſatisfied of that which he had releaſed. Error, and 


the judgment 
affirmed accordingly, 


If the Plaintiff declares, that he was poſſeſſed of an Hoy, floating at Hard. 300 
Anchor in the River Thames, loaded with Goods, and that the Defendant 2 and... 
ſatis ſciens, being Maſter of a Ship failing in the River, ſo negligently * 
governed his ſaid Ship, that ſhe in predif. Naviculam of the Plaintiff vio- 
lenter ruebat, & illam fregit & ſubmerſit , and upon Nat guilty pleaded the 
Jury find, that quoad negligentem gubernationem navis pred. Defend. per quod 
in Naviculam querentis violenter ruebat, & illam fregit & ſubmerſit, the De- 
fendant is guilty, & quod ręſiduum premiſſerum that he is Not guilty, the 
Plaintiff ſhall not be amerced, for there is no Re/iduuw, and the firſt 
Part of the Verdict comprehends all the Injury complained of in the 
Declaration, 


In an Action of Waſte in 1 & Garlize, if | the Writ of In- 14 k k y 4 


quiry of Waſte the Defendant be found guilty in Demibus, and not guilty © ; 
in Gar dino, the P laintiff ſhall be in Miſericordia (a) for the Garden. : 88 
; and agreed, 


becauſe he counts for Waſte in Places where no Waſte was done; but where Waſte is aſſigned in cutting down 
twenty Trees, and the Wafte iz found in cutting down two Trees only, and ſo the Variance in Quantity, it 
is otherwiſe. (a) So if in 'Caſe the Plaintiff declares he is ſeiſed of two hundred Acres, to which he 
bath Common A ppurtenant, and that the Defendant incloſed, per Qued, Fc. and the Jury find that be hath 
only ninety Acres, Parcel, Sc. he ſhall be in Miſericordia for the Refidue. Palm. 270, 


In (6) Treſpaſs for the Battery of his Servant, and the Taking of his 22 AMl. 76. 
Timber, if the Defendant be found guilty of the Taking of the Timber, - 42g 217. 
_ not guilty of the Battery of the Servant, the Plaintiff ſhall be amerced ioo: 692 
or this. | 17 a | a tn 


I _ | | Dyer 89. 
pl. 111. Like Point. 6 So in Debt, Where Part is found for the Plaintiff, aud Part for the —— 
2 Sid, 137. Cro. Eliz. 60 ùũ. | 5 vor 


If in Debt upon the Statute of H. 8. for buying of Tithes, the Plaintiff Cro.Eliz. 257. 
demands 50 l. for the Value of the Land, and the Jury find the Value but - a and 
3 20 J. 7 
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Fines and Amercements. 
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20 J. the Plaintiff ſhall have Judgment, &c. but ſhall be amerced quoad 
the Reſidue of the ;0/. 1 

Cro,Eliz 257. But in Treſpaſs, or other Actions where the Plaintiff declares ad damnum, 
per Curiam. if lefs be found than he declares for, yet the Plaintiff ſhall not be amerced, 
becauſe the Action is founded upon an Uncertainty. | 2 

2 Sid. 136. In Replevin, if the Defendant avows the Taking of two ſeveral Di. 
per Curiam. ſtreſſes, for ſeveral Cauſes, and Iſſue is joined upon the taking of one Di- 
ſtreſs, and found for the Plaintiff, and a Nolle proſequi entered as to the 

other, the Plaintiff ſhall not be amerced. [But now vide the Stat. ante, 


507+] | 


4. Whether to be awarded where there are feveral Parties, and ſome 
of them only acquitted. | 


8 Co. 61. If all or Part is found againſt one Tenant or Defendant, and nothing or 
but Part againſt the other, the Demandant or Plaintiff ſhall be amerced, 
unleſs there be no Default in him. | | 

44 Aſſ. 33. In an Aſſiſe againſt two, if it be adjudged againſt one upon his Plea, and 

+ oh 24+ the Demandant releaſes his Damages, and hath Judgment preſently for the 

0 Abk. 217 Land againſt him, relinquiſhing his Suit againſt the other, he ſhall not be 
amerced for the other. | 

* Page 311 In Treſpals againſt ſeveral, and one is found guilty, and the Plaintiff 

44 Aff. 33. prays Judgment againſt him, relinquiſhing his Suit againſt the Reſt, he ſhall 

44 E. 3. 24. not be amerced for them. | 

Rol.Abr.217, 

Rol. Abr.217, In Trover and Converſion of 1000 Loads of Coals againſt three Perſons, 

Warne and if one of the Defendants is found Guilty of 100 Loads, and Not guilty of 

* - ., the Reſt, and another Guilty of 10 Loads, and Not guilty of the Reſt, and 

5 5. 8. 8. * the third Guilty of 100 Loads, and not of the Reſt, in this Caſe the Plain- 
tiff ſhall not be amerced againſt any of them, becauſe each of them is found 
Guilty of Part, though ſeverally. | 

23 Al. 18. In an Aſſiſe againſt two, if the Plaintiff recovers againſt one, and the other 

Dyer 312. js found Not guilty, the Plaintiff ſhall be amerced as to him. 

19 H. 6. 3z. In a Writ of forcible Entry againſt ſeveral, for entring with Force, and 

Rol.Abr.216. holding out with Force; if ſome are found Guilty of the forcible Entry, and 
Not guilty of the holding out with Force, the Plaintiff ſhall be in Miſericor- 
dia tor this. 

19 H. 6. 32. So if ſome are found Guilty of the holding with Force, and that they en- 

Rol.Abr.216, tered peaceably, the Plaintiff ſhall be amerced for this. | 

17 E. 3. 46. If a Man brings an Aſſiſe againſt the Tenant and Diſſeiſor of a Rent- 

Rol Abr.216. Service, and the Tenant is acquitted, and the Diſſeiſor found Guilty, the 

1 Demandant ſhall be amerced for the Tenant. 

31 Aſſ. 31. So in an Aſſiſe of a Rent againſt one Tenant and two Diſſeiſors, if he 

1 recovers againſt the Tenant and one Diſſeiſor, and the other is acquitted of 

2 the Diſſeiſin, the Demandant ſhall be amerced for him. ¶ But now vide 
the Stat. ante, 507.] | 


5. Of awarding Fines and Amercements jointly or ſeverally. 


11 Co. 43. If there are ſeveral Defendants, and all of them convicted, a joint Award 


Rol. Rep. 74+ of one Fine againſt them all is erroneous, for it ought to be ſeverally againſt 


Dyer 211. 


Lev. 125. each Defendant; for otherwiſe one, who hath paid his proportionable Part, 


might be continued in Priſon till all the others have alſo paid theirs, which 
would be in Effect to puniſh him for the Offence of another. ——{/ige the 
Stat. ante, 507.] 4 


4 3 If 


e 
- 


_ Fines and Amercements, 


If at a Court-Leet twelve of the Inhabitants, Time out of Mind, by 11 Ce. 42. 
the Steward, have been ſworn chief Pledges, who at every Leet have 3 
uſed to preſent, that they the ſaid chief Pledges ſhould pay to the Lord 8 r 

of the Leet 10s. pro certo Leta, and accordingly have paid it at the ſaid 4 4 42 
Leet; if at a Court-Leet, twelve chief Pledges being ſworn to inquire o ; 

the Articles of the Leet, refuſe to preſent, that they ought to pay 105. pro 

certo [et e, the Steward cannot impoſe one joint Fine upon them all, but 

muſt fine them ſeverally; for the Refuſal of one is not the Refyſal of the 

other, | | 

If in an Aſſiſe againſt two the Diſſeiſin is found with Force, though the 11 Co. 43-8. 
Diſſeiſin was joint, yet the Fine ſhall be ſeveral. 

If in a Plaint two are nonſuited, the Amercement ſhall be ſeveral. 11 Co. 43. 4. 
And though the Judgment be againſt two, and ideo in Miſericordia, yet 11 Co. 43. 4. 
when it is affecred by the Coroners in pats, the Amercement ſhall be laid on 

them ſeverally. 

So if there are ſeveral Defendants, and by Law they are to be fined, in the 11 Co. 44. 
Entry of the Judgment it is ideo Capiantur, yet it ſhall be taken reddendo 


fingula fingulis, and there ſhall iNue ſeveral Capias pro Fine. + 
T See the Star. ante, 507. 


Vet in ſome Caſes a Fine or Amercement ſhall be impoſed upon ſeveral 11 Co. 43. b. 
Jointly, as upon a 8 Hundred, and fo upon a Village, Sc. as for the 

Eſcape of a Murderer, &c. becauſe of the Uncertainty of the Perſons, and 

the Infinity of their Number, 

In Treſpaſs againſt two, if ont be found Guilty to Damage quoad him, 5 Co. 58. 
and the other is found Guilty to Damage guoad him; in this Caſe each 

* Defendant ſhall be amerced ſeyerally, and the Plaintiff ſhall alſo be ſe- * Page 512 
verally amerced guoad each of them. Bur vide Stat. ante, 507.) 


6. Whether the Party can be twice amerced in the ſame Action. 


It is laid down as a Rule, that a Defendant fhall not be amerced twice 3 
in the ſame Action, for that would be to puniſh him twice for the (a) ſame RSI. Abr. 21 8. 


Offence. . (a) But where 
one Defendant 


may be amerced ſeveral Times for ſeveral Defaults in the ſame Action, wide 2 Leon. 4, 5, 185, 186. 


In a Quare impedit, if the Plaintiff recovers the Preſentation againſt the 5 Co. 58. b. 
| Defendant, and thereupon Judgment is given upon Demurrer for a Writ to Kol Abr.218. 
the Biſhop; and upon this the Defendant is amerced, and after a Writ 
is awarded to inquire of the Damages and the other Points of the Writ, and 
found accordingly, and Judgment alſo given; for this the Defendant ſhall 
not be amerced again. 5% 
In one Action againſt the ſame Defendant or Tenant, if the Defendant or Tyr 58, 
Tenant pleads one Plea to Part, and another Plea to the Reſt, or confeſſes Rol.Abr.218. 
Part, and pleads to Iſſue for the other, and ſeveral Iſſues are found againſt 
him, yet the Defendant or Tenant ſhall not be twice amerced. 
If in an EjeGione firme againſt four, three are found Guilty guoad Part, Cro Car. 178. 
and Not guilty for the Reſidue, and the fourth is found Not guilty ge- Pc & 
nerally, the Plaineiff may be amerced jointly quoad all the Defendants, /ci- OR. 
licet, pro falſo clamore quoad the three, for ſo much of which they were found 
Not guilty, and pro faiſo clamore quoad the fourth, qued ſit in Miſericardia, 
and the Prothonotaries ſaid the uſual Courſe was ſo, and ſometimes other- 
wiſe, ſcilicet, that quoad the three for ſo much, c. he be in Miſericordia, 
and quoad the fourth that he be in Miſericordia alſo. 

In Dower Defendant confeſſes as to Part, and Judgment is given againſt Salk. 54. pl. 1. 
him, quod fit in Miſericordia, and as to the Reſt he pleads in Bar, upon 253. pl. 3. 

Vol. II. 7C | which LA. Raym. 72, 


8 — — —— . ü —— — 


ines and Amercements, 


Lord and which there is a Demurrer, and Judgment is given againſt him, 10 
Lady Gerrard Miſericordia; and it was objected in Error, that -a Man ought — 5 
adjudged. twice amerced in the ſame Action; but it was held well enough in this Caſe, 


. Comb. 352. becauſe both Judgments are final and independent of one another; but ac- 


S.C.anJs.P, g : . : 

< Mod. 6 4. Y cording to the Report of this Caſe in Salkeld,- it would be otherwiſe where 
S. C. and S. p. one Judgment is only interlocutory and depends upon another, as (a) qued 
_ 592. computet in Account. | W: 

p » : ; „ 8 . | , 
S. C. and S. P. adjudged, becauſe the ſecond Amercement was for a new Delay. (a) That in Account, if 
the Defendant be adjudged to account, Judgment ſhall be preſently before the final Judgment, guod ft in 
Miſericordia quia non prius computavit ; and in this Caſe, if he be afterwards found in Arrearages, Judgment 
ſhall be again, god fit in Miſcricordia. Rol. Abr. 218. Parrey's Caſe adjudged, and afficmed upon a Writ 


of Error, and ſaid by the Clerks to be the Courſe of the Court, —{See the Sat. ante, 507.) 


a ki—_ 


*Page513 * (D) Mhere a Fine oughto be awarded, and 
not an Amercement, & vice verſa. "a 


8 Co. 39. E have already taken Notice of the Difference made between Of- 
Hob. 180. fences, and that for the Delia majora, ſuch as Breaches of the Peace, 
— = i Contempts or Diſturbances committed in facie Curie, the Court may (v) fine 

and impriſon ; but that in Real Actions or Actions of Debt, the Defendant 


fications of the 

Word Fine, is only to be (c) amerced. 

wid: 8 Co 59. | 

Co. Lit. 126.— And that there is no Difference between a Fine and Ran/om in a legal Underſtanding; for a. 
Fine makes an End of the Bufineſs, and ſo does a Ran/om, becauſe it redeems from I mpriſonment ; and if they 
were different Things, it would follow, that where the Books ſay, that where a Man ſhall make a Fine and 
Ranſom, they muſt be taken to intend, that he ought to pay two different Sums, of which there is no Prece- 
dent. Co. Lit. 127. a. but in Dyer 232. pl. 5. it hath been adjudged, that where a Man is to make Fine and 
Ranſom, the Ranſom mult be treble the Fine at leaſt, (c) That if a Sheriff, having returned a Cepi Corea: 
into the King's Bench on a Capias againſt a Man on an Indictment of Felony, does not bring him in at the 
Day, it ſeems that he is by the Courſe of the ſaid Court to be amerced, not fined. 40 Aſſ. pl. 42.—So if a 
Vill or Hundred ſuffer a Felon to eſcape without being arreſted, they are to be amerced, not fined. 3 Inſt. 54, 
Dyer 210. 4 Inſt. 294. But whether the Puniſhment inflifted on a Gaoler for ſuffering a Criminal 
nepligently to eſcape, be properly a Fine or an Amerccment, Q. & wide 8 H. 5. 2. Fitz. Coron. 84, 292. 


Raſt. Ent. 583. 27 Aſſ. pl. . 


A Man ſhall be fined and impriſoned for all Contempts (d) done to any 
8 Co. 600 Court of Record, againſt the Commandment of the King's Writ under his 


4) So in Re- l - 
rode it was Great Seal, as in a Quare non admiſit, Quare incumbravit, Attachment upon 


adjudged for a Prohibition, &c, 

the Avowant, 

a Returno habende awarded, and there the Sheriff returned an E/ongata, and a Withernam was awarded, 
though the Plaintiff brought the Money into Court, and prayed the Proceſs might be ſtayed ; yet the Court 
would not grant it till they had aſſeſſed a Fine upon the Plaintiff, 2 Leon. 174. 


8 Co. 58. But when the Demandant or Plaintiff, Tenant or Defendant ſz retraxit, 
4 or Receſſit in Contemptum Curie , yet this is no Contempt againſt the Com- 
alc. 


Cro. Jac. 211, Pandment of the King by Writ, and therefore he ſhall not be fined in ſuch 
S.C. and 8 P. Caſe, but amerced only. | | 

3 Co. 60. a . If in Replevin the Defendant claims Property falſly, and this in a 
' * Proprietate probanda is found againſt him, he ſhall be fined and impri- 


ſoned. 
8 Co. Go. 2. If one denies a Recovery or other Record to which he himſelf is 


Party, he ſhall not be fined ; for it is not his Act, but the Act of the 

Court; and he does not deny the Record abſolutely, but non habetur tale 

recordum. 
a 
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In an Aſſiſe, if the Tenant be atrainted of x Diſſeiſim wich Forte, be halb ge 3b, 
be impriſoned. + Nad 26 911229. a doch fe- 
veral Caſes there cited out of the Year-Bools to this Purpoſe, 


But in an Aſſiſe for a Rent- ſeck, if the Defendant be found a Diſſeiſor Rol. Abr. 223. 
by Denier only, the Judgment ſhall not be gued Capiatur, but only in Miſe- 
ricordia. | 2 S 

Alſo in an Aſſiſe of a Rent-charge, againſt ſeveral Tertenants; if it be 39 AM. pl. 4. 
found the Plaintiff diſtrained for this, and one of the Defendants, with- Rol. Abr. 223. 
out Conſent of the Reſt, made the Reſcous, though the others are Diſſeci- 
ſors by the Denier; (a) yet they ſhall not be impriſoned, but only he who (% por he 
made the Reſcous. . who made 


the Reſcous is the only Diſſeiſor with Force. Co. Lit. 161. b. 


* In an Aſſiſe, if the Tenant by bis Plea does not deny the Ouſter, * Page 514 
though he be after found a Diſſeiſor without Force, yet he ſhall be impri- 28 Aff. 15. 


ſoned. 61 wa r 
In an Aſſiſe of Nuſance, if the Defendant be found guilty, he ſhall be 19 Aff. 6. 
impriſoned. | 1 


Although in all Actions (5) Quare vi & armis, as Reſcous, Treſpals, 
Sc. the Defendant ſhall be fined ; yet (c) in Actions of (d) Treſpaſs upon (6) 5 
the (e) Caſe, if the Defendant be found guilty, the Judgment ſhall not be * 1 
quod capialur, but quod fit in Miſericordia. (c) 8 Co. 59. 


1 f . Hob. 180. 
(4) That in Treſpaſs or other Actions, where the Plaintiff declares ad damnum, if leſs be found than he de- 


clares for; yet the Plaintiff ſhall not be amerced, becauſe the Action is founded upon an Uncertainty. Cro. 


Elz. 257. () So in an Action againſt an Inn-keeper for Goods ſtolen, the Judgment ſhall not be quod 
capiatur, Cro. Jac. 224. adjudged —— | But lee the S. an, 507 ] | 


But in Treſpaſs, if the Plaintiff declares that he levied a Plaint in Len- Hob. 180. 
din, and upon Proceſs J. S. was arreſted by a Serjeant, and that the De- “H and 
fendant /i & Amis reſcued him, per quod he loſt his Debt; and upon I 8 
Not guilty pleaded, it is found for the Plaintiff, the Judgment hereupon 8s. C. 


ought to be quod defendens capiatur; for though the Nature of the Action 


the Plaint' ; yet this being with Force to the Serjeant who was a Mini- 

ſter as well to the Plaintiff as the Court, the Action may be Vi & Armis. 
e ante, 507.] : j 
If a Man denies his own Deed, and this is found againſt him by Verdict, Rol. Abr. 220, 
he ſhall be impriſoned for his Falüty, and Trouble to the Jury. + * 
: 7 i 2 Ft. 230. 


+ 2. If this is now aw? Vide ante, 507. 


But if a Man, where his own Deed is pleaded againſt him, pleads Non 
eft ſatum, and after at the Nifi prius, or before Verdict, relift4 veriſi. But for this 


. . . . . A '1 
catione cognovit this to be his Deed, he ſhall not be impriſoned, but only ;, 1 — 


amerced. Keilw. 42. 


| | 2 Rol. Rep. 
45. Noy 4. Cro. Jie. 64. Dyer 67. Raym, 202. Mod. 73. 2 Saund. 189. 2 Keb. 63g, 638, 


694, 734. 


If a Man pleads a Deed of the Plaintiff or his Anceſtor, made to the An- 20 Aff. 10. 
ceſtor of the D fendant who pleads it, and this is found againſt him, he Kol. Abr. 224. 


| ſhall not be impriſoned for his Falſity, becauſe he could not know, whether 


this was his Deed or not, being made to his Anceſtor. 
In Treſpaſs contra Pacem, for trampling his Corn; if it be found that , , = | 
the Cattle of the Defendant eſcaped, but not contra Pacem, and trampled Rol. Abr 
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the Corn, yet the Defendant (hall be impriſoned , d, e eee 
t A2. de hoc, Cattle at his Peril. 4 | for hb £0 keep his 


now law ? | 
Videante, 50%. 


Rol. Abr, In an Action upon the Caſe, upon an Aſſumpfit, if the Defend 
222-3. found guilty, the Judgment ſhall not be 4 capiatur, but quod fit rayon 
ricordia. | 
In a Writ of Deceit againſt the Party who recovered in a Real Ac, 
om Abr. andthe Sheriff, if it be found {that no Summons was made, he - — 
8 Co. 59. vered before ſhall be impriſoned. J 


S. P. becauſe 
founded upon the Deceit done to the Court in obtaining Judgment. 


8 Co. 60. b. In all Caſes where a Thing is reſtrained by any Statute, the Offender 


Cro. Jac. 631. ſhall be fined and impriſoned, 


Like Point | 

adjudged, 12 Co. 134. like Point reſolved, 2 Inſt. 131. 2 Rol. Rep. 400,——In an Action of Scandalum 
Magnatum, whether the Judgment oug! t to be quod defenden; capiatur, dubitatur; Probee and the Marquis 
of Dorchefter, Sid. 233. adjourned, Keb. 813, hy guts upon a Writ of Error, Lev, 148, 84 
the Court inclined, that if it was in Mi/ericordia, it was ſufficient.— [See ante, 50. ] ? 


Page 515 As in an Action upon the Statute of Marlebridge for driving a Diſ- 
30 All. 38. ſtreſs out of the County, the Defendant being found Guilty ſhall be impri- 


Rol.Abr.222. ſoned. + 
+ Q. de hoc if now law? 


Rol. Abr. 222. So in an Action of Debt upon the Statute of 1 & 2 Pb. & Mar. c. 12; 
of Diſtreſſes, by which the Defendant ſhall forfeit to the Party grie ved 
for the driving a Diſtreſs out of the Hundred, 51. and treble Damages; if 
the Defendant be found Guilty, the Judgment ſhall be guod capiatur. 

Rol.Abr.223. In an Action of Debt upon the Statute of Uſury, for treble the Sum lent 

Lovell and for taking more than 8 J. per Cent. if the Defendant be found Guilty, the 

Bidgood. judgment ſhall be quad capiatur, becauſe he took it contrary to the Provi- 

1 2%. of all ſion of the Statute. 


theſe Caſes, 
ſince the Statute taking away the Capias pro fine? ide ante, 507, 


Rol. Abr. But in an Action of Debt upon the Statute of 2 K 3 E. 6. c. 13. for 
223. not ſetting forth Tithes, if Judgment ſhall be given for the Plaintiff, 
Sid. 233. the Judgment ſhall be quod fit in Miſericordia, and not quod capialur; (a) be- 


di Tom cauſe this is but a Debt given in Recompence of Tithes, and this is the 


(a) In Debe uſual Courſe. 


for 5 J. upon | | 
the dn of 1 & 2 Ph. & Mar. c. 12, for taking above 4 4. for a Diſtreſs, the Defendant ſhall be in Miſe- 


ricordia only, becauſe this Action is founded upon the Non- payment, and not upon the Statute. Cro. Car. 
560. adjudged. _ 


Oro. Jac. 350. So in an Action for a Robbery founded upon the Statute of Vincheſter, if 
2 the Defendants are found Guilty, the Judgment ſhall be quod fint in Miſe- 
of Wit ok ricordia; becauſe this Action is not founded upon any Male-faiſance, but 
upon a Non-faiſance only. 
Cro. Car. 32. In an Action of Treſpaſs for an Aſſault and Battery; if the Battery was 
Swayn and done before a General Pardon, by which the Fine is pardoned, yet the Judg- 
raced ad- ment ſhall be entered (5) quod capiatur; for the Court need not take Conu- 
mw” ſance thereof without Demand. 


() The En- | | 2 92 
try in this Caſe is ſometimes quod capiatur, and ſometimes quod non capiatur quia pardonatur ; but for this vide 
Cro. Eliz. 153. 778. Leon. 300. Brownl. 211. Yely. 126. 5 Co. 49. Moor 394. Jenk. Cent. 
258, Lane 71. Salk: 54. pl. 2——{/ide ante, 507, The Statute taking away the Capias pro fine. 


3 | (E) (ho 


_ r 


* 
— }Þ 


— — 
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(E) Who in reſpect of their Perſons are not 
to be fined oz amerced, 


% 


HE King being Plaintiff-or Demandant ſhall not be amerced, nor ſhall Co Lit 127% 
the (a) Queen Conſort. | 8 Co. 61. 
F. N. B. 31 


3 Bulſt. 276, (2) Where the Judgment is againſt the Queen, & in Miſcricordia nibil, es quod conſort 
Regis. Rol. Abr. 215. 


An Infant being Plaintiff or Demandant ſhall not be amerced, and this 10 


Co. Lit. 125. 
the Reaſon (5) he ſhall not find Pledges. OR IS IV 
Bulſt, 
Palm. 518. Rol. Abr. 214, 288. (3) That he ſhall not find Pledges. Cro, Car. 2 


But an lafant Defendant ſhall be amerced, if he pleads with the De- MAS 
mandant, and the Matter is found againſt him; (c) but he ſhall be par- ol. Abe. 


| I | 
doned of Courſe. "nl 5 
8 8 () And the 
Entry in ſuch Caſe is Leo in Miſericordia fed pardonatur quia Infans, 8 Co. 61, Palm, 518. NI in Mi. 
ſericordia, quia Infans, Cro. Car. 410. : | 


But if an Infant brings an Action by his Prochein amy, and pending the Dyer 338. 
Action comes of full Age, and makes an Attorney, and after is nonſuit, he Pl. 41+ 
ſhall be amerced. | | | | 
If an Infant brings an Action of Treſpaſs by Guardian againſt two, * Page 516 
and the Defendants plead Not guilty, and at the Nj prius the Plain- Rol.Abr.214. 
tiff appears in Perſon, and a Verdict is found for the Plaintiff for Part, Merhwold and 
and Not guilty for the Reft, and one of the Defendants Not guilty, ny * 
and judgment is given for the Plaintiff, for that for which the Verdict is* — 
given for him, & quod nil capiat per billam for the Reſt, and him that is 
found Not guilty, ſed nibil de Miſericordia pro falſo clamore, c. quia que- 
rens tempore tranſgreſſionis predict fadæ infra etatem exiſlibat; yet this 'is 
good, and no Error. | | 
If a Præcipe is brought againſt an Infant, and pending the Plea he p Co. 49. 
comes of full Age, he ſhall be amerced for the Delay after he comes of Moor 394. 
full Age. Rol. Rep. 2944 
3 Bulſt. 251. 
If Baron and Feme are vouched in the Right of the Feme, and Jodg- 
ment is given againſt them, and the Feme is to be amerced, they ſhall be 16 E. 3. 14. 


amerced, (4) though the Feme be within Age, the Huſband being of full * Abr. 
Age. (% And this 
Amercement ſhall not be pardoned of Courſe. 16 E. 3 14 


In an Action upon the Caſe againſt Baron and Feme for ſcandalous Words Hob. 127. 
ſpoken by the Feme, and Judgment is given againſt both, as well the Huſ- 
band as the Wife ſhall be amerced, | 

In an Action of Trover and Converſion againſt Baron and Feme, for the Rol. Abr. 215. 
Converſion of the Feme during the Coverture; if the Feme be found Guilty Oro. Jac. 439, 
by Verdict, and the Baron Not guilty, — both ſhall be in Miſericordia; for 1. 


the Amercement is not for the Converſion, but for the Delay of the Suit, 7A wy 30 : 
and the Non-rendering the firſt Day, of which the Baron is as well guilty S. C. acjudged. 


as the Feme, 
In a Writ of Dower, if the Tenant vouches the Baron and Feme, as Rol. Abr. 
in the Right of the Feme, as Heir to the Huſband of the Demandant, 215-6. 


and the Voucher demand the Lien, upon which the Lien is ſhewn, and 2A 


Vol, II. e they 
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they enter into Warranty, as thoſe who have nothing by Deſcent; and 
the Tenant ſays that they have by Deſcent, upon which Judgment is 
given againſt the Tenant, &c. the Feme only ſhall be amerced without the 
Baron. | "v4 | | 
Bro. Appealzz If a Feme Covert ſues a groundleſs Appeal of the Death of he 5 
* 4. 17+ band, known by her to be alive, ſhe ſhall be fined. —_ 
37 AM. 1. In an Aſſiſe againſt Baron and Feme, if the Feme be received upon the 
Rol. Abr. 220. Default of the Baron, and pleads in Bar, and acknowledges an Ouſter, and 
the Demandant takes Iſſue upon the Bar, and this is found for the De- 
mandant, the Tenant ſhall not be impriſoned for this Confeſſion of an 
(Z) But ifa Ouſter, (5) becauſe ſhe is a Feme Covert. 


Feme Co- | 
vert be found yuilty of a Treſpaſs before the Coverture, ſhe ſhall be impriſoned. 22 Af. 87. Rol. Abr. 220. 


Rol. Abr. If a Baron of Parliament be found a Diſſeiſor with Force in an Aſſiſe, the 
220. Lord Judgment againſt him ſhall be guod Capiatur. 
Stafford's | | 


Caſe. Cro. Eliz. 176. S. C. adjudged, for that it is upon a Diſſeiſin found, upon which a Fine is given by 
the Statute of We-//m. 1. cap. 36. for which wide 2 Inſt, 236.— And Hob. 61. that Barons are tot ſubject to 
Impriſonment, but for great Contempt, 


Rat. Abe So in a Debt upon an Obligation againſt a Baron of Parliament, if the 
ma ne Defendant pleads Non eft fadum, and the Iſſue is found againſt him, the 
Earl of Lin- Judgment againſt him ſhall be qued Capiatur. | 


coln and | 
Flewer. Cro. Eliz. 503. S. C. adjudged, becauſe a Fine due to the King upon this falſe Plea, and there is 
Privilege againſt it, [ide ante, 507.] | 


_— — — 


» Page 517 (F) Df the Reaſonableneſs of the Fine; and 
herein of mitigating o2 aggravating it, 


2 Hawk. P. HERE a Perſon is convicted of a criminal Offence, and for which 
C. 445. vide he ought to be fined, the Meaſure thereof is left to the Diſcretion 
Tit. Judg- of the Judges, who proportion ſuch Fine, ſo as to make it adequate to the 
_ _ „ Offence, from the Conſideration of the Baſeneſs and Enormity, and dange- 
2 — rous Tendency of it, the Malice, Deliberation and Wilfulneſs with which 


Fine muſt be it was committed, the Age, Quality and Degree of the Offender, Ge 
with a Salvo 
contenemento, Which ſee explained, 2 Iuſt. 28. 


Selk. 55. If a Proſecutor accepts Coſts from the Defendant, he cannot, by. the 
pl. 5+ Rules of the Court, aggravate his Fine, becauſe in ſuch Caſes, having no 
Right to demand Coſts, if he take them at all, he muſt take them by way 
of Satisfaction of the Wrong; after which it is unreaſonable for him to 

harraſs the Defendant. 

8 But as to thoſe Colts given by 5 & 6, V. & MM. c. 11. on the removing 
©. 3 a Cauſe by Certiorari, the Proſecutor is not reſtrained from aggravating the 
Salk. 55. pl. 5. Fine to be ſet on the Defendant, becauſe he has a Right to ſuch Coſts by 

the expreſs Words of the Statute. 33 

Co. Lit. 266. A Fine is under the Power of the Court during the Term in which it is 
Oro. Car. 25 1. ſet, and may be mitigated as ſhall be thought proper; but after the Ferm 
Raym. 376. it admits of no Alteration. on 
at 
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If a Perſon is indicted and found guilty of a great Nuſance, and a Writ Comb. 10. 
goes to the Sheriff to abate ir, if the Party refuſes: to abate it at his own 
Charge, the Court will raiſe the Fine accordingly z ſecus if the Nufance may 
be eaſily removed, as pulling down a Wall, Sc. FR”; in 7 3 
Upon a Motion to ſubmit to a ſmall Fine after a Confeſſion of the Salk. 55. 
Inditment, which was for an Aſſault; Holt Ch. Juſt. took a Difference * * 
where a Man confeſſes an Indictment, and where he is found guilty; in the ua. 
firſt Caſe, a Man may produce Affidavits to prove Son aſſault upon the Pro- 
ſecutor, in Mitigation of the Fine; otherwiſe where the Defendant is found 
guilty ; for the Entry upon a Confeſſion is only won vult contendere cum 
Domino Rege, & ponit ſe in gratiam Curie. iir Ene e | 
If an exceſſive Fine be impoſed at the Seſſions, it may be mitigated at Vent. 336. 
the King's Bench. | | | ahi ot 360 | 1 | 
The Court may aſſeſs a Fine, but cannot award any corporal Puniſhment Salk. 56, 
againſt a Defendant, unleſs he be actually preſent in the Court. + ' 40 pl. 4. 
Y F.Y1 4 ba Comb. 36; 77. 
+ And therefore the perſonal Appearance of the Defendant in ſuch Caſes is not to be diſpenſed with, unleſs 


by Rule of Court on Motion, and the Clerk in Court, or ſome other Perſon approved of, undertaking to 
ſuch Fine as ſhall be ſet on the Offender, c. : PPIOven th Lhkertabing @ pay 


—Y — 
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(6) Of the Reaſonableneſs of an Amerce- + 
ment, and the Atkeerment thereof: And 


herein, 
1. Of the Neceſſity of an Affeerment. 


EF O RE the Statutes of (a) Magna Charta, and Weſtm. 1 cap. 6. * Page 513 

- * (4) That yet 

the Lords ofed to ſet ſuch exceſſive and grievous Amercements on their tnéfe Sracutes 
Tenants, that under Pretence of ſuch Amercements they uſed to ſciſe the were in AF. 


* whole Profit of the Tenement which they had granted: To prevent this firmance of 
Oppreſſion, and to take away all Fines and Amercements at the Will and the Common 
Pleaſure of the Lord and his Steward, and likewiſe all exceſſive Fines and $0, 
Amercements, if they were never fo certain, the Statutes appoint, that 2 laſt, — 
every (b) Amercement ſhould be affeered, ſo that though the (c) Court or (5) An A- 
Homage (d) do award an Amercement, yet it is to be affeered by the 22 in 
Affeerors, who are ſo called, becauſe they affeer or bring in the Quantity of atin is called 


M. ſericordia 
the Amercement. decanſe is , 


> 4 ought to b 
aſſeſſed mercifully, and this ought to be moderated by Affeerment of his Equals, or otherwiſe a Wii de = 


derata Miſcricordialies, Co. Lit. 126. b. for this Writ wide F. N. B. 75, Regiſt, 86, 184, 187. (4) So 
that though in the Courts of Neſmiꝝſter, where Amergements were ordered either againſt Plaintiff or Defen- 
dant, they were carried down to the Coroner to be ſettled and affeered. 8 Co. 39, Saund. 227. (4) In 

Hob. 129. it is ſaid the Jury muſt amerce to a certain Sum, which may be mitigated and affeered by others, 

and therefore theſe Offices cannot be confounded ; and ſo is 3 Lev 206, that every Award of an Amerce- 
ment in a Court Leet muſt expreſs a certain Sum; but this Opinion has been over-ruled by a later Reſolution, 

where it hath been held, that though ſuch Amercement muſt be affeered, yet the Award thereof need not 

expreſs any particular Sum. Salk. 55. pl. 7, And therefore, in Judgment of Law, the Award of the g- 

ricerdia is the Act of the Court only, and the Aſſeſſment of the Sum to be paid the At of the Affeerors, and 

ſo ought to be pleaded. Kitchin 31. 5 = 


Theſe Amercements are to be with a Salvo contenemento, and were always 2 Toft. 27, 23, 
held too grievous and exceſſive, if they deprived the Offender of the Means _ gs 
of his Livelihood; as if he were a Sockman, and the Amercement extended.” v7 39+, 


pl 
nn 


"FIR | 
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Fines and Amercements; 
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to take away the Beaſts of his Plough z if he were a military Man, and it 
extended to take away his Arms; if he was a Merchant, and it extended to 
take away his Merchandize; if he were a Villein, if it taok away bis Cart 
or Wainage; for the Words of Magna Charta are, Liber Hamo nou amen. 
cetur pro parvo delitto, nift ſecundum Modum illius dehii, & pro magno dendto 
fecundum mag nitudinem delitli, ſaluo fibi contenemento ſus, & wereator codons 
modo ſalva merchandiza ſua, & Villanus ulterius quam nofter codam wodo amer.. 
cetur ſalvo Homagio ſus, & fi amercetur fit in Miſericordia noſtrg. A 
3 C0.39.a-b. But a Fine may be ſet without Affeerment, for the Statute of Magna 


2 Inſt. 27. Cbaria does not extend to thoſe Caſes where a Court of Juſticemay impri- 


222 4 fon, and where a Fine is ſet by way of Mercy, as a Ranſom and Purgation 
Cro,Eliz.;81, of the Offence ; for the Statute was deſigned in Mercy to the Offenders, 
Dalt. Sheriff and not to hinder them from Mercy, and ſo did not extend to Qffences 
400. that might be puniſhed by Impriſoament. | 

Moor 75. pl. If at a Caurt-Baron, according to the Cuſtom there uſed, a By-Law is 
72 ,, 8, made, and the Penalty of 205. laid upon every Offender, and at another 
Bendl. ; 59. Court a Tenant is preſented for a Breach thereof, by which the ſaid Penalty 
S. C. ad- is forfeited, this cannot be affeered. 

judged. On the Preſentment of a Nuſance in a Torn or Leet, the Sheriff or 
Leon. 203. Steward may either amerce the Party, and alſo order him to remove it by 
END 51, ſuch a Day, under a certain Pain, or may order him to remove it, under 
Kol. Abr. ſuch a Pain, without amercing him at all; and the Party having Notice of 
468. fuch Order ſhall forfeit the Pain on a Preſentment at another Courr, that he 
Cro. Jac.382. hath not removed the Nuſance, without any farther Proceeding ; and every 
2 Rol. Abr. Pain ſo forfeited may be recovered in like Manner as a Fine or Amerce- 
Rol. Rep, ment by Diſtreſs or Action of Debt; (a) neither ſhall it be affeered to a leis 
201 Sum chan is at firſt ſet. 


3 Leon. 7, 8. 5 Mod. 130. Salk. 175. pl. 1. Ld. Raym. 69. 5 Mod. 124. 11 Mod. 215. pl. 3. 
12 Mod. 88, 115, 180. Comb. 351. 2 Salk. 502. pl. 2. Skin. 635. pl. 4. (a) So where a certain 
Penalty is given by Statute for an Offence, of which the Leet hath Conalance, the Steward may impoſe it by 
way of Fine without Amercement. Carter 28, 29. 


Page 519 * 2. By whom the Affeerment is to be. 


8 Co. 40. b. The Award of the Amercement is the Act of the Court, but the Taxing 
3 Lev. 206. or Reducing it to a Certainty muſt be done by (5) certain Officers called 
(5) That the Aﬀeerors, choſen and ſworn for that Purpoſe ; and therefore if an Amerce- 


3 ment be impoſed in a Court (c) Leet, and affeered by the (4) Jury, and 


or Defendants hot by ſworn Affeerors for that Purpoſe, it is a void Amercement, and the 
in the Court Lord of the Leet cannot maintain his Action for it. | 

of Common 

Pleas were by the Clerk of the Warrants made Eſtreats of, and delivered to the Clerk of Aſſiſe within each 
Circuit, to deliver them to the Coroners in each County to affeer, and ſuch Aſſeſſment by the Coroners of 
the reſpective Counties, hath been held a Satisfaction of Magna Charta, quod nulla pre dictarum Miſericordia- 
rum fonatur, nifi per Sacramentum proborum & legaliam haminum de vicineto, the Coroners being elected by 
the whole County. 8 Co. 39. b. (c) So a Juſtification for an Amercement in a Court-Baron, without 
ſhewing it was affeered, is naught. 3 Lev. 19. (4) But it has been held, that if a Jury in a Leet tax 
an Amercement, this is ſufficient without any other Affeerment, for the Amercement is the Act of the Court, 
and the Aﬀeerment of the Jury. 8 Co. 40. b. Jon. 301. Cro, Car. 275. wide 2 Rol. Abr. 542. 


2 Inſt. 28. Although by the expreſs Words of Magna Charta, Comites & Barones 
182 2 a. on amercientur niſi per Pares, Ec. yet long Uſage hath prevailed againſt it, 
8. C. 140. ** for the Amercement of the Nobility is reduced to a Certainty, viz. a Duke 
; 10 J. an Earl 3. a Biſhop who hath a Barony 3 J. &c. 

28 AM. 26. In an (e) Aſſiſe, if the Plaintiff does not appear, nor any for him, yet 
Rol. Abr. 2 12. three of the Aſſiſe may be ſworn to affeer the Amercement, and ſhall do it, 
(e) So upon | : 
a Nonſuit after the Jury are ready to give their Verdict, the Court may cauſe the Amercement to be imme- 
diately affeered by the ſame Jurors. 8 Co. 35. b. 11 Co. 43. b. [ide ante, 507.] * 

4 A. 


_ Fines and Amercements, 


* 


. 


In (e) Treſpaſs if the Defendant, as Bailiff, Ec. juſtifies, for that the 8 
Plaintiff was preſented, Cc. and ſets forth, that the Amercement was af- d 8; 68. 


feered by two Affeerors, he ought to ſhew their (F) Names. 2 44 wan 
mercement, 


Keb. 362. 80 if alledged. that at a Court - Baron coram ſectatoribus ejnſdem o it was preſented, 
c. this Names of the Saitors dught to be ſhewns 3 Leon: 7, 8. Mobr 75. Bendl. 159. a 


8 b ate edt... lt — A. F? 4 wil a * D a tht. 


» kc. 


H) Of the Manner of recovering Fines oz 
Amertements. n 


B ſtrain or bring an Action of (g) Debt for a Fine or Amercement. Savil * 


f | | Raft, Ent, 
151, 553, 606. 2 H. 4. 24. b. 10 H. 6, 7. Raym. 68. ) Aud the Defendant ſhall hot be al. 


to wage his Law in any ſuch Action, it is groi on the AQ of a Court of Record; 
10 H. 6. 7. Co. Lit. 295. 2 Rol. Abr. 106. | 


But every Avowry or Declaration of this Kind ought expreſsly to ſhew, Hob. 149. 
that the Offence was committed (b) within the Juriſdiction of the Court, Raft. Ent. 
for if it were not, all the Proceedings were coram non judice,” and a Court 553: 


| ſhall not be preſumed to have a Juriſdiction where it doth not appear t Co. Ent, 572. 


to ( Bat that 
it need not be 


| 55S lo ys alledged in 
the Preſentment itſelf. Hob. 129.——Yet fer 2 Hawk. P. C. 59: it is moſt adviſeable to have ſuch an Al- 


legation, and that perhaps may ſupply the Want of the Averment of Juriſdiction in the Pleadings. 


have one. 


* Alſo it is adviſeable to alledge, that the Offence was committed as well * Page 520- 
as preſented, and to ſhew the Names of the Preſentors and the Aﬀeerors Bae for thi 
in ſetting forth a Preſentment or Affeerment, and alſo to ſhew that proper , 7 nfl 
Notice was given of holding the Court. | 


| P. C. 59, 60. 
and ſeveral Authorities there cited. 


Of common Right, a Diſtreſs is incident to every Fine and Amercement 2Hawk.P.C. 
in a Torn or Leet, for Offences of common Right within the Juriſdiction 60. and the 
thereof; but if the Offence was only the Neglect of a Duty created by 2 
Cuſtom, and of a private Nature, it is clear, that there muſt be a Cuſtom 
to warrant a Diſtreſs, and perhaps ſuch Cuſtom is alſo neceſſary though the 
Duty be of a public Nature. | | 

Alſo the Sheriff or Lord may for ſach Fines or Amercements diſtrain the Rol. Abr. 60. 
Goods of the Offender, even in the Highway, or in Land not holden of 2 If. 104. 
the Lord, unleſs ſuch Land be in the Poſſeſſion of the Crown, 

But ſuch Fines and Amercements being for a Perſonal Offence, no Owen 146. 
Stranger's Beaſts can lawfully be diſtrained for them, though they have been Noy 20. 
Levant and Couchant upon the Lands of the Offender. 


If ſuch Court is in the King's Hands, the Diftreſs may be ſold of com- Hetley 62. 


mon Right, after it hath, been kept for a reaſonable Time, as the Space of Finch 476. 


ſixteen Days; and it ſeems the better Opinion, that where any ſuch Court * = 


| is in the Hands of a common Perſon, if the Goods were diſtrained for an x,y *. 


17. 
Offence of a public Nature, they may be ſold of common Right, without Ball. 55. 
any Special Cuſtom for that Purpoſe. | 
No Bailiff can lawfully diſtrain for any ſuch Fine or Amercement with- Cro.Eliz.698, 
out a Special Warrant for ſo doing, which muſt be ſet forth by him in an 248. 
Avowry or Juſtification of ſuch a Diſtreſs, | org Lag ivy 


Vor, II. | 7 E Fines > Kb, 745. 
| | Salk, 107.pl.z. 


o# þ 


Fints and Recoveries, 


# 2 N 


Fine is an Agreement of the Parties on Record, by which Lands 
arte transferred from Conuſor to Conuſee, with or without a Ren- 
Finis eft fi der; and this is eſteemed a Conveyance of greater Security than 
lemnis ritus a Feoffment, or the Inveſtiture by Livery, being not only equi- 
tran;ferendo- valent to the Notoriety of Livery, but having the conſtant and updoubted 
ra 22 Credit of a Court of Record to protect and fopbeit it; and this farther 74 
Regis Ci 1127 venience and Security, that 1t does not only transfer the Right of the 
Canferum, + Vendor, and all claiming under him, but likewiſe extinguiſhes the Right of 


70 pibil Pane others who gmit to make their Claim in due Time. 5 


tius wel Au- 


uſtius ad Alienationes & hereditates ſtabiliendas. Spel. Glof. 228. 


Spelman de- 
ſcribes it thus : 


1 Fines ſeem originally to have been invented and allowed of for different 
Ends and Purpoſes than they are now applied to, for they were at firſt no 
| Pore than a friendly Compoſition and Determination of the Fm 
ebate between the Demandant and Tenant in the Lord's Court; and 
this Way of compoſing Differences was ealily admitted in thoſe Days, 

* Page 521 * becaule the Suitors of the Court, who were Judges of all Suits, were by 
theſe amicable Compoſitions the ſooner diſmiſſed from their Attendance at 
the Court; nor did the Lord of the Manor ſuffer by them, becauſe, on 
theſe Agreements, the Parties litigating paid him a Fine for his Conge de 
accorder, as they do the King at this Day, which was equivalent to Amerce- 
ments, which were paid him in Adverſary Suits. NE 

Theſe Fines From an Obſervation of the peculiar Benefit and Security from Fines, and 

were not only from the Countenance and Encouragemeat they receive from the Courts af 
thought Juſtice, Men began to engage themſelves, and oblige each other by Cove- 

—— nants to compoſe their Differences; and they were the eaſier drawn into this 

— amicable Way, becauſe it was not attended with the uſual Expences of Ad- 

Perſons, but verſary Suits, which being generally proſecuted with Warmth and Animo- 

ſuch as eſta- ſity, by the Parties litigating, muſt neceſſarily involve one or both Parties 


—_ into Difficulties, which ſuch friendly Compoſitions are free from ; and the 
2 of the Judges, conſidering theſe Agreements as the publick Acts of the Court, 


Kingdom; allowed them ſome Sanction with their own Judgments ; and hence they 
and Spelman came to be improved into that uſeful and common Affurance which we 
fays, Fines bu- find them to be at this Day, as they ſtand upon the Statutes of 4 H. 7. cap. 
Daft maxi- 24. and the 32 H. 8. c. 36. 


me placuere, 
quod propter | 
ti/tationis magnificentiam non ſolum ad ſtabiliendas etiam lites maxime valebant ; ideogue ab emptcribus terrarum 
tanquam ſacra Anchora Culta & Admirata. Spelm. Glofſ. erb. Finis 228. 


” 


But for the better Underſtanding of the Doctrine of Fines, we ſhall di- 
ſtinguiſh this Head into the following Branches, under which the particular 
Caſes may be comprehended. | 


(A) Of 


v 


— — 

(4) Weihe revieral Parts of a Fins, and wheti the begin o © 
operate. 522. | 
) The ſeveral-Soxts of Fines., 824. ſees 

(C) cho may levy Fines. © 526. 2 eee 
(D) Ot the Dedimus Poteſtatem. 527. 84 in ie . 


(E) Ot the Operation of a Fine in barring. 5 Iſſue in Tail, | 
r 1 541 
.(B). Df the Operation of a Fine; in barting Strangers, 02 
» rhofe who have but an tmtertain' Interetk, ag a Term fo 
, 02 barely an equitable Intereſt. 532. 
Ot the Remedies 
Entry, fo2 the P2eſervatfon. of their Right. © 536. 


(AI) Ot erroneous 5 Fines, and the Manner of Reverſing 
them. 537. * It 39QU | 


1 

* 
f 

* „ 


0 


Of wha Thin 
ſhall-be ing» F Deſcription of the Thin ing, without naming either Vill, 
Hamlet or Pariſh, fee in the hext Head n er of what Things a 
Recovery may be ſuffered, 544», &c. L 


ven to Strangets, by Claim and 


a Fine- hay be levied, G4 + ol wha Name, 450 wine | 


x (A) Ot the ſeveral Parts of a Fine, and 
when they begin to operate. 


\H E firſt Part of a Fine is the original Writ, and dur this the 
Fine is erroneous, and may be reverſed for Error in B. R. this being 
abſolutely neceſſary to bring the Parties within the Juriſdiction of the Court; 
and though at this Day the Original is generally a Writ of Covenant, yet 
Fines are taken on all Writs in which Lands are demanded, or are to be 
charged, or which any Way relate to them; for the Law haviog provided 
different Remedies for the ſeveral Grievances of the Subject, it was but 
reaſonable in the Judges to allow of theſe Compoſitions, whatever Method 
the injured Perſon took to recover his Right. 


Page 322 


Co. Reading 


$, 10 


9 
2R ol-Abr. 14. 

2 Iaſt. 5 10. 
5 Co. 38. 
A Fine may 
be levied on 
a Writ of 
Right Cloſe, 
or in any 


| Real Action, 
But not in an Originil i in a Perſonal Action; and the common Writ of Covenant, on which a Fine is levied, 


is not a Perſonal bat a Real Action ; for though i it is to have Damzges for Breach of Covenant, as in Perſonal 
Actions, yetit4s to have an Execution and N of the Covenants, Salk. 340. reſolved per Curiam. 


The Practice now is 45 the Conuſor to make the Ceske, and ac- 1 H. 7. 9. 
knowledge the Fine, before any Original ſued out; and this has ſo far ob- Hob. 330. 
rained, that the Judges have reſolved ſuch Fines ſhould ſtand, though the | Vet. Im 
Conulor died before the Writ of Covenant was taken out ; but in theſe 22 
Caſes the Originals were ſued out, and made returnable, as of a Term pre- 
cedent the Conuſance, for they are ſtill neceſſary to make the Fine a per- 
fect and complete Conveyance, though for the greater Expedition they 
have allowed of this Variation from the antient Courſe, wp 
4 1 


* 


& *. 


* 
4 
* a * 4 
C7 s wk 
* "4 
— _ — | 2 + 
— — — —— 


* * 
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— — — — — — — — — — — — 
Co. Reading If in a Warrantia Charta _—_ 4 to warrant one Acre, if he levies 4 
"Os Fine of that Acre and another, the Fine operates to convey only all his 
2 Right in that Acre he was called to defend, for the other was not mentioned 
Writ of Co- in the Original. ; N 
venant be 4 . A 4 * 
brought de terris, and the; Defendant makes Conufavee of Paltare, Meadow; or Wood, thik Fine is bt 
* contra; for theſe being of a different Nature from ploughed Land - (which eerra properly im * 
not contained in the Writ, and conſequently there does not appear to the Court any Contentian about chem. 
2 Inſt. 514. Co Lit. . 2 Rol. Abr. 6... 2 2M ts ORG | - 


- 


2 Rel. Abr. Hence it is, chat if the Conuſance be of the Manor of Date. the Conu. 
15, 16. ſee cannot make a Render of the Manor of Sale; or if the Conuſance be 
of the third — oo 3 * —— — * the Court 
can determine the Right only « | t which the Patties contended 
and the Conufee demanded in his Original; but if the Conuſor acknow. 
ledges all his Righr, Fc. to the Demandant, for which Conuſance he grants 
and renders the Land to the Conuſdr. for Life; or if he grants a Cmmon 
in the Land, or ſo many Loads of Wood off it, this is a good Fine; becauſe 
the Determination is Woolly of the Thing in Diſpute, one Party taking the 
Property, and the other a Profit ariſing lum it, and comprehended in the 
Original, for which Thing in Diſpute it was brought. 


. 


2 Rol. Abr. Therefore if the Grant and Render had been of a Rent de nods, that had 
22 Reading been good; becauſe the Rent iſſuing out of the Land muſt be implied in a 
Keadiog Demand of the Land; and conſequently the Concord and Agreement of 


: af. 514. the Parties is received and allowed for that only which they liti 
So it the Writ | | "Tax oe itigated. | 
of Cofement be of Land, be may grant the Reverſion, 2 Rol. Abr. 16. 8 A 


* Pave 323 As nothing can paſs by the Fine but what is expreſſed or implied in 
ab Covenant, fo * oh: * i immediate Eſtate by it who 5 == 
Co. Reading. tioned in the Writ of Covenant, becauſe none can have any Benefit from 
* the Judgment of the Court that is not judicially before it, and ſues for it; 
Fines 111. yet a Grant and Render may be made to a Stranger in Remainder, but the 
But if a Writ Reaſon is, becauſe the Render being only a Conſideration for the Conu- 
of Covenant ſance, a Remainder limited to a Stranger may be as much a Conſideration 
be m— to the Conuſor, as if the whole Eſtate had been given to himſelf ; but there 
he mult be an immediate Eſtate given back to the Conuſor, becauſe the Ren- 


the Vouchee der ex vi termini implies that it muſt return to him. 
may make Co- 


nuſance. 2 Rol. Abr. 13. Bro, 105. 2 Joſt. 514. 


When the Parties are judicially before the Court by Original, the Coun- 
ſel for the Conuſee appears with the Præcipe and Concord, which is in Na- 
ture of a Declaration, ſerting forth the Conuſance which ought to be made 

by the Tenant in the Writ, after his Appearance is reco » then follows 
Co Reading 3. his Conuſance, which is no more than an Acknowledgment, that the Ma- 
nor, or other Lands, c. contained in the Writ, belong of Right to the 
Demandant, as Land which he hath of the Gift of the Tenant, with a 
neral Releaſe and Warranty to the Conuſee and his Heirs. When this 
nuſance was taken, they went originally to the Treaſury, but now by the 
5 H. 4. c. 14. they ſtop with the Cuſtos brevium, who records it; that Sta- 
5H. 4. e. 14. tute providing that all the Parts of the Fine ſhall remain in the ſafe Cuſtody 
Co. 39. b. of the Chief Clerk of the C. B. before the Chirographer has them out of 
2 Sid. 55- Court; the Deſign of the Act being thereby to prevent the Inconvenience 
which frequently happened by the Embezzlement of Fines, when they lay 
only in the Hands of the Treaſurer and Chirographer, either by their Con- 
nivance or Negligence, | 9 5 
2 2 


"0 


"Fines, and Reraverges. . 0 


The next and moſt material Two conſiderable 3 in a Fine is the King's 2 11. Fil, 
Silver; this is entered on the Writ of Covenant, and gives it the Force 5 39. 
and Effect of a Fine, and is granted to the, King pro 1 
or Conge de, accurder, in Compenſation, of the Amercemeints, and et 7 
Fines, which. became due on Judgments and Nonſuits, in Adverſagies Suits; 0 4 
this is always paid by him who Ales the Fee · ſimple by the Hie, and jon 
the Entry of it og the Covenant, the Sum given is, exprefſed, gBgether _ * 
with the Plea, — between whom, with Mention of che Land fe high 3 
is given. 


It is likewiſe called the Poſt-Fine, in reſpedl the, Primier Fige id the 2 tag, 511. 
Hanaper, which is due to the King on the Origi ” and is grearer'b leſs 


in Proportion to that; for it is as much as th Primier Fine, and Hal 8 


—ͤ— — — 


* * 
nis concor 1 * « . 


* 
*, 

% 

* 


* „ 

much more; as if the Primier Fine be 63. 5 d. this * ben 5 

From the Entry of this the Fine is obligatgr operate; 164 1 
und from thenceforth the Fine ſhall ſtand, wle r Pais dic beforc 5 Co. 7-4 1. 1 
the other Parts are recorded. - . 220. - * ig 

Ent, 47» * 

Ld. Raym. 850, 872. 2 Vern. J. 3 Ch. . 10 2 Gild. Eq. * * Gs  Barnes's "Nats ; A. 
GC P. 144. 3 0 & 1 2 A - 

But if the Conuſor dies bnforethe yg s Silver be entered, the Fine is 0 "0-7 > 
voidable, and may be reverſed by Weir of Errogyh becapſe this being given * *. 
pro kicentia Nnchrdandi, the emeng of the Parties iy not to be admitted -—. * * & 5 
as the Judgment of the Court till it be paid àad entered, and egaſcquently, 13 ** E 
if the Conuſor dies before that be 886. the Fine is rtogeous, as a Judg- 4 » * 9 
men#&inen in Ai Adverſar uit after ghe Death o f the bre F 
Parties; but this is to be underſtood Wah this eng Was that whgre it « „ * Sx 
appears by the Record itſelf, that the King! s Silver was paid after ache Death . 

of rhe Conuſor, chere the Fine is erronkous; but where after the Condb- 

ſance made the Conuſor dies before the King's Silver ig paddy and after his * | ® 
Death the Silver wag paid, and entered on a Writ of Oovenant rechrnable 2 * * 5 
the Term precedent his Death; as if Baron and Feme make Conuſance -  & P 
before Commiſſioners the 26th of March, the Feme dies the Day follow- # K * 
ing, and upon a Writ of Covenant made returnable the Hilary Term pre- 2 Tnft. Fs: * d 
cedent, the King's Silver was entered as of that Term, agd the Fine was Nee © 
adjudged to ſtand; for where there does not appear an Efror on the Face, Hob. 338. * 


ws the Record, che Judges, in Favour to Fines, which fo much ſtrengthen 7 1 
Men's Titles, and quiet their Poſſeſhons, have always ſupported them, wy 
and would not ſuffer the entering the King's Silver, after the Parties 

Death, to be examined, when it appeared by the Record itſelf, that the 

Fine was compleated, as a Fine of the Term precedent the Death of the 

Conuſor. 

The other Parts of the Eine are the Foot and Note of i it; the Foot of the 5 Co. 39. 
Fine runs thus; hc eſt finals ordia fatta apud Weſim. in curia Domini Co. Readingz. 
Regis, Sc. and mentions the D Year and Place, and before what Juſti- 
ces the Conuſance was taken. 

The Note of the Fine is no more than a Docket taken by the G kogr⸗ 5 Co. 39. 
pher, from which he tranſcribes the Indentures, which are delivered to the 2 Ja. 468. 
Party to whom the Conuſance was made; and when this is done, the Fine F. N. B. 147. 
is ſoid to be ingroſſed. 

A Fine was thus; Hec eft finalis concerdia feaa in curia Regis apud Weſtm. Salk, 341. 

a tie ſancti Michaelis*in tres ſeptiman anno decimo Millieimi terlii coram pl 7. 
Thom. Trevor, Sc. & poſtea in craſt. ſaniie Trinitat. 1 Anne conceſſ. & re- _ . - 
cordat” coram ejuſdem Juſticiar'; ſo that the Concord of the Fine was of one Ly ue 7 
Term, and the Recordat. of, the Term following ; and the Queſtion wis, he 
Of which Term this ſhall þe ſaid to be a complete Fine; and it vas held 

to be a Fine of the Term in which the Concord was made, and that the 

concordia fatta in curia is the complete Fi ide, * 


Vor. II. 7 FA K (B) The 


. 


a; 


1 os 1 OS: + 7 
Fines and Recoveries, | 

| | | Fo! TY” — 

5 ae 6. Bf 13 
0) The ſeveral Soꝛts of Fineg-⸗ 


. | Sb vn, my ; 
1 LL Fines are either executed, as Fines ſur conuſance de droit come ceo. 
I 


r. Fines. ſur Releaſe, and Fines ſur Surrender; or executory, as 


nes 
contiſance de droit tantum ſeems to be the moſt ancient; for the Conuſance 
being in the Place of the Judgment, which was always executory in Ad- 
verſary Suits, the Demggdant was obliged to follow the Rules of the Law, 
and fue out Execution; but in Time, when theſe Fines became the com- 
mon and beſt Way of purchaſing, the Purchaſer, to prevent the Frouble 
* ' of ſuing oF r had Seiſin given him by Livery in the Countty, 
5 and for hi ber Aſſurafce obliged the Vendor, by Covenant, to levy a 


8 
0 * Co. Reading! 
9 2 


* 


- 


* ® which ſuppoſes a precedent Gift, by which e Conuſee was put into Poſ- 
ſeſſion, and conſequengly there needed no Execution of What he had al- 
4 ready. A + 

Co. Lit. 9. b. This Fine come ceo, &c. is melt, co mod uſed, being the ſureſt for 

GU - Co. Reading the Purchaſer ;z in which it is to be obſerved, that this Fine and that e droit 
* , 4» 7" * -tantum, convey a Fee-ſimple to the Conuſee, without Words of Inkerit- 

a E FR: * ance; for when the ee acknowledges the and to be the Right of 

1 * | the Conuſee, it is repugnant and contradictoty to his own Acknowledg- 
1 "i Ss . * * ment, to claim any Right or Intereſt to the Land in Revetfion or Remain- 
1 »”: a © 1 : der; beſides, in every Judgment a Fee ſimple was recovered, and the Co- 
1 | ; y* $3 nuſance coming in Lieu of the Judgment muſk neceſſarily Mort as much, 
| | b (a) And unleſs the expreſs Acknowledgmght C the Parties (a) quality it. „ 

1 | ; | | - % 
1 p — be expreſsly to the Congſee, and the Heirs of his Body, the Fine paſſes only an Eſlale-tail; for 
IE a it would be abſurd to give more againſt ſo ſolemn a Declaration of the Parties. Co Reading 4. 
72 JA JEN | 2 * 

. '  ®*Pagez25 Upon a Fine ſur conuſance de droit come ceo, &c, the Conuſor cannot 

13 reſerve a Rent, becauſe the Conuſance ſuppoſing a precedent Gift he cannot 

, _— charge the Inheritance which he has given intirely away; and ſo the Red- 

h * 9 


1 Nel Abr. dendum comes too late when the Fine has mentioned before an abſolute pre- 
f 4 18. But if cedent Gift without any ſuch Clauſe of Reſervation. 
. the Conuſance | | | 
" wt | be only of an Eſtate for Life, the Conuſor may reſerve a Rent, with Clauſe of Diſtreſs; for that is a Remedy 
- the Law gives for the Recovery of all Rent Services, which this muſt be, being incident to the Reverſion. 
Co. Reading 5. 2 Rol. Abr. 18. | 


5D A Fine ſur conuſance de droit come ceo, &c. cannot be levied to two 
| Rol. Abr. 19. and their Heirs; for the End of Fines being not only to ſettle the Poſſeſ- 
COIN ſion for the preſent, but for ever, the Adiffffittance of ſuch a Fine would not 
Pc againſt anſwer the End; for beſides the UncertaMity which of the Conuſees ſhould 
the Grant of ſurvive and enjoy the Land, the Fine itſelf cannot operate according to the 
a Reverſion. Limitation; for the Survivor, by the Privilege of Jointenancy, ſhall enjoy 


Bro. Tit. the Whole, and for ever exclude the Heirs of the-other Conuſee; belides, 


—— — — — t — 


"+; 
— — 


— ——ů—ͤ — 


— 
— — 


. rw gr I FG 


WL r de droit tantum, and ſur Grant & Render; the Fine ſur 


Fine; and thus the Fine ſur conuſance de droit come ceo, Sc. came in Uſe, 


1 the Fine being equivalent to a Judgment, ought to decide and ſettle the 
by Fine be Right of the Fee. 0 „ 
1 n RR ̃ 

two and the Heirs of one of them, this is good ; for all Things will continue as the Fine has ſettled them. 
q | Bro. Tit. Fines 65. | r 
| 
| ? 5 Co. 38. b. F For the former Reaſon the Judges will not, or at leaſt ought not, to 
6 Tye's Cale.) admit of a Fine upon Condition, becauſe ſuch a Fine does not poſitively 
l | — Abr. determine and ſettle the Right of the Fee, it being uncertain whether the 
| : Ad Conuſee will enjoy the 1 to the Fine, ſince that depends * 
\ 1 the 
5 | a: 
[ 1 5 - * 


* 


*; o 
7 . 
8 Þ w 
— | * 
* . bs w Th * 
„ sÞ 
— Py * 6 : * 
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the Performance or Non- perfotmance of the Condition; but my Lord Coke Bu. Tit. Fines ., 


tells us, that if ſuch Fines be admitted by the Judges they are valid and 


ſhall ſtand he Rule, quod fieri non debet ſed faftum valet, obtaining in this Go, Readteg, * | 


Caſe ; becauſe Fines being the private Agreement and Cape F * 


Parties, it were to trifle with the Authority of the King's 
ever ought to be preſerved ſacred, to ſuffer either Party to recede from 
their Contract, after their ſolemn Compoſition acknowledged on Record, 
and received in the moſt ſolemn Manner by the Judgment and Deciffon of 
a Curt of Juſtice. ' ERS” £47 "Pp 

A. makes aLeaſe for Life, and afterwards grants the Reverſion by Fine Co. Reading, 


to B. for Life, the Remainder in Tail in a guid juris clamat 1 . © 
50 


Leſſee, he would have furrendered to the Conuſee, reſerving a Rent g 
his Life, but the Court refuſed it; for had this Surrender, with the Reſer 
vation of the Rent, been admitted, it might have happened that the Rent 
would not continue according to the Limitation of the Fine; for if the 
Grantee of the Reverſion died before the Tenant for Life, the Remainder 
Man in Tail ſhould hold the Land diſcharged, and the Tenant for Life 
could not enjoy the Rent as long as the Fine gave it but if in this Caſe 
the Leſſee had ſurrendered to the Grantee for his own Life, with a Reſer- 
vation of a Rent, this might have been admitted, for this is no abſolute 
Surrender; and each Party may enjoy what the Fine gave him, according 

ts the ſeveral,Limftations thereof, . 5 „ 

If the Leſſee for Life, the Remainder for Life, and the Leſſee levies a Co. Reading, 
Fine ſur conuſance de droit tantum to him in Remainder, this enures by way 5. 
of (a) Surrender, "becauſe by this Fine he only acknowledges all the Right (%) Note, the 
he has in the Land to belong to him in Remainder z but if the Leſſee had Forms of 


* - 7 


* 


* 


ourty, which ® © yy 


* 


levied a Fine, ſur conuſance de droit come ceo, Cc. to him in Remainder it theſe Fines . * 


had been a Forfeiture of both their Eſtates, and he in Reverſion "might /* /#r7ender 
enter immediately; and the Reaſon of the Difference is this, the Fine ſur — 
conuſance de droit come ceo, &c. always graſps a Fee- ſimple, which paſſes by jar com/anc; 
the precedent Gift as the Fine ſuppoſes; but the Fine ſur conuſance de droit di droit, 
tantum only conveys all his Right, which is intended all he can lawfully enn the * 


Clauſe of 
paſs away. Watranty hb * 


hy omitted. 
* If C. ſeiſed in Fee as Heir of the Part of the Mother, and he and his * Page 526 
Wife levy a Fine to A. and B. with Warranty, and A. and B. by the ſame = 
Fine, grant and render to the Huſband and Wife in Tail, Remainder to 4 
the Heirs of the Huſband; though it was urged, that the Seiſin of the galk. 337. 


* 


Conuſee was fictitious, and that nothing was allowed by the Fine, yet re- pl. 1. ˖ $* p 


ſolved, that the Conuſee was more than a bare Inſtrument, and that the Price ver. 
Eſtate was once in him; and that the Fine and Render is a Cee Langford. 
Common Law, and the Render makes the Conuſor a new Purchaſer, 48 

much as 4 Feoffment and Re-infegfiment at Common Law. | 


. * 


„ © Y 


— 


9 — 


(C) Who may levy Fines, 


N D here it muſt be firſt obſerved, that whatever legal Defects may Co. Reading * 


be in the Conuſor, if the Judge admits his Conuſance, the Fine ſhall 8. 
ſtand in all Cafes, except that of an Infant, though the Judge omits a very 2 Inſt. 515, 
neceſſary Part of his Duty in not rejecting ſuch Fines. = 


+ 


*. * 


* 
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Co. Reading _ 
8 ; 


But for this 
Hide the ſe- 


made 
of the 


* Paſtea, 
Letteg (H) 
537, O. 


veral Titles of Iofonts, Heats, and Baron and Feme. 


The Prizcipal Defects are either want of Diſcretion and Underſtanding, 


as in Infant, Ideots, and Perſons of nen ſane Memory; or wa 


as Femes Covert, 


- 


* Poyer, 


== 


* 


As to Fines levied by an Infant, though Gtrictly ſpeaking all Contra 


Van 


by Lofants, are in their own, Nature void. becauſe a Contract is an Act 
Underſtagding, which, during their State of Infancy, they are pre- 
ſumed to want.z yet Civil Societies have ſo fat ſupplied that, Defe&, and 
takengCare of them, as to allow them to contract for their Benefit and Ad- 
e, with Power to recede from and vacate it when it may prove pre- 


judicial to them; now the Method to ſet aſide ſuch a Contract muſt be by 
Matter of equal Natoriety with thg Manner in which it was made; and 
Co. Lit. 3 80. b therefore if an Infant levies a Fine, which is no more than his own Agree- 
6 ment recorded as the Judgment of the Court, he mult reverle it by Writ 
of Error, and this muſt be brought during his Minority, that tbe Court 
of B. R. may by Inſpection determine the Age of the Infant; but the 
Judges by Adjun#a may in ſuch Caſes inform themſelves by Witneſſes, 


oor 76. 

2 Rol. Abr. ip. 
Bro. Tit. Error 
GO. 

Bro. Tit. Fines 
74. 79. 

2 Inſt. 482 
2 Bulſt. 320. 


Church- Books, &c. > 4 


12 Co. 1 22. Ifan Infant brings a Writ of Error to reverſe. a Fine fax his Nonage, and after 


Inſpection and Proof of Infancy by Witneſſes dies before the Fine is reverſed, his Heir may reverſe. it, be- 
cauſe the Court, having recorded the Nonage ok the Conuſor, ovght to vacate his Contract when he appeited, 
to be under a manifeſt Diſability at the Time he entered into it. Co. Lit. 380. b. Moor 884. An Infant 
acknowledged a Fine, and the Conuſees omittiog to have the Fine ingrofſed till he came of Age, in order to 
prevent the Infant from bringing a Writ of Error, yet the Court, upop View of the Conuſance produced by 
the Infant, and upon his Prayer to be inſpected, and his Age examined, recorded his Nonage to give him 


S ="; —— O'S 
— 7... he Aron Bye... <a l - 


* 


erm. 


4 Co. 124. 
Bewertley's 
Caſe, 


Bro. Tit. Fait 
62. 


622. 
F. N. B. 202. 
But in what 


Ye Benefit of his Writ of Error, which he muſt otherwiſe 
Moor 74. | | 


Folly 3 


ſe, his Nonage determining 


* 


ore the next 


As to Ideots and Lunaticks, it is neceſſary to diſtinguiſh between their 
Acts done in pais and thoſe ſolemnly acknowledged on Record; though the 
La is clear, that in neither Caſe are they admitted to diſable themſelves, 
Co. Lit. 247. for the Inſecurity that may ariſe in Contracts from counterfeit Madneſs and 


Benefit from it himſelf. 


Caſe they themſelves may have Relief in Equity, wide Tit. 1dots and Lunatichs, 


* Page 527 
4 Co. 124. 

2 Inſt, 483. 
Bro. Tit. Fines 


8 
Co. Lit. 247. 


+ Idiocy to 
be judged 
of by the 
Juſtices, 


on Fine levied, 


* 


2 And. 193. 

Hugh Lewis's 
Caſe. 

4 Co. 124- 2 


but their Heirs and Executors may avoid ſuch Acts in pais by plead- 
8 ing the Diſability; becauſe if they can prove it, it muſt be preſumed Real, 
ſince nobody can be thought to counterieit it, when he can expect no 


7 neither the Lunatic ꝶ himſelf, nor his Heir, can vacate any Act of 
nit dhe in a Court of Record and therefore if a Perſon non compos ac- 
knowledges a Fine, it ſhall ſtand againſt him and his Heirs ; for though the 
Judges ought not to admit of a Fine from a Man under that Diſability, yet 
when 1t ice received, it ſhall never be reverſed, becauſe the Record and 
Judgment of the Court being the higheſt Evidence in the Law, preſumes 
the Conuſor, at that Time, capable of contracting; and therefore the 
Credit of it is not to be conteſted, nor the Record avoided by any Aver- 


ment againſt the Truth of it. 


4 
15 Ed. 2. 


So it is in the Caſe of a Fine levied by an Ideot, ft ſhall ſtand againſt 
him and his Heirs; for no Averment of Ideocy can vacate the Fine, nor 
will an Office finding him an Ideot à nativitate be ſufficient to revetſe the 


N . 


126, b. B. Tit. Fines 75. Co. Lit. 247. 
4 | 


4 


Fine 


» . 


Fines and Recoveries. 
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Fine, for that were to leſſen the Credit of Judgments in Courts of Record,. 
by trying them by other Rules than themſelves. 1 Se 44. 
And ines ought not to be taken from Lunatics and Ideots, ſo Hei- Wet. Fines, © 
ther from d doting Men who have loſt the Uſe of their Reaſon; but if ſ. 4. »* 
they be weak or infirm through Age and Sickneſs, that will be no ſuffi- _ 
cient Cauſe to refuſe them. ; ub” 302 loft.- 831 
As to Feme Coverts, from the Intermarriage, the Law looks upon the 
Huſband and Wife but as one Perſon, and therefore allows of but one Will 
between them, which is placed in the Huſband as the fitteſt and ableſt to 
rovide for and govern the Family, and therefore gives him an abſolute 1006 40. 
wer over her Chattels Perſonal, to diſpoſe of as he pleaſes, without her 43. a. 9h 
Conſent; but as to her Real Eftate, has thought fit« that no Act If his 2 laſt. 510, 
ſhall» prejudice her or her Heirs in it, unleſs ſhe join with him by ſome Sid. 11. 


—— 


1 * ＋ 
a 


bo . 
- ® * Fl 


Matter of Record, and on Examination teſtify her Aſent to ſuch Diſpo- 15 * — 
ſition. 5 | \.  , _ thoſe Books 
which ſay, 


that a Fine ſhall not bind a Woman under Coverture, unleſs ſhe be examined, muſt not be underſtood as if it 
were in her Power to reverſe the Fine for Want of her Examination, but they are to be underſtood in thi 

Senſe, that the Judge ought not to receive a Hine from a Feme Covert without examining her, leſt it ON 
not proceed from her own Freedom and Choice; but if ſuch a Fine be once admitted, and recorded without 
any Examination, though the Judge has omitted a very neceſſary Part of his Duty, yet the Fine ſhall ſtand, 
and neither the Feme, nor her Heirs, ſhall be admitted to aver that ſhe was not examined; for that were to 
leſſen the Credit of the Judgment of the Courts of I uſtice, wllieh is the” higheſt Evidence of the Law ; but 
of Fines levied by the Huſband ſolely, or by. the Huſband and Wife Jointly, of the Wife's Inheritance, or of 
Fines levied by the Wife ſolely, of Lands which are of the Proviſion of the Huſband, wide Tit. Baron and 
Feme, [and the Statutes 11 H. 7. c. 20. & 32 fl. 8. c. 28, & c. 36.—— Tdeow and Lunatics, or their Com- 
mittees, by Direction of the Chancellor, enabled to convey Truft Eſtates and Mortgages. 4 Geo. 2, c, 10. 
— ——[ofants, Truſtees, and Mortgagees, enabled to convey by Direction of the Chancery, Aon. e. 19. 
An Infant how to be admitted to a Copy hold, and how compellable to pay his Fine. 9 Geo. 1. c. 29.4 


pn ? 
- 1. , jad * 2a p ; 9 * 
- FT ; * 


* 
. 


D) Of the Dedimus Poteſtatem. 


ig Statute of 15 E. 2. called the Statute of Carliſle, introduced the By this Sia- 
Dedimus, which is a Special Commiſſion, granted out of Chancery, to vute no Body 


certain Perſons therein named, to take the Conuſance of ſuch Perſons a — - 
\ : . = Whey Ar > miſſioner 
through Age or Sickneſs are not able to appear in Court in Perſon. dauttthe judges, 


- 


"WP Ty: r a and two or 
one of them, by the Conſent of the Reſt, may receive the Conuſance; and if there go but one of them, he 


ſhall take with him an Abbot, a Prior, or a Knight, a Man of good Fame and Credit; and Writs of Error 
have been allowed to reverſe Fines where the Conuſance hath not been taken before ſuch Perſons. Bro. Tit. 


Fines 120. F. N. B. 146. But the preſent Practice falls ſhort of the Order this SP r, and it ia 
if o 


ſufficient if one of the Commiſſioners be a Koight, or though neither be a Koight, i! of the Judges of 
the C. B. gives his Allocatur to the Caption, by which great Abuſes have happened in taking of Fines, for 
which ſee the ſecond Branch of this Head. | D Auen 

| e Wb” 


By the Cuſtom, the Chief Juſtice of C. B. may take Conufances any 
where out of Court, and certify the ſame without any Dedimus; and if 
. ® a Serjeant hath a Patent to be C. J. he may take Conuſances, without a * Page 528 

Dedimus before he is ſworn. ee AR BY Oo. Reading 
| 3 ang Cro. Eliz. 409. 

If a Fine be levied to one of the Juſtices of C. B. and the ſaid Juſtice. Co. Reading 
takes the Conuſance of the Fine, it is void, quia judex in proprid caujd. 10. 

If the Dedimus be directed to two jointly, and the Conuſance is taken Cro.Eliz.240, 
by one only, the Fine is erroneous; for where two are inveſted with a Downes ver, 
joint Power, it cannot by any Conſtruction from the Commiſſion be exe- S 
cuted by one only. we BU 22 of 06 OR. - - 
9 1 | | The 
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Fines and Recoveries, 


and 
f 
the 


= 


there- 
Cireuic 


- 


Bro, Tit. Fines 116: Rol. Abr. 794. Dyer 220. 


F. N. B. 147 If the Commiſſioners refuſe to by Tay Conuſance to the Court in con- 
venient Time, which is a Year and a Day, a Certiorari is to be awarded 
againſt them, comprehending the Subſtance of the Dedimus, and how they 
have taken the Conuſance, and commanding them to certify itz and if they 
ſhall ** to do it, then an Alias, a Pluries and Attachment ſhall iflue 

ainſt them, | 

Co. Reading If the Commiſſioners die before the Conuſance be certified, their Execu- 

10. tors muſt certify it upon Certiorari to them directed, and upon their Refu- 

F. N. R. 147: ſal, like Proceſs lies, as in the former Caſe. N 

Cro:Bliz.zz6, If a Dedimus be awarded to take the Conuſance of three ſeveral Perſons, 

377. the Commiſſioners may take the Conuſance from each of them, and at 
ſeveral Times, for it may ſo happen that they cannot meet at one Place at 
the ſame Time; and if the Commiſſioners return the Conuſance but of two 
of them, the Court may raſe the Name of the third out of the Dedimus, 
and make the Writ of Covenant ble to it; for ſince the third does 
not join, it can be no Prejudice to him; and thetefore it were unreaſonable 
that his Obſtinacy or Refuſal ſhould impeach the Conuſance of the other duly 
taken, and ſo prevent their amicable Compoſition of their Differences. 

Cro. Elia. 556, A Dedimus was awarded to take the Conuſance of a Fine from Baron 


577. and Feme, and the Feme refuſing to join, the Conuſance of the Huſband 


was only returned; in this Caſe the Court ordered a new Dedimus to be 

awarded, but to be of the ſame Date with the former, and that the Return 

of the Commiſſioners ſhould be annexed thereunto; for the Refuſal of any 

* of = Conuſors can be no Reaſon to delay or hinder another to transfer 
is Right. 
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(E) Of the Operation ok a Fine in barring 
the Jſſue in Tail. | 


Y the 4 H. 7. c. 24. a Fine with Proclamations ſhall conclude all Per- 
ſons, both Privies and Strangers, except Women Covert, Perſons 
under Age, in Priſon, out of the Realm, or of an ſane Memory, being 
not Parties to the Fine; by this general Clauſe all others are bound, but by 
the firſt Saving, | 
The Right and Intereſt that any Perſon or Perſons (other than Par- 
ties) hath or have at the Time of the Fine ingroſſed, is ſaved; ſo that 
they or their Heirs purſue ſuch their Right or Intereſt by Action, or 
| lawful Entry, within five Years after the Proclamations fo made; this 
Page 529 * Clauſe ſeems to comprehend only thoſe who have preſent Right, but by 
the ſecond Saving, 122.03) div og adiay 
The Right and Imereſt of all Perſons is ſaved which accrues after in- 
ng of the Fine, fo that the Parties having the ſame purſu it within 
e Years after it ſo accrues; and if at the Time of the Fine ingroſſed, or 
of ſuch Accruer, the Perſons be covert (and no Parties to the Fine) under 


Age, in Priſon, out of the Realm, or of non ſane Memory, they or their 


Fines and Recoveries, 


Heirs have Time to purſue their Action within five Years after ſuch Im- 
Though this Statute evidently concludes all Perſons under the Words 1 1 
Privies and Strangers to the Fine; and the Statute hath Savings for Zers, Fines 5. 


but none for Privies; yet it was at firſt doubted, Whether a Fine levie Heb. 424; 
| Tenant in Tail could bar the Iſſue by that Statute; for the Intails had Dyer 4. The 
continued ſo long, and moſt People were ſo fond of them, that the Judges Reaſom of 
were very cautious in making ſo large an Expoſition on that Statute as it _ the Opl- 
would well bear; and though at length the Judges refolved, that a Fine niohy pro and 
with Proclamations was a Bar, not only to the Tenant in Tail, becauſe he con. may be 
could claim no Right againſt his own Acknowledgment an Record, that it ſeen Co. Lit. 
was the Right of another, but alſo. again the Iſfue in Tall; becauſe the Nn A 
Words and Intention of the Statute place the Privies, that is, the Perſons 31 
claiming the Right devolved at any Time on the Conuſor, in the ſame Mgr 2:0. 
Condition as the Conuſor bimſelf, by the Authority of the Legiſlature 3 And. 170. 
and this introduced the Statute of 32 H. g. . 36. which by a Retroſpec- = 373. 
tion confirms the Conſtruction made by the Judges on the 4 H. 7. c. 24. 19 Xs. 6. 
| And; 46. pl. 


118, Raym. 271, 287, 321, 345 to 349. 2 Jon, 238, in the Caſe of Merray and the Earl of Derby. 


All Fines levied, by any Perſon or Perſons of full Agr, of Lands en- 32H. 8. c. 36. 
tailed before the ſame Fine to themſelves, or to any of their Anceſtors in | 
Poſſeſſion, Reverſion or Remainder, or Uſe, ſhall immediately after the | 
Fine ingroſſed, and Proclamations made, be a ſufficient Bar againſt them 
and their Heirs claiming only by ſuch Intail, and againſt all others claiming 
only to their Uſe, or to the Uſe of any Heir of their Bodies. | 

For the better Explication of theſe Statutes, it is to be obſerved, that the 
Perſons, whoſe Right is barred by the Fine, are either Parties, Privies, or 
Strangers; that the Parties themſelves are barred is plain, and admits of no 
Doubt; as to Privies, which is the material and a bp Ward in the 
4 H. 7. c. 24. it is to be noted, that it has a threefold Signification, for it 
either comprehends a Privity in (a) Eſtate, as between Donor and Donec, 
which ariſes purely from their own Contract, or a Relation between Parties (a) If there 
ariſing from (5) Blood only, neither of which are meant by the Word Pri. be two Joint- 
vies in the Act; for it were unreaſonable and abſurd to allow any Man to tenants, and 
ſtrip me of my Acquiſitions; or Inheritances, without any Laches or Neglect cue of them 


levies a Fine; 


of mine, becauſe I happen to be his Heir, or becauſe by a fair Contract I 0 
am concerned in . e him, or am his Tenant. | ge i eee by 


| 5 Donee, and 
one of them levies a Fine, chough there be a Privity between each of theſe within the Letter of the AR, yet 
neither the Jointenant in the ene Caſe, nor the Donor in the other ſhall be barred 


| by the Fine unleſs they 
omit to make their Claim within five Years after their Titles accrue. 2 Int, 516, (5) So if the Heir 
apparent be ſeiſed of Lands, and the Father levies a Fine and. dies, it ſhall not bar the Heir, becauſe he does 
not claim or derive any Title to the Land from his Father; and therefore in that reſpeR ſhall have five Years 
to preſerve himſelf from the Fine. 2 Iaſt. 523. 3 Co. 89. a. | | + 


But the Privies underſtood and intended by this AR are thoſe who are 
privy not only in Blood to the Conuſor, but likewiſe in Eſtate and Title to 
the Land of which the Fine was levied ; that is thoſe who muſt neceſſarily 


£ 
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mention the Conuſor, and convey themſelves through him before they can Hob 
make out their Title to the Eſtate. 6-4 — 333. 
| But the Iſſue in 


| arg Te” Ben Ih Tail is barred ; 
ſo it is if there be Baron and Feme in Special Tail, and the Baron levies a Fine without the Wife, this mall 


bar the Iſſue though the Son ſurvives, becauſe be muſt neceſſarily, in making out his Title, ſhew himſelf 
Heir to the Father as well as to the Mother, and conſequently ſhew himſelf privy to the Conuſor within the 
Statute. Keilw 205. Dyer 251. 2 Inſt, 681. 8 Go. 2. Hob. 257, | 9 Co. 139. 2. 2 Bendl. 50. 
Moor 28, So if there be Grandfather and Grandmother Tenants in Special Tail, and the Grandfather dies, 


_— the Father enters upon the Grandmother and levies a Fine, the Son is barred, Hob, 258, 333. 3 Co. 90, 
Moor 146. ' 


v. Stapleten. js barred; for the Proclamations diſtinguiſh the Fines which bar the Intail 


C of Fines." to B. in Tail, and B. levied a Fine, and died before all the Proclamations 


Poph 65, 66, were paſt, to preſerve his own Right, yet the Intail is barred; as if 4. 


Fines and Recoveries. 


3 Co. 61, But if Tenant in Tail has Iſſue a Daughter, who levies a Fine, and 
Hob. 333. after a Son is born, the Fine ſhall not bar the Son, becauſe he may make 
So if Tenant himſelf Heir to the Intail without any Mention of her, and can make out 
in Tail has his Title without conyeying himſelf through her; and therefore as. to the 


San, vad. Eſtate he is a Stranger to her, and may plead guod Fortis Fus wibil baby. 
eldeſt levies = erunt. = 75 r e | eng 
Fine and dies | a | Yoga 
without Iſſue in the Life of his Father, the ſecond Son ſhall inherit the Intail notwithſtanding the Fine, becsufs 
he need not mention the Conaſor in making out his Title to the Intail. Cro. Car, 434. Cro. Jac. 689 
Moor. 254. Ja | | . 4 Oe 
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Oro. Eliz. 611 A. deviſed Land to his Wife for Life, Remainder to his Son in Tail; 

Oro. Car. 435. when he ſhould attain to his Age of twenty r five Years; and before that 

Time he levied a Fine, this barred his Iſſue, though he had nothing in 

Remainder, as it was allowed he could not have till that Age; for though 

he was not OY Tenant in Tail when he levied the Fine, but the Velts 

ing of the Eſtate depended on the Contingency of his coming to that Age, 

yet the Iſſue being obliged to make out his Title through his. muſt be barred 

as a Privy within the Words of the 4 H. 7. c. 24. and the Conuſor was a 

Perſon to whom the Land was intailed, and fo plainly within the Words of 
the 32 H. 8. c. 36. | >, | N 

Co. 86. If Tenant in Tail levies a Fine, and dies before the Proclamations are 

ow. 430, paſt, though « Right really deſcends to the Iſſue, becauſe the Fine is no 

437. Smith Bar till the Proclamations are paſt, yet after the Proclamations the Intail 

3 from thoſe at Common Law, which only diſcontinue it; and by the ex- 

preſs Words of 32 H. 8. c. 36. all Fines levied with Proclamations of any 

Lands intailed to the Perſon fo levying the ſame, or to any of his Anceſtors, 

ſhall immediately afrer the Proclamation made be adjudged a ſufficient Bar 

_— the ſaid Perſon and his Heirs, claiming only by Force of the ſaid 

ntail. (EY LEN, . 

3 Co. 87. Hence it was adjudged, that where A. was Tenant for Life, Remainder 


were paſt, his Iſſue being out of the Realm; that after the Proclamations 

were paſt, though the Iſſue, immediately upon his Return into the King- 

dom, made his Claim to the Remainder, yer it availed him nothing, but 

the Fine was a final Bar to him, 8 1 

ro. Elia 89, So it is if there be Grandfather, Father, and Son; and the Grandfather 
wy apy being Tenant in Tail enfeoffs the Father, and afterwards diſſeiſes him, and 
then levies a Fine with Proclamations to J. S. but before the Proclamations 

| were all paſt the Father entered, and after they were all paſt the Conuſee 
entered, and then the Grandfather and Father die, and the Son brings his 

Fermedon ; the Conuſee pleaded the Fine with Proclamations, and the De- 

mandant there upon the Entry of his Father, but could recover nothing, 

becauſe after the Proclamations paſt, the Fine was a good Bar to the Intail 

which was made to the Grandfather who levied the Fine. 


z Co.g0. And the Law is the ſame in Caſe of Actions brought, as of an Entry 
Cafe, | made to preſerve the Intail; for if Tenant in Tail levies a Fine, and dies 


Plow. 435. before all the Proclamations are paſt, and the Iſſue in Tail brings a For- 
Ges 2% medon, the Conuſee may plead the Fine with Proclamations, though they 
i ' were made pending the Writ. 1 | 

Page 531 And this has been carried fo far, that tho? a particular Tenant, who is 
Cro.Eliz.610, à Stranger to the Tenant in Tail, ſhould enter before the Proclamations 


Tenant for Life, Remainder to B. in Tail, Remainder to C. in Fee, and B. 
diſſeiſes A. and levies a Fine; but before the Proclamations are paſt, the 
Tenant for Life enters and avoids the Fine as to himſelf, and C. though in 

| | | this 
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this Caſe neither the Eſtate of A. or C. are affected by the Fine, yet after 

the Proclamations made, the Intail is barred from the Erogla ations made; 

nor 2 68 en de besen * "oy N BETH. 8 
As Tenant in Tail may convey his whole Eſtate by the Fine, { he Plow. . - . 

T 

Death; as if there , Tenant for Life, Remainder to By ig Tailg and 106. 

B. agrees to. make a L ſe For Fant J. S. upon Wric 0 Corman 

brought by B. againſt J. S. he may levy A Fine reh bea, Et. t6 BY and 

B. may render the Land to J. S. for the Term agreed on, with Reſerva- 

tion of a Rent; and this Leaſe ſhall, continue in Force againſt the Iſſus, 


ee 


decauſe when J. 8!" conveys by the Fine, though he teatly has tio Rr. 
the Tenant in Tail and his Iſſue are eſtopped to'ſay otherwiſe'than n A 1 5 
ng oy the Fine that he was A 

make à Leaſe to bind his 


85 


took a Fee · ſimple; and conſequently it appeari | 
Tenant in Fee-ſimple, he has thence a Power to 
Iſſue. , | * | 

But if there be Tenant for Life, the Remainder in 


of 


that bein, 
this Effect, though ſubſequent to the Bargaio-and Sale, to convey the whole 


of the Rent, 
the Rent. 


appears to be 
no Fine levied 

dich being the Thing intalled, and not the Land, Wbald, it ſeema, delgiad to the Ins, dl d Iirel tr 

w 

of be barred by a Fine. | n ** * there- 


That the Eſtate-tail is preſerved to the Iſſue in Tail, notwithſtanding any 
Fine levied by the Tenant in Tail, when the Reverſion is in the Crown, 
and the Eſtate of the Proviſion of the King, by 34 & 35 H. 8. c. 20. 
vide poſt. 550. Vide Title Recoveries, | 
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*Page 332 (F) Of the Operation of a Fine in barring 


tertain Intereſt, as a Term fo2 Years, 62 


barely an equitable Intereſt. 


1 ' ; FI * f y p Her * IT L 3? an 

e, FF Tenant in Tail be diſſeiſed, and the Diſteiſor levies e Fine, the Dig 
—— ſeiſee has five Years to make his Claim by the firſt Saving, becauſe. he 
Though the 15 the firſt who has a Right at the Time of the Fine levied; and if be omits 
Statutes of to make his Claim in that Time, the Iſſue is bound for . 
4H 7. © 34. © 00G W | | 

and 32 H. 8. c. 36. have made the Operation of Fines ſtronger againſt Parties and Privies than Were 2 

6 — 85 by them the Iſſus in Tail is bound, * thoſe in Remainder or d 
have err that Strangers had at Common. Law to avoid them, for upon theſe Statates 
they bave five Years from the to make their Claim where they have a preſent Right at the Time of the 
Fine levied ; and where it accrues after the Fine, they have five Years from the Time of ſach Aceruer; 
whereas by the Common Law in both theſe Caſes a Stranger had only a Year from the Entry of the Silver, at 
which Time the Land paſſed, - e tone | well las N 


1 1 


Dyer 3. If Tenant in Tail bargains and ſells his Lands, or diſcontinues the Tall, 
nn the Bargainee or Diſcontinuee levies à Fine, though five Years paſs in the 
Eliz-896. Life of the Tenant in Tail, yet the Iſſue ſhall have five Years after his 
Death to avoid the Fine; for his Father having given all his Right by the 
_ Gale; could not claim any Right againſt his own Gift; the Iflue therefore 
is helped by the fecond Saving, becauſe he is the firſt to whom the Right 

accrued after the Fine levied. of en 
Plow. 353. . If a Mortgagee be diſſeiſed, and five Years paſs after the Proclamations, 
the Mottgagee is hereby barred ; but if the Mortgagor pays or renders his 
Money, he has five Years to proſecute his Right by the ſecond Saving in 

the Act, becauſe his Title did not accrue till the Payment of the Money. 
If an Infant Diſſciſfor be diſſeiſed, or makes a Feoffment, and the 
Feoffee or Diſſeiſor levies a Fine, and five Years paſs, the firſt Diſſeiſet 
is barred" of his Right by the firſt Saving in the Act, becauſe he has a 
- preſent Right, which he ought to purſue immediately by Action or Entry; 
but the Infant ſhall have five Years from his full Age to avoid the Fine, 
| becauſe no Laches are to be imputed to him but from the Time he arrives 

at his full Age. | og 

Plow. 356. tio A. ſeiſed of Black-acre in Fee, is diſſeiſed by B. who levies a Fine with 
372. Steel Proclamations of the ſaid Acre during the Life of A. three Years after the 
ver. Zouch. Fine levied A. dies, and his Right deſcends to C. his Grandſon, as his Heir 
who at the Time of the Deſcent, of ſuch Right was an Infancy, and the 
Queſtion was, Whether A. and C. having ſuffered five Years after the Fine 
levied tp paſs during his Anceſtor's Life and his Minority, without making 
any' Claim, ſhould de rred, or ſhould have other five Years upon his 
Arrival at full Age to make his claim in; and it was adjudged, that 
he ſhould not, but that he was barred, and that by virtue of the firſt 
Saving in the 4 H. 7. c. 24. which faves to every Perſon and their Heirs, 
other than Parties to the Fine, ſuch Right, Claim and Intereſt as they have 
in Lands and Tenements whereof a Fine is levied, ſo that they Þurſue 
ſuch Right by way of Action or lawful Entry within five Years. Now 

A. having a Right to Black-acre at the Time the Fine was levied, con- 

ſequently he and his Heirs muſt be comprehended in this Saving, but 
then they cannot take the Benefit of ſuch Comprehenſion unleſs they 

purſue the Method, and the Time preſcribed and limited in the ſaid 


Saving, which they apparently neglected to do, ſince neither A. 2 = 
rand- 


1 


Grandſon made any Claim or Entry, or brought any Action for Reco- 
very of their Right within the five Years z and therefore ſuch Right muſt * Page 522 
be barred: and extinguiſhed; and C. in this Cafe ſhall have m0 Privilege of | 
Infancy, bevauſe the Statute intends that only in Caſes Where the Right firſt 
attached in the Infant, and therefore ſhall have five Years after his In 
to make his Claim; but here the Right was firſt in 4. at the Time of the 
Fine, and the Statute allows but five Years to putſue the Right from the 
Time it accrues, which was not done in this Caſe. - - 
But if A. be Tenant in Tail, the Remainder to B. in Fee, and A. levies Dyer 133. 
a Fine with Proclamations, and then B: dies, his Heir within Age; and 
then A. dies without Iſſue, and five Years paſs without any Action brought 
by the Heir, yet he ſhalt either, during his Minority, retover the Latid 
not withſtanding the five Years lapſed, becauſe the Right firſt acerued to 
him, B. having no Right to the Land by the Remainder, till the Eſtate- 
tail was ſpent, which did not happen in his Life 3 or the Heir of H. may 
defer ae his Claim till he comes of Age, and then by the 
Words of the Act he ſhall have five Years to recover his Right. — | 
It is a Rule, that Intereſt is barred by a Fine that is not deveſted and 2 la. 515. 
turned to a Right; for. if the Perſon who has the Right continues in Poſſeſ- I 
fion at the Time of the Fine levied, he is under no Necefity o make his Juze. 
Claim, and cannot be put to his Action or Entry, which are the only Re- Vent. 81. 
medies the Act gives to àvoid Fihes and' ſecure one's Intereſt, becauſe he 
being in Poſſeſſion, and not diſturbed by the Fine, has already all thoſe 
Remedies it can give him, and therefore it were fruitleſs and unneceſſary to 
purſue them; as if a Man levies a Fine of Land, out of which I have a 
Rows, Common or the like, the Fine and five Years Nonclaim ſhall not 
affect me, becauſe I am till in Poſſeſſion of my Rent or Common, and it 
were in vain to endeavour to recover what I ſtill enjoy. I 
A. leaſes to B. for Years, to commence after a former Leaſe is eſſe, ; Co. 184. 
the firſt Leaſe is determined, and before any Entry by B. the Leſſor enters S CA 
and makes a Feoffment, and levies a Fine, and five Years paſs without any Oro. Jac-.60« 
Claim, B. is barred of his Intereſt , for by the general Clauſe the Fine con- O 105. 
cludes all Privies and Strangers, and the firſt Saving includes the Leſſee in 
Reſpe& of the Word Intereſt, which a Term for Years may properly be 
But if B. who had the future Intereſt, had died before the Determination Leon. gg. 
of rhe firſt Leaſe, and upon the Expiration thereof the Leſſee had entered 2 Leon. 157. 
and levied a Fine; and after the five Years Adminiftration was granted, Cro. Jac. 61. 
the Adminiſtrator ſhould be allowed five Years to make his Claim, for none 5 Co. 12. 
had a Right or Title of Entry before, and it accraed to him by the Admi- 

niſtration after the Fine, and conſequently he ſhall be allowed five Tears 

from the Accruer of his Right; but in the former Caſe the Leſſer had a 

Right of Entry at the Time of the Fine levied,, and therefore could have 

but five Tears from that Time; but if the Leſſor enters upon the firſt Leſſee, 

and levies a Fine, the ſecond Leſſee ſhall have five Years after the firſt 

Leaſe is determined, becauſe his Right then firſt accrued; 

As if a Man ſettles Land by Fine to the Uſe of himſelf for Life, with a Hard. 416, 
Clauſe in the Deed of Uſes to this Effect; that if he ſhould make a Join- 413. 415. 
ture to his Wife, and a Leaſe for thirty-one Years to commence after his £4ward: ver. 
Death, then the Conuſees ſhould ſtand ſeiſed to ſuch Uſes, he made a e. 
Leaſe accordingly, and then he and his Wife levied a Fine, the Leaſe is 
not barred, though five Years ſhould paſs without Entry or Claim, be- 
cauſe he having but a future Intereſt was not diſplaced or deveſted by the 

Fine; conſequently an Entry were fruitleſs to preſerve that which was not 
touched by the Fine; beſides, this being an Intereſſe Termini, the Leſſee had 
no Right till after the Death of the Leſſor, conſequently muſt have five 
Years from the Accruer of his Right to preſerve it. ; 
838 | A Co- 
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© Pa * A Copyholder may be barred by a Fine and Nonclaim, becauſe ir is 
8e 534 ** 
an Intereſt within the Statute ; ſo Executors, that have Land till Debts 
Co. * and Legacies are paid, may be barred by a Fine and five Years Non- 
Pele Cafe, Claim, becauſe they likewiſe have an Intereſt within the Words of the 
5 Co. 124 Statute. ( 4 | 
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But it has | 1 | | 

been ruled in Chancery, that where 4. deviſes Lands to B. in Tail, Remainder to C. in Tail, ſubj ect ts 
the Payment of 1 1 ; and C. levies 4 Fine, and five Years paſs without any Claim, that the Legacies are 
not barred by the Fine ; for C. having no Title but uader the Will, the Purchaſer muſt be preſumed to have 
Notice thereof, and of the Legacies thereby bequeathed. 2 Vern. 662. 


2 Inſt. 517- If there be Tenant by Elegit, Statute Merchant or Staple, and a Fine be 
— 134- 4 levied of thoſe Lands, and five Years paſs without any Claim, they are bound 
Soc n n by the Fine, becauſe they have each of them an Intereſt within the Words 
Inquiſition and Intention of the Statutes, ' and thereby ſhall be bound if they do not 
upon an Elegit purſue their Rights within five Years. | | 
be found, and - ' - 
then a Fine be levied of the Lands, and five Years paſs without any Claim, the Intereſt of the Tenant is 
barred, becauſe, after the Inquiſition found, the Party before Entry has the Poſſeſion, and may have an 
Ejectment or Treſpaſs, and therefore their Intereſt may be diſplaced, and conſequently their Right barred. 
Mod. 217. Ognel ver. Lord Arlington. Gilb. Eq. Rep 17, 108. 11 Mod. 103, 210. 2 1. 12 Mal. 
32. 2 Vern. 189, 368, 662. Eq. Caſ. Abr. 256. Will. Rep. 130. pl. 34, 520. 2 Will, Rep. 123. 
. 146. pl. 32. 3 Will. Rep. 310, 372. A naked Power has been held not to be barred by s Fine, 
uſe ſome Eſtate muſt be deveſted or gained by Wrong to make a Fine operate, Willi: ver. Sberrat, 
24 Feb, 1739 in Chancery, ps i | - ; 
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But if a Man have a Judgment for a Debt at Common Law, and the 
Debtor before the Land be extended aliens by Fine, and five Years 
1 paſs, the Plaintiff may ſtill have a Scire facias and an Elegit; fo it is of a 
So Men Conuſee of a Statute before Execution ſued; for . the Judgment and 
has a Decree Execution be Incumbrances that are chargeable upon the Eſtate, yet before 
4 in Chancery Execution ſued, the Conuſee, Ic. has no Right to the Land, for his Re- 
4 to charge leaſe of all his — — to the Land will not hinder him from ſuing out Exe- 
90 | ver cution, and conſequently they cannot be barred by a Fine, unleſs they 
- | of the Land, omit to make their Claim in five Years after the Extent, for then their 
after the De- Right firſt accrues. 
cree, aliens | | 
by Fine, and five Years paſs, yet the Plaintiff may have Execution, becauſe till the Decree be executed he 


1 has no Right to the Land, and therefore is not obliged to make any Entry or Claim to preſerve it till his 
4 Title accrues. Chan, Cafes 268. and ſee the above Authorities, 2 | 


ww” If Leſſee for Years be ouſted, and he in Reverſion diſſeiſed, and the 
| 2 Lao Diſſeiſor levies a Fine, this and five Years Nonclaim ſhall bar both, be- 
f for Life be Cauſe the Leſſee for Years may have his Ejectment, and the Leſſor his 
4 diſſeiſed, the Aſſiſe. 
| : | Reverſioner | 
4 ſhall have five Years after the Death of the particular Tenant, becauſe he can have no AQtion to recover 
Freehold. 9 Co. 105. b. Co. Lit. 250, Plow. 374. : 


If Leſſee for Life or Years makes a Feoffment and levies a Fine, and five 
Years paſs without Entry or Claim by the Reverſioner, and then the Leſſce 
s dies, the Reverſioner has five Years to preſerve his Right, becauſe he has 

Raym. 219. two different Rights in this Caſe upon the Feoffment and Fine; one imme- 
Moor 21. diately accrues by the Act of the Leſſee in committing the Forfeiture ; the 
Cro.Eliz.254. other upon the Death of the Leſſee or Expiration of the Term, and there- 
| Kat x9 fore ſhall not forfeit the laſt by omitting to take Advantage of the firſt; 
But rok Lis wherefore if the Reverſioner omits to enter upon the Breach of the Con- 


in Tail makes dition 
a Leaſe for | 
Life, and ſo diſcontinues the Tail, and then levies a Fine with Proclamations, and dies without Iſſue, and 
five Years paſs without any Entry or Claim, the Renainder-man is barred, becauſe upon the Death of Tenant 
in Tail without Iſſue his Title commenced, and ſhall! be allowed byt five Years from thence to preſerve it. 
Cro, Car. 156, Salvin ver. Clerks | 
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dition in Law, yet his old Right, which accrues upon the Death of the 
Leſſee, or Expiration of the Term, til} continuing, is ſaved by the Statute 
which preſerves future Rights, as well as thoſe in preſent. 

* If there be Tenant for Life, the Remainder to B. in Tail, and the *Page 525 
Leſſee levies a Fine, B. being out of the Realm; if B. dies beyond Sea, 2 luft. 519. 
the Iſſue in Tail is at large to avoid the Fine when he pleaſes, for that 
Clauſe of the 4 H. 7. c. 24. which gives Perſons out of the Realm, In- 
fants, Sc. and their Heirs, five Years after their Impediments removed, to 
purſue their Right, cannot be extended to this Caſe, becauſe B. being 
dead, cannot return into the Realm to make his Chim, and the Clauſe 
limits five Years to him and his Heirs after his Return, which now is be- 
come impoſſible. | | 

A Copyholder of a Dean and Chapter levied a Fine with Proclamations, Vent. 311. 
and five Years paſſed without any Claim by him that was Dean at the Hewlere vet. 
Time of the Fine, yet the fucceeding Dean was not bound by the Fine; Carpenter. 
becauſe if that were allowed, the Statutes of 1 Eliz. c. 19. & 13 Elix. 

c. 10. would be of little Uſe to reſtrain Alienations; for then by Combi- 
nation between the Dean and Tenant all Lands belonging to the Chapter 
might be aliened. | 

If Leſſee for Years aſſigns his Term in Truſt for himſelf, and afterwards Cro Car. 110. 
purchaſes the Inheritance and occupies the Land, and then levies a Fine, Merr: ver. 
and five Years paſs without Claim by the Aſſignee, the Term is loſt, for . 
neither the Ceftui que Truſt, nor the Termor, have any Remedy; not the 
Ceſtui que Truſt, becauſe he by the Fine hath acknowledged the Land to be 
the Right and Inheritance of the Conuſee; and it were unreaſonable to 
allow him any Pretenſions after ſo ſolemn a Confeſſion to the contrary z nor 
the Termor, becauſe he having a Right at the Time of the Fine levied, 
and omitting to make his Claim within five Years, is barred by the expreſs * 

Words of the Statute; fo it is if Tenant in Fee- ſimple makes a Leaſe for Ley. 270, 
100 Years to attend the Inheritance in Truſt for himſelf, and ſtill continues Freeman and 
in Poſſeſſion, and makes a Leaſe for fifty Years, and levies a Fine ſur Co- Far. 
nuſance de Droit to confirm it, and five Years paſs without any Claim by . 
the firſt Leſſee, his Intereſt is barred by the Fine; for the ſecond Leaſe Chan. Rep. 
and the Fine deveſted the firſt Term out of the Leſſee, and conſequently, 51, 65. 

if there be no Claim by him in five Years, his Intereſt muſt be barred. | 

But if a Man purchaſes the Fee-fimple of Black-acre, of which there is Sid. 460. 

a long Leaſe in Being, and the Conveyance is made by Fine, and the Pur- Vent. 82. 
chaſer, to protect the Inheritance, has an Aſſigument of the Term in Truſt Le. 272. 

for himſelf, though the Termor makes no Claim in five Years, yet the Term 
continues; becaule the Statute of Fines being made for the Security of Pur- 
chaſers, they would weaken their Intereſt, if Fines deſtroyed ſuch Leaſes 
againſt the Intention of all Parties. | 

Thus if a Man — his Land, and, as is uſual, ſtill continues in 


—— 


Poſſeſſion, and levies a Fine, and five Years pals, yet the Mortgagee is not = 466. 
barred; for though the Mortgagee be in Reality out of Poſſeſſion, yet when Lev. 944 


that is done by the Conſent of both Parties, and the Nature of the Contract So if the 
requires it ſhould be fo while the Intereſt is paid, it is againſt the original Mortgagee is 
Delign of the Contract, that any Act of the Mortgagor, except the Payment 2 Fu 
of the Money, ſhould deprive the Mortgagee of his Security, and is no leſs pine 284. 


Fine, and the 
than a Fraud, which the Law will not countenance, five Years 


paſs, yet upon 
Payment of the Money the Mortgagor may enter. 1 Vern. 132. and there ſaid to be a new Way of a 
cloſing the Equity of Redemption; but wide 2 Vern, 189,——[A Fine and Noa: claim allowed to be a good 
Bar to an Equity of Redemption] | | | 


Thus it has been adjudged, where a Man was Leſſee for Years of one Part 3 Co. 77. 
of a Manor, and Tenant at Will of another, rendering Rent, and the Leſſee Tt 
makes a Leaſe for Life, and then levies a Fine to the Tenant for Life, but 

Vor. II. 7 I ſtill 


aſe. 
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{till continues in Poſſeſſion and pays the Rent; this Fine ſhall not bar the 
Leſſor, becauſe this is viſibly a Fraud and Trick in the firſt Leſſee, which 
he ſhall reap no Benefit by, and the Leſſor had no Reaſoq to make his 
Claim while the Rent was duly paid him. 

Page 536 It is agreed on all Hands, that a Fine and Nonclaim will bar a Truſt, 

Chan. Caſes becauſe the Ceſtui que Truſt has an equitable Incereſt, and therefore ought 

2. to purſue it by proper Remedies to ſecure it; yet this muſt be underſtood 

2 Chan, Caſes . 7 * 

247. with theſe following Reſtrictions. 

Bac for this 1. Where the Purchaſer has Notice of the Truſt, though the Truſtee 

wide Vern. conveys to him by Fine, and five Years paſs without any Claim by the 

149. Ceſtui que Truſt, yet the Truſt is not barred, becauſe where the Purchaſer has 
Notice, he ſees the Title of the Vendor, and what Power he has to convey, 
and therefore, when he takes the Land from him, ſhall be preſumed to hold 
it in the ſame Plight, and that the Vendor could not make him a better 
Title than he had in himſelf; and when the Purchaſer takes it upon theſe 
Terms, the Truſt is undiſturbed, and Ceſtui que Truſi”s Intereſt no way 
affected by the Fine. | | 

2 Chan. Caſes 2. Though the Truſtee ſhould convey by Fine to a Purchaſer, who had 

124 56. no Notice, and thereby and five Years Nonclaim the Ceſtui que Truſt ſhould 

2 and pe barred, yet if the Purchaſer ſhould reconvey to the Truſtee, the Bar from 

mith, | : . 

Vern, 60, the Reconveyance ceaſes, and the Truſt as to him revives again; for he 

S C. that was originally inveſted with a Truſt ſhall never be allowed to plead his 
own tortious Act in his own Juſtification, for that were to allow a Man to 
plead his Crime in his own Defence, and Excuſe of his Treachery. | 

2 Vern, 368, If Lands are deviſed to Truſtees till Debts paid, and then to an Infant and 

Alien ver, his Heirs, and F. S. a Stranger, enters on the Lands and levies a Fine, and 

Sayer. five Years and Nonclaim paſs, and the Infant, when of Age, brings an 
Ejectment, but is barred, becauſe the Truſtees ought to have entered; yet 
Equity will relieve, and not ſuffer an Infant to be barred by the Laches of 
his Truſtees, nor. to be barred of a Truſt Eſtate during his Infancy, and the 
Infant in this Caſe ſhall recover the meſne Profits. | 


„ A _ FY 
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(6) Ok the Remedies given to Strangers by 
Claim and Entry fo2 the Pꝛeſervation of 
their Nights. 5 


F a Man has only a Right of Action, and his Entry be taken away, 
there a Claim or actual Entry on the Land will not preſerve his Right, 
or avoid the Fine; becauſe though he has a Right to the Land, yet ſince he 
has not purſued it in the Manner the Law has preſcribed, it is as ineffectual 
as if he had been quiet. | 

Moor 450, A Man that has a Right of Entry may empower another to enter for him, 
and ſuch Entry is ſufficient to avoid a Fine; for what another does by my 

Command or Direction, is looked upon to be my own Act. 
Poph. 108. But where a Man enters in my Name, and without my Direction; this 
Pollard ver. does not avoid the Fine, or preſerve any Right, becauſe the Statute preſerves 
8 my Right only in caſe I purſue it by Entry, Sc. in five Years; but what a 
nh ce Stranger does in my Name, without my Direction, is not my Act, and con- 
ſequently cannot avoid the Fine; yet in this Caſe, if a Stranger enters with- 
cut my Direction, and I agree to and approve of the Entry within five 
Years, this is ſufficient to avoid the Fine, becauſe my ſubſequent Aﬀent and 
2 | | Approba- 


— — 
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1 


pprobation is equivalent to a precedent Command, and therefore the Act 
of another by my Direction is my own. | | 

Leſſee for Life levies a Fine come ceo, Sc. and he in Reverſion, five Mod. 10. 
Years after his Death, brought his Ejectment, and a Stranger by his Direc- Cet verſus | 
tion delivered a Declaration in Ejectment to the Tenant in Poſſeſſion ; yet and 


8 : Phillips. 
this was adjudged no Entry to avoid the Fine, — of 19. 


Vent. 42 

* If an Action be brought to recover Lands of which a Fine was levied, * Page 337 
and the Demandant diſcontinues, this is no Claim to avoid the Fine, be- Dalliſon 1 16, 
cauſe the Diſcontinuance ſhews no Intent of the Demandant to preſerve his 107. 
Right. Vent. 45. 

By the 4 & 5 Ann. c. 16. the Act for the Amendment of the Law, it is 
declared, that no Claim or Entry, to be of or upon any Lands, ſhall be of 
any Force or Effect to avoid any Fine levied, or to be levied, with Procla- 
mations, unleſs upon ſuch Entry or Claim an Action ſhall be commenced 


within one Year next after the making ſuch Entry or Claim, and proſecuted 
with Effect. 


8 


(H) Of erroneous Fines, and the Manner of 
Reverſing them. 


ND here in the firſt Place it is to be obſerved, that no Perſon Abr 
can bring a Writ of Error to reverſe a Fine, or any Judgment, 4. 
that is not intitled to the Land, Sc. of which the Fine was levied; for the Dyer 90. 
Courts of Law will not turn out the preſent Tenast, unleſs the Demandant 3 Lev. 36. 
can make out a clearJTitle, Poſſeſſion always. carrying with it the Preſump- W Man 


e 7 ſettles Land te 
tion of a good Title till the right Owner appears; beſides, where the Plain- — 33 _ 
tiff in the Writ of Error cannot make out a Title, he can receive no Da- himſelf and 


mage by the Fine, which the Writ of Error always ſuppoſes to be done, the Heirs of 
though it ſhould be erroneous ; and therefore it is no leſs than trifling with his Body, the 


the Courts of Juſtice to ſeek Relief when he cannot make it appear he has * 


: i his own right 
received any Injury. Heirs, and 


dies, leaving 


Iſſue only a Daughter, who levies a Fine and dies without Iſſue; and J. S. brings a Writ of Error as Couſin 

and Collateral Heir of the Daughter, yet he ſhall not reverſe the Fine; for there could no Right deſcend 
to him from the Daughter, becauſe ſhe had but an Eſtate - tail, which determined by ber Death without Iſſue; 
and it does not appear that the Remainder was in the Daughter as right Heir. Dyer 89 Cro. Eliz. 469. 
S. C. 3 Lev. 36. S. C. cited. So if Tenant in Tail Female levies a Fine, which happens to be erroneous, 
and dies, leaving a Daughter and a Son, the Daughter ſhall have the Writ of Error, and not the Son, becauſe 
ſhe is to enjoy the Land, Rol. Abr. 744» Dy. 90 a. Soif a Man releaſes all his Right, or makes a Feoff- 
ment of all the Lands, of which an erroneous Fine was levied, be ſhall have no Writ of Error; but if the 
Releaſe or Feoffment were only of Part, he may bring a Writ of Error to reverſe the Fine, as to the Reſt, 
Cro, Eliz. 469, Rol. Abr. 788, Meor 413. Jon. 352. Moor 365. 


But if there be ſeveral Parties to an erroneous Fine, they ſhall all join 


with the Party that is to enjoy the Land, though they themſclves can have 
nothing. . | | 


Rol: Abr 
747. 
Dyer 89. 


3 5 This, Noll 
ſays, is only for Conformity; but there ſeems to be ſomething of Juſtice in the Practice, that they who joined 


in the Fine, and thereby contributed to an illegal Diſpoſition (for ſuch is an erroneous Fine) of what another 
Man had a Right to, ſhould be inſtrumental and aſſiſtant to the Recovery of it. : 


Another Rule to be obſerved is, that nothing can be aſſigned for Er- Rol. Abr. 
| ror that contradicts the Record; for the Records of the Court of Juſtice, 757: 


being 
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Fines and Recovertes. 
being Things of the greateſt Credit, cannot be queſtioned but by Matters 
of equal Notoriety with themſelves ; wherefore though the Matter ai 
for | tk ſhould be proved by Witneſſes of the beſt Credit, yer the Judges 
would not admit of it. | 
Dyer 89. b. And hence it is, that, in a Writ of Error toreverſe a Fine, the Plaintiff 
Rol. Abr. cannot aſſign that the Conuſor died before the Tefte of the Dedimus Potefta. 
[424 Elz. obs tem, becauſe that contradicts the Record of the Conuſance taken by the Com- 
miſſioners, which evidently ſhews that the Conuſor was then alive, becauſe 
they rook his Conuſance he they were armed with the Commiſſion and 
the Dedimus iſſued, 
Page 538 # Bur the Plaintiff in Error may ſay, that after the Conuſance taken, and 
Rol. Abr. before the Certificate thereof returned, the Conuſor died; becauſe this is 
557. conſiſtent with the Record. 5 
Cro. Elia 468. If a Conuſance upon a Fine be made in Court, the Plaintiff in Error can- 
not aſſign for Error, that the Conuſor died before the Return of the Writ of 
Covenant, for that would directly conttadict the Record, becauſe the Co- 
nuſance in Court is never made till the Writ of Covenant be returned, the 
Parties till then not being judicially before the Court. 
If the Conuſance be taken before Commiſſioners in pais, the Plaintiff can- 
= = aſſign for Error, that the Conuſor died before the Return of the Writ of 


Go. Jac. 11. Covenant, for the Dedimus may iſſue the Day after the Writ of Covenant, 


Cro.Eliz.468. and may recite it as pending before the Return thereof. 
Vide Raym. 
462. 2 Jon. 181. cont. \ 


Yel. 33. A Conuſance of a Fine was taken before R. M. one of the Juſtices of 


2 ver. C. B. and after in the Proſecution of the Fine the Dedimus was directed to 


Rol. Abr. Sir K. M. he N after the Conuſance made a Knight, who returned the 


757. Dedimus with his Name and Title, and this was aſſigned for Error, that the 
Cro. Jac. 11, Perſon who took the Conuſance was not the ſame that was impowered to 
12. take it; but it was not allowed, becauſe it contradicts the Record, which is 


that the Dedimus was directed to Sir R. M. and that Sir R. M. by virtue 
thereof took the Conuſance. 

ro. Elia. 240. If a Dedimus. be awarded to two, and one only takes the Conuſance of the 

Vel. 34. Fine, this may be aſſigned for Error; becauſe where one of the Commiſſion- 
ers only certifies the Conuſance, the Aſſignment does not contradict the Re- 
cord; but in this Caſe, if the Fine had afterwards been drawn up as a Fine 
acknowledged in Court, there the erroneous Conuſance taken upon the De- 
dimus ſhall not be aſſigned for Error, becauſe it ſhall be taken as a Fine ac- 
knowledged in Court only, and no Averment of the Party ſhall be admitted 
to diſprove the Record. 

Co. Readingg. If one of my Name levies a Fine of my Land, I may avoid this Fine by 

Oro Eliz. 531. ſhewing the Special Matter; as to ſay, that there are two of my Name, one 

= hs of Sale and the other of Dale, and that he of Sale levied the Fine, and not I, 

Moor,pl.866. who am of Dale; for this is conſiſtent with the Record, becauſe I ſtill ad- 


12 Co. 123. Mit that one of my Name levied the Fine. 
S. e. where 
the Court may order a Vacat to be entered on the Roll, or a Reconveyance of the Eſtate 


5 Co. 39. No Man can have a Writ of Error to reverſe a Fine that took any Eſtate 
Tey's Caſe, by it. | 


1 One Parrot married A. who had an Eſtate of Inheritance of a conſiderable 


Herbert Par. Value, and whilſt ſhe was under Age he prevailed on her to levy a Fine with 


rott's Caſe. him 
Mod. 246. : 
S. C. in C. B. Vide 12 Co. 121. Anne Hungate's Caſe, Rol. Rep. 113, 114. S. C. 12 Co. 123. Mas- 
feld's Caſe. 12 Co. 124. Warcomb and Carroll's Caſe. 2 Salk. 567. pl. 1. Fitzgib. 114. Barnes's 
Notes, C. P. 144. 2 Barnes 176. 10 Mod. 43, 179, 245, 436. 11 Mod. 181. pl. 7. 196. pl. 12. 210. 
pl. 1. 12 Mod. 444. Vern. 461. Eq. Caſ. Abr. 283, 3 Will, Rep. 206. pl. 51. 208, 235+ 
Raym. 113. Caf, Temp, Talb. 41, 167. | 

| 1 
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him of thoſe Lands, the Uſes whereof wete declared tu him and her and the 
Heirs of their two Bodies, Remainder to the Heirs of the Survivor; this Fine 
was taken in the Country by virtne-of a Dedimus Poteſtatem to Sir Herbert 
Parrott, his Father, and an ignorant Carpenter; after which the Wife died 
without Iſſue, and now her Heir at Law prayed the Relief of the Court; 
upon Examination it did appear, that Sir Herbert did examine the Woman, 
whether ſhe were willing to levy the Fine, and aſked her Huſband and her 
whether ſhe were of Age or not, and both anſwered that ſhe was; and now 
her Heir moved that this Fine might be fer aſide, and a Fine impoſed: upon 
the Commiſſioners for this undue Practice in taking a Fine of one under Age; 
but all the Court agreed they could not meddle with the Fine; but if the Wife 
had been alive, and ſtill under Age, they might bring her in by Habeas Cor- 
pus, and inſpect her, and ſet aſide the Fine upon Motion; for perhaps the 
* Huſband would not ſuffer the bringing or proceeding in a Writ of Er- * Page 539 
ror; and the Court were of Opinion, that it was the Duty of Commiſ- 
ſioners to inform themſelves of the Party's Age, and that a voluntary Ig- - 
norance would not excuſe them; and that if a Commiſſioner to take a Fine 
do execute it corruptly, he may be fined by the Court; for in relation to 
the Fine (which is the proper Buſineſs of this Court,) he is ſubject to the 
Cenſures of it, as Attornies, c. but here it did not appear; that Sir Her- 
bert Parrot knew that ſhe was under Age, and therefore the Court would 
not fine him. x | Wet 
Huſband and Wife, the Wife being but ſixteen Years of Age, levied a uicbi/n's 
Fine, which was taken by virtue of a Dedimus, and they being brought into Caſe, 3 Lev, 
the Court of C. B. by Complaint of the Remainder-Man, a Vacat was en- 36. 
tered of the Fine quoad the Woman, and the Court directed the Remainder- 
Maa to proſecute an Information againſt him who took the Caption of the 
Fine. | 
A. having inveigled his Wife to levy a Fine of her Land to him when ſhe Eq. Caf, Abr. 
lay on her Death- Bed, pretending, as was ſuggeſted, he was to have it only 258. Sr. John 
for his Life; a Dedimus was ſent into the Country to take the Fine, and and Turner. 
the Caption was taken the very Day ſhe died; and becauſe the Fine would | 
not have ſtood, the Party being dead before the King's Silver was paid, the 
Writ of Covenant was raſed in the Teſte, and made to bear Date ten Days 
backward, and all the other Parts of the Fine were raſed likewiſe, and made 
to correſpond with it, and the King's Silver was paid, and ſo all appeared on 
the Record to have been done * the Death of the Woman; on a Bill 
brought in the Court of Chancery to have the Fine ſet aſide, or to have a Re- 
conveyance, it was held by the Court, that though Chancery has a Power to 
relieve as much againſt a Fine obtained by Fraud or Practice, as any other 
Kind of Conveyance, yet that ſuch Relief was not by decreeing a Vacat of 
the Fine, but by ordering a Recooveyance; but for any Error in the Fine, 
or Irregularity or ill Practice in the Commiſſioners, it was a Matter properly 
cogniſable in that Court where the Fine was levied, and for which that Court 
may vacate the Fine; but there being Proof of Fraud or Practice in this 
Caſe, the Bill was diſmiſſed. Þ , "  ISecinfragyo 


moved and affirmed, it could not be ingroſſed for want of a Chirographer „H 5, Fine in 
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Leon. 115, 
317. | 

2 Sid. 5 . 
2 Jon. 182, 


Rol. Abr.788. 


Rol. Abr. 788. 
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Raym. 461. 
Vent. 353. 
2 Sid. 92, 93. 
2 Jon. 181. 
Cro. Jac. 333. 
Rol. Rep. 36. 
2 Bulſ. 244. 
2 Iaſt. 518, 


Cro.Car.415. 
Rol. Abr.797. 


Cro. Jac. 77. 
Rol. Abr. 794. 


Cro. Jac. 77, 
78. 
Ral. Abr.794. 


Dyer 216, 
182. 
Hughes's Abr. 
938. 


Join in a Fine, the Infant may bring a Writ of Error and reverſe the Fine 


in B. R. and for this Reaſon my Lord Coke fays, 4 Fine levied in g. R. is 
voidable by Writ of Error. | TEE | Tr 
If there be Tenant for Life, Remainder to an Infant in Fee, and they two. 


as to himſelf, but it ſhall ſtand good as to the Tenant for Life; for the Diſ- 
ability of the Infant ſhall not render the Contract of the Tenant for Life, 
who was of full Age, ineffectul. „ 1 Fi abs 

If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, and 
his Nonage, after Inſpection, is recorded by the Court; but before the Fine 
reverſed he levies another Fine to another, this ſecond Fine ſhall hinder him 
from reverſing the firſt, becauſe the ſecond having intirely barred him of 
any Right to the Land, muſt alſo deprive him of all Remedies which would 
reſtore him to the Land. N | off F | | 

But if Tenant in Tail levies an erroneous Fine with Proclamations, 
and then levies a ſecond Fine, which. is alſo erroneous, and dies; if the 
* Iſſue in Tail brings a Writ of Error to reverſe the fitſt Fine, the Defend- 
ant may plead in Bar the ſecond; for though there be Error in the ſecond, 
yet, till that appears judicially to the Court, it muſt be looked upon as a Fine 
duly levied, and conſequently a Bar to the Plaintiff, becauſe while the ſecond , 
ſtands in Force he cannot have the Land; but if in this Caſe the Plaintiff) 
brings a Writ of Error to reverſe the ſecond Fine, and the Defendant pfeads 
in Bar the firſt Fine, the Plaintiff may reply upon the firſt Writ of Error, 
that the ſecond Fine was erroneous; and upon the ſecond Writ, that the firſt 
Fine was erroneous, and ſo be relieved againſt both; for here the Examina- 
tion of both Fines comes judicially before the Court, and if there appears 
any Error, the Court will fer them aſide, and not ſuffer them to ſtand in the 
Way of the Plaintiff's Right. 

But in a Writ of Error to reverſe a Fine, the Defendant cannot plead the 
ſame Fine, now endeavoured to be reverſed, and five Years, in Bar of the. 
Writ of Error, no more than in a Writ of Error to reverſe an Qutlawry can 
that Outlawry be pleaded in Bar of the Writ of Error, quia non valet excep- 
tis iſtius rei, cujus petitur diſſolutio. | 


If one that is Sheriff of a County levies a Fine, and the Writ of Covenant 
is directed to the Coroner, this is no Error, but the proper Method, being 
to prevent Partiality. 

A Writ of Covenant to levy a Fine ran thus, Præc' A. quod teneat Conven- 
tionem de octo Meſſuag, duobus Toflis, decem gardinis, and the Dedimus Po- 
teſtatem was purſuant to the Writ of Covenant, but the Præc', which was 
drawn up with the Concord, was de ducbus Meſſuag* pro ducbus Teftis; but 
this was no Error, becauſe where the Concord was purſuant to the Dedimus 
and the Writ of Covenant, the Præcipe, which ſeems to be but a Copy of 
the Writ of Covenant on Paper, is more than is needful, and therefore no 
material Error. | 

If the Commiſſioners upon a Dedimus return thus, Executio iſtius commiſ- 


ſionis patet in quodam Panello buic commiſſion” annex*, where the uſual Form is 


in quadam Schedula; yet this is no Error to avoid the Fine, for whatever Re- 
turn certifies the Conuſance to be duly taken by the Commiſſioners is ſuffict- 
ent; and therefore, if the Commiſlioners certify the Conuſance under their 
Seals, without any Words, it is well enough; ſo if the Return had been made 
thus, Executio patet in bac annexa. 

If a Fine be levied, but the Proclamations thereon are not duly or regu- 
larly made, the Writ of Error ſhall reverſe only the Proclamations; for where 
the Proclamations are not all of them, or not duly made, it is altogether the 
ſame as if they had never been made, and then the Fine remains good at 


Common Law to work a Diſcontinuance, 
— The 


Fines and Recoveries. 
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The Court will not reverſe a Fine without a Scire Facias returned Salk. 339. 
againſt the Tertenantsz for the Conuſees are but nominal Perſons, and Pl +: 
though it was otherwiſe in the Precedent in Co. Ent. and Hern's Plead. 375. 

and the Law perhaps does not ſtrictly require it, yet the Courſe of the 

Court does. | Wann , 
Fines may be avoided where they are obtained by Fraud, Covin or Cto. Elia 47 1. 
Diſceit, though there be no Error in the Proceſs; and that may be done 

either by Writ of Diſceit or Averment ſetting forth the Fraud or 
Covin. - | | 

Thus if a Fine be levied of Land in Ancient Demeſne, the Lord ſhall. .. 33 
have a Writ of Diſceit agaiaſt the Conuſor and the Tenant, and by that avoid Rio 6. 


the Fine. . The Reaſon 
td | | why Fines of 
Ancient Demeſne Land maſt be levied in the Lord's Court is, hecauſe thoſe Layds were not originally within 
the Juriſdiction of the Courts of Wifminfler ; and this Privilege the Tenants enjoy, not to be called from the 
Bufineſs of the Plough by any foreign Litigation; but for this vide 4 Edw. 3. 4. Keilw. 43. Rol. Abr. 
775. F. N. B. 98. a. Leon. 290. Cro. Eliz. 471. Bro. Tit. Fines 101. 9 H. 7. 12. Salk. 339. 


pl. 5. 


* If a Fine be levied to ſecret Uſes to deceive a Purchaſer, and the Co-“ Page 341 
nuſee pleads the Fine in Bar, the Purchaſer may aver the Fraud in Avoid- 3 Co. 80. a. 
ance of the Fine, by 27 Eliz. cap. 4. and ſuch Averment is not contrary Flow. 49. b. 
to the Record, becauſe it admits the Fine, but ſets it aſide for the Cavin 
and Fraud in obtaining it. | 

So if a Fine be levied upon uſurious Contract, it may be avoided by 3 Co. 80, 
Averment, by 13 Eliz. cap. 8. becauſe ſuch Fine being levied for Ends the 
Law has prohibited, the Law will not encourage any Evaſion out of the 
Act, nor ſuffer ſuch uſurious Contracts to be ſupported by the ſolemn Acts 
of the Courts of Juſtice againſt the Intention of the Act. 


Fines and Recoveries, 


Recovery in a large Senſe is a Reſtitution to a former Right by 2 Iaſt. 75, 
ſolemn Judgment; and Judgments, whether obtained after a 429. 

real Defence made by the Tenant to the Writ, or whether pro- See Bur. Rep. 
- nounced upon his Default or feint Plea, had the ſame Efficacy 

and Force to bind the Right of the Land in Queſtion ; this was the Notion 

of the Common Law, and from hence Men took an Opportunity of making 

Uſe of the Deciſions of the Court to their own Advantage, and to the 

Prejudice of others, who though in ſome Caſes Strangers to the Action, 

yet were intereſted in the Land for which it was brought. : 

For whilſt theſe Recoveries were governed by the ſtrict Rules of the 77 Co. Lit 
Common Law, particular Tenants, as Tenant in Dower, Curteſy, in Tail 104. 
after Poſſibility of Iſſue extinct, and for Life only; alſo thoſe who had Kel. 109. 
made Leaſes for Years, and thoſe whoſe Wives were intitled to Dower, dps i, 
often took Advantage of them, and by ſelling the Lands, and ſuffering F. N. F. 468. 
their Purchaſers to recover them, thereby defeated the Right of thoſe in Re- Plow. 57. 
mainder 
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mainder or Reverſion, Fc. which were Inconveniencies ſo great, that it was 
(a) As Vn. thought neceſſary to provide againſt them by (a) poſitive Laws. 


5 Provifon for him in Reverſion, againſt the Recoveries ſuffered either by the Tenant i in Dower, 

by the Curteſy, or in Tail, after Poſſibility of Iſſue extin&, or for Life; and by c. 4. of this Statute, the 
Wife is ſecured as to her Dower ; and the Statutes of Gloncefler, c. 11. and the 7 H. 8. c. 4. and 21 H. 8. 
c. 15. have eſtabliſhed the Right of Termors, and enabled a oe ſuch Recoveries. wn 
and Student 45. 


| 

But there is no expreſs Provifioa made bye any Statute to preſerye he: 
Intereſt of the Iſſue in Tail, or of him in Reverſion, againſt a Recovery 
ſuffered by the Donee ; yet it ſeems to have been for two hundred Years 
after the making of the Statute de donis, that they were protected by that 
Statute z and therefore we find no expreſs Reſolution, where ſuch Recovery 
was allowed to bar the Iffue in Tail, or thoſe in Remainder or Reverſion, 
till the Reigns of Ed. 4. and H. 7. though i in ſome Caſes the Donee in Tail 


(5) Thus in was allowed to (5) charge the Intail, and even to (c) bar it. 

the Caſe of 

Odavian Lombard, in the 44 Ed. 3. it was adjudged, that the Donee in Tail of the Gift of the Diffeiſor 
may grant a Rent-charge to the Diſſeiſee, in 8 of a Releaſe of all bis Ri 'ght, and the Iſſue in Tail 
bound by the Grant, Rol. Abr. 342. Co. Lit. 343 10 Co. 37. Plow. 43 (c) A lineal War. 
ranty with Aﬀets has been always allowed as a ſufficient Bar, 2 Inſt. 335. Co. Lit. 374. 4 Leon. 132, 
133. But the firſt Caſe we find in which it was attempted to bar the Iſſue in Tail by a es is T alta- 
rum"s cara, which vide 12 Ed. 4. f. 19. ia Head of — 


Page 342 When theſe Recoveries were eſtabliſhed as a common Conveyance, as 
Co. Lit 356.2. the beſt and ſecureſt Way of barring the Iſſue in Tail, and thoſe in Rever- 
bo : g* ſion or Remainder, the Tenant for Life began to apply them once more ta 
— Prejudice of thoſe who had the Inheritance; and though the former 
Statutes gave thoſe who had the Inheritance a Remedy, yer the Proviſion 
made by them being tedious and expenſive, it was thought proper to make 
the 32 H. 8. c. 31. which declares ſuch covinous Recoveries againſt the par- 
ticular Tenants to be void in reſpect to him in Reverſion or Remainder 
and though the Judges very reaſonably determined Recoveries againſt that 
Act to be not only void, but a Forfeiture of the particular Eſtate, becauſe 
it was a Manner of Conveyance as much known at that Time as a Fine or 
Feoffment, and therefore by Parity of Reaſon ought to have the ſame Effect 
and Operation; yet that Statute did not fully anſwer the End for which it 
was made. 
10 Co. 43.a For if A. had been Tenant for Life, and made a Leaſe for Years to B. 
Co. Lit. 362. and B. had made a Feoffment in Fee, if the Feoffee had ſuffered a Re- 
covery, and vouched the Tenant for Life, this was no void Recovery 
within the Statute, becauſe A. the Tenant for Life, was not ſeiſed at the 
Time of the Recovery, for the Feoffment of the Termor was a Diſſeiſin to 
A. and him in Reverſion ; and the Statute makes Recoveries of Tenants 
for Life in Poſſeſſion only void againſt them ro whom the Reverſion then 
belongs. 
A Te Tenant for Life bargained and ſold his Land in Fee by In- 
ham's Caſe. denture inrolled, and the Bargainee ſuffered a Recovery, and vouched the 
Leon. 123. Bargainor, this was a void Recovery, and a (4) Forfeiture within the 32 H. 8. 
S. C. c. 31. for though the Bargain and Sale was of the Inheritance, yer it paſt 
abby don bas only an Eſtate for Life of the Bargainor, which was the greateſt Eſtate he 
held, that if. could lawfully paſs, and conſequently the Reverſioner was not deveſted ; 
Tenant for and therefore the Bargainee being a legal Tenant for Life in Poſſeſſion, the 
Life bargains Recovery againſt him, though with a Voucher of the Bargainor, was void 
and ſells, and uithin that Aa againſt him in Reverſion, whoſe Reverſion was not turned 


F Re- 
— 43 to a Right, as in the former Cale of a Diſſeiſin. 


coming in as The 
Vouchee, that 


though afterwards he ſhould reverſe that Ry for want of an Original, that it is a Forfeiture of his 
Ekaze, Sid. go. . 2 


— — V nn. ; 
Fines and Recoveries. 


But the former Defe&t was cured by 14 Eliz. c. 8. which declares all Re- 
coveries (had by Agreement of the Parties or by Covin) againſt Tenant 
for Life, of any Lands whereof he is ſo ſeiſed, vt againſt any other with 
Voucher over of him, to be void, as againſt the Reverfioners and their 
Heirs. 
Theſe Statutes made no Proviſion for Reverſions or Remainders expec- 
rant on Eftates-tail z and therefore if there be Tenant for Life, Remainder 45. Jenning's 
in Tail, Remainder in Fee, and the Tenant for Life ſuffers a Recovery, Caſe. 
and vouches the Remainder-Man in Tail, who vouches the common Co. Lit. 362.3. 
Vouchee ; this is ſo far from being a void Recovery within thoſe Statutes, 3,C8; ©*: Þ+ 
that the Reverſion in Fee is actually barred by it; ſor the intended Recom- w;fhmen — 
pence, which the Remainder-Man in Tail is to have againſt the common Crew. 
Vouchee, is to go in Succeſſion, as the Eſtate-tail would have done; and Moor 690. 
it cannot be a covinous Recovery within the Act, becauſe the Remainder. ©*£1iz-570- 
Man in Tail joined in it, who may at any Time ſuffer ſuch a Recovery to 
deſtroy the Remainder in Fee. 
Theſe common Recoveries were no ſooner allowed of by the Judges to 
bar Eſtates- tail, but Men began to improve them into a common Way of 
Conveyance, and to declare Uſes upon them, as upon Fines and Feoff- 
ments. Hence it is, that the Statutes, which provide againſt any Alien- 
ations or Diſcontinuances of particular Tenants; provide at the ſame 
Time againſt their Recoveries; thus 11 H. 7. cap. 20. declares all Re- 
veries, as well as other Diſcontinuances by Fine or Feoffment of Women Page ;4 3 
Tenants in Tail, of the Gift of their Huſbands, or their Anceſtors, to be Doc. and 
void; ſo a Recovery againſt Huſband and Wife of the Inheritance of the Stud. 54. 
Wife, without any Voucher, is declared to be void within 32 H. 8. cap. 28. Oo. Lit 326. a. 
though the Statute ſays, ſuffered or done by the Huſband, for this, like a , — e 
Feoffment by Baron and Feme, in Subſtance is the Act of the Baron only, 2 Rot. Abr. 
and ſo within the Statute; but a Common Recovery ſuffered by a Feme 295. 
Covert, where her Huſband joins with her, is good to bat her and her 10 Co. 43. 
Heits. 


— — 


10 Co. 39. b. 


+ Recoveries 
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Years may give Evidence of a Recovery, by the Deed creating the Tenant to the Precie 14. ſ. 4. 
dug 


Under this Head we will conſider, 


(A) ho may ſuffer a Recovery. 543. 

(B) Df what Things a Recovery may be ſuffered, and by 
what Names. 544. | 

(C) What Eftates and Intereſts may be barred by a com- 
mon Recovery; and herein of the fingle and double 
Coucher. 545» 

(D) Of erroneous and vold Recoveries, who may avoid 
them, and by what Yethod. 553. | 


Vor. II. 7 L (A) Who 


(A) ho may ſuffer a Recovery, 


HEN Recoveries were improved into a common Way of Convey- 
12 * 4 ance, it was thought reaſonable that thoſe, whom the Law had 


395. judged incapable to act for their own Intereſt, ſhould not be bound by the 
Co. Lit. 38 f. b. Judgment given in Recoveries, though it was the folemn Act of the Court: 
. for where the Defendant gives way to the Judgment, it is as much his 

7 of A& and Conveyance, as if he had transferred the Land by Livery, 
742. — e 
Sid. 321,322. Or any other Act is pais; and therefore if an Infant ſuffers a Recovery, he 
Lev. 142. may reverſe it, as he may a Fine by Writ of Error during his Minority; 
hag 48 ; and this was formerly taken for Law, as well where the Infant appeared by 
11 4 Guardian, as by Attorney, or in Perſon; but now the Diſtinction turns on 
Cro. Car. 307. this Point, that if an Infant ſuffers a Recovery in Perſon it is erroneous, 
5 Mod. 209. and he may reverſe it by Writ of Error; but even in this Caſe the Writ of 
Me 10 Co. Error muſt be brought during his Minority, that his Infancy may be tried 


WIERD by the Inſpect ion of the Court, for at his fuil Age it becomes obligatory 


wide 2 Salk, and unavoidable; but, in Caſes of Neceſſity, the Court has admitted the 
$97 where Infant to appear by Guardian, and to ſuffer a Recovery or come in as 
S,. being of Vouchee; but this too is ſeldom allowed by the Court; and upon Emer- 
* of gencies, when it tends to the Improvement of the Infant's Affairs, or when 
Lands of equal Value have been ſettled on him, and theſe Recoveries have 


Years, his 


Siſter who was been allowed and ſupported by the Judges, the Infant could not ſet them 
next in Re- aſide or ſhake them; beſides, if fuch Recoveries be to the Prejudice of the 


- nora fray Infant, he has Remedy for it againft his Guardian, and may reimburſe 
* himſelf out of his Pocket, to whom the Law had committed the Care 


married one f 
of his Foot- of him. 

men, and | 

he petitioned the King for Leave to ſaffer a Recovery, who referred it to the Judges of the Common Pleas, 
before whom ſeveral Precedents ſuffered by Infants on Privy Seals were produced ; but ine Judges, obſerving 
that moſt of them were on the Petitions of their Fathers on their Sons Marriage, and an equal Recompence 
given, and that there was no ſuch Conſideration in this Caſe, refuſed ; but for this wide the above Authorities, 


and Vern, 461. 


Page 544 lf an Infant ſuffers a Recovery, and appears by Attorney, it ſeems he 
Sid. 321. may reverſe it after his full Age; becauſe here it may be diſcovered, whe- 
Lev. 142. Ether he was within Age when the Recovery was ſuffered, becauſe it may be 
tried per pais, whether the Warrant of Attorney was made by him when 
he was an Infant. 
A Recovery, as well as a Fine by a Feme Covert, is good to bar her; 
* 43- 3 becauſe the Pr.ccipe in the Recovery anſwers the Writ of Covenant in the 
395. Pine to bring her into Court, where the Examination of the Judges de- 
ſtroys the Preſumption of Law, that this is done by the Coercion of her 
Huſband, for then it is preſumed they would have refuſed her. 


— 


(3) Of what Things a Recovery may be 
ſuffered, and by what Means. 


Ecoveries, being now ſettled as common Aſſurances to eſtabliſh Men in 
2 _ 353. their Purchaſes, are very much favoured by the Judges, and not 
N compared to Judgments in other Real Actions or Adverſary Suits. 5 


2 Vent. 32. 

Hence it is, 

that tho ugh | | 

the Statute of We/iminſier 2, c. 5. ſays, ner fint nifs tria brevia erig inalia for the Recovery of Advowſons i, 
2 Y 


— | — — LS I. aa CAC. a M.A. 881 1 


Fines and Recoveries, 

So if a Man be ſeiſed of a reputed Manor, which really is no Manor, 2 Rol. Abr. 
and he ſuffers a common Recovery of this by the Name of a Manor, 388. 
this is a good Recovery of the Lands which conſtituted the reputed 1 * * 
Manor ; though ſtrictly ſpeaking there is no Manor recovered, becauſe the 67. ep. 
Law ſupports this, as all other Conveyances, according to the Intention of 2 Vent. 32. 
the Parties; for it would be fevere to vacate this Conveyance, when the 4 - vide Cro, 
Purchaſet recovered them by the Aſſent of the Vendor under ſuch a De- — bor 
nomination. a Keb. 591, 


— — — 


So if Recovery be ſuffered of a Manor with its Appurtenances, Lands . 
which have been reputed Parcel of the Manor ſhall paſs ; for it is but x, = 
equitable, quod voluntas Domini volentis rem ſuam in alium tranferre rata Keb. 591, 
babeatur; and though the Recovery does not mention the Lands reputed 691. 


Parcel of the Manor, but only the Manor itſelf, yet this was ſupplied by 2 Mod 235. 


the Indenture which was of the Manor, and all Lands repured Parcel — 2 
thereof, and though occupied together but two Years. Tbynn ; and 


| Note, that in 
all the Books which report this Caſe, it is ſaid, that as to Sir Moy/e Finch's Caſe, (which vide 6 Co. 63.) all 


the Judges of England gave their Opinions under their Hands, that the Lands in Reputation, belonging to 
that Manor, ſhould not paſs ; but that Cote, after he was made Chief Juſtice, got it adjudged otherwiſe, 


and ſo it bath been held ever fince; and well it was that it was ſo adjudged, becauſe many Settlements de- 
pend thereon. | 


If a Man having a third Part of a Manor ſuffers a Recovery of a Cro.Car. 109, 
Moiety of the Manor, this is good to paſs his Intereſt in the third 110. gan 
Part; for where the Words of a Conveyance (which a Recovery is _ 
agreed to be) contain more than the Grantor can convey, it would be 
an unreaſonable Interpretation to make this void and intirely uſeleſs, 
when they are ſufficient to convey ſo much as he might lawfully paſs; 
ſo if the Recovery had been in this Caſe, of the third Part of “ the Page 545 
Manor, by the Name of the Motety, Part and Purparty of the Manor, 


this had been good for the whole third Part, and not only for a Moiety of 
the third Part. 


In Ejectment a Special Verdict was found, that there was a Pariſh of Rib- 2 Vent. 31,32. 
ton, and the Vill of Ribton, but the latter not of equal Extent with the for- Sir Jobe 
mer; and that J. S. was ſeiſed of Land in Tail in the Pariſh, but not in Oe 
the Vill; and bargained and ſold the Land in the Pariſh of Ribton, with * 


e. 
Covenant to levy a Fine, and ſuffer a Recovery to the Uſes in the Deed; urging 
but the Fine and Recovery were only of the Lands in Rib/on ; the Queſ- and 2 Mod. 
8 


tion was, Whether this Recovery would ſerve for the ſaid Land in the Pa- 233. S8. C. 
riſh of Ribion; and though it was objected, that where a Place was named 3 Keb. 771. 


in a Record, and no more ſaid, tis always intended a Vill; and conſe- wry thy 


quently, that in this Caſe, the Fine and Recovery being of Lands in Rb- 105. 

on, ſhall paſs only the Lands in the Vill of Ribten; and though it was Godb. 440. 
further urged, that it was dangerous to extend the Recovery farther than Dre. Car. cg, 
the Words of the Record, becauſe the Deed declares the Intention of the _ > EA 


Parties Cro. Jac. 574. 


| 120. : 
Mod. 206. 2 Mod. 47. 8 Mod. 276, Vent. 143, 170. Mod. 78. 2 Keb. 802, $21, 848. Owen 
60. and 2 Mod. 236. Stock ver. Fox, which ſeems againſt this Caſe, but is reconcileable with this Diver- 


fity, that in thoſe Caſes there were Lands upon which the Fine might operate, wiz. the Lands in the Vill of 
S:reet, without taking in the Pariſh of Street to carry the Lands in Halten, a Vill of that Pariſt; but here, 
if thoſe in the Pariſh ſhould not paſs, there was no other to pals. 
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yet a Writ of Entry in the Pef. has been admitted for an"Advowſon in Groſs, becauſe this being the original 
Writ in theſe common Recoveries, which are fuffered by the Conſent of Parties, the Judges have allowed 
Advowſons as well as Rents, and other incorporeal Inheritaaces, to paſs by Recoveries, quia conſenſus partium 
to!lit errorem; ſo it is of Commons in Groſs ; and if this ſhould not be allowed, there would be no Method 


of barring the Remainder or Reverſions depending upon Eſtates-tail, which the Tenant in Tail in every other 
Caſe has a Power over, 5 Co. 40. Dormer's Cale, 


7 — a 


r * 
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| Fines and Recoveries, 


Parties to paſs the Lands in the Pariſh, in as much as by ſuch Conſtruction 
no Man could tell what was conveyed by Fines and Recoveries, but muſt 
for greater Certainty have Recourſe to a Pocket-Deed ; yet the Court, in 
Favour of common Recoveries, extended this Recovery to the in 
the Pariſh of Riblon; and the rather in this Caſe, becauſe the Verdict 
found, that he that fuffered the Recovery had no Lands it the Vill, and 
conſequently that the Recovery muſt be void, if not extended to the Pa. 
riſh; and though Pariſhes are not ſo ancient as Vills, and therefore till 


lately were never inſerted in Writs, yet now they are, and the Law takes 
Notice of them. 


* 
— — 


n... 


(C) What Eſtates and Intereſts may be bar- 
red by a common Recovery ; and herein of 
the Single and Double Uoncber, 


Hob, 262. N Reſpect to Eſtates-tail and the Barring of them by Recovery, what 
| is principally to be regarded is, that there muſt be a legal Tenant to 
the Præcipe at the Time of the Writ purchafed, or at the Return; for 
fince Eſtates- tail are only barred on Account of the intended Recompence 
which is to follow the Deſcent of the Tail, where there happens to be no 
Tenant to the Præcipe, the Demandant can really recover nothing; and 
conſequently the ſuppoſed Tenant can have no Recompence in Value againſt 
his Vouchee, for that is only given againſt the Vouchee in Conſideration 
of what the Tenant loſt, 
As if there be Tenant for Life, + the Remainder in Tail, the Remainder 
in Fee, and the Tenant for Life, with the Remainder in Tail, ſuffer a 
Recovery, with Voucher over, this ſhall not bar the Remainder in Tail, 
nor the Remainder in Fee, becauſe the Remainder-Man in Tail was not 
Page 546 Tenant to the Præcipe, and confequently could not have the “ intended 
2 Rol. Abr. Recompence, becauſe that was given in Lieu of the Eſtate recovered, 


395- which was no greater than the Eſtate for Life, he only being legal Tenant 
Dyer 252. to the Precipe. 
Cro.Eliz.670. 


Moor 255, 255. But here we muſt obferve a Difference between the Tenant in Tail and in Fee-fimple ; 
for if Tenant in Fee ſimple be diſſeiſed, and after a Diſſeiſin ſuffers a common Recovery, this is good by the 
Way of Efloppel againſt the Diſſeiſee, his Heirs and Aſſigus; for they ſhall not be admitted, againſt their own 
Act on Record, to vacate the Recovery; nor can the Recoveror have any Thing ; becauſe the Tenant to the 
Præcipe was out of Poflefiion, and conſequently had nothing to loſe ; but if in this Caſe J. S. diſſeiſes the 
Diſſeiſor, the Recoveror may enter upon J. S. becauſe the Recovery gave him a Right againſt all Perſons, 
but the firſt Diſſeiſor, bis Heirs or Aſßgus, and therefore, fince F. S. did not claim from the firſt Diſſeiſor, 
he could not withſtand the Entry of the Recoveror ; but where Tenant in Tail ſuffers a Recovery, being out 
of Poſſeſſion, this is no Bar nor Eftoppel to the Iſſue, becauſe the Statute de denis preſerves the Intail for the 
Iſſue againſt all Ads of the Anceſtor, and a common Recovery is allowed to dock the Intail on Account of 
the intended Recompence, which is wanting in this Caſe ; becauſe where the Tenant in Tail is not ſeiſed at 


the Time of the Recovery be can loſe nothing, and conſequently can have no Recompence over. Cro, 
Car. 388. Rol. Abr. 888. | 


+ Recoveries ſhall be good, without the Surrender of Leſſee for Life. 14 Geo. 2.c. 20. Vid the Statute. 


2 Salk. 568. In a Writ of Error to reverſe a common Recovery, the Tenant to the 
3. SIE Precipe was made by a Fine, the Recovery was ſuffered, and the Fine was 


reverſed ; yet it was held a good Recovery, for there was a good Tenant 
to the Precipe at the Time. if 


Feines and Recoveries, 


If a Manor be given to a Man and a Woman, and the Heirs of the Bo- 10 
dy of the Man begotten on the Woman, and they intermarry, and then . 
the Huſband ſuffers a Recovery of the whole Manor; this is good for a Cafe. 
Moiety, becauſe the Gift being made before Marriage, they had each an, If a Huſband 
undivided Moiety, which they may transfer, but the Recovery can operate ys 
but for a Moiety, becauſe the Huſband only was Tenant to the Precipe, pt 


. - Precipe to 
and conſequently the Demandant could recover only his Intereſt in the Ma- pe Cake 
nor, which was but a Moiety. againſt him 

and his Wife, 
where ſhe has nothing in the Land; this is a good Recovery to bar the Iatail; for though the Feme was 
made Tenant to the Precipe, yet ſhe ſhall have no Share of the Recompence in Value, becauſe ſhe really 
lot nothing; but the whole Recompence recovered againſt the Vouchee ſhall go to the Huſband and his 
Heirs, as the Eſtate-tail ſhould have done, becauſe he only was ſeiſed of the Land, and could loſe it, yet 
the Feme ſhall loſe her Jointure or Dower by joining in the Recovery, becauſe ſhe is eſtopped to claim any 


Thing in the Land againit her ſolemn Act of Record. Plow. 514. Vent. 358. Hob. 27. 2 Co. 74+ 
Plow. 515. | 


If Lands are given to a Man and his Wife, and the Heirs of the Body Moor 210. 
of the Hyſbind, and a Recovery is hai againſt him only, this Recovery (mn and 
will neither bar the Reverſion nor the Tail; for the Recompence being to he 
go in Succeſſion, as the Eſtate which the Tenant loſt would have done, the - Rol. Abe, 
Huſband could not loſe all the Land, becauſe he was not a legal Tenant to 395. 

the whole, his Wife being Jointenant with him, who was no Party to the 4 Leon. 93. 
Wrir ; nor could the Recovery be good for a Moiety, becauſe there are no ＋ App 
Moieties between Baron and Feme, but both are conſidered as one Perſon ol, er 
in Law; but if the Huſband had levied a Fine, and the Conuſee ſuffered Clithers and 
a Recovery, and vouched the Huſband, who.vouched the common Vouchee , Frant/in. 
this had been a good Bar of the Intail, for here the Huſband came in to 3 Co. 5. 
defend the Eftate-tail, which the Wife was a Stranger to, and the Aﬀets 

which he recovered over is a Recompence for the Eſtate-tail, which he 

only had a Right to without the Feme, and which the Law gives him 

Power to dilpole of. ; 

In Eje&ment, upon Special Verdict the Caſe was, A. ſeiſed in Fee of 7s ver. 
the Lands in Queſtion hath Iſſue B. his eldeſt Son, C. his ſecond, and D. . 
his third S n; upon a Marriage intended between D. his youngeſt Son and s, C. 
one E. he, before Marriage, covenants to ſtand ſciſed to the Uſe of himſelf 
for Life, Remainder to D and E. and the Heirs Male of their two Bodies, 
Remainder to D. and the Heirs Male of his Body, Remainder to C. and 
the Heirs Male of his Body, Remainder to B. and the Heirs Male of his 
Body, the Remainder to his own right Heirs; A. dies, a Præcipe is 
brought againſt one Upton as Tenant of the Freehold, and after, before 
the Return of the Wri:, D by Bargain and Sale conveys the Land to Up- 
ton and his Heirs, and the Deed was inrolled after the Return of the Wrir, 
and within the ſix Months; Upton vouches D. only without his Wife, and a 
Common Recovery was {uffered to the Ule of D. and his Heirs ; then * Page 547 
E. dies, and after D. dies without Iſſuc Male, having Iſſue four Daugh- 
ters, and between them and C in Remainder was the Queſtion, what 
was barred by this Recovery. 1, It was agreed on both Sides, that here 
was a good Tenant to the Præcipe, the Bargain and Sale being made to 
Upton (a; before the Return of the Writ; and though the Deed was not 
inrolled before the Return, yet it being inrolled in due Time, the Free- U 
hold was in Upton ab initio. 2dly, That this Settlement being made before to the Precipe 
Marriage, warn the Huſband and Wite took by Moieries and not by In- gains a Free- 
tirecies, the Huſband had abſolute Power over his own Moiety, and there- hold before 


X | wt : d 
tore for that the Recovery was an abſolute Bar, wherein this differs from 23 8 
Var. II. 7 M the ſor it is not 


enough in a 
Counterplea of a Voucher to ſay, the Voucher had nothin 


g in the Lands at the Time of the Voucher 
without adding, Nec unguam paſtea, and ſo it is of Non Tenure. 5 


. . 2 Salk. 568. pl. 4. Lacy and Williams 
Cart. 472. 5. C. Comb. 425. S. C. Li.Raym, 227, 475. Show. 347. : 


(a) That if 
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Fines and Recov 
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Ante 346. the Caſe of Owen and Morgan, 3 Co. 5. + where they took by Intireties. 
34ly, That this Recovery was no Bar to the other Moiety of E. becauſe 
ſhe was not Party, but her Eſtate-tail in that continued untouched, though 
it was urged alſo to be a Bar for her Moiety, ſhe dying firſt, and ſo her 
Huſband in as ſole Tenant of the whole ab initio, and that during the Co- 
verture the Huſband had Power to make a good Tenant of the whole, 
but the Court held otherwiſe, 4th, It was held, that the Eſtate-tail ts 
D. and E. being determined, the Remainder to D. in Tail Male general; 
and all the other Remainders depending thereon were barred abſolutely 
this Recovery; for D. coming in as Vouchee, comes in, in Privity and Re- 
preſentation of all the Eſtates he hath or had, and conſequently he comes 
in Repreſentation of the Remainder to himſelf in Tail Male general, and 
then the Recompence in Value goes to that, and alſo to all the other Re- 
mainders depending thereupon, and by Conſequence all are barred by the 
Recovery. 

Yelv. 51. Tenant in Tail, in Conſideration of his Son's Marriage, covenanted to 
Fraß water ftand ſeiſed to the Uſe of himſelf and his Heirs till the Marriage, and then 
= —— to the Uſe of himſelf for Life, and after to the Uſe of his Son and his Wife, 
ol. 4 3 and the Heirs of their Bodies, and ſuffered a Common Recovery with ſingle 
ſeems con- Voucher to this Purpoſe, and then died without Iſſue; this Recovery did 
trary. not bar the Remainder expectant on the Eſtate- tail, for the Covenant had 
[There ad. changed the Eſtate- tail into a Fee, and conſequently the Recompence 
—— could not be in Lieu of the Intail, ſince the Tenant to the Precipe was 
Tenant in not ſeiſed of the Eſtate- tail at the Time of the Recovery ſuffered. 

bo mat -— ve of himſelf for Life, Remainder to A. in Tail, is void; becauſe the Remainder is to take 

effect after his Death. And in the Cale in Sa/ze/d the Recovery was adjudged good.] 
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Cro.Fliz.827. A, Tenant for Life, Remainder to B. in Tail, the Remainder to C. in 


Peck verſus Fee, A. and B. join in a Fine come ceo, &c. to a Stranger, who renders it 
— 5 A. for Life, Remainder to B. and his Heirs ; afterwards A. and B. ſuffer 


a Recovery with ſingle Voucher to the Uſe of B. and his Heirs; this Re- 
covery did not bar the Remainder in Fee, becauſe by the Render they were 
ſeiſed of a new Eſtate, and B. was not either Tenant in Poſſeſſion, or ſeiſ- 
ed in Right of the Intail; and conſequently the Recompence being given 
in Lieu of the Eſtate recovered, the Tail could not be docked, nor the 
Remainder- man barred by this Recovery, becauſe the Tenants to the Præ- 
cipe were not ſeiſed of it at the Time of the Recovery ſuffered. 
Bro. Tit. As to the Uſe of the ſingle and double Voucher, it is to be obſerved, 
Recovery, That the Tenant which loſes the Land has, upon his vouching over, a 
Yelv. 5 Recompence in Value adjudged againſt his Vouchee, which is to go in the 
CID 3*. fame Succeſſion as the Land recovered would have done: Now a Recovery 
2% with ſingle Voucher is ſufficient to bar an Eſtate-tail where the Tenant 
in Tail is Tenant to the Præcipe, and ſeiſed of the Lands in Tail at tbe 
Time of the Præcipe brought againſt him, for the Recompence in Value 
muſt follow the Deſcent of the Land which the Tenant loſes, and when 
; that proves to be the Eſtate-tail, then the Iſſue is ſuppoſed to have an 
1 | Equivalent for it, and conſequently not prejudiced by the Recovery ; but 
3 * Page 543 * becaule a ſingle Voucher can bar only the Eſtate which the Tenant is ſeiſed 
| 


” 3 OL 


of at the Time of the Pracipe brought, and not any Right which he hath, it 
was found neceſſary to admit the Uſe of a double Voucher; for ſhould 
Tenant in Tail diſcontinue the Tail, and take back an Eſtate or diſſeiſe the 
Diſcontinuee, a Recovery againſt him with a Voucher over could not bar 
the Eſtate-tail ; for the Recompence comes in Lieu of the Land recovered, 
which was the defeaſible Eſtate, and conſequently the Iſſue has nothing in 
Value for the Eſtate-tail, without which he cannot be barred. 
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and Necoderies. 
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But if in this Caſe the Teriant in Tajl, after the Piſteiga, had either by 3 Co. 6. b. 

Fine, or Leaſe and Releaſe, made a Tenant to the Præcipe, and came in — ow 
himſelf as Vouchee, and then vouched over the common Vouchee ; this — Bad 
double Voucher had been ſufficient to bat the Tenant in Tail and his! eirs Cro Elia 563. 
of every Eſtate which he was at any Time ſeiſed of; for when the Tenant Pop. 100. 
in Tail comes in as Vouchee, it is preſumed he will, and he has an Op- — 358 
portunity to ſet up every Title he had, to defeat the Demandant; and * 
ſince what he offered was not ſufficient to bar the Demandant, the Court 
takes it for granted, he had no other Title than what he ſer up, and there- 
fore will give him but one Recompence for all, ; "JP 
Thus if A. be Tenant for Life, the Remainder to B. in Tail, and a 3 Co. 58. b. 
Stranger diſſeiſes 4. and enfeoffs B. if a Præcipe be brought againſt B. and 2 Rol. Abr. 
4 Recovery ſuffered as uſual; this ſhall not affect the Eſtate-tail, becauſe 595. 
B. had only a Right to that, and was not ſeiſed of it, and the Recompence 
was not given in Lieu of the Tail, becauſe the Eſtate- tail was not in Que- 
ſtion on the Recovery, for B. could not loſe the Eſtate he had not; but if 
in this Caſe B. hath made another Tenant to the Præcipe, and came in him- 
ſelf as Vouchee, this barred the Intail. 

If A. be Tenant for Life, Remainder to B. in Tail, and B. diſſeiſes A. 2 Rol. Abr. 
and ſuffers a common Recovery, himſelf being Tenant to the Præcipe; 395- 
this Recovery with a ſingle Voucher, is ſufficient to bar the Eſtate-tail in 
B. becauſe he was actually ſeiſed of that at the Time of the Præcipe brought 
againſt him; for his Diſſeiſin did not deveſt his own Eſtate, but only gave 
him a defeaſible Eſtate for Life, which was immediately merged in his 
Remainder, becauſe the Eſtate for Life and his Inheritance could not ſub- 
ſiſt together at the ſame Time in him. . 

Thus we ſee how Eſtates- tail are barred by Recoveries, and the Uſe of Co. Lit. 37 2.4. 
the ſingle and double Voucher; and in this Reſpe& the Operation of a 2 Rol. Abr. 
Recovery is correſpondent to that of a Fine; for they are but different 396. 
Ways of transferring Eſtates- tail for the Security of Purchaſers ; but the 1 
Operation of a Fine differs from a Recovery in Reſpect to Strangers who Recovery 
have Reverſions or Remainders expectant on Eſtales- tail; for a Fine does (28, 55.) 
not bar them, unleſs they omit to make their Claim within ive Years af- 
ter their Reverſion or Remainder is 1% execute; but a Recovery reaches 
them immediately, and at the ſame Time bars the Eſtate-tail and all Re- 
verſions and Remainders on Account of this ſuppoſed and imaginary Re- 
compence, _. - | 

And as a Common Recovery ſuffered by Tenant in Tail bars all Rever- Moor 158. 
ſions and Remainders expectant, ſo it avoids all Charges, Leaſes and In- Co. Eliz. 718. 
cumbrances made by thoſe in Reverſion or Remainder, and the Recoveror 3 a 0 0 
ſhall enjoy the Land free from any ſuch Charge for ever; as where he in 42 
Remainder upon an Eſtate-tail granted a Rent-charge, and the Tenant in 396. : 
Tail ſuffered a Recovery; and it was adjudged, that the Grantee could Moor 154. 


not diſtrain the Recoveror for ſince the Rent was only at firſt good, be- I 150, 


cauſe of the Poſſibility of the Grantor's Remainder coming in Poſſeſſion, 
when that Poſſibility ceaſes by the Recovery of Tenant in Tail, ſuch Grant 
muſt then become void. 8 
* If there be Tenant in Tail, Remainder for Years, Remainder in Fee, * Page 549 
and the Tenant in Tail ſuffers a Recovery; this bars the Remainder for xd. 110 
Years as well as the Remainder in Fee. K 


C. 
Poph. 5, 6. 


2 Lev. 30. 


N * — But where a 
Mn deviſed Lands to J. S. his Son for Life, the Remainder to the firſt Son of J. S. and the Heirs Male 


of the Body of ſuch firſt Son, and ſo to the other Sons, Remainder to A. and B. for their Lives, to ſecure 
the ſeveral Remainders before limited, J. S. ſuffered a Recovery, yet the contingent Remainders were not 
barred, nor the Remainders to H. and B. becauſe the Limitation to A. and B. being deſigned by the Will 
to preſerve the contingent Eſtates limited to the firlt and other Sons of J. S. the Chancery tranſpoſed the 
Eſtates to preſerve the Intention of the Will; and therefore the Remainders to A. and B. were decreed to 


precede the contingeat Eſtate, and by that Means preſerved them from the Recovery. 2 Chan. Caſes 10, 11. 
Cr ten and Hayman, | | 
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Fines and Recoveries. 
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Cro.Eliz.792. If a Gift in Tail be made reſerving Rent, and the Donee ſuffers a Re- 
ag ver. covery, this is no Bar of the Rent, but it remains a collateral Charge on the 
* 1 30. Land diſtrainable of common Right; for ſince the Tenant in Tail-took the 
Mod. 109, Land ſubject to that Charge by the original Donation, the Recoveror who 
claims under him can only have the Eſtate, as he who ſuffered the Recove 
had it; therefore if there be a Limitation of a Uſe upon Condition, and the 
Ceſtui que Uſe ſuffers a Recovery; this does not deſtroy the Condition ; for 
the Eſtite of him who ſuffered the Recovery being charged with ir, he could 
not make his Purchaſer a better Title than he himſelf had. 1 
Mod. 109. For the ſame Reaſon, if Tenant in Tail grants a Rent- charge, and 
then ſuffers a Common Recovery, yet the Land is ſtill chargeable with 
the Rent in the Hands of the Recoveror; for though the Statute de donis 
renders ſuch Charges void as to the Iſſue, where the Eſtate-tail deſcends 
according to the Form of the Gift; yet that Statute makes no ſuch Pro- 
viſion for any Perſon who claims the Land by another Title than the 
Gift in Tail, and therefore the Recoverer, who is not compriſcd in the firſt 
Donation, mult take it ſubject to the Charges which lay on it when he pur- 
chaſed it. 
Cro Eliz. 718. But if there be Tenant for Life, the Remainder to J. S. in Tail, and 
Pleagard ver. J. F. makes a Leaſe for Years, to commence after the Death of Tenant for 
_ Life, and the Tenant for Life ſuffers a Common Recovery and vouches J. &. 
this Recovery does not deſtroy the Leaſe for Years, but the Leſſee may fal- 
ſify ſuch Recovery, for the Tenant in Tail cannot avoid his own Charges 
or Leaſe, though ke may them granted him in Reverſion or Remainder, 
and the Recoveror cannot avoid them, becauſe he does not claim under the 
Gift in Tail, as the Iſſue in Tail would have done, if the Recovery had not 
been ſuffered, and therefore the Recoveror muſt take it ſubject to the Charges 
of Tenant in Tail. | 
Hob. 259. If Baron and Feme be Tenants in Special Tail, the Remainder to . 
2 Lev. 27. jn Tail, the Remainder to B. in Fee, and the Huſband levies a Fine to 
C. in Fee, and then dies leaving Iſſue, the Conuſee takes by the Fine a 
qualified Fee, and ſhall enjay the Land againſt the Iſſue; bur yet upon 
the Death of the Huſband the Wife is again ſeiſed of the Eſtate-tail, 
becauſe ſhe being no Party to the Fine couid not be barred by ir, and 
the Remainders are again reveſted; and if the Wife ſuffers a Common 
Recovery, either with ſingle or double Voucher; this ſhall bar the Re- 
mainders in A. and B. becauſe ſhe was ſeiſed of the Tail at the Time of 
the Recovery, and conſcquently the Recompence ſhall go to them when 
the Tail is ſpent; but this Recovery does not reach the Intereſt which C. 
took by the Fine, becauſe the Huſband had Power to bar the Intail by 
the Fine, and the Recovery of the Wife cannct transfer that which is 
already given by the Fine; and therefore if the Wife dies leaving Iſſue, 
the Conuſes ſhall have the Land while any Iſſue inheritable to the Intail is 
in Being, and when the Iſſue is ſpent, 'the Recoveror ſhall have the Land 
as they in the Remainder ſhould have had, if the Recovery had not been 
ſuffered. | | 
* Paze 350 If Tenant in Tail be attainted of Treaſon, and after ſuffers a Common 
2 Rol. Abr. Recovery, this ſhall not deſtroy the Remainder ; for a Man attainted is not 
304. capable of taking any Thing, but for the Benefit of the King; and conſe- 
If Tenant ia quently the Recompence in Value muſt go to the King, and he in Re- 
Tail be at- mainder can have no Benefit by it, and without the Remainder-man cannot 


t2inted, and : , | 
che King be barred ; beſides Recoveries being common Conveyances, this Recovery 
grant his | 


of 
Land to J. S. | | | 
who bargains and ſells it to B. and a Precipe is brought againſt B. who vouches J. S. and he vouches over 
the common Vouchee; this is no Bar of the Remainder ; becauſe J. S. was never ſeiſed of the Eftate-tail, 
but was always a Stranger to the firſt Gift; for the King's Grant gave him a qualified Fee, which was the 
Eitate he came in ito defend, when he was vouched; and the Remainder can never be barred when the 


Tenant in Tail is not concerned in the Recovery. 2 Rol. Abr. 394. 
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of the Perſon attainted ſeems to be void, as any other Conveyance of his 
would be, and therefore the Remainder cannot be barre. 


If a Huſband ſeiſed of Land in Right of his Wife for Life, the Remainder 2 Rol. Abr. 
to A. in Tail, the Remainder to B. in Fee, and the Huſband bargains ah 394- 
ſells the Land to J. S. againſt whom a Præcipe is brought, who vouches A. 
in Remainder in Tail, and he vouches over the common Vouchee; this is 
good to bar the Remainder, tho' not the Wife, for here was a legal Tenant 
to the Præcipe, and he in Remainder was called in to defend his Eſtate- tail, 
and has Recompence in Value for the Loſs of it, which is to go in Suc- 
ceſſion to B. when the Eſtate-tail fails. I 5 

When Common Recoveries were allowed to be common Conveyances, 2 Rol. Abr. 
the Judges would no more allow a Recovery than any other Conveyance, 393396. 
to deveſt the King of his Intereſt in the Land, bur preſerved his Reverſion $0; 372: 
or Remainder, though they ſuffered the Recovery to bar the Eſtare-tail on Bro. Tit, Re- 
which it-depended ; for it were unreafonable to ſtrip the King of any Part covery 31. 
of his Revenue upon the Conſideration of an imaginary Recompence; but Tit. Tail 41. 
yet the Eftate-rail is barred, becauſe otherwiſe, where the Reverſion or Re- 
mainder was inthe Crown, the Eſtate in the Subject mult be perpetuated, 
which is againſt the Policy of the Law. ' . 

But in the Reign of H. 8. there was a Statute made to invalidate Re 
coveries, even againſt the Iſſue in Tail, where the Reverſion or Remain- 
der was in the Crown; the Intention of the Act was, to perpetuate thoſe 
Eſtates in Families which the King himſelf had given, or for Money or other 
Conſideration, had procured to be given to any Subject as a Premium for his 
Services to the Crown; that the Deſcendants of that Stock might never for- 
ſake the Intereſt of the Crown which had ſo liberally rewarded their Anceſ- 
tor's Loyalty, that where a generous Emulation of their Actions proved too 
weak a Tie to engage them openly in the ſame Intereſt, they might at leaſt 
be prevailed on out of Gratitude and Prudence, not to attempt any Thing to 
the Prejudice of the Crown, from whom they muſt acknowledge they de- 
rived their preſent Support and Splendor ; but this Statute does not preſerve 
all Eſtates-tail where the Reverſion or Remainder is in the Crown ; but thoſe 


only which were given by the King himſelf, or (a) procured to be given for (a) As if the 
Money or other Conſideration. Kg pro- 


cures A. to 
make a Gift in Tail to B. by Deed indented and inrolled, the Remainder to the King in Fee in Tail; this 


Intail in B. cannot be docked by a Common Recovery, becauſe protected by the expreſs Words of the Sta- 
tute. Co. Lit. 372. b. But if a Reverſioner or Remainder-man upon an Eſtate-tail grant their Reverſion 
or Remainder to the King, this is no Security to the Iſſue in Tail, becauſe the Eftate-tail was neither of the 
Gift or other Proviſion of the King, and conſequently not within the At. 2 Co. is. ⁵kfnaꝝ s Caſe, 
Mo. 195. Yelv. 149. S. C. So if the Reverſion on an Eſtate- tail deſcend to the King from auy collateral 
Anceſtor ; this does not bring the Eftate-tail within the Protection of the AR, for the Jntail muſt be created 
by the King, and not by a Subject, though the King be his Heir; for the Act ſpecifies only Gifts made 70 
Subjefs, and none can have Subjects but the King; nor is it ſufficient within the Act, that the King creates 
the Eſtate-tail himſelf, but the Reverfion muſt continue in the Crown ; for whenever be grants that over, the 
Eſtate tail, though originally of the Gift of the King, is out of the Protection of the Act, and ſubject to a 
Common Recovery, becauſe the Statute only preſerves them where the Reverſion is in the King, Co. Lit. 
372. Donee in Tail of the Gift of the King, the Reverſion being in the Crown, makes a Gift in Tail, 
the ſecond Donee ſuffers a Common Recovery; and 'twas reſolved by eleven Judges, 13 Car, 1. that his 
Iſſue was not within the Privilege of 34 H. 8. c. 20. for his Eſtate, as far as it could, diſaffirmed the Re- 
verſion of the King, though it could not take it out of him, and his Poſſeſſion was injurious to the Eltate 


given by the King, and therefore no Colour to allow it the Protection of that Act. 2 Jon. 250 1. Earl of 
Ormond's Caſe, 


34 H. 8 c.20, 


H. 8. gave Lands to Mich. Stanhope and his Wile, and the Heirs of their“ Page 551 
Bodies, in Conſideration of Services; Mich. died, and his Son and Heir pe- Raym, 288, 
titioned the Queen to grant the Reverſion to ſome Perſons in Fee, to the 358- | 
Intent that he might make a Leaſe for ninety-nine Years by way of Mort- Le . 
gage, and entered into a Recognizance to the Queen, conditioned that g.,,z.:.. * - 


Bambridge. 
nothing ſhould be done whilſt the Reverſion was out of the Crown, * 
Vol. II. 7 N 
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prejudicial to the Qyeen, and accordingly the Queen conveyed the Re. 
verſion to the Lord Butleigh and Sir Walter Mildmay in Fee; then the 
Son made a Leaſe for ninety- nine Years, and ſuffered a Recovery, and 
then the Truſtees teconvey to the Queen; and it was reſolved, 1#, Thar 
the Grant of the Queen was good: ad, That during the Time the Reverſon 
was out of the Crown, the Son was not reſtrained from aliening within 34 
H. 8. c. 20. and fo the Recovery goad to bind the Iffues; but a Fine or 
Recovery after the Regraat to the Queen would not have been good to bind 
the Iſſue, as it ſeetns, becauſe that Act doth nat require that the Reverſion 
ſhould always continue in the King but it ſufficeth if it be in him at the 
Time of the Fine levied, or 1 —_— 3 7 
260, Rich. 3. by Letters Patent gave feveral to t arl of Derly, 
23G, 350, and the Heirs Male of bis Body, in Conſideration of great Services os 
351, Ce. the Crown, Sc. afterwards by a Private Act made 4 Fac. 1. ſeveral At 
* 3 terations were made in this Eſtate, as that Charles, then Earl of Devly, 
Wort of * ſhould hold and enjoy them for his Life, and after his Death to Fames his 
Derbys Caſe, Son and Heir apparent, and the Heirs Male of his Body, and ſo ro the 
or Murray ſecond, third, Sc. and ſeventh Son of Earl Charles, and then to "ſeveral 
ver. Eyton. others in Tail Male, who by the Limitation of the Letters Patent would 
have ſucceeded to the Eſtate upon Failure of Iſſue Male of Earl Charles, 
with Power for Earl Charles, and the Sons ſucceſſively, to make Leaſes 
for Lives or Years, and Jointures for Wives; after Earl Charles's Death, 
his Son Earl James levied a Fine of thefe Lands, and fold them to a 
Stranger; yet upon Special Verdict in Ejectment brought after his Dent N 
by his Son, it was reſolved by all the Judges of England, in the Exche- 
quer- Chamber, except Three, that the Fine was no Bar, for that the 
Reverſion continued in the Crown, and that theſe Eſtates given by 
4 Jac. 1. were no new Eſtates, but all within the Compaſs f the firſt 
Eſtate-tail created by the Letters Patent, and only a Diſtribution of 'the 
Enjoyment of them, and all to the ſame Perſons who would have been 
intitled under the Letters Patent; and the Power to make a Leaſe was, with 
Conformity to the Power of Tenant in Tail; and that ro make Jointures 
'Y was but in Lieu of Dower ; beſides, there was a Saving to the King, and 
if | all other Perſons, all ſuch Rights, &c. ſo as the Prerogative of the King, 
I by his Reverſion, to reſtrain the Tenant in Tail from barring his Iſſues, 
was ſaved, and the eighth and ninth, and all other Sons inheritable by 
virtue of the Intail let in, though the Firſt, Sc. and Seventh only were 
named, and the Alterations, were only in Accidents, not in the ſubſtantial 
Parts of the Limitations, and fo within 34 H. 8. c. 20. 
| When Men obſerved the Effect of Recoveries, and that they were 
4 conſtrued by the Judges, not only to transfer Eſtates-tail, but even Re- 
| 


. — 


verſions and Remainders dependant on them, except thoſe veſted in the 

Crown; they began to grow as uneaſy under this Liberty, as they for- 
' merly were under the Reſtriction of the Statute de donis ; for th 

| thought it very ſevere, that they could not carve what Eſtate they pleaſed 

1 | | out of their own Inheritance, without any other Security for the Reverſion 

| | | they reſerved to themſelves than the Generoſity or Promiſe of the Donee. 

|\ | | Hence we find Men themſelves endeavouring to create Perpetuities, by 

annexing Conditions of their own Invention, and reftraining their Donees 

from Alienating, under the Penalties of loſing their Eſtates; but the 

Judges had ſo long ſtruggled with Perpetuities, and found them ſo much 

againſt the Intereſt of the long Robe, and of the whole Nation in gene- 

Page 552 ral, as a great Diſcouragement to Induſtry, that they conſtantly con- 


5 Co. 84. demned all thoſe Settlements which came before them, and not only re- 
3 | A N ſolved that a Common Recovery 1s inſeparably incident to an Eſtate. tail, 


Co. Lit. 224. but that it is an undemable Argument againſt any Settlement, if it be 
Mo. 73- 8 found 
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found to tend to a Perpetuity, and in ſuch Caſe a Recovery has been 
allowed to bar them. | ws 

But in Caſe of an executory Deviſe, which is to veſt upon a Contingency. Ew: ne 591, 
to happen within a Life in Being, there a Common Recovery will not bar Palm. 131. 
ſuch future Intereſt ; as if Lands be deviſed to A. and his Heirs, and if he Rol. _ 
dies without Iſſue, living B. then to B. and his Heirs ; in this Caſe, if 4. wm f el 
ſuffers a Common Recovery, and dies without Iſſue in the Life of B. this Lev. 12 
Recovery ſhall not bar the future Intereſt of B, for B. by the Deviſe hag vid? Tit. 
only a Poſſibility, and no preſent Intereſt, and the Recampence in Value . 
cannot go to thoſe who were neither Parties to the Recovery, nar had any 
Intereſt in the Land at the Time of the Recovery ſuffered ; nat is thece 
any Danger of a Perpetuity in this Caſe, becauſe here the future Igtereſt of 
B. muſt veſt on a Contingency which is ta happen within the Campaſs of a 

+ Ir was ſaid 


Life in Being. + 
( in this Caſe, 


if the Perſon to whom the executory Deviſe is limited, come in as Vouchee, in s Common Recovery, that 
his Poſlibility is thereby given up, and his Heir barred. Fide Fearne's Eſfay av Contingent Remainders, 
third Edition, 307. | 


If Lands be given to J. S. and his Heirs, as lang as. F. has Iſſue of his Cro. Jac. 593: 
Body, J. S. by Recovery ſhall not bind him that made the Gift, but that 

upon the Death of B. without Iſſue of his Body, the Lands ſhall revert to 

the Donor, for that the Donor had no Intereſt in the Land, for there can 

be no Fee upon a Fee; and a Common Recovery againſt Tenant in Fee- 

_ ſimple ſhall never bind any collateral Title or Poſſibility, becauſe the Re- 

compence cannot go to thoſe wha had no Intereſt in the Land. 

So if the Mortgagee in Fee ſuffers a Recovery, this ſhall not bind the Pew, 133. 
Mortgagor's Right of Entry upon Performance of the Condition; but in Oro. Jec. 593. 
theſe Caſes, if the Donor or Mortgagor had been Parties to the Recovery, | 
then the:r Right had been bound, not only on Account of the Recompence 
but becauſe chey are eſtopped by the Recovery to claim the Land againſt the 
Recoveror, or his Heirs, when they were called in before the Judgment to 
defeat his Title, but could not do it. 3 | 

If Lands be given to the Uſe of A. in Tail, Remainder to B. provided : Lev, 26, 
that if there be a Failure of Iſſue Male of the Body of 4. that J. ſhall have Mod. 108. 
a Reni-charge out of the Land; A. makes a Leaſe of the Land for 100 2 
Years, and then ſuffers a Recovery; it was adjudged, that this contingent Hudſon, 
Rent was barred, and that F. S. ſhould not charge the Land during the 3 Keb. 274, 
Term, for this Grant is ſubſequent to the Eſtate- tail, and cannot take Effect 287, 292: 
till the Determination of that, and then conſequently can iſſue out of the 
Remainders when they commence and execute; therefore if the Recovery 
bars the Remainders dependant on the Eſtate-tail, it muſt alfo deſtroy all 
Charges which are to iſſue out of them; for when by the Recoyery it he- 
comes impoſlible that the Remainders ſhould ever execute, the Rent-charge 
muſt neceſſarily be loſt, which is to iſſue out of thoſe Remainders when 
executed, | 

If Tenant in Tail levies an erroneous Fine, and the Conuſee ſuffers a Moer 36; 
Common Recovery, in which the Tenant in Tail comes in as Vouchee ro. RB 388. 
Recovery ſhall bar the Tenant in Tail and his Iſſue of a Writ of Error to Fopb. 100. 
reverſe the Fine, and the Recoveror may plead the Recovery in Bar of the Bartos Cale, 
Writ of Error; for, ſince the Tenant in Tail by coming in as Vouchee is 
barred of all Right or Title which he can have to the Land, the Writ of 
Error, which is but a Means to reſtore him to his Right, muſt likewiſe be 
barred, ſince the Recovery has left him no Right to be reſtored to. 
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| prejudicial to the Queen, and accordingly the Queen conveyed the Re- 
verſion to the Lord Butleigh and Sir Waiter Mildmay in Fee; then the 
Son made a Leaſe for ninety-nine Years, and ſuffered a Recovery, and 
then the Truſtees teconvey to the Queen; and it was reſolved, 1f, That 
the Grant of the Queen was good: 24%, That during the Time the Reverfion 
was out of the Crown, the Son was not reſtrained from aliening within 34 
H. 8. c. 20. and fo the Recovery goad to bind the Iffues; but a Fine or 
Recovery after the Regraat to the Queen woutd not have been good to bind 
the Iſſue, as it ſeetns, becauſe that Act doth nat require that the Reverſioa 
ſhould always continue in the King; bur i ſufficeth if it be in him at the 
Time of the Fine levied, or Recovery ſuffered. : 


Raym. 260, Nich. 3. by Letters Patent gave feveral Lands to the Earl of Derdy, 


236, 350, and the Heirs Male of bis Body, in Conſideration of great Services to 
351, Sc. the Crown, Sc. afterwards by a Private Act made 4 Fac. 1. ſeveral Al 
5 2 0» terations were made in this Eſtate, as that Charles, then Earl of 
Ma  fhould hold and enjoy them for his Life, and after his Death to Fames his 
Derbys Caſe, Son and Heir apparent, and the Heirs Male of his Body, and fo to the 
or Murr fecond, third, Sc. and ſeventh Son of Earl Charles, and then to ſeveral 
ver. Hen. others in Tail Male, who by the Limitation of the Letters Patent would 
have ſucceeded to the Eftate upon Failure of Iſſue Male of Earl Charles, 
with Power for Earl Charles, and the Sons ſucceflively, to make Leaſes 
for Lives or Years, and Jointures for Wives; after Earl Charles Dearh, 
his Son Earl James levied a Fine of _ Lands, and ſold them to a 
Stranger; yet upon Special Verdict in Ejectment brought after his Death 
by his 3 was refolved by all the Judges of England, in the Exche- 
quer-Chamber, except Three, that the Fine was no Bar, for chat the 
Reverſion continued in the Crown, and that theſe Eſtates gi by 
4 Jac. 1. were no new Eſtates, but all wathin the fs of the &R 
Eſtate- tail created by the Letters Patent, and only a Diſtribution of the 
Enjoyment of them, and all to the ſame Perſons who would have been 
intitled under the Letters Patent; and the Power to make a Leaſe was, with 
Conformity to the Power of Tenant in Tail; and that ro make Jointures 
was but in Lieu of Dower ; beſides, there was a Saving to the King, and 
all other Perſons, all ſuch Rights, &c. ſo as the Prerogative of the King, 
by his Reverſion, to reſtrain the Tenant in Tail from barring his Iſſ: 
was ſaved, and the eighth and ninth, and all other Sons inheritable by 
virtue of the Intail let in, though the Firſt, Fc. and Seventh only were 
named, and the Alterations, were only in Accidents, not in the ſubſtantial 
Parts of the Limitations, and fo within 34 H. 8. c. 20. 

When Men obſerved the Effect of Recoveries, and that they were 
conſtrued by the Judges, not only to transfer Eſtates-tail, but even Re- 
verſions and Remainders dependant on them, except thoſe veſted in the 
Crown; they began to grow as uneaſy under this Liberty, as they for- 
merly were under the Reſtriction of the Statute de donis ; for t 
thought it very ſevere, that they could not carve what Eſtate they pleaſed 
our of their own Inheritance, without any other Security for the Revertion 
they reſerved to themſelves than the Generoſity or Promiſe of the Donee. 
Hence we find Men themſelves endeavouring to create Perpetuities, by 
annexing Conditions of their own Invention, and reſtraining their Donees 
from Alienating, under the Penalties of loſing their Eſtates; but the 
Judges had ſo long ſtruggled with Perpetuities, and found them ſo much 
againſt the Intereſt of the long Robe, and of the whole Nation in 

* Page 552 ral, as a great Diſcouragement to Induſtry, that they conſtantly con- 
Co. 84. demned all thoſe Settlements which came before them, and not only re- 
Cs Cate, ſolved that a Common Recovery is inſeparably incident to an Eſtate- tail, 


888 but that it is an undeniable Argument againſt any Setilement, if it be 


Mo. 73- 3 found 
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found to tend to a Perpetuity, and in ſuch Caſe a Recovery has been 

But in Caſe of an executory Devife, which is ts veſt upon a Contingency: Cw: Jae 591. 
to happen within a Life in Being, there a C Recovery will not bar Palm. 131. 
ſuch future Intereſt ; as if Lands be deviſed to 4. and his Heirs, and if he * Rol. Abr. 
dies without Iſfoe, living B. then to B. and his Heirs in this Caſey if 4. 29%, 
ſuffers a Common Recovery, and dies withour Ifſbe in rhe Life of R. this Lev. i- 
Recovery ſhall not bar the future Intereſt of B. for B. by the Deviſt hag vide Tie. 
only a Poſlibility, and no preſent Intereſt, and the Recampence in Value : 
cannot go to thoſe who were neither Parties to the Recovery, nar, had an 
Intereſt in the Land at the Time of the Recovery ſuffered ; nat is thee 
any Danger of a Perpetuity in this Caſe, becauſe here the future Igrereft of 
B. muſt veſt on a Contingency which is ta happen within the Camgaſs of a 
Life in Being. + ' GS plc 4 YT 
if the Perſon to whom the executory Deviſe is limited, come in as Veuchee, in s Common " <a> wing. 
8 3 given up, and his Heir barred. Tide Fearns's Eſhy as Contiogent Remainders, 


If Lands be given to J. S. and his Heirs, as long a5 F. has Iſſue of his Cro. Jac. 593. 
Body, J. S. by Recovery ſhall not bind him that made the Gift, but chat 
upon the Death of B. without Iſſue of his Body, the Lands ſhall revert to 
the Donor, for that the Donor had no Latereſt in the Land, far there can 
be no Fee upon a Fee; and a Common Recovery againſt Tenant in Fee- 
fimple ſhall never bind any collateral Title or Poſſibility, be: the Re- 
compence cannot go to thoſe wha bad no Intereſt in the Land. . | 
So if the Mortgagee in Fee ſuffers a Recovery, this ſhall not bind the Fan. 13g. - 
Mortgagor's Right of Entry upon Performance of the Condition; but in Cr. Jec.599- 
theſe Cafes, if the Donor or Mortgagor had been Parties ro the Recovery, 2 
then their Right had been bound, not only on Account of the Recgy | 
but becauſe they are eſtopped by the Recovery to claim the Land againſt the 
Recoveror, or his Heirs, when they were called in before the Judgment to 
defeat his Title, but could not do it. Ns” 5 
If Lands be given to the Uſe of A. in Tail, Remainder to B. provided 2 Lev. 26. 
that if there be a Failure of Iſſue Male of the Body of 4. that J. ſhall have Mod. 108. 
a Rent- charge out of the Land;; 4, makes a Leaſe of the Land for 100 2 
Years, and then ſuffers a Recovery; it was adjudged, that this contingent Hud/on. 
Rent was barred, and that F. S. ſhould not charge the Land duri the 3 Keb. 274. 
Term, for this Grant is ſubſequent to the Eſtate- tail, and cannot take Effect 287. 292. 
till the Determination of that, and then conſequently can iſſue om of the 
Remainders when they commence and execute; therefore if the Recovery 
bars the Remainders de pendant on the Eſtate - tail, it muſt alſo deſtroy all 
Charges which are to iſſue out of them ; for when by the Recoyery it he- 
comes impoſſible that the Remainders ſhould ever execute, the Rent- 
muſt neceſſarily be loſt, which is to iſſue out of thoſe Remainders when 
If Tenant in Tail levies an erroneous Fine, and the Conuſee ſuffers a Idee 365. 
Common Recovery, in which the Tenant in Tail comes in as Vouchee ; Cro. RI 388. 
Recovery ſhall bar the Tenant in Tail and his Iſſue of a Writ of Exror to ©opb: 200. 
reverſe the Fine, and the Recoveror may plead the Recovery in Bar of che Cale 
Writ of Error; for, ſince the Tenant in Tail by coming in as Vouchee is | 
barred of all Right or Title which he can have to the Land, the Writ of 
Error, which is but a Means to reftore him to his Right, muſt likewiſe bs 
barred, ſince the Recovery has left him no Right to be reſtored to. 
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may avoid them, and by what Method. 


Rel. Abr. 542. I T is already obſerved, that a Recovery ſuffered by an Tofant in Perſon 
Lev. 142. ſhall not bind him ; but though he may avoid it, yet it cannot be done 
Rol.Abe.731. by an Entry in pais, but by Writ of Error, and this too during his Mi- 

nority ; for the Judgment of the Court being on Record muſt be ſet aſide 


by an Act of equal Notoriety ; but an Infant may avoid a R by 

Writ of Error, yg cy. where he 2 in Ass as where he is Tenant 

to the Præcipe; for tho? ſtrictly ſpeaking the Recovery is not againſt him 

where A. Tenant to the Præcipe, yet for the greater Secufey of the 

Purchaſer, and to ſtrengthen the Recovery by the Uſe of the double 

Voucher, the Perſon, who really has the Right to the Land in Demand, 

comes in as Vouchee, and then by vouching over the common Vouchee, 

has one Recompence for all his Titles ; and conſequently, if he be the Per- 

ſon that really loſes the Land, he ought in Reaſon to reverſe the Recovery, 

- as well where he comes in as Vouchee, as where he is ſciſed of the Land, 
and is Tenant to the Precipe. 

Rol.Abr-755, If Tenant in Tail within Age comes in as Vouchee by Attorney in a 

common Recovery, he in Remainder may aſſign this for Error, for he is 

(«) But * Party in (a) Intereſt to the Recovery; and where a Man's Intereſt is bound 

malt have le by another's Act, it is but reaſonable he ſhould be allowed to free himſelf 


Intereft, for from the Miſchief of it by taking Advantage of any Error in it. 


where a Writ | 
of Error was brought in B. R. to reverſe a common Recovery, and there was a Scire facies iſſued againſt all 
the Tertenants, and they made a Default; though the Recovery was reverſed, yet it * * 


that the Plaintiff in the Writ of Error had no Title, there being a Remainder-Man him, the Court 
reverſed their former Reverſal. 5 Mod. 196. rg 


Cro. Eliz. 2, Tf A. be Tenant in Tail, the Remainder to B. and A. ſuffers an erroneous 
3. Lord Ner- Recovery, and the common Vouchee releaſes to the Recoverer; yet if A. 
ris and Mar- dies without Iſſue, B. may, notwithſtanding the Releaſe, reverſe it by Writ 
þ = *" of Error, for the commonVouchee is only called in for Form; and as he has 
really no Intereſt in or Title to the Land, fo really neither does he make 
any Recompence to the Perſon that loſes the Land; and therefore it were 
unreaſonable to carry the Notion of the imaginary Recompence ſo far as to 
ſuppoſe him a real Sufferer, and thereby giving him the Privilege of ſetting 
aide a Conveyance by which he is no way affected. 
nn In a Writ of Error to reverſe a Recovery ſuffered by an Infant, who ap- 
3 by Guardian, the Error aſſigned was in the Entry of his Admiſſion 
Mod. 48. by Guardian, viz. Conceſſ. eſt per Curiam hic quod A. B. ſequatur pro F. S. 
Heferth and Armig. qui infra ætaf exiſtit ut Gardianus predif. J. S. whereas it was ob- 
Sid. 446. jected, that ſince the Infant was Tenant to the Writ, it ought to have been 
Vent. 73z. Entered, that the Guardian was admitted to defend for the Infant; but this 
Keb. 627. ion was diſallowed, becauſe the Words ad ſequend. for the Infant 
See 2 Dany. ſignify the ſame with a4 defendend. for the Infant; for ad ſeguerd. is to fol- 
Abr.272-(G.) jow and attend the Buſineſs and Suit of the Infant; and the Guardian be- 
”y _ "> ing aſſigned to do that, muſt likewiſe have been aſſigned to take Care of, 
$ Mod. 25. or take upon him the Defence of the Infant's Suit. | 
40 
| agg Mod. 1. Gilb. Eq. Rep. 16. Ld. Raym. 113, 232, 690. Vern. 461. Eq. Caf. Abr. 283. 
Stra. 445- 2 Sta. 1076. Will. Rep. 536. pl. 156. 2 Will. Rep. 119, 244, 297. pl. 80. 387, 519, 
549+ H. 180. (643-) pl. 292. 3 Will. Rep. 206. pl 51. 208, 235- | 


In a common Recovery the Writ of Error bears Date 1 Martii 7 Eliz. 
ret. die Lune in quarta ſeptimana Quadrageſim proxim” futur, the firſt Day 
of March being that Year the firſt Day of Lent; the Recovery paſt in the 

; uſual 
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of Entry was not returned till Aendey in the fourth 
Ekz. which was the Time the Tenant was to 
thi . 


were not written at large, they be 
to die Lune, by ſuppoſing them to ſtand for 
froxime futuro, or to quarts ſeptimand, by ſuppoſing them to ftand for 
Prim fumrã; and where Words abbreviated may be midifferencly referred, 
It is but reaſonable to give them ſuch a Relation, as will beſt ſupport tbe 
Recovery, which is but a voluntary Conveyance, at res magis dal quam 
pereat; but if the Words had been at large proxime futuræ, then they muſt 7 
be referred to Quadrageſime, and then the Objection had bern 
good, and the Recovery for that Reaſon muſt have been void. 


In Error to reverſe a Recovery, the Errors aſſigned were, 1. That the poyh. 23. 
Writ of Entry was 


ht of an Advowſon of a Rectory, and 

Rent ifſuing out of the Rectory, which was a bis petitum, 
fore the Writ vitious ; but this was diſallowed, becauſe the Advowſon 

Rectory are different Things; for he that has the Advowſon has only 

Right of Preſentation, but he that has the Rectory has the Profirs 

Church, out of which the Rent iſſues; and conſequently there can 

bis petitum in this Caſe, becauſe by the Demand of the Advowſon of the 

Rectory, and of the Rent iſſuing out of the Rectory, the Demandane re- 

covers more than by a Demand of the ReQory only. Another Erras af- 

ſigned was in the Demand of a Rent or Penſion of four Marks iflaing out | 

of the Rectory, which is ſo uncertain a Demand, a Penſion bring a dif- ; ca 41. 4. 

ferent Thing from a Rent, and recoverable in the Spiritual Court; but erh. 23. 

this too was difallowed, becauſe it is plain there is but one Sum of four 

Marks demanded, and the Penſion or Rent muſt be ſynonymous here, be- 

cauſe they are demanded as ifſuing out of the Rectory; and therefore the 

Penfion cannot be in Nature of an Annuity, which charges the Perſon caly, 

becauſe it is fly to iſſue out of the Rettory, - 

In a Writ of Error to reverſe a common Recovery, the Error infiſted on Sid. 214: 
was, that the Warrant of Attorney of the Vouchce bore Dau before the Lev. 130. 
Summoneas ad W arrantizand. iſſued, yet the Judgment vas affirmed, becauſe * 
the Vouchee may come in, if he will, before the Summoneas ad Warraxti- — "agg 
zand. and make his Atrorney ; and therefore, to ſupport the common Re- 

covery, it ſnall be preſumed the Vouchee was preſent in Court and ap- 
pointed his Attorney; and fo the Dedimus for the Warrant and the S 
moneas ad Warrantizand. void. | . 

In a Quare Impedit the Plaintiff intitles himſelf to an Advowſon by a Re- 2 Mod. 70. 
covery ſuffered by Tenant in Tail, in pleading which Recovery be a- VD ud 
ledges two to be Tenants to the Præcipe, but doth not ſhew bow they came 1. 
to be fo, cr what Conveyance was made to them, by which it may appear 
that they were Tenants to the Præcipe; and after Search of 25 
to the Form of pleading common Recoveries, the Court inclined that it 
was not well pleaded, but delivered no Judgment. | 

Recoveries ſhall be good without the Surrender of the Leſſce for Life. 14 Geo. 2. 

. 2. 
Purchaſes in Poſſeſſion, after twenty Years, may give Evidence of a Re- 14 Geo. 2. 
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Dalton's Juſ. T Common Law, if a Man had a Right of Entry in him, he 
tice 297. was permitted to enter with Force and Arms, and to detain his 
— 135. Poſſeſſion by Force, where his Entry was lawful ; this created 
3 great Inconvenience by arming the Tenanrs of the Lords, and 
in a Manner incouraging them in Miſchief, who were always too forward 
in Rebellions and Contentions in their Nei z alſo it gave an 
Opportunity to powerful Men, under the Pretence of feigned Titles, for- 
Cibly to eject their weaker Neighbours ; therefore it will be acccffary to ter 
down and conſider, h 


(A) The ſeveral Statutes made relating ts this Subject. 555. 
(B) What ſhall be a fozcible Entry and Detainer within 
—  thele Statutes. 558. 

(C) Df the Nature of the Poſſcſions with teſpec to 
which one may be guflty of a forcible Entry oz De- 
tafner. 559. | 

(D) What Perſons may be guilty thereof. 560. 

(E) What ought to be the Foꝛm of a Recon grounded upon 
theſe Statutes. 561. 

(F) Df the awarding of Reftitution, by whom and in 
what Manner; and herein of the Nature of the Poſſeſ- 
ſions, and to whom ſuch Reſtitution is to be made. 563. 

(G) What ſhall be a Bar oz Stay to ſuch Award of Be⸗ 
ſtitution; and herein of ſuperſeding and ſetting it aũde 
after it is executed. 564. | 


** 


(A) The ſeveral Statutes made relating to 
| tbis Subject. | 


Plow. 86. J the 2 Ed. 3. cap. 3. called the Statute of Nertbampter, it is pro- 
. vided, That no Perſons, but the King's Min'ſters, ſhould ride 
Statute there armed, by Night or Day, under Pain of loſing their Arms, and their 
formed to Bodies to be impriſoned.” | 


take and a 
praiſe the — ſuch as rode armed, and alſo to take and impriſon their Bodies ; fer which wade F. N. B. 


249. But this was no ſufficient Proviſion againſt the Entering and Detaining Pere by Force. 


3 | By 
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* By the 5 R. 2, cap. 8, it is provided, ©, That none from thenceforth ® Page 556 
% ſhould. make any Entry into any Lands and Tenements, but in Caſes This Statute 
here Entry is given by the Law; and in ſuch Caſes. not with 7 gave no 

y ſpeedy Re- 
edy. leaving 


— — 


3 


* Hand, nor with Multitude of People, but only in a peaceable and 
* Manner; and if any Man from thenceforth ſhould, do to the contrary, % der 
and thereof be duly conyict, he ſhould be puniſhed by Impriſonment of jar=d 3 
his Body, and thereof ranſomed at the King's Will.“ 


| Courſe of 
Proceeding by way of Indictment or Action, and made no Proviſion at all againſt forcible Dee 


By the 15 R. 2. cap. 2. it is enacted, That the ſaid Statute, and all Th $ramure 
others made againſt forcible Entries, Sc. ſhall be duly executed; and gives no Re- 
« farther, that at all Times that ſuch forcible Entries ſhall be made, and medy againt 
« Complaint thereof cometh to the Juſtices of Peace, or to any of them, woſe bo are 
<« that the ſame Juſtices or Juſtice take ſufficient Power of the County, and Excible De- 
« goto the Place where the Force is made; and if they find any that hold icer after a 
66 och Place forcibly, after ſuch Entry made, they ſhall be taken and put peaceable Ex- 
« into the next Gaol, there to abide convict by the Record of the ſame *7,noragaintt 
« Juſtices or Juſtice, until they have made Fine and Ranſom to the — of 
„King; and that all the People of the County, as well the Sheriff as boch 2 for 
others, ſhall be attendant upon the ſame Juſtices, to go and aſſiſt the cible Entry 
« {ame Juſtices to arreſt ſuch Offenders, upon Pain of Impriſonment, and 294 forcible 
* to make Fine to the King; and in the ſame Manner it ſhall be done Deraiver, if 


* of them that make ſuch forcible Entries in Benefices or Office of Holy —_—— * 
„ Church.” | | 5 the coming of 

| 1 Juſtice of 
Peace ; neither does it give the Juſtice any Power to reſlore the Party to his Poſſeſſion, nor inſlict any Penalty 
on the Sheriff for diſobeying the Precepts of the Juſtices in the Execution of the Statute. 


By the 8 H. 6. cap. 9. it is enacted. That from henceforth where an 
&« doth make any forcible Entry in Lands and Tenements, or other Poſſeſ- 
«* ſions, or them hold forcibly after Complaint thereof made, within the 
0 ſame County where ſuch Entry is made, to the Juſtices of the Peace, or 
© to one of them by the Party grieved, that the Juſtices or Juſtice ſo 
« warned within a convenient Time, ſhall cauſe, or one of them ſhall cauſe, 
4 the ſaid Statute to be duly executed, and that at the Coſts of the Party 
* ſo grieved,” | 
By the faid Statute it is further enacted, That though ſuch Perſons 
making ſuch Entries be preſent, or elſe departed before the coming of 
the ſaid Juſtices or Juſtice, notwithſtanding the ſame Juſtices or Juſtice, 
& jn ſome good Town next to the Tenements ſo ente red, or in ſome other 
& convenient Place, according to their Diſcretion, ſhall have and either of 
© them ſhall have Authority and Power to inquire by the People of the 
«© ſame County, as well of them that make ſuch forcible Entries in Lands 
«© and Tenements, as of them which the ſame held with Force; and if it 
be found before any of them, that any doth contrary to this Statute, 
<« then the ſaid Juſtices or Juſtice ſhall cauſe to reſeiſe the Lands and Te- 
« nements ſo entered or holden as aforeſaid, and ſhall put the Party, ſo 

put out, in full Poſſeſſion of the ſame Lands and Tenements ſo entered 
« or holden as before.” | 

And it is further enacted by the ſaid Statute, * That when the ſaid 
« Tuſtices or Juſtice make ſuch Inquiries as before, they ſhall make, or 
* one of them ſhall make, their Warrants and Precepts to be directed 
« to the Sheriff of the ſame County, commanding him, of the King's 
<« Behalf, to cauſe, to come before them, and every of them, ſufficient 
* and indifferent Perſons, dwelling next about the Lands ſo entered as 
before, to inquire of ſuch Entries; whereof every Man which ſhall 
be impanelled to inquire in this Behalf, ſhall have Land or Tene- 

; ment 


= 
» 
3A #4 * 1 * 1 


Foꝛtible Entry and Detainer. 


« ment of the yearly Value of forty Shillings by the Tear. at the 
Page 557 © * leaſt, above Reprizes ; and that the Sheriff return Iſſue upon every of 
r them; at the Day of the firſt Precept returnable twenty Shilhags, and 
00 Shillings, and at the third Time an hundred 
Day after the double; and if any Sheriff or Bai- 
ving Return of the King's Writ, be ſlack and 
duly of the faid Precepts to him directed to make 
« ſuch Enquiries, that he ſball forfeit to the King twenty Pounds for ever 
« Default, and moreover ſhall make Fine and Ranſom to the King; hd 
< that as well the Juſtices or Juſtice aforeſaid, as the Juſtices of Aſſiſes, 
< ſhall have Power to hear and determine ſuch Defaults of the ſaid Sheriffs 
nnd Bailiffs at the Suit of the King, or of the Party grieved, &c. 
And it is further enacted by the ſaid Statute, 4 That Mayors, Juſtices 
& or Juſtice of the Peace, Sheriffs and Bailiffs of Cities, Towns and Bo- 
„ roughs, having Franchiſe, have in the ſaid Cities, Towns and Boroughs, 
tc like Power to remove ſuch Entries, and in other Articles aforeſaid, riſin 
« within the ſame, as the Juſtices of Peace and Sheriffs in Counties a 
Countries aforeſaid have. | | 


- 


Note; this But it is provided by the faid Statute, ** That they who keep their Poſ- 
Statute A © ſeſſions with Force, in any Lands and Tenements, whereof they or their 
founds a = 


by Aſ- * Anceſtors, or they whoſe Eſtate they have in ſuch Lands and Tenements, 
fiſe of Neve have continued their Poſſeſſions by three Years or more, be not endama- 
Diſeifin, or ©* ged by Force of this Statute. 
Action of 


Treſpaſs, to recover the treble Damages, to which if the Defendant pleads Matter in Bar, be mult alſo traverſe 
the Force; but if the Matter in Bar be found for the Defendant, fo that he hath good Title at Law, the De- 
fendant is excuſed from the Force, for the Plaintiff cannot recover in the Action if he hath no Right; but if 
the Plaintiff prevails, then the Force mult be inquired of, and treble Damages aſſeſſed to Plaintiff; but a Per- 
ſon is puniſhed criminally for entering with Force even where he bas a Right, though not for peaceably de- 
taining a Poſſeſſion by Force, eſpecially if he has held it for three Years in Quiet, F. N. B. 249. Bro. Tit. 
Force 5, 11, 29. 17 H. 7. 17. b. 
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+ The Juſtices of Peace muſt ſet the Fine, and they muſt do it before they commit the Offender, though 
they may take a reaſonable Time to confider of it. If no Fine is ſet by the Juſtices, and the Offender is 


committed, B. R. cannot ſet the Fine, but will quaſh the Conviftion. Rex verſus Ec Stra. 794. Ld. 
Raym, 1514. 


By the 31 Eliz. cap. 11. the Proviſo in the above Statute is farther en- 
forced and explained, by which it is declared and enacted, That no 
<« Refſticution upon any Indictment of forcible Entry, or holding with Force, 
«© be made to any Perſon, if the Perſon ſo indicted hath had the Occupa- 
<« tion, or been in quiet Poſſeſſion for the Space of three whole Years to- 
<< gether next before the Day of ſuch Indictment ſo found, and his Eſtate 
therein not ended, which the Party indicted may alledge for Stay of 
< Reſtitution, and Reſtitution to ſtay till that be tried, if the other will 
deny or traverſe the fame; and if the fame Allegation be tried againſt 
« the ſame Perſon ſo indifted, he is to pay ſuch Coſts and Damages to the 
ce other Party, as ſhall be aſſeſſed by the Judges or Juſtices before whom 
« the ſame ſhall be tried; the ſame Coſts and Damages to be recovered and 
< levied, as is uſual for Coſts and Damages contained in Judgments upon 
other Actions. | 

By the 21 Fac. 1. cap. 15. it is enacted, That ſuch Judges, Juſtices 
* or Juſtice of the Peace, as by reaſon of any Act or Acts of Parliament 
then in Force, were authorized and enabled upon Enquiry, to give 
<« Reſtitution of Poſſeſſion unto Tenants, of any Eſtate of Freehold of their 
Lands or Tenements which ſhall be entered upon with Force, or from 
* them with- holden by Force, ſhall by reaſon of that Act have the like and 
the ſame Authority and Ability from thenceforth (upon Indictment of 
«* ſuch forcible Entries, or forcible With-holding before them duly found) 


to 
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to give like Reſtitution of Poſſeſſion unto Tenants for Term of Years, 
«© Tenants by Copy of Court-Roll, Guardians by Knights-Service, Tenants 
* by Elegit, Statute-Merchant and Staple, of Lands or Tenements by 
* them ſo holden, which ſhalll be entered upon by Force, or holden from 
them by Force. 1-479 | te 
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» (B) What ſhall be a fozcible Entry and De- *Page 552 
tainer within theſe Statutes. c 


| \ Forcible Entry muſt regularly be with a ſtrong Hand, with vavfual = p. C. 138. 


Weapons, or with Menace of Life or Limb. - 5 
If a Man enters peaceably into an Houſe, but turns the Party out of nt of 


Poſſeſſion by Force, or by Threats frights him out of Poſleſiion, this is a Haak. C. 
forcible Entry. | Sage 59%. 
to ſpoil his Goods, or deſtroy his Cattle, if he will not quit his Poſlefion, will not make a forcible Batre 
Bro. Tit. Dureſß 12, 16. Inf. 257. 


If a Houſe be bolted, it is forcible to break it open, but it is not ſo to 
(a) draw a Latch and enter into the Houſe z and if a Man, whoſe Entry is 2Rol. Rep. a. 


lawful, ſhall intice the other out of the Houſe and enter, the Door being 28 — 
open or only latcht, his Entry is juſtifiable. | (a) Noy 136. 


5 1 « cont, 
who ſays, that there can be no entering if the Door be latched ; vide 1 Hawk. P. C. 145. 3 ſays, 
that ſach an inconfiderable Circumftance as this, which commonly paſſes between Neighbour and Neighbour, 
will never bring a Man within the Meaning of thoſe Statutes ; and it hath been holden, that an Entry into a 
Houſe through a Window, or by opening a Door with a Key, is not forcible, - Lamb. 143, 1 Hawk. 
P. C. 145. 2 Rol. Rep. 2, f 6 | 


If one find a Man out of his Houſe, and forcibly with-hold him from 1 Hawk, P. C. 
returning to it, and ſend Perſons to take peaceable Poſſeſſion thereof in the 145: 
Party*s Abſence, this, by ſome Opinions, ſays Hawkins, is no forcible En- 
try; in as much as he did no Violence to the Houſe, but only to the Perſon 
of the other; but he himſelf is of a contrary Opinion, for though the Force 
be not actually done upon the Land, nor in the very Act of Entry, yet 
fince it is uſed with an immediate Intent to make ſuch Entry, and the 
Manner of doing of it only prevents the Oppoſition, it cannot be faid to 
be without Force, which, whether it be upon or off the Land, ſeems equally 
withia the Statute, | 

If a Man enters to diſtrain for Rent in Arrear with Force, this is a Bridg. 175. 
forcible Entry; becauſe though he doth not claim the Land itſelf, yet he 20 H 6.11. a 
claims a Right and Title out of it, which by theſe Statutes he is forbid to 8 Juk, 
exert by Force; but if a Man hath Right to Lands, and rides over them Palt. 300. 
with Company armed to Church or Market, without expreſſing any Intent 
to claim it, this is no forcible Entry, becauſe his Actions ſhall be interpreted 
according to his Intent; but if a Man that has a Rent be reſiſted from his 
Diſtreſs by Force, this is a forcible Diſſeiſin of the Rent, for which he may 
recover treble Damages in an Aſſiſe, or may fine and impriſon the Party; 
but he cannot have a Writ of Reſtitution, for though the Statute gives Re- 
medy by Fine and Impriſonment for the unjuſt Force that is offered to any 1 
Perſon's Right, yet it doth not give the Juſtices Power to reſeiſe the Rent, 
but only the Lands and Tenements themſelves; and therefore no Writ of 
Reſtitution can be awarded. | | 

Ver. II. 7 P A Man 
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2 Rol. Rep. 2. A Man may be guilty of a forcible Eatry in a Dwelling-houſe, though 
— 1 there be no Body in the Houſe at the Time; and fo he may by an Eniry 
= Pg Ja. into Lands where any Perſon's Wife, Children, or Servants are upon the 
Dale. 315, Lands to preſerve the Poſſeſſion z becauſe Whatſoever a Man does by his 
Moor 656. Agents is his own Act, but his Cattle being upon the Ground don't preſerve 

his Poſſeſſion, becauſe they are not capable of being ſubſtituted as Agents; 


and therefore their reſiding upon the Land continues no Poſſeſſion. 


Page 559 lf ſeveraldo come in Company where their Entry is not lawful, and all 


Dalt. 303. of them, ſaying one, enter in a peaceable Manner, and that one only uſes 
900.67, 112, Force, it is a Eercible Entry in them all, becauſe they come in Company 
Fiss“ Tit. to do an unlawful Act; and therefore the Act of the one is the Act of them 
Coron. 314, All, and he is preſumed to be only the Inſtrument of the Reſt; but other- 
315. wiſe it is where one had a Right of Entry, for there they only come to do 
Co. Lit. 157. a lawful AR, and therefore it is the Force of him only that uſed it. 
2 H. 7. 16. b. If divers enter by Force to the Ute of A. and A. afterwards agrees to it, 
20H. b. 11. a. this makes ita Diſſciſin in 4. but not a forcible Entry within the Statute, 
Cromp. Juſt. becauſe the Statute doth not puniſh an Agreement, but only the Force and 
8 Violence of an actual Entry. 3 | 
Hawk. PF. C. If he, who hath an Eſtate in Land by a defeaſible Title, continues with 
145, 147. Force in the Poſſeſſion thereof, after a Claim made by one who had a Right 
of Entry thereto, he ſhall be adjudged to have entered forcibly. 
Cro. Jac. 199. _ The ſame Circumſtances of Violence or Terror, which will make an 
Crom. 70. Entry forcible, will make a Detainer forcible alſo ; from whence it follows, 
Lamb. 145. that whoever keeps in the Hpuſe an unuſual Number of People, or unuſual 
7 P. C. Weapons, or threatens to do ſome bodily Hurt to the former Poſſeſſor, if 
* he dare return, ſhall be adjudged guilty of a forcible Detainer, though no 
| Attempt be made to re- enter; and it hath been ſaid, that he alſo ſhall'come 
under the like Conſtruction, who places Men at a Diſtance from the Houſe 
in order to aſſault any one who ſhall make an Attempt to enter into it; 
and that he alſo is in like Manner guilty, who ſhuts. is Doors againſt a 
Juſtice of Peace coming to view the Force, and obſtinately refuſes to let 
him come in; but it is ſaid, that a Man ought not to be adjudged guilty 
of this Offence for barely refuſing to go out of a Houſe, and continuing 
therein in Defpite of another. 
Dalt. 301. If a Man holds the Poſſeſſion by Force, though his Entry was peaceable, 
Velv. 99, ioo. the Juſtices may remove him, if he had no Right to enter; but where the 
* Je. 151. Entry is at firſt peaceable and lawful, there, whether the Juſtices may re- 
HPC e move a forcible Detainer, where it hath not been peaceably held for three 
wed wide, and Years, is a Queſtion; for that the Juſtices are not Judges of the Right, 
Hawk PC. but of the Poſſeſſion only; and if a Man be got peaceably into his own, it 
151. ſeems he may defend it by Force; and where the Jury have found guoad 
the Entry Ignoramus, and quoad the Detainer billa vera, ſuch Indictment 
hath been quaſhed, and the Reſtitution granted upon it fet aſide, and a Re- 
| reſtitution awarded. | 
Dalt. 315. If two are in Poſſeſſion of a Houſe, and the one enter by one Title, and 
the other by another, he that hath Right ſhall be ſuppoſed to be in the 
Poſſeſſion ; but the Juſtices have nothing to do to intermeddle, becauſe 
there is no Appearance of any Force in either; and therefore either Party 
that thinks himſelf injured muſt apply himſelf to an Action at Law to be 
redreſſed. | 
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Fozcible Entry and Detainer. 
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(0) Of the Nature of the Poſſefſions, with 
-. reſpect to which one may be guilty of a foꝛ⸗ 
tible Entry and Detainer. 


NE may be guilty of this Offence by a Force done to Eccleſiaſtical Sid. 10. 
Poſſeſſions, as Churches, Vicarage Houſes, c. as much as if the _ * 
ſame, were done to any Temporal Inheritance. | Cro Jae . 

Alſo an Inditmeat of forcible Detainer lies againſt one, whether he be + p. ; "i 
Tertenant or Stranger, who ſhall forcibly diſturb any in the Enjoyment of 2 5 
an incorporeal Inheritance, as Rent, Tithes, (a) Common, or an Office. 486. bur the 
not award Reſtitution for theſe, becauſe no Man can be pat out of Poſſeſſion of them but at his own Eledis. 
8 Js ere, Whether ſuch Indict ment will he for a Common or Office, and wide Hawk. P. C. 146. who 

ys, tnat he can find no good Authority that ſuch Inditment will lie ; and note, that « Man cannot be con- 


_ victeo upon View, by Force of the 15 R. 2. c. 2. of a forcible Detainer of incorporeal Inheritance, 
becauſe he cannot be ſaid to have made a precedent forcible Eatry, wag N 


No one can come within the Danger of theſe Statutes by a Violence 
offered to another, in reſpe& of a Way, or ſuch like Eaſement, which is 4, 74. 
no Poſſxſſion. 


— — — — * * _—__ lit 


— * 
— — 


D) What Perſons may be guilty thereof. 


Man who breaks open the Doors of his own Dwelling-houſe, or of a 
Caſtle, which is his own Inheritance, but forcibly detained from him Cro- Jac: 1 
by one who claims the bare Cuſtody of it, cannot be guilty of a forcible Moor 786, 


Eatry or Detainer within the Statutes, 2 

"JS g Hawk; 
makes a 2»ere, whether a Man's entering forcibly into the Land in the Poſſeſſion of kis own 140 at Will 
be within theſe Statutes. Hawk. P. C. 147. f 


lth... — 
_ OY — 


W Wer 
— — 4 * —_—.. _ 


+ We ſhould ſuppoſe it within the Statutes, they being intended to puniſh Force, though exerted under 
Colour of Right, and to induce Men to apply to the Laws for Relief, inſtead of ſeeking to do themſelves 
Juſtice, and that with Force, which the Law abbors. | 


A Jointenant or Tenant in Common may offend againſt the Purport of Latch. 224. 
theſe Statutes, either by forcibly Ejecting or forcibly Holding out his Com- Palm. 419. 
panion; for though the Entry of ſuch a Tenant be lawful per my & per Hawk. f. c. 
tout, ſo that he cannot in any Caſe be puniſhed in an Action of Treſpaſs at Na. 90 
the Common Law; yet the Lawfulneſs of his Entry no way excuſes the 316. 5. 
Violence, or leſſens the Injury done to his Companion, and conſequently an Hardw. 174. 
Indictment of forcible Entry into a Moiety of a Manor, &«. is good. 

A Man cannot be indifted for entering into the King's Poſſeſſion by Co. 69. 
Force, for that he cannot be diſſeiſed. 10 Co 112. 

An Infant at the Age of eighteen, and ſome ſay fourteen, or a Feme Bridg, 173. 
Covert, by their own Acts, may be guilty of a forcible Entry, and they Cromp. juſt. 
may be fined for the ſame; bur it is doubted, whether the Infant may be = 

impriſoned, 3. 
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impriſoned, becauſe his Infancy is an Excuſe by Reaſon of his Indiſcretĩon 

and he ſhall not be fubje& to corporal Puniſhment by Force of the general 

Words of any Statute, wherein he is not expreſsly named; but it is 

agreed, that the Command of an Infant or Feme Covert to enter is you 

and therefore the Perſon entering is only puniſhable. , 
- 1 5 * 


1 — 


Page 361 (E) TUhat ought to be the Fozm of a Rerozd 
grounded upon thele Statutes. * -- 


1 Statutes ſeem to require, that in the Indictment the Entry * 
style 135. muſt be laid Manu forti, or cum Maltitudine Gentium, and that with- 

2 Bulſt. 258. out theſe the Statute is not purſued; but ſome have held that equivalent 
2 Kol. Rep. Words will be ſufficient, eſpecially if the Indictment concludes contra for- 
-. Abr go. nam Staluti, and that theſe Words in the Statute are put in cauſe abuy- 
Mod. 80, $1, dani; but it is not ſufficient to ſay only, he entered Yi & Armis, ſince that 


Cro. Eliza. is the common Allegation in every Treſ 
461. War. © 


ner ver. Collins, Noy 155, Vent. 265, 2 Keb. 133- 


Palm. 277. It is ſufficient in the Caption of ſuch an Indictment to fay, that it was 
Cro. Jac. 633- taken before A. B. and C. D. Juſticiariis ad pacem Domini Regis cenſervan- 
dum aſſignatis, without ſhewing, that they had Authority to hear and de- 
termine Felonies and Treſpaſſes, for the Statute enables all Juſtices of the 
Peace, as ſuch, to take ſuch Indictments. 
(a) Dal. 15. An Indictment of forcible Entry into a (a) Tenement, (which may ſig- 
2 Rol. Rep, nify any Thing whatſoever (5) wherein a Man may have an Eftate of Free- 
46. hold), or into a Houſe (c) or Tenement, or into two Cloſes of Meadow or 
2 Rol. Abr. (4) Paſture, or into a Rood (e) or Half a Rood of Land, or into (f) cer- 
$ Leon.102. tain Lands belonging to ſuch a Houſe, or into ſuch a Houſe, without 
(3) Co. Lit. ſhewing in what (g) Town it lies, or into a () Tenement with the Appur- 
6. a. tenances called Truepenny in D. is not good, for the Place muſt be deſcri- 
(c)zRol.Abr. bed with convenient Certainty, for otherwiſe the Defendant will neither 
= - 4. 5, know the ſpecial Charge to which he is to make his Defence, neither will 
Cro. Jac 634. the Juſtices or Sheriff know how to reſtore the injured Party to his 
Palm. 277. Poſſeſſion. ; | i. 
(4) 2 Rol. 


Abr. 8 1. pl. 4. (e) Bulſt, 201, J 2 Leon. 186. 3 Leon. 201. Bro. Tit. For. Ent. 23 
(gs) 2 Leon. 186. (5) 2 Rol. Abr. 80. pl. 7. : 


Cie ae. 633, „ But it hath been reſolved, that an Indictment for a forcible Entry is 


Palm. 257, Domum Manſionalem ſive Meſſuagium, &c. is good, for theſe are Words 
An Indict- equipollent. N | 

ment for En- | | | 

try into a Cloſe, called Serjeant Hern's Cloſe, c. without adding the Namber of Acres, is good, for here 
is as much Certainty as is required in an Ejectmect. Cro. El. 458. 2 Rol. Abr. 80. pl. 8. 


2 Leon. 186. Alſo ſuch Indictment may be void as to ſuch Part thereof, only, which 
3 Leon. 12 is uncertain, and good for ſo much as is certain ; therefore an Indictment 
m_ k. P. C. for a forcible Entry into a Houſe and certain Acres of Land thereto be- 
* longing may be quaſhed as to the Land, and ſtand good as to the Houſe. 

2 Keb. 493. An Indictment on the 5 R. 2. c. 8. or 15 K. 2. c. 2. needs not ſhew who 
3 Bulſt. 71. had the Freehold at the Time of the Force, becauſe theſe Statutes equally 
Vent. 23, 25. puniſh all Force of this Kind, without any Way regarding what Eſtate the 

Party had on whom it was made; yet it ſeems that ſuch Indictment ovght 

CI IS | | to 


Place was the Freehold of the 


to ſhew, that ſuch Entry was made on the Poſſeffion' of forme Perſon who _ - 
had ſome Eſtate in the Tenemenots, either as a Freehold or Leſſee for Years, 
Se. n ſuch Entry was made injurious 
to avy : . | 4» . a ; 

But it is aid, that an Indictment on 8 H. 6. c. 9. muſt ſhew, that the 2 Keb. 5. 

; grieved at the Time of the Force, and Salk. 260. 

therefore that it is not ſufficient to ſay, that the Defendant entered into ſuch pl 2- 
a Houſe exiſtens liberum Tenementum F. S. without faying Adtunc exiſtens libe- —7 73- 
rum Tenementum J. S. for otherwiſeir may be intended, that ic was his Free- 
hold t the Time of the Indictment only. | | 

lt is therefore a general Rule, that an IndiQtmene cannot warrant a Re- Page 562 
ſtitution, unleſs it find that the Party was ſeiſed at the Time; but yet ſuch 
Seiſin is (a) fufficiently ſhewn by a neceffary Implication, (a) As where 


p ; it is ſaid, 

the Defendant diſſeiſed 7. S. which could not be unleſs J. S. had been ſeiſed; and & hath been bolder”, thee 

* the Words Poſſefionatu; pro termino vit, though not firilly proper in fach Inditment, are ſufficient; neither 
is it neceſſary to ſhew . had. - Palm. 426. Sid. 102. Yelv. 28. Cro. 

Jac. 633. Bulſt. 177. Vent. 305. 8 . | 


An Indiftment on the 8 H. 6. c. g. for entering and forcibly expelling 
my Farmer, and diſſeiſing me, is good, without ſhewing what Eſtate he 2 Rol. Abr. 
had; for the forcible Difleifin to me being the main Point of the Indict- 1 f. 3: ad. 
ment, it is ſufficient to ſet ir forth in Subſtance. 8 
. | = | Want of ſhew- 
og that the Farmer was ouſted, would have been an incurable Fault. Yelv, 165. 


which Caſes is he within the Statute ; but it is faid to be ſufficient, to ſer 1 Mod. 52. 
forth a Poſfeſſion within the Statute in the reciting part of an Inditment, +» 
as thus, quod cum F. S. was poſſeſſed for a certain Term of Years, c. pl. 18. 
, : | | 12 Mod. 268, 
417, 423, 495, 516. Id. Raym. — 


A Repugnancy in ſetting forth the Offence in an Inditment on theſe Pop. bog 
Statutes is an incurable Fault; as where it is alledged, that the Defendants R*7=- 67. 
Pacifice intraverunt, & F. S. adtunc & ibidem vi & armis diſſeiſerunt, or |, 1 22 

that the Party was poſſeſſed of a Term for Years, or of a Copyhold Eſtate, 42. hag 
and that the Defendants diſſeiſed him, or that the Defendants diſſriſed J. S. Aleyn 50. 
of Land, then and yet being his Freehold, for it implies that he always Vent. 108. 
continued in Poſſeſſion; and if ſo it is impoſſible he could be diſſeiſed at 8 
all; but ſome ſay, that this may be reconciled, by intending that he re- 2 Rol. Rep. 
entered after the Diſſeiſin, and before the Indictment; but it ſeems clear, 311. 

that if the Words Adbuc extra tenet be added, ſuch a Repugnancy cannot be . 
helped by any Intendment, and that no Reſtitution can be awarded on ſuch Sid. 102. We 
Indictment, whether theſe Words be added, or not, becauſe the Party 

grieved appears by the Indictment to have had the Freehold at the Time it 

was ſo found. | V | = BR | 

A Conviction on 15 R. 2. c. 2. of a forcible Detainer on View, cannot be 2 Rol. Abr. 

— unleſs it ſhew, that the Defendant was alſo guilty of a forcible 80. pl. 10. 
ntry ; for it ſeems plain from the expreſs Words of that Statute, that the 

Juſtices have no Juriſdiction by it over a forcible Detainer, where there has 

not been a forcible Entry; but it ſeems that ſuch forcible Entry is ſuffici- 

ently ſer forth in the Complaint recited in the Conviction; and it ſeems a 


Vor. II. ah: | | 7 Q rea- 


— 
of . 
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Palm. 195, reaſonable Opinion, that an Inditment on g H. 6. c. g. ſerriog forth an Eu- 
196, 197- try and forcible Detainer is good, without ſhewing whether the Entry was 
* 19» forcible or peaceable, for the Words of the Statute are, Where ahy doth 
Cro.Eliz.g15. make forcible Entry in Lands, &c. or them bold forcibly ; but it muſt ſec 
Salk. 353. forth an Entry, for otherwiſe it appears not, but that the Party hith been 
pl. 15. always in Poſſeſſion, in which Caſe he may lawfully detain it by Force, 
Cro. Jac. 41, The Time and Place of the Diſſeiſin are fufbciently fer forth in an In- 
Hawk. P. C. dictment, alledging, that the Defendant tali die intravit, &c. & ipſum A. 
150. B. manu forti diſcifvit, without adding the Words adiunc & ibid:m; for 
the Entry and Diſſeiſin being both of the ſame Nature, and the one plainly 
rending to the other, it is a natural Intendment that they both happened 
together. d ©] | $6. of 
* Page 563 2 It has been reſolved, that a Diſſeiſin is ſufficiently ſet * forth, by al- 
N ledging, that the Defendant entered, Sc. into ſuch a Tenement, and diſ- 
Cc. 145... ſeited the Party, without adding either the Words Illicit? or Expulit or Inde, | 
Cro.Eiz.186, for the Word Diſſeiſevit implies as much. T ER 


Noy 120. cont. 


+ If the Coaviclion is in the praterperfeR Tenſe, access & widimms, inflead of the preſent Tenſe, it 


—— 


ſhall be quaſhed. Stra. 443 


— 


F 


F) Of the Awarding of Reffitution, by 
whom, and in what Manner; and herein of 
the Nature of the Poſſeffions, and to whom 
ſuch ReTitution is to be made, its 


H P. C. 140. H E ſame Juſtice or Juſtices, before whom an Indictment of forcible 
Bridgm 175. Entry or Detainer ſhall be found, may award Reftitution, but no 
Kel. 204 other Juſtices, but thoſe before whom the Inqueſt was found, cn award 
8 Reſtitution, unleſs the Inditmen: be removed by Certiarari into the King's 
f. 3. Bench, and they by the Plenitude of their Power can reftore, becauſe that 
Co. 118. 1s ſuppoſed to be implied by the Statute; for that whenever an inferior Ju- 
Patton's Jad. riſdiction is erected, the ſuperior Juriſdiction muſt have Authority to put 
22 Juſt it in Execution; fo if an Indictment be found before the Juſtices of the 
160, 18. Peace at their Quarter-Scfſions, they have Authority to award a Writ of 
Vent. 308. Rceftitution, becauſe the Statute having given Power to the Juſtices or Ju- 
Keb. 88. ſtice to reſciſe, it may as well be done by them in Court as out of it; bur 
S.d 150. the Juſtices of Oyer and Termizer or general Gaol-Delivery, though they 
e may enquire of torcible Entries, and fine the Parties, yet they cannot 
execute be award a Writ of Reſtitution. 
nme in Per- | 4 


ſon, or may make their Precept to the Sheriff to do it. Dyer 187. Hawk. P. C. 152. 


Lamb. Jut. The Sheriff, if need be, may raiſe the Poſſe Comitaius to aſſiſt him in 


157. the Execution cf the Writ of Reſtitution; therefore if he return, that he 
Hk. P C. could not make Reſtitu: ĩon by Reaſon of Reſiſtance, he ſhall he amerced. 


152, 


* 


Lamb Jeſt, Reſtitution ought only to be awarded for the Poſſeſſion of Tenements 
133. viſibie and corporeal; for a Man, who has Right to ſuch as are inviſible 
3 my 2 and incorporcal, as Rents or Commons, cannot be put out of Poſſeſſion of 

them, but only at his own Election, by a Fiction of Law to enable him 
to recover Damages againſt the Perſon that diſturbs him in the Enjoyment 


of them; and all the Remedy that can be defired againſt a Force in reſpect 
4 to 


151. 


r 


to ſuch Poſſeſſions, is to have the F removed, and thoſe who guilty 
of it puniſhed ; which oy be nd N.. c. 2. — 1 
+ Refticution ſhall only be awarded to him who is found by the Indict- Lamb. 193 
ment to have been put out of au Poſſeſſion, and conſequently that it 54. q 

| ſhall not be awarded to one who was only ſeiſed in Law. as to an Heir on B e. 83. 
whom a Stranger abateth upon the Death of the Anceſtor, before any ac- — ** 99+ 
tual Entry made by ſuch. Heir ; and from the ſame Ground it followeth, 15G. 
that it ſhall not be granted to an Heir upon an Indictment finding a forci- 

ble Entry made upon his Anceſtor. T pet" 
quaſhed, Reſtitution miſt be awarded, though the Party's Title is expired fince the Convifion. Stra. 474. 


—— lf the Indiitment is removed by Certiorari, . R. may award Reftitation, diſcretionally ; and will 
it, unleſs Defendant plead very ſoon, and take Notice of Trial within Term, Hardw. rn = 


— 


— 


nnn 


») What hall be a Bar 02 Stay to ſuch · Page 56, 
Award of Veſtitution; and herein of ſu- | 


perſeding and ſetting it aſide after it is exe⸗ 
cuted. 80 


1 T appears by the Proviſo in the Statute of 8 H. 6. c. 9. and alſo by the Hawk: P. C. 
31 Eliz. cap. 11. that any one indicted upon theſe Statutes may alledge 152. and the 
uiet Poſſeſſion for three whole Years to ſtay the Award of Reſtitution, in Authorities 
the Conſtruction whereof, ſaith Serjeant Hawkins, it hath been holden, that 2 are Dal. 
| fuch Poſſeſſion muſt have continued without Interruption during three whole Cem. 51. 
Years next before the Indictment; and therefore that he, who, having been H. P. C. 139. 
in Poſſeſſion of Land for three Years or more, is forcibly ouſted, and then Dyer 141. 
reſtored by Force of the Statute of 8 H 6. c. g. cannot juſtify a forcible Pl. = 3. 
Detainer till he hath been in Poſſeſſion again for three Vears after ſuch Bro. Tit * 
Reſtitution ; and alſo for the ſame Reaſon it hath been ſaid, that he, who Force 22, 29. 
under a defeaſible Title hath been never ſo long in Poſſeſſion of Land to Inſt. 256. 
which another hath a Right of Entry, cannot juſtify ſuch a Detainer at any | 
Time within three Years after a Claim made by him who hath ſuch Right, 
and the ſubſequent Continuance in Poſſeſſion amounted to a new Entry. 

Alſo it is ſaid, that the three Years Poſſeſſion muſt be of a lawful Eſtate, Dalt, c. 50. 
and therefore that a Diſſeiſor can in no Caſe juſtify a forcible Entry or De- 22H. 6. 18. b. 
rainer againſt the Diſſeiſee having a Right of Entry, as it ſeems that he Crom. 71. 
may againſt a Stranger, or even againſt the Diſſeiſee, having by his Laches _ by ow: 
loſt his Right of Entry. eee e 


— ee eee ere * Jaſtify againſt 
a Stranger, or even againſt the Diſſeiſee, if his Right of Entry is taken away, Hawk. P. C. 152.3. 


Wherever ſuch Poſſeſſion is pleaded in Bar of a Reſtitution either in the Keb. 538. 
King's Bench, or before Juſtices of the Peace, no Reſtitution ought to be Salk. 261. 
awarded till the Truth of the Plea be tried, and ſuch Plea need not ſhew Hawk. P. C. 
under what Title, or of what Eſtate ſuch Poſſeſſion was, becauſe not the $27 , 
Title, but the Poſſeſſion only is material. Keb. * 

| Raym, 84. 
| | | | Vent. 265, 
If one, who has been three Years in Poſſeſſion, be afterwards ouſted, Hawk. P. C. 
and the ſame Day re-enter with Force, and be alſo indicted on the ſame 153. 
Day; yet it ſeems, that by the plain Meaning and Reaſon of the Statute, 


he can no more bar the Reſtitution of the Party forcibly entered upon, than 


if 


1 


— — 


— — — 


Foxcible Entry and Petainer. 


All. 78, 7 
Hawk. P. C. 


154. 
Savi 68. pl. 


Crom. 165. 


Velx. 32. 
Mo. 677. 
921. 
eb. 93. 


Savil 68. pl. 


141. f 
H. P. C. 140. 
Cro, Eliz. 31. 


Noy 119. 
Yelv. 9g. 


Ero. Jac. 148. 


Raym. 8. 
Keb. 343 
308. | 

2 Keb. 505. 


H. P. C. 141. 
Cro. Eliz. 9 16. 


2 Salk. 587. 


So 123. pl. 


34. 
2 Keb. 571. 


Savil 68. pl. 


141. 


Ero. Eliz. 41. 
Hawk. P. C. 


135. 


—_— 


if he had been indicted on another Day, though the Words of the Statute 
are, That there Hall be no Raflitution, &c. if tbe Perſon indidted baut geen 
in quiet Poſſeſſion for three Tears next before the Day of the Indittment f 
for the Import hereof ſeems to be no more than if it had been ſaid, for 
three Tears next before the Indiiment. | „ 

The Juſtices muſt not award Reſtitution in the Defendant's Abſence, 
and without calling him to anſwer for himſelf; for it is implied by natural 
Juſtice, in the Conſtruction of all Laws, that no one ought to ſuffer any 
Prejudice, without having an Opportunity to defend himſelf. 

If the Defendant tender a Traverſe of the Force, (which muſt be in 
Writing) no Reſtitution ought to be till ſuch Traverſe be tried, in order 
to which the Juſtice, before whom the Indictment is found, ought ro 
award a Venire for a Jury; but if ſuch Jury find ſo much of the Indict- 
ment to be true as will warrant a Reſtitution, it will be ſufficient, though 


they find the other Part of it to be falſe. 


The ſame Juſtices, who have awarded a Reſtitution on an Indictment 
of forcible Entry, Ac. or any two or one of them, may afterwards ſuper- 
ſede ſuch Reſtitution upon an Inſufficiency in the Indiftment appearing 


* unto them; but no other Juſtices or Court whatſoever have ſuch Power, ex- 


Dalt.c.81,84. 
Cro.Eliz.g15. 


cept the Court of King's Bench; but a Certiorari from thence wholly 
cloſes the Hands of the Juſtices of Peace, and avoids any Reſtitution which 


is executed after irs Tefte, but does not bring the Juſtices into a Contempt 
without Notice. 


Alſo the Court of King's-Bench has ſuch a diſcretionary Power over theſe 
Matters, from an equitable Conſtruction of the Statutes, that if a Reſtitu- 
tion ſhall appear to have been illegally awarded or executed, the ſaid Court 
may ſer it aſide, and grant a Re-reſtitution to the Defendant z as where 
the Indictment on which theJuſtices proceeded is quaſhed for Inſufficiency, 
or where it appears that the Juſtices of Peace were irregular in their Pro- 

ceedings, as by refuling to try a Traverſe of Force, Sc. or where the De- 
fendant traverſes the Force and gets a Verdict in the King's Bench; but the 
Defendant cannot get ſuch Verdict if the Force be pardoned by a general 
ſtatute Pardon before the Trial, becauſe the Offence appearing to the 
Court to be diſcharged, it can no longer be proceeded upon, .though the 
Defendant would waive the Benefit of the Pardon. 1952 

Neither can a Defendant in any Caſe whatſoever ex Rigore Juris demand 
a Reſtitution, either upon the quaſhing of the Indictment, or a Verdict 
found for him on a Traverſe thereof, &c. for the Power of granting a Re- 
reſtitution is veſted in the King's Bench only by an equitable Conſtruction 
of the general Words of the Statutes, and is not expreſly given by thoſe 
Statutes, and is never made uſe of by that Court, but when, upon Con- 
ſideration of the whole Circumſtances of the Caſe, the Defendant ſhall ap- 
pear to have ſome Right ro the Tenements, the Poſſeſſion whereof he loſt 
by the Reſtitution granted to the Proſecutor. 


The Court of B.R. hath been ſo favourable to one, who upon his 
Traverſe of an Inditment upon theſe Statutes being found for him, hath 
appeared to have been unjuſtly put out of his Poſſeſſion, that they have 
awarded him a Re-reſtitution, notwithſtanding it hath been ſhewn to the 
Court, that ſince the Reſtitution granted upon the Indictment, a Stranger 
hath recovered the Poſſeſſion of the ſame Land in the Lord's Court. 


Fo2gery. 


(A) Jn what Caſes the making and altering 


— *Fogeiy, = 


ORGERY at Common Law is an Offence in fallly and fraudu- Hawk. P. C. 
lently making or altering any Matter of Record, or any other 192 
authentic Matter of a public Nature, as a Pariſh Regiſter, or any 
n Deed or Will, and puniſhable by Fine and Impriſonment, and 
ſuch other corporeal Puniſhment as the Court in Diſcretion ſhall think 


E But the Miſchiefs of this Kind increaſing, it was found neceſſary to guard 
againſt them by more ſanguinary Laws. Hence we have ſeveral Acts of 


Parliament declaring what Offences amount to Forgery, and which inflict 
ſeverer Puniſhments than there were at the Common Law. 


Therefore it will be neceſſary to conſider, 


(A) In what Caſes the making and altering of a Writing 
- hall be ſafd to beſo far falſe and fraudulent, as to amount 


to Fo2gery.. 566. 


— 
* 


() Df what Nature oꝛ Kind the Writing muſt be, to con- 
- ſitute the Offence Foꝛgery at Common Law. 568. 
(C) What Offences of this Kind are made Fo2gery by Sta- 


tute, and ok the Puniſhment to be inflited on Perſons 
guilty of Fozgery. 569. 


* — — i ee A 


of a Writing ſhall be ſaid to be ſo far falſe 
and fraudulent as to amount to Fozgery. 


HE Notion of Forgery doth not ſo much conſiſt in the counterfeiting Hawk. P. C. 
a Man's Hand and Seal, which may often be done innocently, but in 183. 
the endeavouring to give an re of Truth to a mere Deceit and gp Abr. 
Falfity ; and either to impoſe that upon the World as the ſolemn Act of C 1% 
another, which be is no way privy to, or at leaſt to make a Man's own 
Act appear to have been done at a Time when it was not done, and by 
Force of ſuch a Falſity to give it an Operation, which in Truth and Juſtice 


it ought not to have, 


| Hence it is held to be Forgery for a Man to make a (a) Feoffment of 3 fat. 169. 
certain Lands to J. S. and afterwards make a Deed of Eeoffment of the 4 u 3 b. 
ſame Lands to J. D. of a Date prior to that of the Feoffment to J. S. for fas. P. C. 
| 182. 
a) So if by his firſt Co he had paſſed only. itable Intereſt fi Co . 
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herein 
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Forgery. 


herein he falſifies the Date in order to defraud his own Feoffee by making 
a ſecond Conveyance, which at the Time he had no Power to make. 

Page 567 Alſo it is Forgery for a Man, who is ordered to draw a Will for a ſick 

Noy 101. Perſon, to inſert Legacies in it of his own Head, | 


760. J. 170. Hawk. P. C. 182. cont. Dyer 288. b. 


Fin © | 
Mod. 66. So if one inſerts in an Indictment the Names of thoſe againſt whom 
wk P. C. in Truth it was not found, this is Forgery. 


183. 
$ Mod. 192. Fitzgib. 261. 12 Mod. 493, 496. Stra. 69. 


Toft. 171. So where one finding another's Name at the Bottom of a Letter, at a 


wk. P. C. conſiderable Diſtance from the other Writing, cauſes the Letter to be cut 

— off, and a general Releaſe to be written above the Name, and then takes 
off the Seal and fixes it under the Releaſe. ; | | | 

Moor 619. Alſo the making any fraudulent Alteration of the Form of a true Deed, 
Hawk. P. C. in a material Part of it, is Forgery; as the making a Leaſe of the Manor, 
183. But in of Dale appear to be a Leaſe of the Manor of Sale, by changing the 
3 Inf. * Letter D. into an S. or by making a Bond for five Hundred Pounds ex- 
44 preſſed in Figures ſeem to have been made for five Thouſand, by adding a 


more to be called a falſe than a forged Deed ; but by Hawk. this is Forgery ; for a Man's Hand 
and Seal are as falſly made Uſe of to teſtify his Aſſent to an Ioftrument, which after ſuch an Alteration is no 
more his Deed than a Stranger s. Hawk. P. C. 183. 


Pult. 46. But as the Fraud and Intention to deceive, by impoſing upon the World 


21 H. 6. 4-b. that as the Act of another, which he never conſented to, are the chief In- 


1 r. C. gredients which conſtitute this Offence ; ſo it hath been held, that he who 
- writes a Deed in another's Name, and ſeals it in his Preſence, and by his 
Command, is not guilty of Forgery, becauſe the Law looks upon this as 

the other's own Sealing, as done by his Approbation and Command. 

Moor 760. So if a Man writes a Will for another without any Directions from him, and 
he for whom it is written becomes Non Compos before it is brought to him, it 
is not Forgery; for it is not the bare Writing an Inſtrument in another's 
Name without his Privity, but the Giving it a falſe Appearance of having 
been executed by him, which makes a Man guilty of Forgery. 


Moor 619. Alſo he cannot be puniſhed as guilty of Forgery, who raſeth the 


Nor 99- Word Libris out of a Bond made to himſelf, and putteth in Marcis, be- 

Salk. 375- cauſe here is no Appearance of a fraudulent Deſign to cheat another, and 
the Alteration is prejudicial to none but to him who makes it, whoſe Se- 
curity for his Money is wholly avoided by it; yet it ſeems to be Forgery, 
if by the Circumſtances of the Caſe it ſhould any way appear to have been 
done with an Eye of an Advantage to the Party himſelf, or of pre- 
judicing a third Perſon ; alſo it is holden, that ſuch an Alteration, even 

vithout theſe Circumſtances, is a Miſdemeanor though it be not Forgery. 

Moor 762. It ſeems, that by a bare Nonfeaſance a Man cannot be ſaid to be guilty 

Noy 101. of Forgery; as if a Man in drawing a Will omits a Legacy which he is 
directed to inſert ; yet it hath been holden, chat if the Omiſſion of a Bequeſt 
to one cauſe a material Alteration in the Limitation of a Bequeſt to another, 
as where the Omiſſion of a Deviſe of an Eſtate for Life to one Man cauſeth a 
Deviſe of the ſame Lands to another to paſs a preſent Eſtate, which other- 
wiſe would have paſſed a Remainder only, he who makes ſuch an Omiſſion 

+ Bat in ſuch is guilty of Forgery. T | 

the 


Cale, 
frft Inquiry ſhould be gui animo ? 


'F 
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But it ſeems to be no way material, whether a forged Inſtrument be made Hawk. P. C. 
in ſuch a Manner, that if it were in Truth ſuch as it is counterfeited for, it 194 


it 
| Vakdity or nat; and upon this Ground it hath been adjudged, 
that the Forgery of a Protection in the Name of A. B. as being a Member sid. 142. 
of Parliament, whoin Truth, at the Time, was not a Member, is as much 
a Crime as if he were. 


—— 


_— WO —Y 8 


* 2 ot ©. AM 8 
ls — — — — 


3) Of what Nature oz Kind the Writing « page 569 
mult be, to conſtitute the Dlence Foꝛgery at 
Common Law. | 


T is clearly agreed, that at Common Law the Counterfeiting a Matter Rol. Abr. 65, 
of Record is Forgery ; for ſince the Law gives the higheſt Credit to all 7*; 


Records, it cannot but be of the utmoſt ill Conſequence to the Publick to Colton, 
have them either forged or falſified. . 3 Mod. 66. 
8 Mod, 192, 


12 Mod: 493, 496. Fitzgib. 261. Stra. 69. 


Alſo it is agreed to be Forgery to counterfeit any other authentick Matter ( Rol. Abr. 
of a publick Nature, as (a) a Privy Seal, or (5) a Licence from the Barons _ 3 - 6 
of the Exchequer to compound a Debt, or (c) a Certificate of Holy Or- ray 39%%g : 
ders, or (4) a Protection a Parliament Man. a 9 ＋ Abr. 

* Bulſ. 137. (e) Lev. 138. (4) 3 


It is alſo unqueſtionable, that a Man may be in like Manner guilty of 14 : 
Forgery at Common Law by forging (e) a Deed; and therefore it ſeems, 92 1 — 
that one may be equally guilty by forging (f) a Will, which cannot be Ray. gr. 
thought to be of leſs Conſequence than a . 21. 

2738. 
3 Leon. 170» ) Moor 760. Noy 101. Dyer 302. and Hawk. P. C. 184. where & bs ſaid, that bo 
cannot find this Point any where direftly bolden. I But ſee ifa, and the next Head] 


There ſeem to be ſome ſtrong Opinions in the (g) Books, that the (6) Rol. Rep. 
Counterfeiting any Writings of an inferior Nature to thoſe above- men- . 
tioned, is not Forgery at the Common Law; alſo it hath been (5) holden, an. 55 
that che Forging another's Hand, and thereby receiving Rent due to him Rol. Abr. 66. 
from his Tenants, is not puniſhable at - 5 rarky & v7 rain it 5 pl. 8 * 
ſorely be proved by an Authorities, that ſuc e Crimes are wholly ach 40, 90. 
og — by — j, Law, as not deſerving a publick Proſecution; 12 . 
for the Opinion, that they are puniſhable by no Law, ſeems by no Means Cro Eliz. 296. 
to be maintainable, ſince many of them are moſt certainly. puniſhable by 853. 
Force of 33 H. 8. cap. 1. neither can it be a convincing Argument, that e 1 5 ; 
they are not puniſhable at Common Law, (i) becauſe they are of a private j 95 1 
Nature, as much as ocher Writings concerning ſuch Matters; yet no one yy, . 46. 
will ſay, that the making a falſe Deed concerning a private Matter, is not 3 Bulſ. 265. 
puniſhable at Common Law; but perhaps, ſays he, it may be reaſonable to () Hawk. P. 
make this Diſtinction between the Counterfeiting of ſuch Writings, the @ +» 009 
Forgery whereof, as in the above Caſes, is properly puniſhable as Forgery, : 
and the Counterfeiting of other Writings of an inferior Nature; that the 
former is in ĩtſelf criminal, whether any third Perſon be actually injured 
thereby or not; but that the latter is no Crime unleſs ſome one receive a 

3 But 


ad 1 1 3 TIT n 
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i 


Foꝛgery. 


2 


The King nd But 'theſe Opinions came fully to be conſidered in a late noted Caſe, 


Ward, Mich. here it was held, that the Counterfeiting a Releaſe or Acquittance for a 


12 Geo. 1. , , 

Sum of Money, though without Seal, was Forgery; and that it would be 
—_— Om roo moſt & Notion, and even a Reflection on the Common Law, to 
2 4. Raym. ſuppoſe it ſo defective as not to provide a Remedy againſt Offences of this 
1461. Nature. | | | 
* Page 569 (C) That Dffences of this Kind are made 


Fozgery by the Statute, and of the Puniſh⸗ 
ment to be inflicted on Perſons guilty of 


Foꝛgery. | 


J the 5 Eliz. cap. 14. it is enacted, That if any Perſon or Perſons, 

<* upon his or their own Head and Imagination, or by falſe Conſpiracy 
and Fraud with others, ſhall wittingly ſubtilly and falſely forge or make, 
or ſubtilly cauſe, or wittingly aſſent to be forged or made any falſe Deed, 
Charter or Writing ſealed, Court-Roll, or the Will of any Perſon or 
Perſons in Writing, to the Intent that the Eſtate of Freehold or Inheri- 
tance of any Perſon or Perſons, of, in or to any Lands, Tenements or 
Hereditaments, Freehold or Copyhold, or the Right, Title or Intereſt of 
any Perſon or Perſons, of, in or to the ſame, or any of them, ſhall or 
may be moleſted, troubled, defeated, recovered or charged, or ſhall pro- 
nounce, publiſh or ſhew forth in Evidence, any ſuch falſe and forged 
Deed, Charter, Writing, Court-Roll or Will as true, k:owing the ſame 
to be falſe and forged, as is aforeſaid, to he Intent above remembered, 
(except being an Attorney, Lawyer or Counſellor, he ſhall for his Client 
plead, ſhew forth, or give in Evidence ſuch falſe or forged Deed, &c. 
to the Forging whereof he was not Party or Privy,) and ſhall be thereof 
convicted either upon Action, or Actions of Forgery of falſe Deeds, to 
be founded upon the ſaid Statute, at the Suit of the Party grieved or 
otherwiſe, according to the Order and due Courſe of the Laws of this 
Realm, Sc. he ſhall pay unto the Party grieved his double Coſts and 
Damages, to be found and aſſeſſed in that Court where ſuch Conviction 
ſhall be; and alſo ſhall be ſet upon the Pillory in ſome open Market- 
Town, or other open Place, and there have both his Ears cut off, alſo 
his Noftrils flit and cut and feared with a hot Iron, Sc. and ſhall for- 
feit to the King the whole Iſſues and Profits of his Lands and Tene- 
ments, and ſuffer perpetual Impriſonment. 
And Par. 3. it is enacted, © That if any Perſon or Perſons, upon his or 
their own Head or Imagination, or by falſe Conſpirati:n or Fraud had 


with any other, ſhall wittingly, ſubtilly and falſly forge or make, or wit- 


tingly, ſubtilly and falſly cauſe or aſſent to be made and forged, any falſe 
Charter, Derd or Writing, to the Intent that any Perſon or Ferions ſhall 
or may have, or claim any Eſtate or Intereſt for Term of Years, of, in 
or to any Manors, Lands, Tenements or Hereditaments not bein 
Copyhold, or any Annuity in Fee-fimple, Fee-tail, or for Term ot Life, 
Lives or Years, or fhall, as is aforeſaid, forge, make or cauſe, or aſſent 
to be made or forged any Obligation, or Bill Obligatory, or any A cquit- 
tance, Releaſe, or other Diſcharge of any Debt, Account, Action, Suit, 
Demand, or other Thing Perſonal, or ſhall pronounce, publiſh or give 
in Evidence, except as is before excepted, any ſuch falſe or forged Char- 
ter, Deed, Writing, Obligation, Bill Obligatory, Acquittance, Releaſe 
| cc or 


— 


pay unto the Party grieved his double Coſts and 


— "I "I — lt. S 8 
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* br Diſcharge as true, knowing the fanie to be falſe and forged, and ſhall 
<< be thereof convicted by any of the Ways und Means aforeſaid, Ae 
to be foun 
and aſſaſſed in Court where the ſaid Conviction ſhall be had, and 
& ſhall be alſo ſet upon the Pillory in ſome open Market-Town, or other 
© pen Place, and there have one of his Ears cut off, and alſo ſhall ſuffer 
e Impriſonment for one Year, &c. | 

And by Par. 7 & 3. it ia further enacted, That if any Perſon of Per- 
<« ſons being convicted or condernned of any of the ces aforeſaid, 
* by any the Ways and Means lichired, ſhall, after any ſuch. his ot their 


£ r —. adv. — IC COIs 
— ——— — 


4 Conviction or Condemnation, eftſoons commit or te any of the ® Page 370 
e 


« ſaid - Offences in Form aforeſaid, that then every fuch ſecond Offi 
<< ſhall be adjudged Felony without Benefit of the Clergy, ſaving to all 
< Perſ6ns other than the faid Offetiders, and ſuch as tlaim to their Utes, 
< all Rights, Ee. which they ſtall have to any the Flereditaments of any 
<« ſuch Petſon ſo as is afort ſaid conviited or atfainted at uny Time before, 
00 Ge, faving alſo the Dower of ſuch Offendet's Wife, and the Right of his 
« Heim weed zue t AG AR en 3 alt; 905 Y 
Aud by Par. 16. It i further gnafted, 54 That all Juſtices of Oper and 
« Terminer, and Juſtices of Aſſiſe, ſhall have Power to inquire of, hear and 
'** determine the Offences aforeſaid. i e | 
- But it is provided, by Par. 9, 12, & 16. © That this AQ, or any Thing 
* therein contained, ſhall not extend to any Ordinaty or his Commiſſary, 
« (gc. for putting their Seal of Office rd any Will to be exhibited unto 
them, not knowing; the ſame to be falſe or forged, ot for writing of the 
< ſaid Will, or Ptobace of the ſame; nor to any Proftor, Cc. of any 
« Eccleſiaſtical Court, for the writing, ſetting Torth oe pleading of any 
« Proxy made accotding.tothe frical Law, for the Appearance of 
u any Perſon being cited to appear in ſuch Courts nor to any Archdeacon 
<«< or Officialffor putting their authentic Seal to the ſaid Proxy or Proxies; 
< nor to any Etclefiaſticat-Judge fot admitting the ſame ; nor to any Per- 
* ſon who ſhall pleador ſhew forth any Deed or Writing exemplified under 
t the Great Seal of England, or under the Seal of any other authentick 
1 Court of this Realm; nor to any Perſon who ſhall cauſe any Seal of any 
« Court to be fet to any ſuch Deed, Charter or Writing inrolled, not 
& knowing the ſame to be falſe or forged. | | 


| Ts the Conſtruftion of this Statute the following Points have been 
olden. 2 2 1 W 2 

. That a falſe Cuſtomary of a Copybld Manor made in Parchment, 
under the Seals of ſeveral Tenants of the Manor, and containing in it divers 


Dyer 322. gl. 


falſe Cuſtoms, apparently tending to the Diſheriſsn of the Lord, and fally 3. Leon. 108. 
pretending to be its Title, to be ſet forth by the Conſent of all he Tenang Hawk P 


and Allowance of the Lord, is within the firſt Branch of the Forgery men- 
tioned iri the Starute, as being a ſcaled Writing made to the Intent to moleſt 

2. That the Forgery of a Leaſe for Years, or of a Grant of a Rent- 
charge for Years, in the Name of one who is ſeiſed of a Freehold or In- 


herirance, is alſo within the ſaid firſt Branch of the Statute, becauſe the ſaig Hawk. P. C. 
Branch is peaned in general Words extending to any Moleftacion hatſoever 


of ſuch Eſtate, without mentioning any Eſtate or Intereſt, in the Claim 
whereof ſuch Moteftation all confift ; and from this Ground it follows, 
that theſe Words in the ſecond Branch of Forgety mentioned in the Statute, 
to the Intem that any Parſon thats any Eftate or Imereſ for Term o 

rar, 6c. are meant vitly of ſuch Forgeries which relate to ſuch an Eſtate 
or Intereſt in eſſe before. 


vol. II. 78 3. That. 


- $ 
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* 


Dye 302. pl. That the Forgery of a Will in a Writing of one poſſeſſed of loch ir an 


Be . C! Ede, mentioning a Bequeſt thereof, is within the-ſaid ſecond Branch of 

Hawk. the Statute, as being à falſe Writing, made to the lutent that ſome Perſin 
may claim an Eſtate, for Tears, notwithſtanding the faid Wr. makes no 
Re Mention of a Will, as the firſt dot. 

3 Leon. 170. 4. That the Forgery of a Leaſe of Lands in Ireland | is not within eicher 
oft the Branches of the Statute. 


| N 170. 6. That the Forgery of a Deed, cootaining a. Gift of mere Petſonal 


* 3 | Chattels is ale! no way within the Statute, the! Words gms to this Par- 
I 


1 * 
4 


2 Rol. Abr. : 
66. 

awk. P. C. 

186. cont, 

3 Iaſt. 171. 


3 Inſt. 171. ; 
Hawk. P. C. 
187. 


3 Inſt. 172. 
Hawk. P. C. 
187. not 57 the true Debt appearing in the Condition. . 0.) I! 
3 Inſt. 171. 9. That one, E been convicted of publiſhing Rs Deed, 
Hawk.P.C. may become guilty, of Felony by forging another Deed afterwards, 25 well 
187. as by publiſhing any ſuch Deed, notwithſtanding the ſecond Offence be not 
of the very ſame Nature with the firſt; for the Words of the Statute are, 
If any Perſon being. convicted or condemned. of am of ibe : Offences afmeſaid, 
Kc. ſhall after any juch men or em eftſoons commit any of lebe 


ſaid Offences. 
3 Keb. 3 56, 10. That ne e it be weokflap; 4 in every Proſecution upon the 
307. Statute, ſtrictly to purſue the very Words of itꝭ (for which Cauſe it. hath 
1 — — been reſolved, that an Indictment, ſetting forth the Forgery of a Writing 


2 Keb 129. indented, without adding that it was ſealed, is inſufficient;) yet there was 


2 Lev. 221i. no Neceſlity that the Tranſlation of the Words of the Statute ſhould be in 


Vent. 23, 24. proper Claſſical Latin, fo that it were intelligible; aud upon this Ground 
3 it hath been adjudged, that an Indictment ſetting forth, that the Defendant 
287. ſuper caput ſuum proprium did forge, Sc. ng thereby to expreſs that 
he did it of his own Head, is ſufficient. 
2 Lev. 111, 11. That upon an Indictment of Treſpaſs, * and publication of a 
221. Deed, a Verdict finding the Defendant. guilty de tranſgreſſiane & Forgeria 
3 Keb. 353. Preditiis, prout ſuperius in Indidlamento ſupponitur, is ſuffieient, becauſe theſe 
_ P. C. Words, de tranſgreſſione predie, include the Whole; allo perhaps ſuch a 
8 Verdict may be ſuſſicient for another Reaſon, becauſe the Offence is equally 
within the Statute, and the Puniſhment the very ſame, whether the Party 
be guilty both of the Forgery and Publication, or of one of them only. 
Keb. 707, _ 12, That if the Conveyance be defective, ſo as not to paſs the Thing 
742. 802, intended to be conveyed, yet it is, within the Act; as where:to an Indict- 
vs. 200 King ment of Forgery the Error aſſigned was of a Deed. inrolled, and the Ac- 
20d Fel. knowledgment laid eleven Months after the Inrolment; and it being ob- 


4 Geo 2. jected, that it being of a Bargain and Sale it can ee nor be "ow 
A | 
mined between The $9. and Croke, 2 Stra. 901. Barnard, "> B. 168, 441, 451. | 


* 


> ) = 2 1 * ed ts — ²ͤr St = COPY? ith... S — anact 


way binding to the Party without the Acknowledgment; but the Court 

held, that admitting the Acknowledgment eſſential, ſo that the Inrolment 

was not good, unleſs that appeared, (which they ſeemed to deny), yet that 

it was within the Statute; wy} gh there he a Flaw in the — 

ance forged, which 41 2 115 void, yet the Party 

may be impeached, moleſt MN. a Deed, which makes 

it within the Statute. | | 
By the 2 Geo, 2. cap. 25. reciting, that the Laws already in Force were t Made perpe- | 

not effectual for preventing the abominable Crimes of Forgery, it is enacted, ua.. | 

" That. if 9992 are make, furgẽ de n= paige ge or 5. = 1 on | 

** procure to be fallly made, forged, or counterfeited,, or. willipgly/a& or c, 22. f. 81. 

1. Ah in the falſe ltc ede br Cares ö ary Dia WIe © hang ON 

„ tament, Bond, Writing Obligatory, Bill of Exchange, ptomifi6ty Note | 

for Payment of Money, Indorſement or Aſſignment of any Bill of Ex- 2 

. & * change,. or.. promiſſory. Note. for. Payment of Money, _Acquitance gr Page 572 

« Receipt either for Money or Goods, with Intention to defraud any Per- Fitzgib. 57. 

„ ſon, knowing the ſame to be falſe, forged or counterfeited, then every & vide Hob. 

ff Woch Ferſop being chertof gpifiilly_{cooiftch, tadeprdjog. tc dhe (due pöngery in dhe 

« Courſe of Law, ſhall be deeepe@- guilty of Felony, without Benefit of Name of a 

« Clergy. Wille Perſon who 


never exiſted. 
Faſt, Or. Law 1416, : Forgery, of au Order on 


os equeſt for Delivery of Goods, of whigh the Perſon ſuppoſed 


„ — — 


61512044 n Tbat nc e bel 71k 
„ (Provided, hat 9. A make or 5 rk any n 
Corruption of Blood, 16k Heirs.“ | 


make, alter, | 
« forge or counterfeit, or cauſe or procure. to be fallly made, altered, © 
: 0 act or at in che Falſe Making! IEA 


* 1 


© guilty of Felony, and ſhall ſuffer Death as a 
e al 525] Sader 36 3-3 na 


f 4 
* 


Felon, without Benefit of | 

Funk „ ar ett The follows 
ent Ser at ti ide 2 fi £209 3g A ei Wes ing Forgeties- 
are alſo Felonies without Benefit of Clergy, wiz. Of Tefimenial of Juſtices by Soldiers or Mariners. 39 Elis, 


| 1 


” . * . * 6 
* 


c. 17. f. 3.—Of Authorities to transfer Stock, or prrſonatin; Proprietors. 8 Geo. 1. c, 22, 31 Geo. 2. 
c. 22. f 80,——Of Order for Payment of Annwities, or perſonating the Proprietor, 9 Geo. 1, c. 12, 1, 4. 

Geo. 2. c. 34. ſ. 8.--— Of new Stamps, or Receipts for Money payable on Indentures. 8 Ann. c 9. 

41, Of the Hand of the Aecountant-G:neral, Regifter, Clerk of the Report=Office, or any of the Ca- 
/hiers of the Bank. 12 Geo. 1. c. 32. . 9, —— Of Eaft India Bonds, 14.——Of South-fea Common Seal 
Bonds, Receipts, or Warrants for Dividends, per various Statutes, ſee the Tables. Of Mediterranean Paſo 
ſes.” 4 Geo''2. Cc. 18;——Of any. Entry of Acme f. Of Bargainor in,Bargain and Sale in the 
Rexiftry of Tord, the ſecond Offence. © 8-Geo: 2. ©. 6. ſ. 31. — Of San for marking Gd and Silver. 
31 Geo. 2. c. 32. f. 15,——Of Policies of Royal Exchange. and London Aſſurances. 6 Geo. 1. c. 18. 1. 13. 
Of Debentures. 5 Geo. 1. e. 14. f. 10. —0Of the Marks on Leather — On Linen. — Of the Common 
Seal of the Pant, or of Bank-Notes. —Of Excheguer- Bills. — Of Lotlery- Orders — Of Stamps, c. ſee the 
Tables. Of Regiſter. or Licence of Marriage. 26 Geo, 2. c. 33. ſ. 16.— Of Seamen's Tickets, Wills, 
Tc. 9 Geo. 3. c. 30. f. 6.——Of the Hand of the Receiver of the Præfines. 30 Ged. 2. c. 14 f. 9. 


* 


—0f avy Warrant or Order for Payment of Money, or Delivery of Gods, 7 Ged. 2. c. 22, 
Fopeſtalling. 


— — 
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Foreftalling, 


(a) What it is at Common Law, and how puniſhed. 57 
(B) What it is by FRET: aud how teſttained and 
puniſhed. 572. 


* 
e _— 


(A) What it is at Common Law, and how 
puniched. 


LL unlawful Endeavors to enhance the Price of any Com- 


2 = modity, which is ſo 3 to Trade and Commetee, and 
_ Bro lodiet- injurious to the Publick in comes — the Notion 
ment 40. Foreſtalling, which i — wal 
her Offences of the like Nature; and are güne tz, Fit: at Fine and Im 
page 573 ment anſwerable to the Heinouſnes of the Offence upon an Ind Rment 
at Common Law. 


88 Offences of this Kind are theft of falſe Rumours, 
Hawk. P. C. Things in a Market before the accuſtotned Hour, or Buying and Se js 
234. again the ſame Thing in the ſame Market, and other ſuch like Devices. 
41 if a Perſon (a) within the Realm buys any Merchandize in Groſs, - 
— 196. and ſells the ſame again in Groſs, ts an Offence ofthis Natur, for here 
ate's P- ©: che Price is enhanced, becauſe, palſing through feveral Hands, eac 
) But any Endeavour to make his Profit of it. 


whether he be a 80 WA erge- Merchndie, into the n e 
; loft. 196. Hale P. C. 152. 


Oro. Car. 231. So the bare In groſſing of a whole Commodity with an Intent to ſell ic at 
Hawk. P. C. an unreaſonable P rice, Nr ee for if 


2350 ſuch Practices were allowed, a rich Man might ingroſs into his Hands a 
whole Commodity, and then fell it at what Price he ſhould think fit. | 
3 bt 197 Alſo even the Buying of Corn in the Sheaf is an Offence at Common 


ales F. C. Law, becauſe it tends'to enhance, which ſhews how jealous the Law is of 
15 all Practices of this Kind. 


(B) Cahat it is dy Dtatute, and how reſtrain⸗ 
| ed and puniſhed, 


HE Statutes relating hereunto, are 23 E. 3. cap. 6. 6 Rich. 2. 

cap. 10. 11 Rich. 2. cep. 7. 1 H. 4. cap. 17. 14 H. 6. cap. 6. 

25 H. 8. cap. 2. * 3 G4 E. 6. cap. 21. 5 & 6 E. 6. 
cap. 


— — — * * A 
— — ũ——— ͤ — 


Fozeſtalling. 
cap. 14. 5 Eliz. cap. 5 and 12. 13 Elz. cap. 25. 21 Jac. 1. cap. 22. 
and 1. & M. ſeſſ. 1. cap. 12. 31 Ges. 2. cap. 40. 

But the principal Statutes are: ,, The 5 & 6 E. cap. 14. by which 
it is enacted. That whoſoever ſhall buy, or ,cauſe ro be bought, any 
4 Merchandize, Victual, or any other Thing whatſoever (a) coming by (e) On this 
Land or by Water toward any Market or Fair to be fold in the fame, or Cl“ uſe it bach 
« coming toward any City, Port, Haven, Creek or Road ef this Realm, . m. 
or Wales, from any Parts beyond the Sea to be fold, or make any Bar- 1:diament, 
gain, Contract or Promiſe, for the having or buying the ſame, or any charging the 
« Part thereof ſo coming as aforeſaid, before the fame ſhall be in the D-fencant 
„Market, Fair, City or Port, Sc. ready to be fold, or ſhall make any 7s "> fk 
« Motion by Word, Letter, Meſſage, or otherwiſe, to any Perſon or Per- ; place near 
« ſons, for the 1 the Price or dearer Selling of any Thing above- B. and there 
© mentioned, or elſe diſſuade, move or ſtir any one coming to the Market, baying of bim 
© or Fair, to abſtain or forbear to bring or convey any of the Things above er te 
<« rehearſed, to any Marker, Fair, City or Port, Sc. to be fold, ſhall be et be n 


about to ſell 
« deemed a Foreſtaller.“ | | 2 the Marker 
| of B. is 
inſufficient, without alledging expreſsly, that the God were coming to the Marker to be fold. Rol. 
Rep. 421. | | 


” TIE — —_ 


— 


And by the ſaid Statute, par. 2. it is enacted, That whoſoever ſhall 
„by any Means regrate, obtain, or get in his Hands or Poſſeſſion, in any 
« Fair or Market, any (5) Corn, Wine, Fiſh, Butter, Cheeſe, Candles, 
„ * Tallow, Sheep, Lambs, Calves, Swine, Pigs, Geeſe, Capons, Hens, Page 574 
* Chickens, Pigeons, Conies, or other dead (c) Victual whatſoever that 
„ ſhall be brought to any Fair or Market to be fold, and do ſell the fame (5) Thit the 
again in any Fair or Market holden in the ſame Place, or within four Cn 1 
„ Miles thereof, ſhall be taken for a Regrator.” | 


neent to 
| make Starch 
of it, and then to ſell it, is not within the Statute, becauſe it is not booght to be ſold again in the fame Na- 
ture in which it was bought, but to be firtt altered by a Trade or Science, and then fold again. Bridg. 5. 6. 
Hawk P. C. 237. Nor for the ſame Reaſon does the Baying of Corn in order to make Meal of it 
ſeem do be within the Statute. Moor 595. pl. $10. Cro. Car. 231. . Owen 135- Nor the Buying 
of Barley with an intent to make Malt ot it. Cro. Car. 231. 3 Inft. 195. cont. Owen. 135. But this 
laſt is excepted by an expreſs Proviſo, par. 7. in the Statute. But the Buying of Coro, ard turning it 
into Malt in another's Houſe, being fo large a Quantity that u could not be malted in the Buye 's own 
Houſe, is not within the Benefit of this Exception. Owen 135. () It hath been held, That buying Salt 
is a ViAual within this Statute, as being oeceffary for the Food and Heth of Man, and ſeaſoning and mak- 
ing wholeſome other Viflusls 3 Inſt. 195. Hale's P. C. 152. Cro. Car. 238.——But nei her Apples, 
Cherries, nor ether ſuch like Fruits, are within the Intent of the Statue. 3 Init. 193. Hale's P. C. 152. 
Oto. Car. 231. Owen 135. Cro. Jac. 214.— Nor Hope. Cue. Car. 231.— Nor Malt. z latt. 196. 
Hale's P. C. 15 2. cont, Owen 135. Rol. Rep. 12. 


* 


— 


1 See infra, the laft Note. 


And it is further enacted by the ſaid Stature, per. 3 © That whoſoever 
& ſhall (4) engroſs or get into his Hands, by Buying, Contracting or Pro- (4) That au 
* miſe of taking, other than by (e) Demiſe, Grant or Leaſe of Land, orTithe Indictment, 
« of any Corn growing in the Fields, or any other Corn or Grain, Butter, which charges 
c Cheeſe, Fiſh, or other dead Victuals wharſocver, within the Realm of 1 
England. to the Intent to ſell the ſame again, ſhall be rc puted an unlaw- bought lo 
ful Ingroſſer.“ 


much Corn, 


| | Sc. is inſuffi- 
cient, for the Words are, Shall eng reſi or get into bis Hand ty Paying, Sc. ard therefore muit be precitely 


purſued, 2 Leon. 39. (e) That there is no Neceſſty in an In=foraztion or Iudict ment to ſay that the De- 


. fendant did not come by it by a Demiſe of Land, c. but that the Defendant, if he have any ſuch Matter to 
alledge in his Defence, may give it in Evidence. Jon. 157. 


And it is farther enacted by the ſaid Statute, par. 4, 5, and 6, © Thar 
« whoever ſhall offend in any of the Things before recited, and be thereof 
Vor. II. | it NR | * culy 


\ 


Fozeſtalling. 

* duly convicted, ſhall for the firſt Offence ſuffer Impriſonment for two 

« Months, and forfeit the Value of the Goods ſo by him bought or had 

and for the ſecond Offence ſhall ſuffer Impriſonment for one half Year, 

(a) And * and forfeit the (a) double Value of the Goods, c. and for the third 


therefore no © Offence ſhall be ſet on the Pillory, and forfeit all his Goods, and be com- 


Information mitred to Prifon during the King's Pleaſure.” 

for ingroſſin : N 
8 Sc. — to the Statute, is good, which doth not expreſily ſhew the Qaan:ity of the Thing in- 
groſſed ; and on this Foundation it was adjudged, that an Information for iogroſing Corn, the Quantity where- 
of was expreſſed by the Word Cumulus, was ioſufficient. 2 Bulſt. 317. Car. 381. —— Bat it is ſaid, 
that an Indictment for ingroſſing mognam quantitatem framenti is ſufficient. 6 Mod. 32.4+———{ We ſhould 
ſuppoſe the Buying great Quanuties of Corn, to turn into Meal or Malt, muſt be within the Statute, at feaſt 
in many Inſlances. But the Circumſtances of each Caſe mutt determine the Judgment of a Juy.j—Perhaps 
in this Country there is not a Statute more beneficial for the Poor, and, in Fact, for the People in general, 
nor a Law to which ſo little Attention is paid, or the Execution whereof is ſo ſhame fully neglected. The 
conſtant Practice of the Saleſmen of Cattle in Smithfield Market, fufficiently juſtifies the ſevereit Cenſures on 
this Subject.] 


— 
_ 


t The Stat. 12 Geo. 3. c. 71. repeals 3 &4 Ed.6. 5&6Ed.6. 3Ph.&M. 5 Eliz. 15 C. 2. and 
Part of 5 Ann. and all Acts inforcing them. | | 


e * Fozteiture. 


co. Lit 5 a. Orfeiture is a Word often made uſe of in the Law, and in Civil 
Caſes is uſually applied to Alienations and Diſpoſitions made by 
thoſe who have bur a particular Eſtate or Intereſt in Lands or Te- 
nements, to the Prejudice of thoſe in Remainder or Reverſion ; 
alſo the Omiſſion or Neglect of a Duty which the Party binds himſelf to 
perform, or to the Performance of which he is injoined by the Law, is 
upon the Breach or Neglect thereof called a Forfeiture, that is, the Ad- 
vantages accruing from the Performance of the Thing are by his Omiſſion 
defeated and determined. | 
In this Senſe of the Word the principal Matters relating to Forfeiture 
are conſidered under the Titles Eſtates for Life, Copybold, Conditions, Obli- 
gations, and Title Offices z and therefore in this Place we ſhall conſider it 
only as it relates to Crimes and Offences, for which the Party is puniſhed in 
$ Seethiy his Eſtate and Poſterity. 5 | | 
Subject fully | 
conſidered, on Principles of Reaſon, Juſtice and Policy, in Confiderations on the Law of Forfeiture for High 
Treaſon, In High Treaſon, the Forfeiture accrues to the Crown, (of whomſoever the Land is holden} 
prepter delichum texentis, and this though the Blood of the Heir is ſaved, for the Offence is purged by that ; 
but in F-leny, ſaving the Blood preſerves the Deſcent to the Heir, becauſe the Lord is inuiled by Eſcheat 
propter defetum Sanguinis, Foſter 223. » 


(A) Foz what Crimes an {fender ſhall fozfeit his Lands 
at Common Law. 575. | 
(B) Fo2 what Crimes his Goods and Chattels $577. 


C) Fo2 what Crimes by Statute. 579. 
(C] Foz f by 57 0 


Foꝛfeiture. N 


(D) To what Time the Fozfeiture ſhalt have Relation. 581. 


(E) GUhat is to be done with the Offenders Goods bekoze 
-Conviition. 582. 


(F) Where the Wife ſhall loſe her Dower. 383. 
(G) pow far the Blood of the Offender is coxrupted. 534. 


. — 


(A) Jo what Crimes an Offender chall foꝛ⸗ 
feit his Lands at Common Law, 


B Y the Common Law, all Lands of Inheritance whereof the Offender is Co. Lit. 8. 
a 


ſeiſed in his own Right, and alſo all Rights of Entry to Lands in the 3 loft. 19. 

nds of a Wrong-doer, are forfeited to the King on an Attainder of High 

Treaſon, although the Lands are holden of another ; for there is an Excep- 

tion in the Oath of Fealty, which faves the Tenant's Allegiance to the 

King; ſo that if he forfeits his Allegiance, even the Lands held of another 

Lord are forfeited to the King, for the Lord himſelf cannot give out Lands 
but upon that Condition. 

Alſo upon an Attainder of Petit Treaſon or Felony; all Lands of In- z aft. 19. 
heritance whereof the Offender is ſeiſed in his own Right, as alſo all 
Rights of Entry to Lands in the Hands of a Wrong-doer, are forfeited to 
the Lord of whom they are immediately holden; for this by the Feudal 
Law was deemed a Breach of the Tenant's Oath of Fealty in the higheſt 
* Manner, his Body with which he had engaged to ſerve the Lord being * Page 576 
forfeired to the King, and thereby his Blood corrupted, ſo that no Perſon 
could repreſent him; and conſequently, dying without Heir, the Lord is in 
by Eſcheat. | 

But the Lord cannot enter into the Lands holden of him upon an 
Eſcheat for Petit Treaſon or Felony without a ſpecial Grant, till it appear 191. 
by due Proceſs, that the King hath had his Prerogative of the Year, Day *Hawk.P.C. 
and Waſte. 445. 

And as to this, ſince the Statute of Prerogativa Regis, it ſeems to have 
been generally holden, that the King has a Right, not only to waſte the 
Lands of Inheritance, which a Perſon attainted of Felony held immediately & wide 
of any other Lord, but alſo to hold them over for a Year and Day; and zHawk. P. C. 
by ſome he had always this Right, but according to others he had an- 
ciently a Right only to the Waſte, and the Year and Day was given him in 
lieu of it. | 

As to Lands whereof a Perſon attainted of High Treaſon (a) dies ſeiſed Co Lit 2. 
of an Eſtate in Fee, they are actually veſted in the King without any Office, 4 Co. 58. 
becauſe they cannot deſcend, the Blood being corrupted, and the Freehold V 1 
ſhall not be in Abeyance. 7 But by 


the Common 


La 
Lands were not veſted in the actual Poſſeſſion of the King during the Life of the Offender. 3 Co. 1 f 


P. C. 19. Bro. Coron. 208, 210. Leon. 21. Co. Lit. 2. 


It is ſaid, that the Inheritance of Things not lying in Tenure, as of 31nf. 19. 21. 
Rent-Charge, Rent-Seck, Commons, c. are forfeited to the King by an Hawk. P. C. 
Attainder of High Treaſon z and that the Profits of them are alſo forfeited 449: 
to him by an Attainder of Felony during the Life of the Offender, and 
that the Inheritance ſhall be extinguiſhed by his Death; for it cannot eſ- 


cheat, becauſe it lies not in Tenure z neither can it deſcend, becauſe the 
Blood is corrupted. 


It 


Foꝛfeituxe. 


5 It ſeems agreed, that no (a) Right of Action to Lands of Inheritance 
etz“ couid ever be forfened; neither could (b) a Right of Entry into Lands 
(5) 3 lot. 19. whereof there was a Tenant by Title, nor an /c) Uſe, except where Land 
3 Co. 2, 3. had been (4) fraudulently conveyed with an Intent to avoid a Forfeiture , 
„3 Jed. 19. nor a (e) Condition be torfeited before 33 H. 8. c. 20. infra, 579. neither 
()zRol.Abr. ould Land in (f) Tail be forfeited after the making of Ven. 2. 13 Ed. 1. 
0 Toft. . c. 1. any lor ger than for the Life of the Tenant in Tail, till 26 H. S. c. 13- 


(f) 3nd. 19. infra, 579. 
Stamf. P C. 


157. Plow. 554. Dyer 289. pl. 55. Co. Lit. 130, 372, 391. 


3 If 19 The Profits of Lands, whereof one attainted of Felony is ſeiſed of an 
F 2. % Eſtate of Inheritance in his Wife's Right, or of an Eſtate for Life only in 
Fo ſeitare 23. bis own Right, are forfeited to the King, and nothing ſhall go to the 
. 4. Lord. 
Bail. 13. All Cuſtomary Eſtates of Inheritance are forfeited by an Attainder of 
2 Brownl. Treaſon or Felony, unleſs there be ſome particular Cuſtom to the contrary, 
. Sc. zs in Gaveltiad, becauſe the Perſon is civiliter mortuns by the Attainder, and 
Go. therefore is diſabled to have or hold any Eſtate, or to have any Property in 
2 Jon. 151, any Thing; and therefore if a Perſon be ſeiſed in Fee of a Copybold, and 
189. be atrainted of Treaſon or Felony, the Copyhold is in the Lord without 
Lev. 263. any Preſentment of the Homage, becauſe it is againſt the Nature of a Court- 
ug rh Baron to inquire of Criminal Matters or Offences againſt the King; and ſuch 
5 Co. 115. Homage is at the Will of the Lord, and often influenced by him; bur if a 
Co. Cop. ſea. Copy holder be convicted of Felony, and preſented by the Homage, by 
58. Special! Cuftom the Eſtate may be forfeited to the Lord; but this is only by 
e 515. the Spe ial Cuſlom, ſince the Copyholder is not diſabled by the Convidtion 
: to hold the Eſtate, as he is if he was a/tainicd; and therefore ſince it is 
by the Cuſtom only that ſuch Forfeiture accrues, it muſt be in the Manner 
which the Cuſtom has ſettled it, which is by Prefentment of the Homage; 
but if a Copyhold is granted for Life, and by another Copy the Reverſion 
Page 577 is granted “ to another, Habend. after the Death of the firſt Copyholder, or 
Surrender, Forfeiture or other Determination of the firſt Eſtate ; the firſt 
Copy holder commits Murder, and is thereof attainted, the King pardons 
the Murder and the Attainder and all Forfeitures thereby; in this Caſe, he 
in the Reverſion is intitled to the Eſtate ; for the King cannot have it for 
the Baſeneſs of the Tenure, ſince he cannot be Tenant at Will to any Per- 
ſoa ; and the Lord cannot have it, becauſe he cannot be Tenant to him- 
ſelf ; therefore the particular Eſtate of Tenant for Life being extinguiſhed, 
+ On Centif- the Reverfioa immediately commences. 
_— MS. i SS poſſeſſed of Lands forfeited, and did not diſcloſe them 
accorcins to Statute; the Court won'd not grant Scire facias, but ſaid they proceed as for Lands forfeited for 
High Treaſon. Bund. 14.—— But by Stat. 4 Geo. 1. c. 8. on ſuch Certificate, the Exchequer is to 
proceed as on an Irqu fitzoe ; and the Court afterwards ordered a Scire facias on ſuch Certificate, as on an In- 
quiũuon found. Banb. 15. ; | 


— 


B) Ok the Foꝛfeiture of Goods and Chattels. 


R A LL Things whatſoever, which come under the Notion of a Perſonal 
8 Eſtate, and which a Man is intitled to in his (g) own Right, whe- 
| ther 


12 Co. 12. | 

C) Bat not thoſe which he hath as Executor or Adminiſtrator to another. Cro. Car. 566.—Alſo a Term 
l:mited to Executors, and not veiled in the Party himſelf, is not forfeitable. 2 Leon. 5, 6, And. 19. 
Moor 1co. Dyer 309, 310. | 


Foꝛtfeiture. 


ther they be in Action or Poſſeſſion, are forfeitable in the following Inſtan © 


ces to the (a) King, for the Trouble and Charge he has been at in holdin 
ane neee | 1 1 

| Manor, or 
other private Perſon, may have bona Falun & Fugitivorum, but they muſt be claimed of Grant, and 
not by Preſcription, becauſe no Man can preſcribe Rs bo. Cans IO Ra cad 
and the Goods of Felons and Fugitives cannot be forfeited without Matter of Record, which preſuppoſes 
the Mcmory of that Continuance. 5 Co. 109. 46 E. 3. 16. 


_ 


Alfo Perſonal Things, ſettled by Way of Truſt on the Offender, are as Cro.)ac 312. 
much forfeited as if he had the legal Intereſt, or were in Poſſeſſion of them; Hob. 214. 
as if a Bond be taken in another's Name, or a Leaſe made to another in 
Truſt for a Perſon who is afterwards convicted of Treaſon or Felony ; theſe 
are as much liable to be forfeited, as a Bond made to him in his own Name, 
or a Leaſe in Poſſeſſion. 

Alſo the Truſt of a Term granted by a Man for the Uſe of himſelf, his 
Wife and Children, &c. is hable in like Manner to be forfeited, if fraudu- Co. 564. 
lently made with an Intent to avoid a ſubſequent Forfeiture, but it ſhall be 563, —_ 
forfeited fo far only, as it is reſerved to the Benefit of the Party himſelf, if Lev. 279. 
made bona fide, whether before or after Marriage, for good Conſideration Lane 54 113. 
without Fraud, which is to be left to a Jury on the whole Circumſtances — + I ag 
of the Caſe, and ſhall never be preſumed by the Court where it is not ex- a1. 


And. 294. 
preſly found. | Raym * 


2 Rol Abr. 34. 
Rol. Abr. 343. March 45, 88. Sid. 260, 403. Keb. 90g. 


But the Power of Revocation of the Truſt of a Settlement reſerved to the 
Grantor is not hable to be forfeited, if it depend upon ſomething Perſonal * 
to be done by the Grantor himſelf, as the making the Deed of Revocation Mod. 18 38. 
under his Hand and Seal. T Vent. 128. 
| | 10 Mod. 116, 120, 124, 359, 361, 367, 415, 


4 See infra 581. Note. 


A Man forfeits all ſuch Perſonal Eſtate I in the following Inſtances, f Grants of 


Felons Goods 
how to be inrolled, 4 & 5 W. & M. c. 22. ſ. 1. 


. Upon a Conviction of Treaſon or (5) Felony, as is clearly agreed by ; Co 109. 
all the (5) And there- 


fore a Perſon 
convicted of Mazflazghter, and making Purgation, as was the ancient Practice, or burnt in the Hand ac- 
cordieg to the preſent, forfeits his Goods and Chattels, but not his Lands, for the King hath loſt a Subject; 
and therefore the Party is pumiſhable, though in a more gentle Manner than when there is a ſedate and de- 
liberace Revenge. 5 Co. 110— That a Perſon convicted of Hereſy forfeited neither Lands nor Goods, 


b<cauſc the Proceediogs againſt him were only pro ſalute anime. Doct. and Stud. I. 2. c. 29. Hale's P. C. 4 


* 2. Upon the Coroner's Inqueſt taken on (c) View of a dead Body, and o Page 578 
finding him guilry either as Principal or as Acceſſary (d) before the Fact, Stuandf. P. C 
and that he for the ſame, whereby he forfeits his Goods abſolutely, and 8 

the Iſſues of his Lands, till he be acquitted or pardoned. Hale's P. C. 


. | 271. 
Keilw. 68. b. Dyer 239. pl. 36. 5 Co. 110. (c) And that in ſach Caſes where the Coroner cannot 
have. the View of the Body, the King ſhall intitle bimſelf to the Goods and Chattels vpon a Prefentment. 


5 Co. 109. (4) Secas if he be found Acceſſary after, for the Indictment is ſo far void, Staundf. P. 
C. 184. | 


3. Upon a Jury's finding that the Defendant fled at the ſame Time that Keilw. 68. 
they acquit him of an Indictment of Capital Felony, or, as ſome ſay, of LES * 
Larceny, before Juſtices of Oyer, &c. but ſuch a Finding cauſes no For- in. 


tciture of the Iſſue of the Land, becauſe by the Acquittal the Land is diſ- Stands. 184. 
Vol. II. | 4.0 charged; 


Forfeiture. 


au HY 


charged; neither will it have any Effect as to the Goods, if the Indictment 

were inſufficient, or if the Flight be diſproved on a Traverſe, which, as all 

2gree, may be taken to any fuch Finding, except that by a Coroner's In- 
% For this queſt, and, as (a) ſome fay, even to that, as well in reſpect of the Flight, 
wide Tu. Co- as of the Particulars of the Goods. | 


4. The Goods of Perſons outlawed are forfeited to the King, for the 


5 _— Rcriring from the Inquiries of Juſtice is held ſo criminal in the Eye of the 
I . £ 


Oatawry, 1% that ir is puniſhed with the Loſs of Goods fo long as the Outlawry 
(5) Fitz " fiands in Force. So (6) if a Perſon make Default till the Award of an Ex- 
Coron. 181. #zemt, either upon an Appeal or Iadictment of a Capital Felony, he forfeits 
Forfeitere 23. his Goods, unlefs he was pardoned before the Exigent was awarded; and it 
pe ag 6 C. 15 (c) holden, that the Law is the fame as to ſuch a Default opon an In- 
oF"; * did ment of Petit Larceny, and that wherever Goods are fo forfeited th 


rog. 47- are not ſaved by an Acquirral at the Trial; (4) but by a Reverſal of the 


Bro. Corn S. Award of the Exigent they are ſaved, whether ſuch Reverſal be for an Error 
mm 0 either in Fact or in Law, as for the Impriſonment of the Defendant at the 


41 AM. fl. 13. Time when the Exigent was awarded, or for a Detect in the Indictment, 
22 Al pl. 11. Appeal or Proceſs. 

Cro. tlz. 4. 

72. ( Hale P. C. 27r. (J 5 Co. 110, 111. 43 E. 3. 17. Hale'sP. C. 271. Co. Lit. 259. 
Cro. Jac. 404. Standf. Prerog. 47. 


5 Co 103. 5. If a Man be Fels de ſe, or if a Felon be killed in the Robbery, or by 
Fitz. Cee. reſiſting in order to eſcape, he forfeits his Goods and Chattels; for when 


289, % F C a Man thus forfakes Lite, all his Goods and Chartels are derelict ; 


184. and therefore the King ſhall have them as the Maintainer of public Juſ- 
— tice. | 
low. 200. 


5 Co. 199. 6. If a Felon waives, that is, leaves any Goods in his Flight from thoſe 
3 loſt. 134. who either purſue him, or are apprehended by him fo to do, he forfeits 
Cro Elgg them, whether they be his own Goods, or Goods ſtolen by him; and at 

Common Law, if the Owner did not purſue and appeal the Felon, he 
(-) Bat for Joſt the Goods for ever; but by the (e) 21 H. 8. cap. 11. for encouraging 
* pc. the Proſecution of Felons it is provided, that if the Party comes in as Evi- 


1-0. Ang Cence on the Indictment, and attaint the Felon, he ſhall have a Writ of 
that aSal- ina Reſtitution. | 
a Market | | 


Orert does not fo far alter the Property of the Goods, but that upon a Proſecution by the Perſon from whom 
they were Lolen, be ſhall have them again. Tit. Fairs and Markets. 


5 Co. 109. And here we may obſerve a Difference between Goods waived, Strays 
Fexly's Cale. and the like, and Goods forfeited for Felony or Flight; for, as it has been 
| obſcrved, Goods forfeited for Felony are nor in the King without an Office 
found of fuch Felony or Flight, becauſe the Property cannot alter without 
| Matter of Record; but Goods waived are in the King without Office, be- 
cauſe there the Property is in no Body; and therefore by public Agree- 
* Page 579 ment is put out of the Finder, in whom it was by the State of Nature, 
| is veſted in the King as a Recompence for his Trouble and Charge in 

+ IF A. has a the Execution of Juſtice. F | 
88 is attainted on 8 & g W. 3. c. 26. relative to coining ; it is forfeited to the Crown. Kirten v. 
Horton, Foſter 223.——Tezant at Will hath not any Thing to forfeit. Dem v. Fearnfide, 1 Will. 176. 


(C) Foz 


Foxfeiture, 


© (C) Fox what Crimes by Statute. 


Y the 26 H. g. cap. 13. it is enacted. That every Offender and Of- 
«* fenders, being hereafrer lawfully convicted of any Manner of High 
** Treaſo0ns by Preſentment, Confeſſion, Verdict or Proceſs of Outil.wry, 
according to the due Courſe and Cuſtom of the Common Laws of this 
* Realm, ſhall loſe and forfeit to the King, his Heirs and SuccefT ors, all 
* ſuch Lands, Tenements and Hereditaments, which any ſuch Off-nder 
* or Offenders ſhall have of any Efizte of Io her tance in Uſe or Poſſeſſion, 
* by any Right Tide or Means, within the Realm of England, or elſe- 
* where within any of the King's Dominions, at the Time ot «ny ſuch Trea- 
* ſon committed, or at any Time after, ſaving to every Perf>n and Per- 
* ſons, their Hears and Succeffors, other than the Offenders in any Trea- 
& ſons, their Heirs and Socceſſors, and fuch Perſon and Perions as claim 
« toany their Uſes, all ſuch Rights, Tules, Intereſts, Poſſcfſions, Leaſes, 
* Rents, Offices and other Profits, which they ſhall have at the Day of 
*« committing ſuch Treaſons, or at any Time before, in as large and 
«* ample Manner, as if this Act had never been had nor made. 

And by the 33 H. 8. cap. 20. it is enacted, That if any Perſon or 
© Perſons ſhall be attainted of High Treafon, by the Courſe of the Com- 
„ mon Law or Statutes of this R-alm, in every fuch Caſe every ſuch At- 
t tainder by the Common Law ſhall be of as good Strength, Value, Force 
« and Effect, as if it had been done by Authority of Parliament; ard that 
« the King, his Heirs and Succeffors, mall have as much Beacfir and 
« Advantage by ſuch Arrainder, as well of Uſes, Rights, Entrics, Condi- 
* tions, as Poſſeſſions, Reverſions, Remainders, and all other Things, as 
« if it had been done and declared by Authority of Parliament; and (hall 
« be deemed and adjudged in actual and real Poſſeſſion of the Lands, Te- 
* nements, Hereditaments, Uſe-, Goods, Chattels, and all other Things 
« of the Offenders fo atrainted, which his Highneſs ought lawfully to have, 
% and which they, being fo attainted, ought or might lawfully loſe or for- 
« feit, if the Artainder had been done by Authority of Parliament, with- 
« out any Office or Inquiſition to be found of the fame; any Law, 
« Statute or Uſe of the Realm to the contrary thereof in any wiſe not- 
« withſtanding. * 

% Saving to all and every Perſon and Perſons, and Bodies Politick, and 
& their Heirs, Aſſigns and Succeſſors, and every of them, (other than ſuch 
« Perſon and Perſons which bereafter ſhall be attainted of High Treaſon, 
c and their Heirs and Affigns, and every of them, and all and cvery other 
« Perſon and Perſons claiming by them or any of them, or to their Uſes, 
« or to the Uſes of any of them, after the fad Trraſons committed) all 
« ſuch Right, Title, Uie, Pofſ-iFon, Entry, Reverſions, Remainders, In- 
<« tereſts, Conditions, Fees, Offices, Rents, Annuities, Commons, Leaſes, 
« and all other Commodities, Profi:s and Herteditaments whatſoever they 
« or any of them ſhould, might or ought to have had, if this Act had ne- 
<« yer been had or made.” + F For the 


Treaſons in 


Eliz. c. 1. concerning the Papal Supremacy, 5 Eliz. c tr. and 18 Eliz. c. 1. touching the Coin, no 
7 of Lands ſhall be bat da-ing the Life of the Offender. And vide 7 Ann. c. 21. and 17 Geo. 2. 
c. 29. For the Treaſons in 8 & g W. 3. C 25 and 15 and 16 Geo. 2. c. 28. the Lands are forfeited— 
The Blood is not corrupted for nher. Toter 223. | 


In the Conſtruction of theſe Statutes the following Opinions have been 
holden. EF 
* 1, That neither of theſe Statutes are repealed by 1 Ma. Seſ. 1. cap. 1. Page 580 
which enacts. That no Pains of Death, Penalty or Fortcicure, ſhall 2 Staundf. P. C. 
| « ſuc 387. 


Foꝛfeiture. 


3 Inſt. 19. © ſue to any Offender, for the doing any Treaſon, Petit Treaſon, or Miſ- 
one 28. © © priſion of Treaſon, other than ſuch as be within the Statute of 25 E. 3. 
2 Hawk. F.C. « ff. 5. c. 3. ordained and provided ;* for the Words, other than ſuch, 


vo” Sc. have been conſtrued not to extend to the Pains, c. mentioned in 
the Beginning of the Sentence, but tothe Offences mentioned in the End 
of it. | a 
Staundf. P. C. 2. That Eſtates in Tail are forfeited by Force of theſe Words in 26 H. 
187. 8. c. 13. (ante 579.) of any Eſtate of Inheritance, which muſt be void, it 


Co. Lit. 372, do not include Eſtates in Tail; (a) alſo Lands eo to a Man and his Wife 
50 Pyer 322, and the Heirs of their two Bodies, are as much forfeited by his Attainder, 
pl 27. ad. as Lands given to him and the Heirs of his Body. + 

udged. | | / 

+ If 4. intails his Eſtate in Scotland on himſelf for Life, Remainder to B. his eldeſt Son, and the Heirs 
Male of his Body, Remainder to the Heirs Male of 4." own Body, with ſabſequent Limitations, and the 
Reverſion to the Heirs and Aſſigns whatſoever of A. with prohibitive, irritant and reſolutive Clauſes ; and 
A. dies, leaving B. and another Son, C. B. is attainted of High Treaſon ; the Eſtate is forfeited to the 
Crown during bis Life, and the Continnance of ſuch Iſſue Male of his Body as would have been inberitable 
to the ſaid Eſtate 7ai/zir, and alſo for ſuch Eſtate and Intereſt as veſts in him by the Limitation to the Heirs 
whatſoever ot A. after the Subſtitutions determined; and after the Death of B. and Failure of his Iſſue 
Male, C. ſhall ſucceed, by virtue of the Subſtitution to the Heirs Male of the Body of 4. Foſter 95. 
Tf the Eſtate is limited to 4. and the Heirs Male of his Body, without any previous Limitation to bis Son 
B. and B. on his Father's Death becomes intitled as Heir of his Body, and is attainted of High Treaſon, 
the whole lntail is forfeited by his Attainder, as long as there are Heirs Male of the Body of 4. Foſter 102. 


1 2 3. That neither a Right to (b) a Writ ef Error to reverſe an erroneous 
( EN Common Recovery, (c) nor a mere Right of Adlion to Lands in the 
5 of Hands of a Stranger as of a Diſcontinuee, or of the Heir of the Diſſeiſor, 
incbeſtir's are forfeited by either of theſe Statutes; (d) but Rights of Entry are as 
Caſe. much forfeited as Lands in Poſſeſſion; yet the King ſhall (e) not be ad- 
Lon. 279, judged in Poſſeſſion, by virtue of ſuch a Right, without an Office, and a 
A 125. Scire facias or Seiſure on ſuch Office; for the Words, The King ſhall be 
11ob 340, deemed in Poſſeſſion without Office, &c. ſhall have this Conſtruction, that he 
Cro Fl2.389. ſhall be in Poſſeſſion without Office, in the ſame Manner 2s he ſhould 
N have been on an Office found at Common Law; but at Common Law, if 
i E oo, a Diſſeiſee had been attainted of High Treaſon, the King ſhould not have 
S$ p. agreed. been in Poſſeſſion without Office, and a Scire facias or Seiſure thereon. 
| C Co. 2, Jo $ 
Ap 340. "7 Co. 13. 4 Co. 58. 2a. (4) 3 Co. 2, 3, 20. (e) 3 Co. 11. 42. 4 Co. 58. a. Leon. 21: 
9 Co. 95. a. | | | 


Cro.Car.427. 4, If Tenant in Tail of the Gift of the Crown makes a Feoffment in 
2 anl Fee, and then is attainted of High Treaſon, the Right of the Intail is for- 
© "> feited, for it could not be diſcontinued, becauſe the Reverſion continued 
Plow, 552. always in the Crown; and though it be put in Abeyance by the Feoff- 
5 meat, as to any Benefit which the Feoffor could have claimed from it; yet 
ſince it is not turned to a Right of Action, but would have ſtill continued 
in him for the Benefit of the Heir, if there had been no Attainder, it ſhall 

likewiſe continue in him for the Benefit of the Crown. 
Hob. 334. 3. That if one attainted of High Treaſon is ſeiſed of a defeaſible Eſtate- 
Palm. 251. tail, and hath alſo a Right to an ancient Intail, which is diſcontinued, he 
forfeirs both; for the firſt is within the expreſs Words of 26 H. 8. c. 13. 
and the other within thoſe of 33 H. 8. c. 20. and it doth not follow, that 
becauſe naked Rights to Lands in the Hands of a Diſcontinuee, or of the 
Heir of a Diſſeiſor, are not within the Meaning of the Statute, therefore a 
Right in the Party himſelf is not; for the Forfeiture of ſuch naked Rights 
might not only be of dangerous Conſequence in unſettling Poſſeſſions, but 
might alſo be prejudicial to Strangers, whom the Statute, by an expreſs 
Saving, plainly intends to favour ; but a Forfeiture of the Offender's Right 

to his own Lands can prejudice none bur himſelf and his Heirs. 


4 6. In 


_ — — 


G "==, nnn 8 — . 


4 Md. ala 34 co ores * 


Forfeiture. . 


* — 


6. In the Conſtruction of the Statute of 33 H. 8. c. 20. it is (a) agreed, 
that a Power of Revoking the Uſes of a Settlement may be forfeited by 
Force thereof, if the Execution of it require nothing but what may be 


as well performed by any other Perſon, as by the Party himſelf by whom 
it was reſerved; as the Tender of a Ring, &c. (5) Neither doth the 
Mention of ſuch Conſiderations, and Inducements for the Reſerving ſuch 

a Power in the Preamble of ir, as are inſeparable from the Perſon, alter 

the Caſe, if nothing of this Kind be inſerted in the Proviſo itſelf, by which * Page 38 . 
it is reſerved ; but (c) if ſuch Proviſo require any Thing of this Kind, it 
prevents the Forfeiture ; as if it be worded thus, That it the Party ſhould 7, Cale, 
be minded to alter and revoke the Uſes, and ſignify his Mind in Writing 7 Co. 12, 13. 


under his Hand and Seal, or (d) if it only require, that the Revocation be Poph. 18. 
under his Hand and Seal, without ſaying any Thing about his changing _—_ 293+ 
his Mind; or as (e) ſome ſay, if it only require the Tender of a Ring by : 
the Party, ip/o adtun? declarante his Intent, Sc. + ; 7 35 
y, ipſo adtundꝭs dec ntent, Oc. Palm. 433. 
. . * . Rol. Rep. 142. 
6) Englefield's Caſe adjudged in 7 Co. 12. and in the Books cited ſupra, and agreed to be Law, 2 Keb. 
566, 763, 773. Lev. 279. Lane 44. Rol. Rep. 142. (c) As in the Duke of Nor/olf's Caſe, where 
there was this Proviſo, That if the Duke ſhould be minded to alter and revoke the Uſes, and ſignify bis Mind 
in Writing under his Hand and Seal, that then, Oc, and it was clearly adjudged, that the Power of Revo- 
cation ws not forfeitable, becauſe it depended on the Duke's fignifying his Mind in Writing under his pro- 
per Hand and Seal, which none but himſelf could do. 7 Co. 13. cited and agreed. Lev. 279. 2 Keb. 
66, 763, 773. 3 Inſt. 19. (d) Mod. 16, 38. Lev. 279. Maix's Cafe, C Fide Palm. 429. 
33 25, 26, 70, 102. Jon. 135. Vent. 129. Mod. 40. 


+ 4. who is Tenant for Life, with Power to make Leaſes for three Lives, or twenty-one Years, makes 4 
Leaſe to Truſtees for ninety-nine Years, if he ſo long live, for Payment of his Debts; and ints them 


his Attoraies, to make Leaſes purſuant to the Power ; A. is outlawed for High Treaſon ; the Truftecs ſhall 
not make the Leaſes to the Nominees of the Crown. Bunb. 92. . | 


7. That neither an (f) Annuity granted pro confilio impendendo, (x) vor (/JPlow.381: 
an Office granted for Life, and requiring Skill and Confidence, are forfeit- & Flow. 529. 


able by theſe Statutes ; but ſuch Office in Fee may be forfeited without > Fong 3 

the Aid of them, becauſe the Grantor in giving an Eſtate deſcendable to Ofcen. 
all the Heirs of the Grantee, however qualified, appears not to have been 

induced to make his Grant from the Conſideration of the peculiar Merit of 

the Perſons who are to execute the Office. 

By an Act of Parliament made 13 Car. 2. it was enated, That all the 2 Lev. 169. 
Manors, Meſſuages, Lands, Tenements, Paſſaſſions and Reverfions, Remainders, 22 and 
Rights, Intereſts, Hereditaments, Leaſes, Chattels Real, and other Things of , Jon. 57. 
what Nature ſoever, that Sir John Danvers, or any other to his Uſe, or in 2 Mod. 130. 

Truſt for bim, bad the 25th of March 1646, or at any Time after, ſhould be 3 Keb. 459, 
forfeited to the King; and it was adjudged, that by Force of theſe Words, 5, 712. 
All Intereſts of what Nature ſoever, an Eſtate-tail was forfeited. _ 

| S. C. | 

But it is holden, that the Statutes of Præmunire, which give a general Co. Lit. 1 30. 
Forfeiture of all the Lands and Tenements of the Offender, extend not to | 
Lands in Tail. | 

It is agreed, that a Saving againſt Corruption of Blood in a Statute con- Hale“; P. C. 8. 
cerning Felony ſaves the Land to the Heir, becauſe the Eſcheat to the 3 Lat. 47- 
Lord A Felony is only pro defeu tenentis, occaſioned by the Corruption 
of Blood ; alſo the ſaving the Land to the Heir ſaves the Corruption of 
Blood and Loſs of Dower. Ds | 

But a Saving againſt the Corruption of Blood in a Statute concerning Salk 85. pl. z. 
High Treaſon does not ſave the Land to the Heir, becauſe the Land goes 
to the King by Way of immediate Forfeiture, and not by Way of Eſcheat.f f See farther 


tbe Statutes 
7 Ann. c. 21. & 17 Geo. 2. c. 29. and the Obſervations on thoſe Statutes, in Con. on Law of Forf. for 
High Treaſon. By thoſe Statutes, after the Death of the Pretenger's Sons, no Attainder of High Treaſon 


is to extend to the Difinheriting any Heir, c. Council allowed to Perſons impeached by the Commons. 
20 Geo. 2. c. 30. | 


Vol. II. 7 X D) Co 


Forfeiture, 


(o) To what Time the Fozfeiture ſhall have 
Relation, 


HE Forfeiture upon an Attainder either of Treaſan or Felony ſhall 
have Relation to the (a) Time of the Offence, for the avoiding 
all ſubſequent Alienations of the Lands, but to the Time of the Con- 
page 582 * vittion,F or fugam fecit found, Sc. only as to Chattels, unleſs the Party 
Plow. 488. b. were Killed in flying from, or reſiſting thoſe who had arreſted him; in 
Co. Lt. 2. b. Which Caſe it is ſaid, that the Forfeiture ſhall relate to the Time of the Of- 
$ Co. 170. fence. 
(a) That if | 
the Time proved varies from that laid in the Indictment, and the Jury find the Defendant guilty generally, 
the Forfeitore ſhall relate to the Time laid, till the Verdict be falfified by the Party intereſted, as it may be in 
this reſpect, though not as to the Point of the Offence, Hale's P. C. 264, 270. 3 Int. 230.— But if che 
Jary find the Defendant guilty on the Day on which the Fact is proved, whether before or after the Day laid 


in the Iodictment. in ſuch Cafe the Forfeiture ſhall relate to the Day fo ſpecially found. Kelyrge 16. Hale's 
f. C. 264. 2 Inſt. 318. 3 Ink. 230, ' | 


+ See infra, Letter (E). 


8 Ce. 170. No Attainder whatſoever ſhall have any Relation as to the meſne Profits 
Plow. 488. of the Lands of the Perſon attainted, (5) but only from the Time of the 
(4) Whether Attainder. 


in a Prems 


zire the Forfeiture ſhall relate to the Time of the Offence, or only to that of the Judgment, 2, & wide Cro. 
Car. 172. Jon. 217. & Tit. Præmunire. : 


* 2 The Forfeiture of a Perſon becoming Felo de ſe has Relation to the Time 
» 1 


kae the mortal Wound was given, ſo that all intermediate Alienations ate 
Aics P. e. avoided 
29. a 


»„— 


(E) What is to be done with the Offender's 
| Goods befoze Conviction, 1 


8 Co. 171. T hath always been held, that one indicted or appealed of Treaſon or 
; Felony may, bona fide, ſell any of his Chattels Real or Perſonal, for the 

: Suſtenance of himſelf and Family, until they be actually forfeited. 
Skin. 357. But where a Perſon being in Newgate for Robbery and Burglary, before 
+ z Conviction, made a Bill of Sale of all his Goods to his Son; and on Trover 
_ brought by the Son againſt the Sheriffs of London, it was held by Holt, that 
the Bill was fraudulent, and that though a Sale, bona fide, and for a valu- 
able Conſideration, had been good, becauſe the Party had a Property in 
the Goods till Conviction, and ought to be reaſonably ſuſtained out of 
them, yet that ſuch a Conveyance as this cannot be intended to any other 
Purpoſe than to prevent a. Forfeiture and defraud the King; and this he 

ſaid was a Fraud at Common Law. 
3 Inf. 229. It ſeems the better Opinion, that at (c) this Day, before Indictment, 
: the Goods of the Offender cannot be ſearched and inventoried, and that 
Hale's P. C. after ludictment they cannot be ſeiſed and taken away till the Felon is con- 
e victed, for till the Conviction the Property remains in the Felon, | 
cording to the | And 
general Tenor of the old Books, the Goods of one arreſted for Treaſon or Felony may, by the Purview of 
an ancient Stature, which ſeems to continue llill in Force, be immediately inventoried and appraiſed ; _ 

l w hic 
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And by 


the 25 E. 3. cap. < it is enacted, That no Sheriff, Under- 
* ſheriff, nor Eſcheator, Bailiff of Franchiſe, nor any other Perſon, take 
« or ſeiſe the Goods of any Perfon arreſted or impriſoned for Suſpicion of 
« Felony, before that the fame Perfon fo arrefted and impriſoned be con- 
* vifted or atraiated of fuch Felony according to the Law; or elſe the 
* fame Goods otherwiſe lawfully forfeited ; upon Pain to forfeit the double 
Value of the Goods fo taken to him that is fo ſhurt in that Behalf by 
= (s) Action of Debt, Sc. (a) For Pre- 


cedents of 
ſuch Actions, vid Lutw. 132. Cro. Eliz. 749. 


This Scarute is faid to be in Affirmance of the Common Law, and hath 8 Co. 177. 
been (5) adjudged to extend as well to the Seizure of Money, as of any () Raym. 
other Chattel. 414. 


* fr ſeems plain from this Statute, that Goods may be ſeized as ſoon as ® Page 583 
they are forfened ; and it ſeems the whole Townſhip is anſwerable for Co. Lit. 391. 


them to the King, and may ſciae them wherever they can be found. 22 fo 


And at Common Law it was no Plea for ſuch Townſhip, that the Goods 2 Hawk. P. C+ 
were delivered to the Cuſtody of J. S. who embezelled them, Ec. but it is 436. 
cnafied by 31 E. 3. c. 3. That if any Man or Town be charged in the 
* dy Eftreats of the Juſtices of the Chattels of Forkives and 
< Felons, and wilt atledge in Drfcharge of him another which is charge- 
< able, he ſhall be hrard, and Right done to the other.“ 


2 W gn Wo m * th. — — — —— 


a San. the ith 


F) Where the Wife ſhall loſe her Dower, 


EFORE. the Statute of 1 E. 6. cap. 12. the Wife not only loſt her Co. Lit. 31. b. 
Dower at Common Law, but alſo her Dower Ad oftium Ecclefie, or 37. 8 44 a. 


a 5 Patris, or by Special Cuſtom, (except that of Gayelkind) by B. N. B. 250. 

the Haſbind's Attainder r Treaſon or (c) Capital Felony, whether com- me * 

mitred before or after the Marriage. at Bro. Tit. 
gd 


| . =: 
Plow. 261. (e] That the Wife of a Fele de /e ſhall have Dower. Plow. 261, 262. Dame Hal“ Caſe: 
—S$o F the Huſband be outlawed in Treſpaſs or any Civil Action, for this works no Corruption of Blood, or 
Forkricue of Lands. Nun Sect. 388. Co. Lit. 3. 80 if the Huſband be actainted of. Hereſy, for 
this ts only a Spiritual Offence. Co. Lit. 31.— 80 if the Huſband or Wife be excommunicated. - Co. Lit. 
31.——So i either the Huſband or Wife be attainted in a Præmunire, ſhe ſhall be endowed ; but for this 
ad Cao. Lic. 134: and Tit. Premunire. - | NY 


But the Wife never forfeited Lands given jointly: to her Huſband and Co. Lit. 37. . 
her, whether by Way of Frank- marriage, of otherwiſe, but only for the 3 laſt, 216. 
Tear and Day, and Waſte, | 

It is. cnafted by 1 E. 6. cap. 12; par. 17. © That albeit any Perſon ſhall 
* be artanued of any. Treaſon of Felony whatſoever ; yet that notwith- 
< ſtanding every Woman, that ſhall fortune to be the Wife of the Perſon 
* ſo atrainced, ſhall be endowable and enabled to demand, have and enjoy 
* ber Dower, in like Manner and Form as though her Huſband had 
< int been atrainted, Sc. | 


. 9 8 * 
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—— 


| 
1 
] 
; 


| they ſhall be forth coming, they ſhall be kept by the Bailiffs of the Party 
ameiied, and for Went of fuck Surety by his Nei till be be convicted, or found to have fled, Qc. 
2 | 


wk. P. C. 455- and the Authorities there cited. 
2 | | Bus 


| 8 be ſeiſed in Tail, and the Father be attainted of Tre ſon ſince the 2b H. 8B. c 13. ( 579) 


F orfeiture. 


— 


But this is repealed as to Treaſon by 5 & 6 E. 6. cap. 11. par. 9. #2. 
13 by which it is enacted, © That the Wife, whoſe Huſband ſhall be at- 
(a) This AR (t tinted of any Treaſon (a) whatſoever, ſhall in no wiſc be received to aſk, 


extends to an 


Attainder of challenge, demand or have Dowry of any the Lands, Tenements or 
Petit Treaſon, © Hereditaments of the Perſon fo attainted, during the ſaid Artainder in 


as well as to Force.” 
an Attainder ' 

of High Treaſon, Staundf. 195. Dyer 140. pl. 42. Co. Lit. 37. 2 392- b—Ba not to Miprifon of 
Treaion. Co. Lit. 37. a. Moor 639. Dyer 97. pl. 49. 13 Co. 19. 


Bendl 56: If the Huſband ſeiſed of Lands in Fee makes a Feoffment, and then 
INN commits Treaſon and is attainted of it, the Wife ſhall not recover Dower 
o. Lit. 11 1. a. . 
againſt the Feoffee. 

(% z Leon. 3. So (s) if the Huſband is attainted of Treaſon, and afterwards pardoned, 
(e) Verk. Sect. yet the Wife ſhall not recover Dower ; but (c) of Lands purchaſed by the 
391.5 Huſband after the Pardon the Wife ſhall be endowed. 

2 Iuſt. 216. If a Huſband having levied a Fine with Proclamations 1s | 

Moor 639 attainted of Treaſon, and the five Years pals after his Death, and then 
Pl. 879. the Outlawry is reverſed, the Fine and Nonclaim are no Bar till five Years 
are palled after the Reverſal, becauſe the Wife could not ſue for her 


E Page 384 Dower while the Attainder ſtood in Force, neither could ſhe any Way 


reverſe. | 
For this vide After the making of the Statute 1 E. 6. cap. 12. it ſeems to have been 
Tit. Dower. doubted, whether the Wife ſhould not loſe her Dower in caſe of any new 
Felony made by Act of Parliament; and therefore where ſcveral Offences 
have been made Felony ſince, Care has been taken to provide for the Wifc's 
Dower. 


gn ER 


— — 


(G) How far the Blood of the Offender is 
cozrupted, 


Co. Lit. 8,41. IT is clearly agreed, that by an Attainder of Treaſon or (d) Felony, 


3 Inſt, 211. the Blood of the Offender is fo far ſtained or corrupted, that the Party 


1%%f leoſes all the Nobility or Gentility he might have had before, and becomes 


0 But an ignoble. 


Attainder of 


2 corrupts not the Blood. Co. Lit. 391 Nor of Petit Larceny. 3 Inſt. 211. 1 
oy 170. 


Co. Lit. 8 2a. Alſo it is dearly agreed, that he can * inherit as Heir to any An- 
2 PC. ceſtor, nor have an Heir; and the Policy of the Law herein is ro make 
165. Men more mindful of cheir Allegiance, and to deter them from up 
Bro. Nonabi- Arms againſt the Crown; for as the natural Love Men have for their 
n Poſterity, often reſt:ains them from Actions which would prejudice them, 
Cro. os. either by entailing the Infamy of ſuch Actions on them, or — 
Sharers in the Puniſhmeat which the Law has appointed for ſuch 5 
ſo Men are leſs careful of their Perſons, when their Miſcarriages will nei- 

ther involve their Children in the Guilt or Puniſhment of them. 
. Therefore it is (e) laid down as a ſure Rule, that wherever it is neceſ- 
ein fary for any one, who would make a Title to another, to derive the De- 


Ei. Nep. 28. ſeent thro? him, that the Attainder is an effectual Bar to inch Title, (J) — 


Noy 159. 
Vent. 413, 
. Lev. 60. $id. 200. ) Lit. Set. 746. 3 Co. 10. 8 Co. 166. Au therefore, if the 


Fort 1 


— 


— cm Aww_w_— 
_— 


leſs the Lands were intailed, in which Cafe be clin: crmem don: Ne: 
and paramount his Title. | SIX | 12 1 
| the Grand- 
father, the Son ſhall inheric the Grandfather, for the Son is Heir per formens dens to the Tail, which is ori- 
inall forfeitable, and by that Statate the Father forfcirs de * 
— 3 Co. 10. Dewy)u Cake e e xr aaifoi_es 


As if there be Grandfather, Father and Son, and the Father is attaint- Co. Lt 392. 
ed, the Son cannot claim as Heir to the Grandfather of the Lands in Fer- Df. 14. 
ſimple, becauſe he muſt of Neceſlity derive the Deſcent through the Father, 3 
which by Reaſon of the Attainder he cannot do. | | Yeu 416. 

o if there be two Brothers, and one of them having Iſſue a Son be at - Dyer 274. pl. 
tainted, and either the Son or Uncle purchaſe Land, and die without Iſſue, 40. 
the other cannot be his Heir, becauſe the Blood of the Father, through C =25-545- 
whom the Deſcent muſt be conveyed, is corrupted. | * 2 123. 

But it is alſo a general Rule, that the Attainder of a Perſon, who nerds _ Levis : 
not be mentioned in the Conveyance of the Deſcent, does no Hurt, let the Nov: make, 
Anceſtor be never ſo remote; and that therefore where one may claim as I=. co. 
immediate Heir to another, without deriving the D-ſcent through any Sad. 200. 
other, he ſhall not be barred by the Attainder of any other. 3 

As if the Son of one attainted purchaſe Land, and have a Son and die, Vent. 416 
ſuch Son ſhall inherit him, becauſe he derives his Deſcent immediatrly 


from him. 

So if a Man hath two Sons, and is attainted, and one of the Sons pur- * Þ 
chaſe Lands, and die without Iſſur, the other ſhall be his Heir, exo 5 a 
may make his Title without mentioning the Father; and therefore there is 41 
no Diſability in the one to be repreſented, or in the other to repreſent. Gra. 2 

| | Rai. ab 

625. pl. 5. Cro. Car. 543. Palm. 19. Lev. c. Vent. 425. 2 Rel. Rep. 'g3. 2 Sid. 25, 27. 
Moor 569. pl. 775. Noy 158. Lit. Rep. 28.—Bat my Lord Cote fays, that the Reaſon of this Caſe is, 
becauſe the Attainder of the Father corrupts only the lincal Blood, and no. the collateral Bl 
the Brethren, which was veſted in them before the Attainder ; bat he ſaich that fome have bolden 8 4 
Man, after he be attainted, have Iſſue two Sons, the one cannot be Heir to the other, becaut : 
not be Heir to their Father, for that they never had any inberitable Hood in them. Co. Lit. 8. a. co, 
But the Ground of this Opinion is overthrown. by the Refolation in the Cate of Ch d Pac, 
wherein it was adjudged in the Exchequer Chamber by ſeven inf three, char che Sons of an 
Alien + might be Heirs one to another, if born in Eglud, or naturalized, though it is certain they could 
not be Heirs to their Father, Sid. 193. Hard. 224. Vent. 413. Lev. 39. And therefore i ſcems 
now ſettled, that ſuch Sons, whether born beiore or after the Auzinder of theu Father, may inherit it each 
other. ; | - 


— _— n — — 


* 


4 
— — 


+ By 11 & 12 W. 3. c. 6. Natural Subjects may inherit and make their Tide by Anceftors born tcyond 
Sea, & wide 25 Geo. 2. c. 39. 


hericance, ſuch Iſſue may inherit the Mother, though he never had Nor 159, 167. 
inheritable Blood from the Father. v 9 2 F. C- 
. 2 Sid. 248. 

Cro. Jac. 539. Lit. Rep. 28. Lev. 59. Sid. 201. Vent. 422. Co. Lic. 84. b. 


If the Father of a Perſon attainted die ſeiſed of an Eſtate of Inheritance Co. lit. 8. a. 
during his Life, no younger Brother can be Heir, but the Land mall rather 13 4 
eſcheat; for the elder Brother, though attainted, is ſtill a Brother, and no Noy 166,170. 
other can be Heir to the Father while he is alive; bur if he dic before the oe 
Father, the younger Brother ſhall be Heir, becauſe there is no Default in Won con, 
the Father to be repreſented, nor in the younger Son to repreſent the Father 
after the Death of his Brother. | 

Bur if the eldeſt Son had left Iſſue and died, ſuch Iſſue could not have Dyer 48. 
inherited, but ſuch Land muſt have eſcheated, becauſe the eldeſt Son could 
not have repreſented the Grandfather, but by the Mediation of the Father, 


Vor. II. 7 Y and 


| Forfeiture. 2 6 | 
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and as ſtanding in his Stead, and that in this Caſe he could not do, becauſe 
the Father can have no Repreſentatives, and the younger Son could not 
inherit, becauſe the elder Line is ſtill continuing, which excludes the 
| Younger. | ear 2 4+ 
Co Lit. 163 b. If 1 Man be ſeiſed of Lands in Fee, and hath Iſſue two Daughters, and 
one of them is attainted of Felony, and the Father dies, both Daughters 
being alive, one Moiety ſhall deſcend to the innocent Daughter, and the 
other Moiety Thall eſcheat. | | 
Co.Lita63.b. But if a Man make a Leaſe for Life, Remainder to the right Heirs of 
A. being dead, who hath Iſſue two Daughters, whereof one is attainted of 
bea it ſeems the Remainder is not good for a Moiety, but void for the 
5 Whole. | | g 
Co. Lit. 163. b. For in the firſt Caſe the Lord by Eſcheat muſt make a Title to deveſt the 
EE ſtate which was once lawfully veſted in the Anceſtor; which he cannot 
do, becauſe there is no DefeRt in this Caſe, ſinct the Anceſtor may be legally 
repreſented, and the innocent Daughter may legally repreſent; and there- 
fore there can be no Title in the Lord to evict that Moiety, though he has 
Title to the Moiety of the offending Daughter, who after her Crime can 
repreſent no Man; but in the ſecond Caſe, the Siſters are to make Title to 
the Remainder, which they cannot do, becauſe to make Title to the Re- 
mainder̃, they muſt bring themſelves within the Words of the Gift; and 
the innocent Daughter cannot take upon her the Character of an Heir 
alone, ſivce they both make but one Heir to the Anceſtor; and both can- 
* not join, becauſe one is attainted and incapable of that Character. 
Co. Lit. z. b. Although a Perſon attainted be to many Purpoſes looked upon as dead 
i Law, yet he hath a Capacity to purchaſe Land, which the King ſhall 
* Page 536 * have upon Office found, and not the Lord of the Fee, becauſe his Perſon 
| being forfcite ro the King he cannot purchaſe but for the King. 
Co. Lit. 8 a. But if a Man attainted be pardoned by Act of Parliament, he may pur- 
391. b. 392. chaſe as before, for he is totally reftored and inheritable to all Perſons; but 
* c if he be pardoned by Charter, he may thenceforth purchaſe Lands, but 
by. cannot inherit his former Relations; for the King's Charter cannot alter 
[i 3 laſt. 233. the Law or take away the Right of others, or reſtore the Relation that 
| Dalif. 14. was loſt. | 
PLE err yo; | 
Noy 170. If a Man be attainted and after pardoned by Charter, the Children born 
Co. Lit. 8 a. before ſuch Pardon ſhall not inherit; but if they fail, the Children born 


3 loft. 233. after ſuch Pardon may inherit him; for the Pardon makes him capable of 
L ue Relations as well as of new Purchaſes, though all the old legal Benefitt 
. + See te and Rclations are luſt. ＋ 
' 4 | 579. laſt - ; 


Note. 


1 TT if, ; | £ 
| Fozmedon, 


.OR MED ON is a Real Aion which lies for the Iſſue in Tail co Lit 326.b. 
after the Death of his Anceſtor, or for him in Remainder or Re- 37 
verſion after the Eftate-tail determined, and is called Formedon, 139. 
becauſe the Writ comprehends the Form of the Gift. 

The Proceedings in this Action, as in all other Real Actions, being 

dilatory and expenſiye, it is now ſeldom brought; but as it is a proper 

Remedy in many Caſes, and ſtill in Uſe, we ſhall conſider it under the 


LT 


(A) Of the ſeveral Writs of Fozmedon. 587. 

And herein, | : 

1. Of the Formedon in Deſcender. 587 
2. Of the Formedon in Remainder. 588. 
3. Of the Formedon in Reverter. 589. 

(5) Ot what Things a Foxmedon will lie. 590. 
(o) How the Demandant muſt ſet fozth his Tit!c. 590. 
(5) Ot the Tenant's Plea in Abatement oz Bar. 591. 


—_— — —_——C 


_——— 
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* (4) Of the ftvirat artiits of Foxmnedon: And · a., 
5 ac hren 


1 Of the F ormedon in Deſcender. 


Ormedon in the Deſcender is an Action Anceſtrel Droiturel, which lies 2 Inft. 291. 
for the Iſſue in Tail, upon a Violation of that Right which deſcends Plow. 235. 
to him from his Anceſtor, according to the Form of, the Gift, and is in f xd + 47's 
Nature-of;a Writ of Right, being the (a) higheſt Writ that an Iſſue in C1 4.57. 


- in () Andthere- 
Tail can have. fore Tenant in 


hd ame Sos we «iv - 4+ 014 trig ft 702 1 | ; | Tail ſhall not 
have a Writ of Right Sar diſclaimer, nor a Qs jure, nor a Ne isjuſte wexes, nor Nuper-obiit, or Rationabili 

e, nor a Mortdancefior, nor a Sur cui in vita; for theſe and the like none but Tenant in Fee ſh. Il have. 
Co. Lit. 326. b ——Bot Tenant in Tail ſhall have a Duod permittat, a Writ of Cufloms and Services in 
le deber £5 falet, but not in the debet only ; and in like Manner be ſhall bave a Sea ad M:l-ndinum in le debet 
&. folet, but pot in the debet (Only ; alſo he may have a Writ of Entry in torfimili c{ſu, and an Admeaſure- 
ment, and a Native habende, Cefſavit, Eſcheat, Waſte, and the like. Co. Lit. 326. b. 


T B- nei 2 elle on: 0 . * { n 3 
This Writ lay not at Common Law, but was given by Weſim. 2. cap. 1. Co. Lit. 21, 
Sea tic: ant bo IN "+ | 320. b. 
ZN. B. 471. And. 73. Plow. 239. b. 6 Co. 40. Moor 1 55. Vent. 299. & wide Title Efates. 
al. | | 


* — the 


—— 


Foꝛmedon. 


1 _——— 


But ts the (a) Form of which is ſet forth in the Statute z for at Common Law all 
(a) Form of Eſtates- tail were Fees-ſimple, Conditional, and the Donee, by having of 
the Writ be Iſſue, might have aliened the Eſtate or forfeited it, in which Caſes the Iſſue 
ſet down, yet had no Remedy; but when by this Statute, called the Statute de donis con- 
the Statuce ditionalibus, the Donee was depfived: of this Power, it was alſo neceſſary 
need not be that the Iſſue ſhould have a Remedy againſt the Alienation or Diſcontinu- 


ited, . 2 / — 
— re” the NY ance of his Anceſtor, and therefore the (3) Formedon in Deſcender was 
tute which given. 
giveth the 
Form of the Writ,” 2 laſt. 336. (6) That where the Heir could not have an Aſſiſe of Mortdaner/tor, he 
might, according to his Special Caſe, have a Formedon in Deſcender at Common Law, but then he was to 
recover a Fee-ſimple, Plow. 239. 6. ger Bendlow. Co. Lit. 60. b. ö | 4 


F. N. B. 471. And therefore ſince this Statue upon (d) every Gift in Tail of Lands 
(4) That the or Tenements, if the Anceſtbr doth alien the Lands or Tenements, or be 
Demandant diſſeiſed or deforced thereof and dieth, he who is Heir unto the Lands, by 


ond have one Force of the Gift, ſhall have his Formedon in Deſcender againſt him who 
ormedon 


upon ſeveral is Tenant of the Lands or Tenements, or (e) Pernor of the Prefits of the 
Gifts. Cro. ſame. 
Jac. 330. per 3 AT NI £AT 
Coke.—But if A. makes a Gift of the Manor of S. to BR. and the Heirs of his Body, and afterwards by another 
Deed gives ſixty Acres of Land to B. and the Heirs of his Body, upon the Death of B. without Iſſue, H. can- 
not have one Formedon in Reverter on thele diſtin Gifts. 8 Co. 86. b. (-) But the Writ againſt the 
Pernor of the Profits is given by the Statute of 1 H. 7. c. 1. 


- 


F. N. B. 478. So if Tenant in Tail hath Iſſue two Daughters, and one of them hath 
Iſſue a Son, and dies, and the Tenant in Tail dieth, and a Stranger abates, 
the ſurviving Daughter and Son ſhall have a Formedon in Deſcender. 

F. N. B. 474. So if a Man gives Lands unto a Woman, and unto the Heirs which 
he himſelf ſhall beget on the Body of the ſaid Woman, and they have Iſſue 
between them two Daughters, and one of them hath Iſſue a Daughter, and 
dies, and after the Donor and Donee die, the Aunt and Niece ſhall join in 
a Formedon. | | 

F. N. B. 474 If Tenant in Tail hath Iſſue two Sons, and dies, and the eldeſt Son 
enters and hath Iſſue and dies, and the Iflue enters, and dies without 
Iſſue, the youngeſt Son of Tenant in Tail ſhall have his Formedon in 
De ſcender. | | 

* Page 388 If Tenant in Tail hath ſeveral Daughters, and after his Death they en- 

F. N. B. 476. ter and make Partition, if one of the Daughters after diſcontinues, and 

vide Tit. Co- dies leaving Iſſue, ſuch Iſſue may have a Formedon in Deſcender. 


parceners. 


Fitz. N. B. So if two Coparceners be Tenants in Tail by Deſcent from their Father 
476, 480. or Mother, and afterwards they make Partition, and one Coparcener hath 
Iſſue and dies, and the other Coparcener dies without Iſſue, the Iflue ſhall 
have a Formedon in Deſcender for the whole Land. 
F. N. B. 476, So if Lands in Gavelkind be intailed, and deſcend to many Brethren as 
| Heirs to their Father, and they make Partition berwixt them of the Lands, 
and afterwards one aliens his Part and dies, his Heir ſhall have a Formedon 
of that which they held in Parts. . 
Perk. Sect. If Lands be given to two Men, and to the Heirs of the Body of one of 
334. them, and he who hath the Inheritance marries, and dies leaving Iſſue, ſuch 
Iſſue may, after the Death of him who hath the Frerhold, bring a For- 
medon in Deſcender againſt a Stranger who abates, and alledge the Explees 
in his Father; for to ſuch an Intent the Eſtate-tail was executed in the 
Donee; but in this Caſe, it ſeems, that the Wife of the Donee who had 
the Inheritance in him ſhall not be endowed, becauſe the Eſtate-tail was not 
executed to all Purpoſes in the Huſband. 
Co. Lit. 297.b. If Tenant in Tail diſcontinue in Fee, and dies, and the Diſcontinuee 
makes a Leaſe for Life, and grants the Reverſion to the Iſſue, he ſhall 


not 


— 


8 * * 


F Fomedon. 


not have a Formedon againſt the Tenant for Life, for by his Formedon 
N Inheritance, which the Tenant hath not in 

If in a Formedon in Deſcender the Demandant is barred by Verdict or 6 Co. 7. b. 
on Demurrer, yet his Iſſue in Tail ſhall have a new Formedon on the Con- 
ſtruction of the Statute em. 2. So if he be barred of a Writ of Error 
by a Releaſe of Errors by his Anceſtor, yet he ſhall have a new Writ of 
Error; for he does not claim altogether as Heir, but per formam doni; and 
by the Statute he ſhall not be barred by the feint or falſe Pleading of his 
Anceſtor (a) ſo long as the Right of Intail remains. (a) That a 

Bar in a For- 


medon in Deſcender is a good Bar in any other Formedon in Deſcender brought upon the ſame Gift 
Co. Lit. 393. b. | 


2. Of the Formedon in alas, 


This Writ lies where a Gift is made in Tail or for Life, Remainder in Lit. 8eA. 359. 
Tail or in Fee, and the Tenant in Tail or for Life aliens, or is diſſeiſed, F. N. B. 483. 
and dieth without Iſſue, he in Remainder, or his Repreſentative, may bring 
their Formedon in Remainder. | | 

This Writ, as it lies for him in Remainder after an Eſtate-tail; is 2 Iaſt. 336. 
grounded upon the Equity of the Statute de dowis; for a Formedon in Re- Booth 151: 
mainder did not lie upon an Eſtate-tail at Common Law, becauſe it was a 
Fee-ſimple conditional, whereupon no Remainder could be limited, becauſe 
of the Danger of a Perpetuity, which was always againſt the Policy of out 


w. | 

But it ſeems, that by the better Opinion, a Formedon in Remainder F. N. B. 4843 
lay after an Eſtate for Life; for this was an Intereſt well Known long Booth 151. 
before the Statute de donis; yet others doubt hereof, and think, that in 
this Caſe it was given by the Statute of Weſftm. 2. cap. 24. made in the | 
ſame Year, by which it is provided, Quod guotieſcunque de cætero evenerit 
in cancel” quod in uno caſu reperit” breve, in conſimili caſu cadente ſub 
eodem jure & ſimili remedio indigente, concordent Clerici in Canc. in brevi 
faciend. on which Words it is clearly agreed the Writ of Entry in con- 
* ſimili caſu is grounded, which is (5) proper Writ for him in Reverſion or * Page 389 
Remainder after an Eſtate for Life. (5) That at . 

A this Day, if 

the Tenant for Life aliens, he in Remainder ſeldom or never brings either his Writ of Entry i» corfint 4 
Fu, in the Life-time of the Tenant for Life, or his Formedon after his Death, or Writ of Entry ad Cammu- 
nem Legem, but enters for the Forfeiture, and brings his Ejectment; but if the Alienee of the Tenant for Life 
die ſeiſed before the Entry of him in Remainder or Reverfion, his Entry in ſuch Caſe being taken away, this 
may be a proper Remedy. Booth 151-2.———{Sed gu. if an Ejedment will not lie, if brought within 
twenty Years 7] 


If Lands be given to A. for Life, and the Reverſion is afterwards grant- 


ed to B. in (c) Tail, and after the Death of A. a Stranger abates, B. ſhall * B. 9 
have a Formedon in Remainder, and not in the Reverter. (c) But if it 
| 8 had been in 


Fee, B. muſt bring his Formedon in Reverter. F. N. B. 487. 


If Lands be given to the Father and Son, and to the Heirs of their two Dyer 143-5: 
Bodies begotten, Remainder over in Fee, and the Father dies leaving only 
one Son, who afterwards dies without Iſſue, and a Stranger abates, or the 
Eſtate had been diſcontinued, he in Remainder may have one Formedon, 
and need not bring ſeveral Writs. 
If a Remainder be once executed, that is to ſay, if the Remainder-Man F. N. B. 486, 
be once ſeiſed of the Eſtate-tail in Poſſeſſion, and the Right deſcends to 487. 
his Heirs, the Heir ſhall not have a Formedon in Remainder, but in the 2 89. 
Deſcender; as if A. gives Lands to B. in Tail, Remainder to C. in Tail, n 157: 
Vol. II. — B. 


* 
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B. dies without Iſſue, C. enters and aliens in Fee, and has Iſſue D. D. ſhall 
not have a Formedon in Remainder, becauſe C. his Father was ſeiſed, and 


the Right deſcended to him, but he ſhall have the general Writ of Forme- 
don in Deſcender. 


3. Of the Formedon in Reverter. 


Lit. Sect. 596. This Writ lies where the Donee in Tail or his Iſſue die without Iſſue, 

F. N. B. 487. and a Stranger abates, or they who were ſeiſed by Force of the Intail diſ- 

vide Dyer continue the ſame; in either of theſe Caſes, the Donor or his Heirs may 
99. pl. 55. . | 

Where he in have a Formedon in Reverter. 


Reverſion 
muſt bring his Formedon, and cannot have a Scire facias to execute a Fine. 


2 Inſt. 336. This Writ lay at Common Law; for though at Common Law the 

Plow. 235. Eſtate- tail was a Fee-ſimple Conditional, ſo that by having of Iſſue, the 
Donee by Alienation, &c. might have barred the Poſſibility of the Donor's 
Right of Reverter, yet the having of Children was in the Nature of a Con- 
dition Precedent; and therefore if the Donee never had a Child, the Donor 
might bring his Formedon in Reverter, and recover againſt any Alienation 
or Diſpoſition of the Donee. | 


Page 90 (B) Of What Things a Foꝛmedon Will lie. 


Co: Lit. 20. I T ſeems that all ſuch Inheritances, as may be intailed, may be reco- 


. vered in a Formedon, and that therefore it lies not only of Lands, 
Letter (A). but alſo of Rents, (a) Commons, Eſtovers, or other (5) Profits ariſing 
258. from Lands. 

(a) But it is : | 

ſaid, that if one grants Common of Paſture to a Man and the Heirs of his Body, and the Donee dies, and 
the Heir is deforced of the Common, he ſhall not have a Formedon in Deſcender of the Common, but a 
Quad permittat, in the Nature of a Formedon, and ſhall count upon the Gift and ſpecial Matter. F. N. B. 
472. (5) As if a Man grants the Moiety of the Profits ariſing out of his Mill unto another Man, and 
the Heirs of his Body, and the Donee dieth, and his Heir is deforced of the Profits, the Heir ſhall have a 
Formedon in the Deſcender for thoſe Profits. F. N. B. 471.—So if one grants to a Man, and the Heirs of 
his Body, Paſture for twenty Oxen, or for an hundred Sheep, Ic. and the Donee die, and his Son, who is 
his Heir, is deforced thereof, he ſhall have a Formedon in the Deſcender. F. N. B. 471. 


Rol. Abr 837. But no Formedon will lie for Things merely Perſonal, which only charge 
Plow. 2. the Perſon, and neither Iſſue out of Land nor relate to it, and therefore 
| cannot be demanded as a Tenement in a Precipe ; as if A. grants to B. 
and the Heirs of his Body, to be Maſter of his Hawks, or Keeper of his 
Hounds, with a Fee or Salary annexed to it, the Iſſue of B. cannot have a 

Formedon thereof. | | 
Co. Lit. 60, If there be a Cuſtom in a Manor, that Copyholds may be intailed, 
* which co- operating with the Statute de donis is allowed to be good, the 

be,. Iſſue in Tail may have a Formedon of ſuch Lands. 


Lad 
— — — =_ IE 


— 


th * 


Foꝛmedon. 


[ 


(C) how the Demandant muſt ſet fo2th- his 
Title, 


THE Demandant in a Formedon in the Deſcender muſt make him- Reg. 243. 
ſelf Heir to him who was laſt ſeiſed by Force of the Intail, but he (a) 5 Co. 87. 
need not mention an Anceſtor who happened to be lnheritable, but was ” oy 216. pl. 

never actually ſeiſed by Force of the Intail ; as if there be Grandfather, Fa- F. N. B. 47 
ther and Son, and the Father dies in the Life-time of the Grandfather, the Booth 3 
Son may bring his Formedon without alledging any Right in the Father. Hetl. 28. 
So if the Donee in Tail has two Sons, and the Eldeſt dies in his Life-time, ( Where in 
the ſecond may, after the Death of his Father, bring his Formedon with- Pedra 
out taking Notice of the eldeſt Son. | 1 8 the Demand- 

| ant made 
himſelf Heir anto every one that had been inheritable to the Intail, though by the Regiſter he — make 
himſelf Heir only unto them that were ſeiſed by the Force of the Intail; yet the Writ was holden good, 
cited from the Year Book 11 H. 6. 20. Hob. 51, 52. But he mult not fail to make himſelf Heir to all that 
were ſeiſed. Hob. 52. 


So where in a Formedon in Deſcender the Demandant ſet forth, that the Mod. 219. 
Right deſcended unto him as Brother and Heir to the Donee, without al- Barre and 
ledging that the Donee died without Iſſue; and it was held good; for ar 


he could not be Heir to his Brother unleſs the Brother had died without 4. C. *. 
Iſſue. See 10 Mod. 
| 140, 362, 367. 


In Formedon in Reverter, the Demandant need not in his Writ or 
Count alledge, that all the Iſſue inheritable are dead; but it is ſufficient 
for him to ſay, that the Donee is dead without Iſſue; and that after his 
Death it ought to revert to him, for he is (5) a Stranger to the Pedigree, * Page 591 
and therefore not obliged to make it out. Dyer 216. pl: 

6 


Booth 155, Dyer 14. pl. 75, 19. pl. go. (2) Bat in this Writ, none of the Anceſtors 5 the Donor, 
that were ſeiſed of the Reverſion deſcended, are to be omitted in the Pedigree. Booth 155. 8 


So in a Formedon in Remainder, the Demandant need not alledge, that Booth 55. 
all the Parties are dead, for he is equally a Stranger, as in the precedent 3 Lev. 218. 
Caſe; and it is ſufficient for him to ſhew, that he who laſt inherited by „ 
Force of the Intail is dead without Iſſue. * 

So in a Formedon in Remainder upon an Eſtate-tail limited to P. and Hob. 51. 
R. the Remainder to F. in Fee, & que poſt mortem P. and K. to T. Son and 
Heir of F. ought to remain; and the Writ was adjudged good without 
laying expreſly the Death of F. though it was urged that the Form of the 
Regiſter was ſo, becauſe the laying of T. to be Heir of F. doth import as 
much. | Ct 

But in a Formedon in Remainder, it is not ſufficient for the Demandant 5 Mod. 17. 
to alledge, that the Iſſue in Tail is dead without Iſſue, without ſaying that 9% Het C. J. 
the Tenant in Tail is alſo dead without Iflue, for he in Remainder can have 
no Title unleſs the Eſtate-tail be ſpent ; and it is not implied that becauſe 
the Iſſue is dead without Iſſue, that therefore the Tenant in Tail is, for 
he may have other Sons beſides his eldeſt. 

Alſo if there be Tenant in Tail who hath three Sons, and the ſecond Hob. 333. 
levies a Fine in the Life-time of his Father, and the Lands deſcend to the 
eldeſt, in whoſe Life - time the ſecond Son dies, although the youngeſt Son 
may, on the Death of the eldeſt, bring his Formedon in Deſcender, and 
lay down the Intail, and then bring it to his eldeſt Brother that was laſt 
ſeiſed, and make himſelf immediate Heir unto him without Mention of the 

3 ſecond 


Fo2medon, 


ſecond Brother; yet if the ſecond Son ſurvived the elder, the Tenant in 
the Formedon may plead the Fine of the middle Brother, and that he or 
his Iſſue did ſurvive, Cc. and this will be a good Bar. 
Hob. 1. In a Formedon in Deſcender by Huſband and Wife, in Right of the 
Brownl. 154. Wife, the Deſcent muſt be made in the Writ to the Wife alone, for the 
Gs Gs Deſcent followeth the Blood, and to that the Huſband is a Stranger. 
F. N. B. 486, In a Formedon in Remainder, the Demandant ought to ſhew the Deed 
487. of Gift, if Oyer be required thereof, but he need not mention it in his 


Booth 153- Count, but the Tenant is to demand Oyer thereof. 
(D) Of the Tenant's Plea in Abatement 62 
Bar. 
Booth 28. HERE are ſeveral Pleas both in Bar and Abatement, which the 
() This Plea Tenant may plead to this Action; ſuch as (a) Non-Tenure, which 


is founded is a Plea in Abatement, and by which the Tenant ſhews that he is not 
on that Rule Tenant of the Freehold, or of ſome Part thereof, at the Time of the Writ 
Bracton, 1. 7 brought, or at any Time ſince z Which is called Pleading Non-Tenure 
5. c. 27. A- generally. 
mittere non 


poteſt quod non habet, & ita cadit breve. 


Booth 2g. Special Non-Tenure is where the Tenant ſhews what Intereſt and Eſtate 
he hath in the Land demanded, as that he is Tenant for Years, in Ward, 
by Statute Merchant, Elegit, or the like; and therefore the Plea of Special 
Non-Tenure muſt always ſhew who is Tenant. 

Page 592 In a Formedon in Deſcender againſt three, who plead Non-Tenure, 

Brownl. 153. and Iſſue thereupon joined, it was found ſpecially that two of them were 

Pit ver. Leſſees for Life, the Remainder to the third Perſon; and whether the 

dual. three were Tenants, as the Writ ſuppoſed, was the Queſtion; and it ſeems 
| by the Book, that they were, for they ſhould have pleaded ſeveral Tenancy, 
and then the Demandant might maintain his Writ. 

Booth 29. At Common Law, Non- Tenure of Parcel of an intire Thing, as a Ma- 

Mod. 181. nor, Sc. abated the whole Writ; but now by the 25 E. 3. cap. 16. it is 

2 Danv. Abr. enacted, . That by the Exception of Non-Tenure of Parcel, no Writ 


+ EY « ſhall be abated, but only for that Parcel whereof the Non-Tenure was 


229, 476. *© alledged.” 
10 Mod. 3, 
142. 12 Mod, 512. 


Mod. 181. If the Tenant pleads Non-Tenure of the whole, he need not ſhew who 
See the above ;. Tenant ; but in a Plea of Non-Tenure of Parcel he muſt ſhew who is 
Authorities. Tenant, and this even before the Statute; for the Common Law would 
not ſuffer a Writ good in Part, to be wholly deſtroyed, except the Te- 
nant ſhewed rhe Demandant how he might have a better, | 


3 Lev. 55. The Tenant cannot, after a general Imparlance, plead Non-Tenure of 
3 and Part, though he may plead Non-Tenure of the whole. 
ag get. 


3 Lev. 330. In a Formedon in Reverter it hath been adjudged, that if the Tenant 
Hanlect ver. pleads Non-Tenure generally, the Demandant may maintain his Writ that 
- 8 ES he is Tenant, though he can recover no Damages; and that Littleton and 
9 Coke were not to be intended of Simple Plea of Non-Tenure, but of Non- 
Tenure with a Diſclaimer, as the Pleadings were uſually in Li:tletor's 


Time 


lk... tn 8 _ 


— — 


Time; for upon the Simple Plea of Non-Tenure, — Bat Tenant 


hath no Freehold, but a Reverſion in Fee, the Demandant not be re- 
ſtored to the Fee, for nothing is difowned by the Simple Plea of Non-Te- 


W 
48 5 Ann. c. 16. L 21. might be it. 
80 a common Recovery pleaded oo 164. 
168 


a. „ of 
tober. * 
— . p . 


„ & 
* " . 
Ss % 


though he be a Straoger, 
for he is privy in 3 oy 
Non dedit, i. e no ſuch Iotail, is a good Plea in Bar of all Formedons, Co. Ent. 422; 
and it may be pleaded by the V ; b. 


| | Booth 163. 
To a Formedon in Remainder may be pleaded in Har an Etate-thil, Booth 1644 
made by another long before the Donor in the Count had any Thing, and 
that the Tenants are Heirs to the firſt Intl. | 
A Remitter may be pleaded in Bar, as thus; that the Donee was ſeifed Booth 164; 
m Fee, and being an Infant made a Feoffment to the-Donor, who gave the 
Land to the Infant in Tail, by which he was remitted, whoſe Eſtate the 
Tenant hath. | | | err 
If in a Formedon in Remainder the Tenant pleads Infancy, and that the Lev. 163. 
Remainder deſcended to him, and prays his Age; and the Demandant Amro ver. 
leads that the Remainder did not deſcend to him, and thereupon Iflue is 57 f 
joined, and found for the Demandant, a Final Judgment ſhall be given not- i C. 
withſtanding the Infancy of the Tenant. B ut forthis 
wide Tit. Zyfancy and Age. 


The Tenant may 
chaſe of the Writ, was (a) ſeiſed of the Lands for which the Formedon was 
brought, but in fuch Plea be muſt ſhew of what Eſtate. Wink 24, 
gs | f er 137. 3. 
6. (%) That if the Demandant enters into Fer of the Land after the Writ purchaſed, tha fal- 
his Writ ; and therefore the Writ ſhall abate far the Whole. Lutw. 29.— — That if the Tenant 
„ · A ²˙¹ T 1 01.1. eas 
| inch 23- | p TEXBE EP 


It is held as 2 Rule, that nothing can be pleaded in Abatement to this 3 Ler. 219. 
Action after a View, but what ariſcs upon the View. | LE, 


Vor. II. CCC 


plead, that the Demandant, at the Day of the Pur- Page 593 
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| UD to) Covin, Collufion and Deceit, are often uſed as ſynony- 
1 E mous Words, and in whatever Shape or Form they appear, are al- 
reer 
eee. Defrauding and Prejudice of another, 
Li. 357. 5 | | | E 


But for the better Underſtanding hereof we ſhall conſider, 

(A) What Azs are condemned in the Common Law Courts 
as fraudulent, though not within the expreſs Pꝛoviſion of 
any At of Parliament. * 594. F 

-(B) What. Jas are deemed fraudulent in the Courts of 
Equity. 597 — 
IC) Of fraudulent Conveyances and Deviſes, &c. to de⸗ 
feat Creditozxs and Purchaſers within the 13 & z7 Eliz. 
& 3 W. & M. &c. 601. _ EO Wu, 
D) In what Court Fraud is cogniſable. 610. 


E) here a Wrong-doer is farther puniſhable than by 
making void the fraudulent Act. 611. 


' . 
o 


pc” I ns 


8 


u. 


Pe 594 . * (A) What Acts are condemned in the com- 
mon Law Courts as fraudulent, though not 


within the erpzeſs P2oviſion of any Act of 
Parliament, 45 


8 H ER E it may be laid down as a general Rule, tha without the er. 
Dyer 295. preſs Proviſion of any (a) Act of Parliament, all deceitful Practices 
(a) As to the in defrauding or endeavouring to defraud another of his known Right, by 


moſt remark- means of ſome artful Device, contrary to the plain Rules of common Ho- 


_ neſty, are condemned by the Common Law, and puniſhable according to 


— lmpoſ- the Heinouſneſs of the Offence. 


tion, wide the Such 
Statute of Mertox, or 20 H. 3. c. 5. againſt the Lord's Enfeofing his Son and Heir apparent to defest the 
King of his Wardſhip; and the Statate 4 H. 7. c. 17. to the ſame Purpoſe, the Statute of Gloucs/ter, or 
6 E. 1. c. 11. for ſecuring the Intereſt of Termors againſt Recoveries by Fraud; but more particularly the 
21 H. 8. c. 15. which enables Termors to falfify Recoveries againſt their Leſſors. We/tm. 2. or 13 E. 1. 
c. 4. for ſecuring the Wife's Dower againſt a fraudulent Recovery ſuffered by the Huſband. 9 R. 2. c. 3. 
13 R. 2. c. 12. 32 H. 8. c. 38. for ſecuring the Intereſt of Reverſioners againſt Recoveries ſuffered by 

| Fraud 


Fraud, 


Such'as (5) caufing an illiterate Perſon to execute a Deed to his Prejudice, 
by reading of it over to him in Words different from thoſe in which it was (% C. 7 ans 
written. a 


| Woman to 
execute Writings to another 2s her Traftee, upon an intended Marriage, which in Trath contained no ſack 


or Iadiciment, and to anſwer in Damages, to the Party injuted, by an Actiom on the Caſe. Salk. 
79. ln C. 187-8. 2 Ld. Raym. 1013. 6 Mod. 42, 61, 104, 301, 311. 7 Mod. 40. 
Salk 20. | | 


. Alfoitis a Role, that a wrongful (c) Manner of executing a Thing ſhall - 
| 6 Perſon 
_ adding a Seal to a Note, which was ſafficicat without a Seal, Toft his Secarity. 2 —wly A 


As if a Man, that has a Right of Action to certain Lands, by Covin 41 Af. 28. 
e Land to the Intent to recover 5 
from him; and he recovers accordingly againſt him by Action tried, yet 
he ſhall not be remitted to his ancient Right, bur is in of the Eſtate of him & Lie. 357. 
who was the Ouſter. Poph. 64. 100. 
So if one Man diſſciſes another of Land, to which a Woman hath Title 44 Af. 29. 
of Dower by Covin, and with Conſent of the Woman, to the Intent to Rel Abr. 549. 
endow her, and he endows her in the (4) Country accordingly, yet this is (4) The fame 
of no Effrct againſt the Diffcaſee, but he may ouſt him becauſe of the Las, thoogh 
Covin. | | | the Endow- . 
- ment was 
1 | bia in « Wir of Dower, becauſe of the Covin. 44 Af: 29. Rol. Abr. 
—— — —⏑ Gr MEAS D wade by the of an tu Part, yer hall ths 
Dilſeiſec avoid nt. Go. Liz. 357. b. 3 C. 78. x5 Co. 31. 2. 6 Co. 58. 8 Co. 132. b. 


If Goods are fold in a Market overt, by Covin, between two, on = Ift. 713. 
Purpoſe to bar him that has a Right, this ſhall not bar him thereof. 25 _ Cro. Elia. 86. 

As to Frauds in Contracts and Dealings, the Common Law ſubjects Page 595 
the Wrong-doer in ſeveral Inftances, to aa Action on the Cafe ; as if a 3 
Perſon having the Poſſeſſion of Goods ſells them to another, (2) affirming Ci. jag 42g. 
them to be his own, when in Truth they are another's, an Action on the But for this 


Caſe lies. wide Tit. Ac- 
_ fins on the 


Cafe, Letter (F) (0) That the having the Goods in his Pofſefion is a Warranty in Law, that they be- 
long to him. Safk. 2:0. fl. 2. Ld. Raym. 593. | 


But if A. poſſeſſed of a Term for Years, offers to ſell it to B. and ſays, Nel Abe. os 
that a Stranger would have given him twenty Pounds for this Term, by 9ts 
which Means B. buys ir, though in Truth A. was never offered twenty Sid. 1486. 


Pounds, no Action oa the Caſe hes, tho? B. is hereby deceived in the Value. Yeh 28 
is 8 And that in 


theſe Cafes it was the Plaintiff's Folly to bel eve him. 


Fraud by particalar Tenams, fuck 2 Tenant for Life, Dower, Curteſy, and after PoTbiliy of Iſſue ex: it &. 
5 E. 3. © 6. and 2 R. 2. c. 3. for ſecuring Crediors againft ſuch as take Sanctuary. 1 R. 2. c. 9. agaialf 
fraudulent Feoffments to Perſons unknown. 3 H. 7. c. 2. which makes Deeds of Gift of Goods or Chat- 
tels, in Truſt for the Maker, void. 33 H. 8. c. 1. & 30 Geo. 2. c. 24. againſt obtaining Money or Goods 
by ſaiſe Tokens. The 13 Ez. c. 5. 27 Eliz. c. . 29 Car. 2. c. 3. 3 K W. 3 c. 14. 4&5 W. z. 
c. 16. 10 Ana. c. 23. 2yaivit frandalent Conveyances to multiply Votes at Elections of Knights of the 
Sbire, and the Statutes azainf Fracds by Perſo becoming Bankrupts, for which wide Tit. Baxkrups 


8 5 But 


Fraud, 
| Salk. 211. But if on a Treaty for the Purchaſe of a Houſe, the Defendant affirms 
22 ang tbe Rent to be thirty Pounds per Ann. whereas in Truth it is but 
3.3, Pounds, and thereby the Plaiatiff is induced to give fo much more than 
Lev. 10z. the Houſe is worth, an Action on the Caſe lies; for the Value of the Rent ia 
Sid. 146. Matter that lies in the private Knowledge of the Landlord and Tenant, and 


Keb. 510, if they affirm the Rent to be more than it is, the Purchaſer is cheated, and 
FP. ad. Ought to have a Remedy for it. f | 


*. ** — 2 L T0 PX 2” \ — an Sn AMS m_ Py 


„E 6.18, If © Vintner ſells (a) Wine, which he warrants to be ſound and not cor- 
F. N. B 96. rupted, or it a Perſon ſells any (5) Commodity which he warrams o be 
Dyer 75. good, if it proves otherwiſe, an Action on the Caſe lies againſt kim. 

im Margine. : 

(a) That if the Servant of a Taverner ſells Wine to another which is corrupted, an Afion upon the Cafe 
lies againſt the Maſter tho* he did not command the Servant to ſell it to any particular Perſon. 9 H. 6. 53. 
Rol. Abr. 95. But if a Servant ſells an unſound Horſe, or other Merchandise, in a Fai, => Ade 
hes againſt the Maſter, unleſs he commanded him to ſell to a particular Perſon. 9 H. 6. 53. Ral. Abs. 95. 
Poph. 143- Bridgm 128. But it ſeems, that in theſe Caſes no Action lies againk the Servant. Rot. 
Abr. 95.0 if an Attorney, in an Action of Debt, kuows of aud was a Wizz to a Releaſe of 
the Debt, made before the Action brought for it, yet no Action lies againſt the Attorney, for be aftcd only 
as a Servant, and in the Way of his Calling. Mod. 209. + (5) So an Action on the Cafe hes apzind a 
Goldſmith for mingling Droſs with his Plate. Cro. Jac. 471. 2 Rol. Rep. 286.80 2yzink a Jencier 
for ſelling counterfeit Jewels. 2 Rol. Rep. 5, 26, 27. Poph. 123, Cro. Jac. 8 C—— 
for ſelling Silk of ſuch a Nature, whereas it was of a different Kind. / Salk. 2 — 2 


Premiſe to deliver ten Pots of good and merchandizable Pot Aſhes, and delivering Pot Afhes mixed with Diets 


— * 


+ Sed gu, 


— — 


I ˙ ö w 


Fe If A. is employed by B. to fail from England to the Indirs, and A. 
Py 22 covenants that he or his Servants will not thence import any Callcees, Sc. 
Pay. and A. retains C. as his Servant in this Voyage, and acquaints him with 
2 Keb. 83, the Covenants ; and notwithſtanding C. falſly and fraudulentiy brings thence 
S.C. certain Callicoes, c. A. ſhall have an Action againſt C. for no Ac- 


go tion lies by a Maſter for a bare Breach of his Command, yet if a Servant 


judged, tho' does any Thing falſly and fraudulently to the Damage of his Mafter, an 
objected it Action will lie. 
was not laid 


to be done a intentione to damnify the Plaintiff; for let C. intend guicexid welir, 4 und damaibed thenekey: 
Rol. Abr. 105. Like Point, F , | thereby, 


Rol. Abr. If A. be excommunicated, and the Letters of Excommunication are 

2 Harriss brought to the Parſon of the Pariſh to be read and publiſhed in the 

Cro Elz. Church againſt A. and the Parſon having Malice to B. inierts his Name in- 

$38. S. C. ſtead of the Name of 4. and pronounces him excommunicated, an Action 
on the Caſe lies, | 

a If a Man chaſes the Cattle of another into the Lands of F.S. | 

100, 101. he is ſubject to the Action of J. S. an (c) Action on the Caſe lics againſt 

Cro. Car. 325» him. N | 

8. C. | 


| c) So if one Perſon affirms that another's Sheep are Strays, by which a. PA 
1 — Manor, an Action on the Caſe lies. Allen 3. Rol. Abr. 101. _ yay ＋ ef 


Page 396 . K. hath Judgment againſt B. and J. S. with an Intent to defeat him 
of the Benefit of it, perſuades B. to acknowledge a Judgment to a Stranger, 
Qu ++ to whom in Truth he owed nothing, and thereupon his Goods are taken in 


Taonſtall, Execution, &c. A. may bring an Action on the Caſe againſt J. S. on this 
adjudged in Fraud and Combination. 

B. R. and af- 

brmed in the Houſe of Lords, 


2 | K 
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If Land be aliened pending a Writ of Debt, by Covih, to avoid the Ret Abr. 53 f. 
Extent thereof for the Debt; yet when the Covin a upon the Re- 
turn of the Elegit by the Sheriff, the Land fo aliened ſhall be extended. 

If a Man makes a Feoffment to the Uſe of his Son; an Infant; and not 2 Rai. Abr. 
in Conſideration of Marriage, &c. and ten Days afterwards commitꝭ 34 
of which he is attainted, this Land ſhall be forfeited ; for the Feoffment = 
was fraudulent againſt the King. | fra. ay, a hee 

Bur if the Feoffment had been made in Purſuance of an Agreement en- 2 Rel. Abr. 
tred into before, by which it was agreed, in conſideration of his Wife's ſet⸗ - 
kling ber Lands in ſuch Manner, that he would alfo ſettie his Lands on his 
Son; this it ſeems is not fraudulent, but good againſt the King. PE 

A being in Newgate for a Robbery makes a Bill of Sale of all his Goods, Skis. $57. 
to the Intent to make a Proviſion for his Son, and is afterwards convicted PE + 
and executed ; and in an Action of Trover brought by the Son againſt the ge, 
Sheriff of London, it was held by Holt Ch. Juſt. that the Bill of Sale was 
fraudulent; for though a Sale 3ona fide, and for valuable Confideration, 
had been good, becauſe the Party had a Property in the Goods till Con- ; 
viction, and ought to be reaſonably ſuſtained out of them, yet this (a) Con- (4) That # & 
veyance is fraudulent at Common Law, for it cannot be intended to any ** 
ether Purpoſe than to prevent a Forfeiture, and defraud the King. Lands fre- 


dulcntly, with 
an Intent to prevent a Forfeiture, and afterwards commits Felony, the Land ſhall be forfeited. Rol. Abr. 34. 


Fieri facias, and gets „ b — 
him proceed further, but ſuffered the Goods to remain in the Cuflody of — 
A. the Debtor, B. who has alſo a Judgment againſt A. for a juſt Debt, takes Ld. Raya. 
out a Heri facias; and the Queſtion was, whether he could ſeize upon the 555, 1072, 
ſame Goods; and it was held per Cur*, that he might, for the former was a * 
fraudulent Execution, and the Sheriff might very. well return Nulla bong —— =_ —4 
upon | 2 

15 Stra. 226, 461. 2 Will. Rep. 91. pl. 22. Forteſc. * — 315. 


If there be Ju t in Debt againſt J. S. and he ſuffers himſelf to be 
(o) outlawed for Felony with an Intent to defraud his Creditors, and after- Dyer 245. b. 
wards he purchaſes his Pardon and hath Reſtitution, the Creditor may well © . 
take out — for this apparent Fraud. Prices — — 


the Fer, at 
the Suit of divers Creditors, procured himſelf to be accuſed of Felony, and to be removed to the King's 
Bench, with an Intent to plead Guilty, and after the Allowance of Clergy, to get quit; and the King being 
informed of this Practice, by his Privy Seal directed the Juſtices not to proceed on his Arraigumen, without 
farther Directions from him. Dyer 247. 


A Man comes by Habeas Corpus out of London, and had no Cauſe to 
have the Privilege of the Common Pleas, but by his Covin; it was or- 
dered, that he ſhould be in Execution till he had paid the Debt recovered 
avainſt him after the * Writ brought, and that after he ſhould be remanded “ Page 597 
to anſwer the Plaintiffs there. y 30 H. 6. 50. 
| b. Rol. Abr. 549. Cro. Car. 128. 


Hence it appears, that the making Uſe of the Proceſs of the Law is not 2 Inft. 168. 
only a Fraud, but an Aggravation of the Offence ; as if a Perſon intending Hi. P. C. 63, 


i. — — — 
— — 
” 
" pry 
o 


Ca ee Fand. 


875 br See out <a and thereby has the Horſe delivered 
Ss 254. cc; or o =; intending to rifle Goods, gets Poſſeſſion 
Pm 5 9 8 by virtue of a Judgment obtained, without any the leaſt 
Le of Fu . x Athdavus, c. 
H. P. C. 48. a Quarrel wich B. tells him, that he will 2s fake him, but 
Hawk. P. C. *. give B. a Pot of Ale to ſtrike him, and thereupon B. ſtrikes, 
She ma” kills him, he is guilty of Murder, for he ſhall not elude the Juſtice 
of the Law by ſuck a Pretence to cover his Malice. 
Hawk. F. C. 10 .4. and A. refuſe to meet him; but, is.order in eunde 


Kelynge 435, 30 


81. e Fa be ſhall go the next Day to ſuch a Town about his 
| Bike aße B. meets him the next Day in the Road to the 
| ſame Lawn, 72 him, whereupon they fight, and A. kills B. he 


-, ſeems, ky of ad ſu upleſs it appear by the whole Circumſtances, that 
he gave B. ſuch, Information een. and not with a Deſign to give 
him an Opportunity of fighting 
Kelynze 24, If a Perſon takes a Lodging in a Houſe, under the Colour thereof to 
$1. have the Opportunity of rifling it, and to clude the Juſtice of the Law, by 
Show. 50, 51. endeavouring to keep out of the Leiter of it, by gaining a Poſſeſſion of the 
e Goods with the Conſent of the Owner, he ſeems to be as guilty of Fe- 


Was no: , Tony as any other Felon, in as much as his whole Intention was to defraud 
clearly Fe- the Law. 


lony, for 


4 W. ent.c c. 9. was mae in Aid of i, 22 


1 


— — 


——— — 
2 — —— . 


(B) What Acts are deemed fraudulent in the 
Courts of Equity. 


4 loft. 84. I is clearly agreed, that all Covins, Frauds and Deceits, for which 
See of the Ju- there 13 no Remedy by the ordinary Courſe of Law, are properly cog- 
riſdictioa m niſable in Equity; and it is admitted, that Matters of Fraud were one af 
_ the chief Branches to which the Juriſdicion of Chancery was originally 
Tu. Conrte- confined. 

Bur as every Caſe on this Head depends ſo much upon its own Circum- 
ſtances, it will be difficult to range them in any other Order than by inſert- 
ing the moſt remarkable Caſes where the Parties have been relieved againſt 
Fraud and Impoſition. 

Preced.Chan., As where A. being Tenant in Tail, Remainder to his Brother B. in Tail, 
35. Ra A. not knowing of the Intail, makes a Settlement on his Wife for Life for 
ver. Petts, her Jointure, without levying a Fine, or ſuffering a Recover 515 which B. 
4 3 who knew of the Intail engroſſes, but does not mention any Thing of the 
brad ia g Intail, becauſe, as he confeſſed in his Anſwer, if he had ſpoke any Thing 
Houſe of of it, his Brother, by a Recovery, might have cut off the Remainder, and 
Lords. barred him; and although after the Death of A. B. recovered in Ejectment 
againſt the Widow by Force of the Intail; yet ſhe was relieved in Chan- 
cery, anda perpetual Injunction granted for this Fraud in B. in concealing, 
the Intai}, which if it had been diſcloſed, the Settlement might have been 
made good by a Recovery. 
2 Vern. 180. S9 where a Mother being abſolute Owner of a Term, the ſame being 
54+4/4:x and] limited to her in Tail, is preſent at a Treaty for her Son's Marriage, and 
Che. hears her Son n that the Term was to come to him at his Mother's 
Death, and is a Witneſs to the Deed, whereby the Reverſion of the Term 
* Page 558 is ſertled on the Iſſue of this Marriage after the Mother's Death, and ſhe 
2 was compelled in * to make good the Settlement. 


4 I 


——_—. 


If 4 by a Marriage-Settlement be Tendnt for Life of certain Mills, Re- Abr. Eq 357. 
mainder to his firſt Son in Tail, and the Son, who knows of the Settle. ear and 


ment, encourages A 


ty 
rr 

So where a younger Brother, having an Annuity of 100 J. per um Vern. 146. 
charged on Lands by his Father's Will, agrees with J. S. to el ir wo him, Hobbs and 
which J. S. is encouraged to purchaſe by the elder Brother, who told him, Norten. 
that though he had heard that there was a Sertlement which had intailed 


thoſe Lands out of which it iffued, that yer he had conftantly paid this 
Annuity, as alſo 3000 l. charged by the fame Will to his Sifters ; and the 
elder Brother afterwards getting the Settlement into his Hands, and en- 
deavouring thereby to avoid Paymeot of this Annuity, it was decreed in 
Favour of the Purchaſer, that the Annuity ſhould ſtill be paid purely on 
the Encouragement given by the cider Brother. | 

So where Lands in Mortgage running through three Deſcents, and the Preced. Chan. 
Perion intitled to redeem, not knowing bow much was due for the Intereft, 131. Barret 
is informed by the Heir of the chat it was conſiderably leſs 7: 
than really it was z whereupon he ſetiles it upon his Marriage, as ſubject 
only to ſo much; and it was decreed, that thoſe who derive under this 
Settlement ſhould redeem accordingly, without being obliged to pay the 
Sum concealed, for the Fraud. | f | 

If A. has a prior Incumbrance on an Eſtate, and is a Witneſs to a ſubſe- 2 Vern. 151. 
quent Mortgage, but does not diſctoſe his owa Iacumbrance ; this is ſuch Ce and the 
a Fraud in him, for which his Incumbrance ſhall be poſtponed. 1 


ford, cited to 
| ot de- 
So where a Counſcl having a Statute from A. adviſes B. to lend A. 1000 /. ti: 370. 


on a Mortgage, and draws the Mortg with a Covenant againſt all In- Draper ver. 
cumbrances, and conceals his own Statute; and it was held, that the Sta- Foriace. 
tute ſhould be poſtponed to the Mortgage. 

So if A. being about to lend Money to B. on a 
enquire of D. who had a prior » whether he had any Incumbrance /6%o//on ver. 
on B. s Eſtate, if it be proved that C. wear to him accordingly, and that Rhodes, 
D. denied that he had any, D.'s Mortgage ſhall be | 

So if A. having a Morigage on a Leaſchold Eſtate, lends the Mortgage 2 Vern. 726. 
8 Peter and 


for which his Mortgage ſhall be poſt- A. B. 2. 
8. C 


fed of a Term for Years, as Executrix to her firſt Huſband, and — £3 


which was liable as Aſſets, to the Payment of his Debts, in order therero, Smits. 
and to raiſe Money for that P the Plainnfis after their Marriage 
entered into an Agreement with the Defendant for Sale of the Houſe in 

ion, for the Reſidue of the Term, for 450 L whereof 210 l. was to 
be applied in Diſcharge of a Mortgage thereon to one J. S. and the re- 
maining 240 l. was to be paid to the Plaintiffs; accordingly the Plaintiffs 
executed an Aſſignment ot the Houſe to the Defendant, with a Receipt in- 
dorſed thereon for the whole Purchaſe- money, but the Defendant did 
not then pay the Purchaſe-money, bur gave a Note for the Payment of 
2 10 J. Part thereof to F. S. the Mortgagee, and of the remaining 240 J. 
to the Plaintiffs ; and for the Non- payment thereof the Plaintiffs brought 
* cheir Bill to have a Specific Performance and Payment of the Money ac- 


ſends #5 to 2 Vern. 5541 


Page 599 


Purchaſe ; and for a Diſcovery of theſe Articles, and to have up his Note 


on a Re-aſſi of the Houſe, the Defendanc 

The Plaiatiffs by their Anſwer admnred there were 

ſiſted, that the Houſe lying in Middleſex, thoſe Articles were I 

tered in the Middleſex Office, and therefore void as againſt the Phainnff 
but on a Hearing at the Rolls, the Maſter of the Rolls decreed the original 

Bill to ſtand diſmiſſed with Cofts ; and on the Crofſs-Bill decreed the Note 


ſon of the Plaintiff's Fraud in concealing the Articles; which Decree was 
affirmed by my Lord Chancellor. 
So in a Caſe between two Purchaſers of Lands in Terkfbire, where the 
ſecond Purchaſer having Notice of the firſt Purchaſe, bur 
regiſtered, went on and purchaſed 
chaſe regiſtered ; yet it was 
chaſe, though it was not regiſtered, 
own Purchaſe firſt regiſtered was a 


If a — 


Eſtate to by the 
Wife to nominate her to the Whole, on a Promiſe that ſhe would give the 


Godſon the Part deſigned for him; it will be decreed againſt the Wife on 
the Point of Fraud, though there was no Memorandzm thereof in Writing 
purſuant to the Statute of Frauds and Perjuries. 


com 

2 and afterwards deſigning to elude the Force thereof, and get looſe from 

© his Agreement, ordered his Daughter to put on a good Humour, and get 

the Plaintiff to deliver up that Writing, and then marry him, which ſhe 

accordingly did, and the Defendant ftood by, at a Corner of a Street, ro 

F and the Plaintiff was relieved on the Point 

Fraud. 

Abr. Eq. 19. There are like wiſe ſeveral other Inftances, where a Parol Agreement in- 

& wide Tit. tended to be reduced into Writing, but prevented by Fraud, has been de- 

Leer c.) creed in Equity, notwithſtanding the Scatute of Frauds and Perjuries ; as 

where upon a Marriage- Treaty, Inftruftions were given by the Huſband 

to draw a Settlement, which he privately countermanded, and afterwards 

drew in the Woman by Perſuaſions and Aſſurances of fuch Settlement to 

marry him; and it was decreed that he ſhould make good the Settlement. 

Abr. Eq. 20. So where a Parol Agreement was concerning the Lending of Money on 

a Mortgage, and the Conveyance propoſed was an abſolute Decd from the 

Mortgagor, and a Deed of Defeaſance from the Mortgagee, and after the 

Mortgagee had got the Deed of Conveyance, he refuſed to execute the 
Defeaſance; and it was decreed againſt him on the Point of Fraud. 

Preced. Chan. If a Son and Heir apparent perſuades his Father not to make a Will 

4. Chanier- which he intended to have made, and which was to contain Proviſions 

lain's Cale . for his younger Children, promiſing to do for them himfelf ; this is ſuch a 

been decrees, * Fraud, for which Equity will decree the Heir to give them ſuch Pro- 

Page 600 viſions himſelf. a | 


— 


I — 


* e 


So where Tenant in Tail is prevented by the Iffue in Tail from ſuſfer- Ned. Ch 
ing a Recovery in order to provide for younger Children, by his af 5- 
8 Equity will compel him to do it after his Fa- 

_ If a Mother a Right to Dower, to 2 iage of her 2 Vern. 133. 
Soma K releaſes Fer Dover, and the Releaſe i Wen 10 che V net 

her Relations, it ſhall bind the Mother, though the Releaſe was obrained | 
by (a) a fraudulent Suggeſtion. * n 


be avoided in Equity whenever there is Sn ver7 or ek. Ven 19, 20, 31, 32. 


But where a Widow, before her Marriage with a ſecond Huſband, af- Vern. 408. 
ſigned over the greateſt Part of her Eſtate to Truſtces, in 
dren by her former Huſband; and though it was inſiſied, that 
without the Privity of the Huſband, "___w. Des 
him, yet the Court thought that a Widow may thus provide 
dren before ſhe put herſelf under the Power of a Huſband; and it 
proved that 8000 J. was thus ſettled, and that the H 


the Deed, he was decreed to pay the whole Money, without directing any 


A. failing in his Trade compounded with his Creditors at fo much in the 2 Vers. 7:. 


draw in the reſt of the Creditors, had made an under-hand Agreement with 
ſome of them, who. were ſeemingly to accept of the Compoſition, to pay 
them their whole Debts, which being a Fraud and Deceit upon the reſt of 
the Creditors, the Court would not decree the Agreement, nor relicve the 
Plaintiff, but diſmiſſed the Bill. | 
So where A. being intruſted by B. to receive Intereſt on Tallies, receives 2 Vers. 602. 
the Principal and fails, and afterwards compounds with his Creditors, bur 44 
B. would not come in, without having 2 greater ion, which 4. 
agrees to give, and A. brought his Bill to be relieved againſt this under- 
hand Agreement; but he having been guilty of a Breach of Truft, and 
alſo a Party to the Fraud, the Court refuſed to give him any Rehief. 
If a Security be obtained from a Perſon by Fraud and Practice, upon Page 601 
a Pretence of a Demand that is fiftitious, ic will be relieved again in , vo. 123. 


Equity. As Where a Bl 
R | | of Exchange 
was obtained by a groſs Fraud, 3 with O to be aſcertained by the Party's own 


Vol. II. 


*** 9 n * * — 
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Fraud. 


— 
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2 Vern. 307- As where A. having by the Means of an Attorney prevailed on E. a Wo- 
man, to levy a Fine of ſome Houſes, and to execute à Deed leading the 
Utes thereof to 4. and his Heirs; and it being ptoved that ſhe, at the Time 
of levying the Fine, declared ſhe muſt make uſe of ſome Friends Name 
in Truſt 3 and afterwards by Will ing ſhe had levied ſuch Fine only 
in Truſt, and the better to enable her to diſpoſe of the Eſtate, and the 
deviſed it to J. S. and his Heirs, ſubject to the Payment of her Debes ;- 
although A. proved a great Familiarity and Friendſhip between them, and 
that ſhe had declared he ſhould have her Eſtate ;; yet it was decreed, not 
only that the Eſtate ſhould be liable to the Creditors Debts, But that A. 
ſhould convey the Eſtate to the Deviſee and his Heirs. eee 
Preced. Chan. So where A. being to procure 1000 l. for B. borrows it, and pays B: 
80. I and nly 300 l. and takes other 300 J. himſelf, and the — ⏑ 400 I. in 
n 345. Goods, which prove worth Hitle or nothing : 200 fer ſecuring the Whole, 
S. C. both gave a Recognizance; yet that being ſued againſt B. he brought his 
Bill, and had a perpetual Injunction againſt the Recognizance oo Payment 
of 300 l. only and Intereſt, by Reaſon of ſome Circumſtances of Fraud; 
and it appearing to be a Contrivance between A. and the Lender, to charge 
B. with the Whole. So ed Re 5 r NUT ITT ken 
Where a Purchaſe was obtained from a Man almoſt in his Dotage, at a 
great Under-value, who was perfuaded by the Perſons that treated with 
him, that they . help him to a great Match, 2 17 him, * to 
ify himſelf for the Lady, it was neceſſary he ſhould convert all his 
9 2 Money, and they treated for the Purchaſe in a Perſon's Name 
the Court of who knew nothing of the Matter; and for theſe Circumſtances of Fraud 
Chancery re- the Purchaſe was ſet aſide. | | 
fuſed to carry : FECT 
the Agreement of a Feme Covert into Execution Where 2 Parchaſe at a great Under value, obtained 
from a Perſon who ſome Time after became a Lunatic, was ſet afide for Fraud. 2 Vern, 678. 


« 


2 Vern. 632. Where an Agreement for a Purchaſe was obtained from a Woman of | 


Gree v. Mad. ninety Years of Age, and ſeveral ſuſpicions Circumſtances appearing, - the 


Court would neither decree it to be carried into Execution againſt the Heir 


at Law, nor to be delivered on a Croſs- Bill for that Purpoſe, but left the 
Parties to their Remedy at Law. | 


_— 


(C) Df fraudulent Conveyances and Deviſes, 

&c. to defeat Creditoꝛs and Purchaſers with- 

8 in the 13 Eliz. c. 5. & 27 Eliz. c. 4. & 3 W. 
— ; 


I * T ſeems by the Common Law, if a Man had Right and Title to a 

Dyer —ꝰ Thing, or a Juft Debt owing to him, he might avoid any fraudulent 
Co. Lit. 290. Conveyance made to deceive him of that Right or Debt; as if a Man 
a. b. 


had a Right to Goods,, and he that had them fold them by Covin in a 
* Page 602 Market-overt, to alter the Property of them ; or if one paſſed away Goods 


Oath.—— Where a Policy of Inforance for inſuring a Life was gained by Fraud, and ſet afide wich Cofts 
both at Law and in Equity. 2 Vern. z06.——Where a weak Man was prevailed by two of his Re- 


lations, to give a Bond to one of them, to ſettle his Eftate to the Uſe of himfelf in Tail Male, Remainder 
. and he afterwards marrying, was relieved againſt the Bond. 
z Vern. 1 | 5 


* 


to 


were 
ſet aſide the Con 


< tions, Conveyances, Bonds, Suits, Judgments and, Executions as well 
* of Lands and Tenements as of Goods and Chattels, now of late more 
by practiſed than tieretofore ; | which Feoffments, Gifts, Grants, 
* Alienations, Conveyances, Bonds, Suits, Judgments and Executions have 
been and are deviſed and contrived of Malice, Fraud, Covin, Colluſion N 
< or. Guile, to the End, Purpoſe and Intent to delay, hinder or defraud 
Creditors and others of their juſt and lawful Actions, Suits, Debts, Ac- 
counts, Damages, Penalties, Forfeitures, Heriots, Mortuaries and Re- 
<« liefs, not only to the Let or Hindrance of the due Courſe or Execution 
Sof Law and Juſtice, but alſo to the Overthrow of all true and plain 
4 Dealing, Bargaining and Cheviſan err: 1, + - 
It is therefore enacted, © That all and every Feoffment, Gift, Grant, 
* Alienation, Bargain and Conveyance of Lands, Tenements, Heredita- 
** ments, Goods and Chattels, or of any of them, or of any Leaſe, Rent; 
Common, or other Profit or Charge out of the ſame Lands, Tenements, 
« Hereditaments, Goods and Chattels, or any of them, by Writing or 
<«< otherwiſe, and all and every Bond, Suit, Judgment and Execution at 
„ any Time had, or hereafter to be had or made to or for any Intent or 
<« Purpoſe before declared and expreſſed, ſhall be from henceforth deemed 
<«< and taken (only as againſt that Perſon or Perſons, his or their Heirs, 
« Succefſors, Executors, Adminiſtrators and Aſſigns, and every of them, 
„ whoſe Actions, Suits, Debts, Accounts, Damages, Penalties, Forfei- | 
<« tures, Heriots,: Mortuaries and Reliefs by fuch guileful, covenqus, or 
t fraudulent Devices and Practices, as-is aforeſaid, are, ſhall or might be 
< in any wiſe diſturbed, hindered, delayed or defrauded) to be clear 2 and 
< utterly void, fruſtrate and of none Effect; any Pretence, Colour, fained 
* Conſideration, expreſſing of Uſe, or any other Matter or Thing to the 
«* contrary notwithſtanding. I | | 
Provided that this Act, or any Thing therein contained, ſhall not ex- 
<« tend to any Eſtate or Intereſt in Lands, Tenements, Hereditaments, 
« Leaſes, Rents, Commons, Profits, Goods or Chattels had, made, con- 
veyed or aſſured, or hereafter to be had, made, conveyed or aſſured, 
« which Eſtate or Intereſt is, or ſhall be upon good Conlideration, and 
<« bona fide, lawfully conveyed or aſſured to any Perſon or Perſons, or Bo- 
* dies Politic or Corporate, not having at the Time of ſuch Conveyance; 
<*< or Afurance to them made, any Manner of Notice or Knowledge of 
* ſuch Covin, Fraud or Colluſion, as is aforeſaid. 6 AMD. $a. ff | 
And by the 27 Elia. cap. 40 for avoiding of fraudulent, fained and 1 This Stat: 
«< covenous Conveyances, Gifts, Grants, Charges, Ules and Eſtates, and is made per- 
« for the Mantenance of upright and yuſt Dealing in the Purchafing of _— 
« Lands, Tenements and Hereditaments, it is enacted, that all and every  * * 
« Conveyance, Grant, Charge, Leaſe, Eſtate, Incumbrance and Limita- 
« tion of Uſe or Uſes, of, in or out of any Lands, Tenements or other 
« Hereditaments whatſoever had or made, or at any Time hereafter to be 
« made, for the Intent and Purpoſe to defraud and deceive ſuch Perſon 
„ or Perſons, Bodies Politic or Corporate, as have purchaſed, or ſhall. 
* afterwards. purchaſe in Fee-ſimple, Fee-tail, for Life, Lives or Years, 
« the ſame Lands, Tenements and Hereditaments, or any Part or Parcel 
thereof ſo formerly conveyed, granted, leaſed, charged, ineumbred or 
> limited-in Uſe, or to defraud and: deceive ſuch as have; or ſhall purchaſe 
% any Rent, Profit or Commodity, in or out of the ſame, or any Part 
thereof, ſhall be deemed and taken only as againſt that Perſon 5 Page 603 
1 | | | | „ Pex. 
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* And by per. 5. of the ſaid Statute it is further enacted, That if any 
* Perſon or Perſons ſhall make any Conveyance, Gift, Grant, Demiſe, 
harge, Limitation of Uſe or Uſes, or Affurance of, in or out of any 


„Will or Pleaſure, of ſuch Con 
©< of Uſes, or Eſtates of, in or out of the faid Lands, Tenements or 
« Hereditaments, or of, in or out of any Part or Parcel of them con- 
4 tained or mentioned in any Writing, Deed or Indenture of fuch Af- 


< ſurance, Conveyance, Grant or Gift, and after fuch Conveyance, Grant, 


« and without Fraud or Covin, upon 

i peached or im by Forte of ds, AR, bor ſhall Rnd in che ks 
Force and Effect, as the fame ſhould Teo Gans if che Act had never 
been had or made. 


. the following Opinions have been 

That where in a Formeden the Tenant pleaded Non-tenure upon which 
they were at Iſſue; and it was found, that before the Writ purchaſed, the 
Tenant infeoffed divers Perſons, with an Intent to defraud him who had 
Cauſe of Action to the Lands, and that norwithſtanding the Feoffor took 
the Profits; and on this Verdict it was adjudged for the Demandant, vis. 
<«- that by the 13 Exx. c. 5. the Feoffment was void againſt him. 3 

1 b 


; them, and others of them being g. C. 
Sheep he ſets his Mark on; and it was refolved to be a fraudulent Gift and 

Sale within the 13 EE c. 5. for tho? ſuch a Sale hath one of the Ovalifica- 
tions wed by the Statue, being made to a Creditor for his juſt Debt, 


on a valuable z yet it wants the other; for 
the Owner's continuing in Poſicffion is 2 fixed and undoubted Character of 
fraudulent becauſe the Pofeſſion is the only Indicium of the 


of Chanel, and therefore this Sale is not made bona fide; and as 


to five ſeveral Perſons in the Sums of a0 l. 
each, and having Goods to the Value of 20 l. makes a Gift of them to one 
of the Five, in Satisfaftion of his Dee; but upon this ſecret Truſt be- 
tween them, that the Grantee, in Compaſſion to his Circumftances, ſhould 
deal favourably with him in permitting him, or ſome other for him, to 
uſe and poſſeſs the faid Goods, paying this Creditor as he was able and 
could afford ir, the faid Det of 20 L. and refolved to be a fraudulent Con- 
and Dred of Sale. | 

So if A. makes a Bill of Sale of all his Goods in Conſideration of Blood 2 Rol. Abr. 
and natural Affection to his Son, or one of his Relations, it is a void Con- 779. 
veyance in to Creditors, for the Conſideration of Blood, Fc. which Palm: 214. 
are made the Motives of this Gift, are efteemed in their Nature inferior to 3 Co. 81. 


3 Co. 81. 
Moor 639. 


the Vendor for his Subfiftence ; fo that they are incirely inconſiſtent with 
the Scheme laid down by the Stature, and therefore void and illegal. 

But if a Perſon, before be contrafts any Debes, makes a voluntary Settle- cod. 110. 
ment on his Son Bun fide, ir ferms chat this is not wichin the Statute, for it Vent. 194. 
never could be rhe Intent of the Act to fer afide all voluntary Settlements ; Sid. 349- 
but if the Gift be made on any Truſt eicher or implied, between * Rol. Rep. 
Donor and Donee, it is within the Sue f for all Acts for the Suppreſſing B. Cat. Abe, 
of Fraud are to be liberally expounded. | 470. . 
Gab. Eq. Rep. 2. 122. Prax. Chan: $4. Va. as; 


voluntary Deed may be good againit the Panty who made 
22 Ü— —— 1739 


8D And 


* 
: 
' 
| 
1 
2% 


— 


3 Co. 87. And therefore if the Jury gad that the 

Moor 638. ſion of his Goods after his Bill of Sale. of them, 
Badge of a fraudulent Conveyance, becauſe the 

Page 605 „Arn of the Property of a Chattel, which is a 
ſitory; ſo there are other Marks and Characters 
Conveyance of them all without any Exception, far 1 
famed, that a Man will ftrip himſelf intiteiy of all 


= 
1 ” 
by . 
* oy 
_ 
* - 
? g 
* 
4 


not excepting his Bedding and wearing L were loqe 
ſecret Correſpondencæ and good 2232325 him and 
the Vendee, for a private Occupancy of all or Par: of the — 


for his Support; alſo a ſecret Manner HO 


unuſual Clauſes in it, as that it is made honeſtiy, truly, 
are Marks of Fraud and Colluſion, for fuch an artful and 


Appearance give a Suſpicion and fralouly of ſome Pei renibes 


with it. 
5 Co. 60. Tf a Gift be made to deceive one Creditor, it is void againſt all ( 
Moor 615- but where-ever a Conveyance is conſtrued frauduilcar, ar muſt be 
ſpect to real Creditors and Purchaſers for valuabic 2 5 
And. 233. Therefore if a Man makes a fraudulent Leaic, and hen Dr . 
Moor 662. without Rect or Fine, the ſecond Lefiec ſhall not avord the firſt Leate ; 
for no Purchaſcr ſhall avoid a former fraudulent Conyeyance, but a Pur- 
chaſer for valuable ConEderation. 
5 Co 659, But though a Purchaſer for valuable Confideration within the 27 Ex. 
G»2cbe's Ceſe. c. 4. hath Notice of a fraudulent Conveyance before he purchaſes, per after 
Moor 615 the Purchaſe he ſhall avoid it; for the Starure expreſſly» ayoids iuch Con- 
veyances, fo that whether the Purchaſer hath Notice of them, or gar, is 
not material. 
Preced. Chan. If A. brings an Action againſt B. for lying wah. his —1 after which 
Leirer and B. aſſigns his Eſtate to Trattecs in Truſt to pay the | 
Frecmane tioned'1 in a Schedule, and ſuch other Debts as he ould a 
Days, and A. recovers 5900. Damage, and brings his Bill ra 225 ade this 
Deed as fraudulent, and made to defeat him of his Recovery ; in Cate 
A. can have no other Relief but to come in upon the Surplus, 22 — 
Debts mentioned in the Schedule, or appointed within ten Days | 
to it, are ſatisfied ; the Decd being neither fraudulent in np _—_ 
A. being no N at oy Time of 3 and 1 IT was 
in him to prefer his Real Creditors to one, w br, when recovered, 
was . only in Maleficio. . 
2 Vern. 490. A. by Bill of Sale made over his Goods to a Truſtee for B. wha kved 
Fictcher and with him as his Wife, and was fo reputed, and he allo a Leaſe 
Lady Lidig. of the Houſe wherein he dwelt, in the Name of a L and 
the Truſt thereof to bimſelf for Life, then in Truſt for B. during the Rei- 
due of the Term; and this Bill of Sale was beld fraudulent as to Creditocs, 
but as to the Declaration of the Truſt of the Term, the Court held it 
and not liable to s Debts, the Term being never in him, and being io 
ſettled at the Time it was purchaſed ; and A. might have given the Mogey 
to B. who might have purchaſed it for berſelf, and in her own Name. 
C:o. Jac.270. Fraudulent Conveyances and Gifts are only void againſt Purchaſcrs and 
vide 2 And. Creditors, and ſhall bind the Parties themiclves, and their Repreſenca. 
172. G tives. 
Yelv.. 196. And therefore where A. made a fraudulent Sale of his Goods to B. and 
Hawes and delivered Poſſeſſion of ſome of them in his Life- time, and the Reſt 
Loader. to the Hands of his Adminiftrator, it was held in an Action brought by B. 
NDP 270. for thoſe Goods, that the Adminiirator could not plead the Statute of 
13 El. c. 5. nor maintain the Poſſcſkon of the Goods even to E 
ꝛSce r abob. Creditors. T 
Bur 
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Bovniid. : 
-Bur-if a Man makes 4 Deed of Gift of his Goods in ha 'Life-rme "SI 4 

by Cœvin, to ouſt his Creditors of weir n ann Death-the Rt. 4, fe. 

W hr hows 2 bam err — 551 (oy Aoan 


: Encmorocf 
3 * 4 8 his own Wag Fae. _ Cra. Jac. 271. 
* Where by Special ven it was found, dere being of di. * Page 606 

vers Goods to the Value of 250. L. by 4 jo o defraud. ig 7 

made 2 Gift of his Goods to his Davghter, obion, chat upon, - 2 

ment of” 20. it ſhould be void, and died; and that Sete. 

with the Goods; after which the Daughter took Po ger them by s © 

Force of the Gift and chen Adminiſtration, was granted to J. &. of all the 

Son Sk. of A. und in an Attion againlt him as Exccutor,, it was beld, . 

| that the Gift vn: y fraedulenc within the 13 Cl cep. C. and that 

by tis before Adminiſtration, granted to him, be became. an 

Exccarot de ſos Turt, and liable as ſuch; and that the continued the 

' Peſſcfion in him from the Time of intermeddling tothe Ti e of grant- 

on rene 
If A makes 2 NH of Sale to B. x Grdipr and ard to C, another Trim. 1725. 

Credie>r, and defivers Patieſfion at the the ole, th, een apd Zoio and 

Ser C gem Pofſetfion vf them, and B. takes them 5 dee 4 

cannot maintain Treſpaſs, becauſe the firſt Bill of Sale is fraudulent aga nüt 4 

Creditsrs, and ſo is the feeond z yer 1 ey, bich bied > 91 B,'p j5 che her 

Tule, and the naked Poffeffion of C. 15 NL ainſt the Te 

of N. thar is prior, where boch are e Credipor, and Pollioa x the 

Time cf the Bill of Sale is delivere 122 neither, 

| If = Gift be made to deceive dne Creditor, It js. void agaialt ()) all the 1e, 61. 

Creainors of the Farty, within the Statute. | (O Where 2 


Feu 
e deceive Creditors, kT thoogh 55 the Feet the King win cheated o ks Wok ye being oaly 


to b Iacear and Purpoſe, it ought not to be extended farther, 10 Co. 5 where dbere was 2 
Lene os A. ro tbe latent the Wife of the Tenant ſhould not bs e — Life of 4 = m33 


held ra © could not be extended ro any other Iatest or Purpoſe. Dyer 354 .—— Where due 
. Pa PE RAPE en Berle <Mihed RE Batn LEY, * 
. % FI 350 r. P * 


A Man binds himſelf in n e and b. oni 
make ſuch 2 Conveyance, &c. a fraudulent Conveyance is made contrary to- 
the Defeaſance of the Statite; though the Conveyance be void againſt agile 

e Debeor, yer it h 2 Breach of the Condition of the Statute, and 

Conuſer ſhall be farisfiet before the Credicor by Bood,... 

ks nor neceffary thar be who contracted the Debt Thould make the frau- On Gan 
dulcne ;for if 4 Man'binds himſelf and his Heirs in a Bond. 
2nd Lands deſcend w his Heir, who makes a fraudulent, Conveyance of 
thoſe Lands the Crediror thall avoid it. 

If a Perſon, intending to deceive a Purchaſer, conveys by Deed inrolled 2 Co. 54- 
his Lands'ts the King, and afrerwatds; fot valuable Conſideration, conveys 11 Co- 74- 
es F. S. the Purchaſer ſhall avoid this Cotiveyance to the Kin og by me.37 dw] 
Ekz. cap. 4. for although the Statute does not by exp refs W. FE 


eek w odour and biade for fin ſuppreſſing of Fraud, 
fhall mclude 
N — bs Tal, Retnainder to B. in Tail or Fee, and B. 0 76. 


So A. 
under 2 Apprehenfion thar A. deſigns to ſuffer a Recoyery, and deſtroy his 8. 
Remainder by Derd .imrofled conveys” his Remainder to che King; yet if 
A. for valuabie Conſideration afterwards by Recovery conveys - the i Eftate to 
F. $. des without Iſſue, the Purchaſer ſhall avoid the Conveyance to 
the King 2s fraudulent within the 27 ELA cap. 4. 

In Treſpaſs againft a Bailiff of a Manor for diſtraining Goods; he juſtified: Latch. 227. 
by vitae of bis Authority, and thar by his Precept fie war commanded - 4m” 

4 


Tar] ves, 
a er. 


kd of divers 


Fraud. 


— Grads ef J. S. which Goods B Hands 
by Colour of a fraudulent Gift of them to the Plaintiff; and on Iſſue, that 
the Sale was made bona fide, it was found for the Defendant, and adjudged 

I no Creditor could not take 


_—_—}_ >. 6 


> if « Pinkut wakes 6 rude Look fe Luk with an Intent to 
deceive a Purchaſer, and dies before he makes any Conveyance of the 
Lands, and afterwards his Son and Heir, knowing or not knowing of this 
„ S. for valuable Conſideration, J. S. ſhall avoid this 
Leaſe within the 27 Ez. c. 4. | 
Ca. Lic. 3. b. £ has a Leaſe of certain Lands for finry Years, if be live fo long, and 
Sir Rebe forges a Leaſe for —_ 8 _ Indenture _— 
Graboam 2 this Leaſe uable Conſideration, ether 
* ks 1 in this Caſe B. is not 12 
there were general Words in the Sale to 
that it was never contracted for, ot 
NN 
imag1 inee can never come the Char a 
1 of the true Leaſe of ſixty Years, 
i poſſeſſed of. | 
n its Creation, yet by Matter ex poſt 
if one makes a fraudulent Feoffment, and the 
to another for valuable Conſideration, and af- 
terwards the firft Feoffor alſo, for valuable Confideration, makes a ſecond 
Feoffmenr, the Feoffce of the Feoffee ſhall hold * the ſecond Feoff- 
* ment of rhe firſt Feoffor. + 


Feaffce of | 
the Feaffer had purchaſed with Notice that the firſt Feoffment —— 


Sid. 13. 


— "ah A. agrees with the Eaft-India Company to go as Preſident to 


Bengal, and 


— enters into a Bond of 2000 l. Penalty for Performance of Articles; but 


before he fer our he made a Settlement of his Eſtate, and among other 


Chlynns Thing be decked the Trad of o Term of owe Yewe ts-be for the riltieg 


of 5oool. as a Portion for his Daughter, who afterwards married J. S. a 
e Gentleman of Tool. per Am. who before the 1 was adviſed by 
pe Counſel, that the Portion was ſufficiently ſecured ; and who afterwards on 


305- her Death had, on her Requeſt, expended 4001. on her Funeral, but never 
2Eq. Ca. Abr. made any Settlement on her; and A. having embezzled the Goods and 


431. pl. 13. Stock of the Company to a conſiderable Value, the Queſtion was, whether 


this Settlement was voluntary and fraudulent as to them; and it was held 
to be a prudent and honeſt Proviſion, without any Colour of Fraud; and 


though in irs Creation it was voluntary, yet being the Motive and Induce- 
ment to the Marriage, it made it valuable. 


On the Clauſe of the 27 Ez. cap. 4. that if a Man ſettles Land to Uſes, 
with a Power of Revocation, and afterwards ſells the Lands for valuable 
| Conſideration, char the former Uſes ſhall be revoked); it hath been holden, 
>. that if a Man having a future Power of Revocation barg ains and ſells the 
Land before his Power commences, yet it is within the AQ. So if the 
Power of Revocation be reſerved with the (a) Conſent of A. and he con- 
bis Land, not having revoked, the Conveyance ſhall be good; fo if 


This 


Fine to the Uſe of the Father and his 
t it ſhould be lawful for the Fatber to re- 
's Wife; the Father dies, * 

a out 


vb, vim Cue of four Perſons, the Relations of the Son's 
3 


Fraud. 


This Branch of the Statute det not extend to Creditors, and there- 
fore if the.Conveyance was pot made to deceive them, it ſeems they cannot 
avoid it; [but ſee ante 606, the firſt Cafe. ] | p 
lf Goods continue in the Pofleffion of the Vendor, after a Bill of Sale of * Page 608 
them, though there is a Clauſe in the Bill, that the Vendor ſhall account Moor 638. 
annually with the Vendee for them, yet it is a Fraud; ſince if ſuch colour- 
ing were admitted, it would be the eaſieſt Thing in the World to avoid the 


Proviſions and Caution of the AQ. a | * 
or Gift of a Leaſe for Years, and 2 Bull. 226. 


— tt...AMi — 


Where there is an abſolutc 
the Perſon who makes it continues in Poſſeſſiom after fuch Sale, the Gift is Scene ver. 
fraudulent, becauſe attended wich that diſtinguiſhing Character of a Fraud; Orban 
bur if the Conveyance or Sale be conditioaal, as that upon Payment of fo 
much Money the Leaſe ſhall go to the Vendee, there Continuance in Pol- 
ſeſſion after the Gift does not make it becauſe the Vendee is not 
to-haye the Leaſe in Poſſeſſion till he performs the Condition }F J But the 


whole Tranſ- 


If one makes a Leaſe for Years with a Proviſo to be void upon Payment Cro. Jac. 455. 
of 105. this Leaſe will be void againft Purchaſers; but if it be a Mortgage 
for a conſiderable Sum of Money, though it be in the Power of the Mort- 


* e en e YE Gpg. Nets. 


gagor, yet it is not void. 
2 © % — 2 - # WIS Ta I. 


Effect to a Power of Revocation, and therefore fraudulent as to Creditors 
8 be cleacly. agreed, that if a Perſon makes a Settlement oh his 6 Co. 73. 
Wife, or Child, after Marriage, in Coafideration of Love and Affection, Co. Jac. 158, 
and not purſuant to any Articles, or any L 4 
ri xr Marriage- Portion, that ſuch Settlement being voluntary — 190 
fraudulent againſt Purchaſers within the 27 Ekz. . .. Id . 
22 a 5 yet if it were in pur. Cro. Jac. 138, 
Marriage Artiches, to make a Provifioa on the Wife and the Iſſue 455. 
Marriage, it is not fraudulent; and in this Caſe the Wife and Chil- Lev 150. 
dren become Purchaſers themſelves, und- mal avoid a prior voluntary Con- 37d. 395. 
veyance, and ſhall in ( Equicy have the fame Favour in not being obliged (a) Vide 
to diſcover Papers, Wrinngs, Sr. GE. ITE 1Chan.Ca.99. 
EE Vers. 440, 479. 2 Vern. 701. 


As where a (5) Perſan promiſed a Woman, before Marriage, to make Cro. Jac. 484. 
her a' Jointure af 1000. a Year; and ohe? doing, for — 455, Dore” 
Payment thereof, made a Leaſe ro commence after his Death for 100 Years, 2 . 
with a Proviſo, thas da iag the Senement the Leaſe fliould be void ; jdg-, 40d 
and this Leaſe was held good againit a Purchaſer. i 13 that the 


. 


* X 332.365 157 | Wife's con- 
the Cooveyance in this Caſe did not make it fraudulent, when, upon revealing of it, it appears to be 
2 () That before che Statate of Frands and Perjuries, a verbal before Marriage was faf- 
| i Ver. 194. 


So where . made a Leaſe for Tears, to the Uſe of ſuch Perſon as ſhould $i. 193. 
marry his Daughter, provided he was then living and approved of the 792”? 
Match; and it was held, that if A. had fold the Lands before the Marriage, — 


„* 


— —— * km... Ly 
— Ww 
— 


out Conſent, ſells the Lands for valuable Conficration to other Perſons; and it was held, that the Vendee 
ſhould not avoid the Settlement, the Power of Revocation bemg out of the Power of them to eff-&, the 
Conſent of ſuch being neceſſary, over whom the Father and Mother could not be preſumed to have any 
Power ; otherwiſe if the Conſent were lodged with thoſe Perſons, that may be ſuppoſed to be at the Diſpoſal 
of the Perſons to whom the Power & referred. 2 Jon. 94, 5- 2 1 7 5 

Vor. II. 8 E chat 


| Huſband and Wife, and the Iſſue of that Marriage, Remainder to the Heirs of the 


Keb. 486. that the Leaſe would be fraudulent againſt a Purchaſer z. but if before the 

S. C. Sale the Daughter marries, the Father cannot defeat it, becauſe it was the 
Cauſe of the Marriage, and drew on the Stranger to engage in it, and is of 
the fame Eid as if i hed been 4 Special Amen with this peer 
Perſon; and it was held not to be neceſſary that the Father approved of 
the Match at the Time, but that, if he approved of it ſeven Years after- 
wards, it was ſufficient. 

Preced. Chan. So where A. ſurrendered the Reverſion in Fee of Copyhold Lands 

275- Kirk to his Son, to leſſen the Fine he muſt have paid in caſe it had come 

ver C. to him by Deſcent; and after, on the Son's Treaty of i 

* Page 609 * Father tells the Wife's Friends, that this Copyhold was 

Son, in Confideration of which, and of ſome Leaſehold Lands ſettled 

the Father, a Marriage was had, and 2090 /. Portion paid ; and 
the Settlement no Mention was made of the Copy yet it was that 
the Surrender thereof, in the Manner aforeſaid, was not voluntary or frau- 
dulent againſt a Purchaſer, becauſe it was the principal Inducement that 
prevailed on the Friends of the Son's Wife to conſent to the — and 
to give her ſuch a Fortune, and that it ought to be conſidered as if it had 
been ſurrendered at the Time of the Marriage. | 

Vern. 28;,6, It ſeems to be holden, that if a Bond be given before Marriage to ſettle a 
Jointure, and after the Marriage a Settlement is made, which goes farther, 
and intails the Land upon the Children of the Marriage, that the Settlement 

(a) Where a May be as to the Jointure, and fraudulent (@) as to the Remainders 

Father made in reſpect to a Purchaſer, 

a Settlement, | 

on the Marriage of his Daughter, to bimſelf for Life, Remainder to the „ and afterwards fold the 

Land to another, whether the former Conveyance ſhall be avoided during bis Life, within the 27 Hz. c. 4. 

2 Rol. Rep. 306. Q. Where a Settlement, in Conſideration of a Marriage Portion, was made on the 


of the Haſbend ; 
and it was held, that the Conſideration ſhould extend to the Iſſue of the Huſband on the ſecond Venter. Lev. 
150, 237. Hard, 395. Chan, Ca. 104. 


Preced. Chan. But where the intended Huſband being under Age, and ſo i of 
Ae making a Settlement, and the Wife's Father gave a Bond for the Payment 
* of 1500/7. on his making a ſuitable Jointure-Settlement on her, without 
taking any Notice whatſoever of the Iſſue, and the Marriage took Effect; 
and the Huſband ſome Years after, on the Payment of the 1 500. made a 
Settlement of 147 J. per Ann. on himſelf for Life, Remainder to his Wife 
for Life, for her Jointure, with Remainder to their firſt and other Sons, in 
the uſual Form; and it was held, that this Settlement was neither voluntary 
nor fraudulent, being but adequate to the Wife's Fortune; and that the 
Words of the Bond were capable of ſuch a Conſtruction, for that a Jointure- 
Settlement muſt be intended a Settlement in the common Form to the Iſſue, 
and a ſointure for the Wife. 
5 Co. 60. It has been held, that Fraud may be given in Evidence to defeat a frau- 
Hob 72. S. C. dulent and covinous Conveyance, and that the Party who offers it need not 
and 8. P. plead it, for the Acts to prevent Fraud are to be conſtrued liberally in Sup- 


a- nh greg . - 
N ir Preſſion of the Miſchief ; beſides, it were an Hardſhip to force the Party to 
the Iſſue had lead 
been taken di- | ; 
realy infeoffed, or not infeoffed, the Feoffment muſt be avoided by pleading the Fraud ſpecially — & wide 
10 Co. 56-7, Cro. Car. ;50. That Covin is not to be preſumed ; and that if in a Special Verdict the Jury 
find ſuch Circumſtances in the Caſe, as might very well have induced them to find Fraud, yet if they do 
not expreſsly find it, it ſhall never be preſumed [Eſtates of Land, made by Parol, without Wriung 


ſigned by the Parties, or by ſome one by them lawfully authorized, ſhall amount to Leaſes at Will only, 


except Leaſes for three Years. 29 Car. 2. c. 3,——-—DP —ContraQts upon Marriage, 4 or to be performed 
| after 


— 
— 


— — — 


+ This does not extend to mutual Promiſes of Marriage, where one of the Parties refuſes to fulfil his 
Promiſe, ſo as to bar the other from recovering Damage for Breach of the Promiſe, though not in Writing. 


- * - 
— mk — — 
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plead a Thing that is managed with ſo moch Subtlety that he cannot at- i 
rain a competent Knowledge of it to plead it in due Time. -— 14 
. f. 4,—==Contrafts for Goods to the Price of 10/. void, except the Buyer ſhall 2 hn 


, accept 
Goods ſo ſold, and actually receive the ſame, or give ſomething in earneſt, tc. II. f. 17. De- 
viſes of Lands frandulent againſt Creditors. 7% M. © 14————Peaaey of fraudulee M 

4 


ortgages 
W. & M. c. 16, But Deviſes for Payment of juſt Deb, 
or Children's Portions, in purſuztce of Marriage Contratt, good. JW. & M. c. 14 f.4} 8 88 


— „ 


— . _ 


—— 


om 


1 See Treatiſe on Equity 19. 


— 
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») In what Court Fraud is cogniſable. s- 610 


I is clearly agreed, that the Court of Chancery had always an original 
I Juriſdiction in relieving againſt Frauds, and that at this Day ie i the 3 
only Court where Matters of Fraud are properly cogniſable. + 82 
| the Court of Chancery, Tie Courts. 


+ The Court of Exchequer on the Equiry Side takes Cogniſance of Frasd, us well as the Chancery. 


But it hath been doubted, whether a Court of Equity could give Relief Preced. Chan. 
on the Statutes which make Conveyances and Diſpoſitions fraudulent againſt W 
Purchaſers and Creditors, being introductive of new Laws; but it is now a "Wh ha 
ſettled, that ſuch Relief ma . in Equity, and that directing an : 

Iſſue to be tried at Law is only diſcretionary in the Court. 

A. recovers a Judgment againſt the Defendant's Father, and the Plaintiff Preced. Chan. 
(the Sheriff's Bailiff) levied 241. of Goods in Poſſeſfion of the Defendant's 733; £-***04 
Father; the Defendant brought Trover againſt the Plaintiff, pretending the 
Goods to be his, becauſe the Landlord had ſeized them for Rent, and fold 
them to him; but on Evidence the Sale was proved fraudulent, and that 
the Father was in Poſſeſſion all along, and paid Taxes for the Farm and 
Goods, c. and therefore the Judge gave Directions to the Jury to find 
for the Defendant at Law; but becauſe he had not proved a Copy of the 
Judgment, as it was held he ought, for that only Reaſon the Jury found 
againſt him; and he brought his Bill for Relief; and a Demurrer to it on 
the arguing was over-ruled ; then by Anſwer he inſiſted upon his Property 
under the Bill of Sale and Recovery at Law, where the Matter is properly 
triable, and relied on that without examining any Witneſſes z but the Plain- 
tiff fully proved his Caſe as before, and that the Judge altered his Direc- 
tions only for want of Proof of the Judgment, and diſproved the Defen- 
dant's Anſwer in ſome Particulars; and a perpetual Injunction was granted 
againſt the Judgment, and the Defendant to pay Coſts ; for though it were 
examinable at Law, ſo it was in Equity too; and the Plaintiff having ſer 
out the whole Matter, and proved it to be true, if it were untrue the De- 
fendant might have diſproved: - | 

But it hath been held, that a Will relating to the Perſonal Eftate cannot 2 Vern. S. g. 
be ſet (a) aſide in a Court of Equity for Fraud and Impoſition, let the by on 
Fraud be ever ſo great or ſo ſtrongly proved; and chat this is a Matter h. Fra, 4d 
properly cogniſable in the Spiritual Court. prored in the 
i rit 
Court, cannot be controverted in Equity; yet if the Party, claiming under ſuch Will, comes — . Aid in 
Equity, he ſhall not have it. 2 Vern. 76. | 


It was once held, that a Will relating to the Real Eſtate, as well as a 2 Vern. 700. 
Deed, may be ſer aſide in Equity, for Fraud and Circumvention; as if a og Chan. 
I Man 


—»—— 


Man agrees to give the Teſtator 2000 21 in Bank Bills, he 
deviſed his Eſtate to him, and on the Delivery of is, wpoa ET E his 
Will, and deviſes his Eſtate to b and the — banane! be forged and 


counterfeit. | 
Eg. Ca. Abr. But it hath been lately reſolved in the Houſe of ; that a Will of a 
406. Real Eſtate could not be ſet afide in a Court of Equity 1 or Impo- 
fition, but muſt firſt be tried at Law on deviſavit v von, being Matter pro- 
per for a Jury to _— „ 7... 55 T- 


; A 


i 


page 611 *  (E) ampere a Wrong-yoer is further puniſh- 
able than by mdking void the fraudulent 
Act. 


Cro. Jac. 497, II is clear from many Taſtances, that wroſh Frauds are punihabie by way 
2Rol.Abr.78, J of Indictment or Information; ſuch as playing with falſe Dice, cauſing 
2 Rol. Rep. an illiterate Perſon to execute a Deed to his Prejudice, levying a Fine in 
107. another's Name, Sc. and that for theſe and ſuch like Offences the Party 


1 
* 


A may be puniſhed not only with Fine and Impriſonment, but alſo with ſuch 
Sid. Sv further infamous Punithment; .; as wm e in h err apo ſhall think 
431. proper. 2 

Noy 99, 103. 07777 5 122 


Moor 630. Cro. Eliz. 531. Mod. 46. 2 Jon. 64 14. ps. 263. yu Fe. 113. 5211225 
In b 12. 
Sued tec, But it hath been holden, that the decojtful receiving of Money from os 
Salk. 379. 54 Man for another's Uſe, upon a falſe Pretence of haying .a Meſſage and 
2 286. pl. Order to that Purpoſe, is _ puniſbable by any criminal Proſecution, be- 
o. cauſe it is accompanied with no Manner of artful Contrivance, but wholly 
5 Mod. 18, depends on a bare naked Lie; and it is ſaid to be needleſs to provide ſevere 
11 Mod. 222. Laws for ſuch Miſchiefs, n which en Prudence and Caution may 
pl. 15. be ſufficient Security. Þ 
2 Ld. Raym. 61 36 208-u 2 201 
1013. 6 Mod. 42, 61, 104, 301, 31. 7 Mod. 40ũ. ee 


+ Obtaining Money or Goods by falſe Pretences, is by 30 Geo, 2. c. 24. n — by Fine and 
Impriſonment ; or by Pillory, whipping, or Dae. | 


But by the 33 H. 8. cap. 1. it is muah That if ay Perſon or — 
* ſons ſhall falſly and deceitfully obtain, or get into his or their Hands or 
Poſſeſſion any Money, Goods, Chattels, Jewels, or other Things of any 
% other Perſon or Perſons, by Colour and Means of any privy falle Token, 
or counterfeit Letter, made in another Man's Name, to a ſpecial Friend 
* or Acquaintance, for the obtaining of Money, &c. from ſuch Perſon, 
c and ſhall be thereof convicted by | Witacſs taken before the Lord Chan- 
< cellor, or before the Juſtices of Aſſiſe, or] before the Juſtices of the 
« Peace of any County, City, Borough, Town or Franchiſe, in their 
« General Seſſions, or by Action in any of the King's Courts of Record; 
d every ſuch Offender ſhall ſuffer ſuch Puniſhment by Impriſonmen t, ſer- 
ting upon the Pillory, or otherwiſe, by any, (a) corporal Pain, 


EXCEPT 
(a) 2 bad, ce Pains of Death, as ſhall be appointed by thoſe before whom he ſhall be fo 


fender cannot convict. 

be fined in a 

Proſecution upon this Statute, benen it is expreſsly ordained that REM corporal 8 ſhall be nflifed, 
and no other is mentioned. 3 Inſt. 123. But in Cro. Car. 564. there is a Precedent, by which it appears, 
that one convicted on ſuch a Proſecution hath been adjudged not only to ſtand in the Pillory, but alſo to pay 
a Fine of 500 J. and to be bound with Sureties to his you Behaviour, 


» 6s | And 


_ 


Fraud. 
. ——. ̃ A — EET 

And it is further enacted by the ſaid Statute, That as well the Juſtices 
* of Aſſiſe for the Time being, as alſo two Juſtices of Peace in the ſame Aud by the 


* County, whereof the one to be of the Quorum, may call and convene by 27 EA c. 4. 
« Proceſs or otherwiſe, to the ſaid Aſſiſes or General Seſſions, any Perſon . 3. we 


— 


denng ſuſpected of any of the Offences afofrcſald, and to commit or bail jane n 
bim till che next Aſſiſes of General Seſfiohs, &c. | ted > 6 


| frauduleut 
Conveyances to deceive Purchaſers. 


By the 13 EK cap. 5. par. 3. it is enacted. That all and every the 
< Parties to ſuch feigned covenous or fraudulent Feoffment, Gift, Grant, 

* Alienation, Bargaim, Conveyance, Bonds, Suits, Judgments, Exttutions, 
mentioned in the Statute, and being privy and knowing of the ſame, or 
* any of them, ſhall wittingly and willingly put in ure, avow, maintain, 
< juſtify or defend the fame, or any of chem as true, ſimple, and done, had 
* or made bone file and upon good Conſideration, or thall alien or aſſign 
« * any the Lands, Tenements, Goods, Leaſes, or other Things mentioned Page 612 
« in the Starute, to him or them conveyed, or any Part thereof, ſhall in- 
« cur the Penalty and Forfeiture of one Year's Value of the ſaid Lands, 
« Tenements and Hereditaments, Leaſes, Rents, Commons, or other Pro- 
<« firs of or our of the ſame, and the whole. Value of the Goods and Chat- 
de tels, and alſo ſo much Money, as are or ſhall be contained in ſuch co- 
venous and fei Bond ; the one Moiety whereof to be to the Queen's 
* Majeſty, her Heirs and Succeſſors, and the other Moiety to the Party or 
« Parties aggrieved by ſuch feigned and fraudulent Feoffment, Gift, Grant, 
< Alienation, Bargain, Coaveyance, Bonds, Suits, Judgments, Executions, 
« Leaies, Rents, Commons, Profits, Charges, and other Things aforeſaid, 
to be recovered in any of the Queen's Courts of Record, by Action of 
Debt, Bill, Plaint or Information, wherein no Eſſoign, Protection or Wa- 
ger of Law ſhall be admitted for the Defendant or Defendants, and alſo 
< being thereof lawfully convicted ſhall ſuffer Impriſonment for one half 
Tear, without Bail or Mainprize.” 

Information 
of a fraudulent Gift of Goods made by A. to the Defendant to defraud the 23. 
Plaintiff of his Debt, the Defendant faith; that 4. gave theſe Goods to Len. 3. 
him art C. bona fide, and that he juſtified the Gift there, and traverſes dee 

ifyi L. and ruled to be no Plea; for 31 Eliz. cap. 5. reſtrains 
to bring their Actions only in the proper County where 

e extend to a Party grieved, but 


that he may inform in County he pleaſes, for he is not a common 
Informer. f | + See farther 
| as to Fraud, 
Com- Dig. 2 V. 460, c. Tu. Gviz, 
Vor. IE | $F Game. R 


brought in London on the aforeſaid Act for juſtifying apad L. Dyer 351. pl, 
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Game. 


EFORE ve take Notice of the Statutes made for the Preſerva- 
ties of the Game, ® May Ne muy 2 eoares Haw the Caen 
mon Law ſtood herein, which depends upon the Difference made 
= between tame and wild Animals. | | 

) That The tame Animals, ſuch as (a) Horſes, Cows, Sheep, &c. are ſuch Crea- 
6 tures, as by reaſon of their Sluggiſhneſs and Unaptneſs for Motion do not 


Chickens are fly the Dominion of Mankind, nerally keep within the ſame Puclicus 
A and Paſtures, and may be eaſily purſued and overtaken if by Accident they 


Aber do. ſhouldeſcape; and therefore the Owner hath the fame Kiad of Property 
meſtic Fowl], in them as he hath in all other inanimate Chattels and for the Violation 


are tame by thereof may bring an Action of Treſpaſs. 
Nature. | | 
Off. of Exec. 83. Rol. Abr. 5. 18 H. 8. 2. So ſeveral Sorts of Dogs} are tame, as the Maftif, Hound, 
which comprehends Greyhound, &c. Spaniel and Tumbler; and for theſe a Perſon may maintain an Action 
of Treſpaſs, without alledging that they were tame. Cro. Elin. 125. elan and Higgins, Sand. 84. 
Zr and Battery in Defence of his Dog that is tame. 
Raſt. Ent. 611.-——So 26. 


50 a Replevia lieth of a Ferret. Cro. Eliz. 126 


2 — —-» _._ — — —B i. 


— 
an * 0" _ — * —— 


1 See: infra, 619. ty 


7 Co. 16. The wild, Animals, ſuch as Deers, $ Hares, Foxes, &c.. are underſtood 
3 Lev. 227. thoſe, which by reaſon of their Swiftneſs or Fierceneſs fly the Dominion of 
| Man, and in theſe no Perſon can have a Property, unleſs they be tamed 
page 613 or reclaimed by him; and as Property is the Power that a Man hath over 
$ See in/ra— any other Thing for his own Uſe, and the Ability that he has, to apply it 
The Owner to the Suſtentation of his Being, when the Power ceaſes his Property; is loſt; 
of Deer in an and by Canſequence an Ani of this, Kind, which after any Seiſure eſcapes 
—_ into the wild Common of Nature, and aſſerts its own Liberty by its Swift 
them by neſs, is no more mine than any Creature in the Iadies, becauſe I have it no 
Force, oe, longer in my Power or Diſpoſal. | 
W. & M. | | 
: 10. ſ. 5. and wide the Statutes 5 Geo, 1. c. 15. c. 28. 10 Geo. 2. c. 32. and ſee infra, 615. 


5 Co. 1044 Hence it appears, that by the Common Law every Man had an equal 
Cro.Eliz.547- Right to ſuch Creatures, as were not naturally under the Power of Man, 
and that the meer Caption or Seiſure created a Property in them, except 
in the following Inſtances: - | 
7 Co. 16. 1. By immediate Manucaption, or taking them and killing them; for 
in theſe Caſes they belong to ſuch Perſon in the ſame Manner as any other 
Chattels, and cannot be violated from him, ſince the firſt Seiſure and Cap- 
tion was ſufficient to veſt the Property of them in him. | | 
5 Co. 16. b. 2. By taking and taming them, and then alſo they belong to the Owner, 
DoR. Placit. as do all the other tame Animals fo long as they continue in this Condition, 
314. that is, as long as they can be conſidered to have the Mind of returning to 
their Maſters; for while they appear to be in this State they are plainly the 
Owner's, and ought not to be violated ; but when they forſake the Houſes 
and Habitations of Men, and betake themſelyes to the Woods, they are 
then the Property of any Man. 
| 3 | 6 3. Ano- 


1 


. Another Way of gaining Property in them is by Incloſurt; and then March 44 
r * 
are, and they can no more be taken and carried off than any other Proſus of 
the Land; and therefore if incloſed Deef in a Park or Paddock, Conies 
in a Field or Warren, they become fo my own, that no Man ought to kill 
or take them away; now fince in this Caſe it is the Incloſure only that te- 
tains them, (for take away the Incloſure and they are in their natural Li- 
berty,) therefore the Party is ſaid to have Right as he hath to any other 
Profits there incloſed, and a diſtin and independent Right in every 


Animal. | | 
4 The King, as an Acknowlegment of his Dominion over the Seas 7 Co. 16; 
— n a Property in ſome Animals un- 
ination of Royal Creatures, as Si&rgeoms, HY bales, and Swans, 
all which are the Natives of Seas and Rivers. 
On theſe Reaſons and Diſtinctions of the Common Law, we may now 
ſee how the Law ſtands with regard to Perſons qualified to kill the Game; 
within the Starutes made for the Preſervation thereof. | 
Firſt it is cleat, that if a Man purſue Deer, Hares or Conies out of his Mich. g W. z. 
Land, or the Lands of another into (a) mine, and there takes them, they Sies and 
are the Hunter's and not mine, becauſe I never had any original Property 2 J es. 
by incloſing then — ty 0 Bare is 
Man flee bis Hawk at a Pheaſant in his own Ground, and the Hawk. paries the Pheaſant into another 
A l 1 M. Abe. 3% Pers. 2 e e e 


If a Nan hunts Conies, and kills them in my Ground, I may ſeiſe them, Mich. 9 W. z. 
becauſe they are indeed any Property by the Inclofure ; but if he hungs n and 
them out of my Ground, they are in the ition of natural Liberty, ang 
redo! bg . 
no Man ; but (5) Damages I may have againſt the Hunter for his entering (1 Tt i 
and breaking of my Incldſure. | 228 


wking Covics is_n Warren, eee #.4——Apd as to taking Conies iu 
2 the of Warren, id. . 5, and taking Canics out of Warrens in the Night. 5 G. 3. 


- 
- 


But where a Man hunts Conies in, my Warren, or Deer 
and the Warrener purſue them, he may retake them; for 
Warren is an Eſtabliſhment by the Publick ro look 
* the Game; for all Things unoccupied; in which no 
Right, is under the Regulation of the Public; now i | 
rens, Officers are eſtabliſhed by Authority to have an Eye over 
and to keep it within the Boundaries; ſo that the Property is not 
by driving it out of the Incloſures, unleſs it be alſo out of the Purſuit of 
the Officers; for, as long as he that is thus truſted doth purſue it, it is not 
in its natural Liberty, but is ſtil] belonging to the Warren, 

Alſo the Common Law warrants the Hunting of ravenous Beaſts of Prey red iGr: 
on another's Ground, ſuch as Foxes, Wolves, Badgers, &c. ſo that the Ich. 3 


Party in purſuing thoſe through the Grounds of another is ſubject to no wide the Sta- 


ner; and that therefore the Digging for a Badger is unlawful, and the Par- gives a Re. 
ty ſubje& to an Action of Treſpaſs. Killing of 


(c) Ces. Joc. 321. Gench and Myzns. 2 Ball. 60. 8. C. 
War- 


_ * 2» a 6 "OY —_ 8 ax 2 2 — 


Cro. Jac. 44 A Warrener ot Keeper of a Park may juſtify the Killing of Dogs | 
3 Len 28. Cars, as well as other Vermin, which he finds diſturbing the Game in Gale 
567. + CES, 1 


By 16 Geo. 3. ©. 30. .. 9. Rangers or Keepers of Poets, Chaſes, Purliem, Sc. may in and 
92 ſeize Dogs, brake for conn Deer, in the ſame Manner as Game-keepers of Manors 4 
powered by Law. Yide the Statute. The Power given to Game-keepers is by 22 & 23 Car. 2. . 25. 
See alſo 5 Ann. c. 14+ ſ. 4. and 3 Ges. 1. c. 11. 


5 Co. 104- A Man cannot have an Action of Treſpaſs on the Caſe, for another 


o. Elia. 547 · Man's Conies breaking into his Ground, becauſe they are no longer . the 
* A other's than while they are incloſed; fo that no Violation ariſes to the Pro- 
724 rty of one Man by the Beaſts of another, but the Conies being in their 
Rol. Abr. go, Perty ot © . s 
405. natural Liberty may be lawfully killed by the Owner of the Soil. 

2 Lev. 291, 1 8 0 4 g 
March 49. An Action of Treſpaſs may be bronght for taking a Man's Deer in a 
Godb. 174. Park or Chaſe, or of Conies in his Warren, becauſe the Law takes Notice 


_ Ent. that they ate incloſed, becauſe theſe are the /proper Incloſures for that Pur- 


50. . - 

' 02. but Poſe; and conſequently thoſe Beaſts are not in their natural Liberty, and 
> 93-** therefore the Property is in the Plaintiff. , 
cont, & wide : | 
Cro. Car. 55 3. That Treſpaſs lies for breaking his Cloſe, and fiſhing in ſeparai Piſceria fee, und for tak- 
ing Piſces = Sc. for — alledged to be is ſeparal Piſcaria ſua, he may ſay they = la wh 


Mich. gW.3. In an Action of Treſpaſs Quare Clauſum fregit, & damas ipſus le Plain- 
Sutton and tiff cepit & aſportavit, they ſhall be intended to be incloſed after a Ver- 
—_— diet; becauſe when a Verdict hath found that they are the Deer of the 
Plaintiff, that Verdict muſt be intended to be true; therefore the Deer 
muſt be intended ſo to be incloſed, as to be under the Plaintiff*s Power; 
otherwiſe he could not have Property according to the Verdict. 
But if in Treſpaſs Quare duas damas ipfius le Plaintiff in quodam clanſa c f. 
Plaintiff, vocat le Park, cepit & aſportavit, the Defendant demurs gene- 
rally ; this hath been ruled ro be ill, becauſe the Court will not intend them 
” Fer or mods and in * that are in their natural Liberty, 
the Plaintiff hath no Pro z for bei a Place called a Park, it 
cannot be underſtood ro be a Bark 2 * Zo 
2 Rol. Abr, Any Perſon, upon his own Frank Tenement, may ere& a Dove-houſe ; 
138. nor can he for ſuch Building be indicted in the Leet; this was a Matter 
- often controverted, becauſe the Pigeons and Doves ꝓ were to be accounted 
Godb. 259. © fame Animals, in as much as they had Animum reveriendi ; and then 
Cro Eliz. 548. whoever did erect ſuch Houſes, were anſwerable for the Damage; and 


Kol. Rep. 136, becauſe they were not liable to every Man's Action, to avoid Multiplicity 


200. of Suits, it was formerly held, that they were indictable in the Leet; 
2 Kol. Rep. but the contrary Opinion prevailed, becauſe it was allowed the Lord of 
5 Co. 104 the Manor might erect, or permit by his Licence any Perſon to erect 
a Dove-houſe; but no perſon could raiſe himſelf, or authoriſe another 
to create a Nuſance; beſides, theſe Animals are rather to be accounted 
Page 615 Fere Nature; and by Conſequence, the only Remedy any Ferſon had for 
the Damage ſuſtained by the Birds feeding on his Ground, was to kill 
: Hs 8 them and take them to himſelf, which was the proper Relief according to 
5 — — the Common Law, in as much as the Birds were accounted no Man's Pro- 
ing any „ | 
Houſe Doves, 


or Pigeons, ſee 2 Geo. 3. e. 29. on Penalty of 20 f. to be paid to the Proſecutor on Convittian before 
Juſtice, or Commitment to hard Labour from three to one Month. See alſo iafre, 618. 


Thus it appears by the Common Law, that a Property in thoſe livi 
Creatures, which by Reaſon of their Swiftneſs or Fierceneſs were not _ 


rally under the Power of Man, was gained by the mere Caption or Seiſure 
2 f 


Game, 


of them, and chat all Men had an-equal Ri 


. 


td Huge api} hill rhents hut 
ay by this: Tvleration Perſons of Qual TED 
— Recreations and Arnaſemerts, ir was | 
—U— — idle and i ES 

of” Fine Pains in ſuch Purſuits were tily n 

The. Statotes to this Purpoſe a e auge fuch/ as the 242 
cap. 17. againſt Pheaſants or in another's Ground ; the 
23 E. cap. 10. againſt taking or killing of 'Phegfancs or -Partridges in the 


Night, and againſt Hawking in ſtanding or'cared Corn 3 the 24915 K 8. 
c. 10. gin Hawk of Hares in the” Snow x alſo the of the 


1 Fae. I. cap. 27. 3 Foc. 1. 1 4 . 2 & 


2 Cav; 2: cap. 25: 9 y for' 2 — 
Dialog Pest en Pete ron ee 
Thoſe for preſerving the young Fry of Fi b, proving ch king hem 


at unſeaſonable Times of the Year, Bc: duch as — — OO _ 
2. cap. ig: 19 K. 2. eap.g. 2 H. 6. cap. 15. (6) 1 cap. 17. 1 
22 & 22 Cer, 2. cup. 25 p. 7. againſt Fiſh: in the Ponds, pea by 3 
Gr. of the Owners 3 the 30 Car. 4. e. g. 4& 5 K . oE4 
and 6. 1 r nos ove „ 
2. 6. 26. | 1. 

| 1 ob cr I mg gs y | 1. rape 
3. 13 Car. 2. cap. 10. ee 22 2 — 
and cap. 29. and 9 Geo, 1. cap. 22. (8) called the *Black-ARQt, by which it i* (5) Made per- 
þ elony for Perſons offenſryely armed, and having their Faces black- by 38 
ed, or otherwiſe diſguiſed, pear it any Foreſt, Park, Oc. or n any * 1 
Warren, Oc. and hunt, 4 Res, wound oe Kill ill any Dee Of. or ſteal Fiſh out 
of Ter Sec. 


H. 8. cp 6. and 2 & 3 K. 6 14: which exctt, Thane pe a. 
el e. keep in his Houſe « Cet Bon, Hand- Gun, &c. —— 
had Lands to the Valos of 100]. per fon. in Pain to forfeit 10 l. for every 'thele Starures 


Offence z and that any Perſon may carry the Offender before the ger Ju- 2 — 


ſtice of Peace, who, upon due - >" and Proof * re wy 
commit him till he pay the Penalty, c. : 2 
. " 521. 
od. Shaw, 1 
Rum. 378. 3 Mod. 280. 4 Med. 49, 17. 339. 1.4 a. 26,215, 2484390, 2 


2 Ld, Raym. 1375. 2 Sta. 91 Sell. C 333. Comps 274. 


pl. 182, 522. pl. 215, 576. I ** * 
But the princi Scarutes relating tothis Matter are theed £9 $3 Gs 2. 
cap. 25. by which i 188 hag all and every Perſon and Perſons 
« not having Lands and Tenements, or ſome other Eftate of | 
in his own or - his:Wife's Right, of the clear yearly Value of z00 4 r 
% Aux. or for Term of Life; or having Leaſe or Leaſes of 99 1 


84. 


124. Ld. Ram. 150, 90s, 1220. Ab . 415) 1478, Bens F 16,7 242 


cars, or 
. —-—-— 

4 Son and Heir Apparent of an or rſon 3 

« and the Owners and Keepers of Foreſts, Parks, Chaſes or Wartens, are 

* — Burſers, by the Laws of this Realm, not allowed 

to have or _ for themſelves, or any other Perſon or Perſons, any 

<" Guns, Bows, Greyhounds, Setting- Dogs, Ferrers, Cony-Dogs, Lar- 
chers, Hayes, New, Lowbels, Hare-Pipes, Gins, Snares, or other En- 

“ gines aforeſaid, unt ie, and are hereby prohibited to have, keep 
IIS” 4 1 Ls 

* By the 5 Ana cap. 14. it enafied, at if any Higler, Chapman, 616 

"= rn Wiaualler, or Alchouſe-keeper, ſhall bave in bis Mate p 


22 Game tbe 1 he Pens 


28 Go, 2. S 
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S AV OTDEISS C. 14. 
Vor. I or 
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= CERT 
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Rr where the ſame was commined, the ſame to be levied by 


* Informer, and the other Half ro the Poor of the Pariſh where the Offence 
< was commireed:; the fame to be levied by Diſtreſs and Sale of the Of- 
fender s Goods, by Warrant under the Hand and Seal of the Juſtice or 
« Juſtices of the Peace, oe 2 Cee 2 —— 


a — — . —̃ — 1 ang 
— — and for Want of Diſtreſa, the 
= — — — eee 
© the of three or 3 
Space of four Moaths, \” . 


the Perſon or Perſons proſecuting TER Rn of thy 
Pounds, with ſuch fofficient Securitics, as the Juſtice or Juſtices ot the 


Offender ſhall be cooviied, ſball think Gr, with 


Advantage, 
* hall be intitled co, by Virtue of this AR, for ſuch Diſcovery and Infor- 
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222 ˙ ˙-mn. 

< of ſock iner Dee t Een ſhall be 

< coomitcd a aforcihid, and M fack Diflzeſs, the Offender or 

DR OED Een antes a2 — 

* Months for the firſt Offeace, and for 

Months; and that r hall end may be w and for 2ny'of her 
Ridiogs, 


N the Ni der Counties, 
or Libeny, and the Lords and Ladjes of his; 


2 Manors, withis the faid NMianors to | 


< cake away any lack Hae, — — 
ä — — — — Inn- 
< keeper, Vital- or Carries, or Perſon os Perſons not 


= fed by the Lows to kanp cho fn, ther own proper Uſe, without 
= bang accoumable tm any Perſon or Prrfous for the fame z-and that it 
< ſhall and may be lawful for any any Lond or Lady 


* Colour or Pretence of the fard Poecr amd N 
. . Lady herds el dig there, 
to any Perſon or Perſons whaforver, wahour the Conſeuc of K 


< refhioa for the Space 
* L2boun,- | 


Te. 2nd by 3 Gen. 1. ©. 21. A i 
any Perfos w be « Game-keeger, with Power and Auchorizy, ww cake 2nd kiif Hare, Partridge, 
aker Gene whaferen, calls fack Feats be qubied by the Laws of this Reals fo t= do, or un- 
ox 017 Game wha s Servant ww the food Lond or Laiy, or Kor the fans Lord or Lady? F. 
poyed and appemced w take and rr 
e 225 
nor 2 menial Servant of the Land; e 
— cut of the Manor ; 2nd kills Game, or fports cur of the Manor, ki 
e be u —— . 

2 Wi. 387.] 


Penalty, 
< By the g das. cap. 25. por. 2 it is exatied, That if wy Hare, 
Dre 1 (5) Moſt it 
they. Heats ew: Buhfing of exp Prion op pins PRI ot fre be cn- 
3 


« the above S 5 = Cap. 14. 


— o t5eÞ pure Wha 333 2 


IA Raym. 1220, 7 
— 255- 284 


1397, 1415, 1478; 1 
= Sta. 1126. * 


— ß Clubs, ar whe ben or weed Kerpers or other 
Os in Forefis, Chaſes, or Pais; and for the mace cet Jy the Breed of wild Fowl, fee 
10 Gen. 2. c. 32. £ q 0. r C. f. 5. For the Pre- 
fervagion of the Game im Scalend, for 24 . © 34. Far preventing die burning or of Goſs, 
Farze or Fera is Forcfls or Chaſes, for 26 Gan. 2. ©. 39. £ 3- : 


_- 
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to be paid to the Ie, amd the ether Mojery 


fender ſhall be commaned ww the Houſe of Correction for any Time not 
. < exceeding one Month, nur R than fourteen Days, there to be whipped: 


& the faid Wild Fowl as r — and i 


See z23Geo. 2. 


c. 4. and 30 


Geo.'2. c. 6. « 


ſ. 47. to the 


. 28 


„ thereof ſhall OS 


1 — — 
r 


«Year when the Foul are fick and —̃ D— and the Fleſh 
— — of thai who them, 
* 2nd to the great Damape and Decay of the beet of Wild 
therefore cnafted, Thar — — —drporymmwny — 


Witneſs,” 

Deck, Tel, or ether Witer Fowl fo taken as 

and pay the Sum of five Shillings; one Moiety thereof 
w the Poor of the 
«© Pariſh where ſuch Offcece full be commune; the ſame wo be levied by 
<< Diſtreſs and Sale of the Offiemder's Goods, by Warrant under the Hand 
, t the Peare before whom the Of- 

fender ſhall be convifted, rendering the i any be, above the 
alty and of the Den, and for Want of Diſtreſs the Of- 


and kept to hard Laboug; and the Juflice ar Juſtices of the Peace, 
«* before whom ſuch Perſon ar Perſons Gall be convicted, ſhall 
order ſuch Hayes, Nets er Tum that were uſed in bon 
< in the Preſcace of fach Jaflice or Juli | 
« By the 6 Gee. 2. PH of he Guns in 
* * or near ſuch Place where amy Officers or Soldiers ſhall at any Time be 
quartered, it is enacted. That no Officer or Soldier ſhall, without Leave 

— Fi prety tg Manor, andes tes Fhad and Seal firft had and ob- 
e, kl or awy He, Coney, Pheafanr, 


« Pigeon, 2 — — 
Game within che f Great ir: and upon 


Ou of cane er more credible Witneſs or Wi- 
any Juice of the Peace, who is and are hereby 


«© nefſes, convicted 


 « impowered and r. © how ad nt Be: (chat is to 


«« ſay) r SY, for capy feb Ohrnes, fark 
the Sum of five Pounds, ww be among the Poor of the Place 
<< where ſuch Offence ſhall be h er; and every Officer commanding 
„ in Chief upon the Place, fer cxery fuck Offence committed by any 
« Soldier woder dn Commend, Gold fubir che Sap of mraney Shlomo 
« be paid and diftribured in Murr aforefand;, and if upon fuch Convic- 
tion made by the Juſticrs of the Pr, and Demand thereof alſo made 
3 the Conftable or Overſerrs of the Poor, fuck Officer ſhall refuſe or 
neglect, and not within two D the fant Penalnes, fuch 
0 Office ſo refuſing or neglefting . GENES GEES 
I [IJ 


— — - — — 4 — - . 
— EEE — 
 ar——__— oO — * * * 2 * * "I | - — 3 . = 


— | . —— pag w=-_ — — 8 

of have forfeited his Commiſſion, and his Commiſſion is hereby declared 1 

© be null and void. i | * 
By the 8 Geo. 1. for the rendring more effeftual the Laws wow in 
* Being for the better Preſervation of the Game, it is enafted, That 
«© whereſoever any Perſon ſhall, for any Offence to be hereafter committed 
<< againſt any Law now in Being, for the better Preſervation of the Game, 
be liable or ſubje to pay any pecuniary Penalty or Sum of Money, upon 
< Conviction before any Juſtice or Juſtices of the Peace, it ſhall and may 
de lawful for any other Perſon whatſoever, either to proceed to recover # 
the ſaid Penalty by Information and Conviction before a Juſtice or 


1753, againſt the Game Laws, may be brought before the End of the fecond Term after the Offence com- 
mitted.——Any Perſon may ſac within fix Months after Offence, for the whole Penalty, (though the ſame 
be given to the Poor) to his own Uſe, and have double Cofts. Stat. 2 Geo. 3. c. 19. 


Provided, That all Suits and Actions to be brought by Force of this 

« A, ſhall be brought before the End of the next Term $ after the Of- 5 See i»/+« n. 
© fence committed, and that no Offender againſt any of the Laws now in 

« Being, for the better Preſervation of the 
the ſame Offence, both by the Way preſcribed 
_ 8 n 
« ſecond Proſecution, the Perſon fo doubly proſecuted 

© Defence the former Proſecution pending, or the Conviction 
* thereupon had. — 9 k a | a | 
| [By 2 Ges. 3. c. 19. None ſhall take, kill, or have any Partridge, from 
February 12 to September 1, nor Pheaſant, from February 1 to Oftober 1, 
except taken in lawful Time, and kept in a Mew) nor 


om January 1 to Auguſt 20, nor Grouſe, from December 
on Pain of 51. per Bird. ——— All Penalties on the Game 
in Weſftminfter-Hall, ſhall go to the Informer, and no Part to 
the Pariſh. By 13 Ges. 3. cap. 55. None ſhall kill or 


Game from December 10 to ga 20, nor Grouſe, from 
Azpuſt 12, on Pain from 200. to 101. for firſt, and from 
ſubſequent Offence, by Suit, or before a Juſtice. 
Actions for the Recovery of any Penalty may be brought 
of the ſecond Term after the Offence ——By 28 Geo. 2. 
Perſon, qualified or not, who offers to Sale Game, is liable 
on Higlers, &c. offering to Sale, by 5 A. c. 14. And 
Poſſeſſion of a Poulterer, Sc. is deemed expoling to Sale. By 
13 Geo. 3. cap. 80. Perſons killing Hare, Pheaſant, Sc. or uſing Gun, 
Dog, Engine, Cc. to kill or take, between Seven at Night and Six i 
ing, from OFober 12 to February 12; and between Nine at Nb: 
Four in the Morning, from February 12 to Ofober 12, cunvicted before 
one Juſtice, forfeits tor the firſt Offence from 201. to 107. and for the ſe- 
cond from 301. to 201. and Coſts, or, for Want of Diſtreſs, ſhall be com- 
mitred for three Months; and for Offence after ſecond Conviftion ſhall be 
committed till the Quarter Seſſion, or give Surety to appear to Indictment, 
and if convicted forfeits 501.- and Cofts, or, for Want of Diſtreſs, conm- 1 
mitted from Twelve to Six Months, and puBLIiCxLY waieeED. Half the | 
_ Forfeiture to the Informer, and Half to the Poor. — Killing, or ufing an 
Engine on Sunday, or Chriftmas-Day, liable to the like Penalty. The Juſ- 
tice where the Offence is committed may grant a Warrant to be indorſed 2 
Vol. II. 8 H by 


| $3 Lev. 118. 


* 15. u l. Hol 329. N 
zs for a Sam allowed of by the Statutes, maſt 


Game, 


TEA | — 
ounty where the Offender lives, and the Of- 
t before. the firſt Juſtice, ,or Diſtreſs. be 
ven, but no Certiarari. Such is the 
iſlators of the Game! And ſuch che | 
to bind the Suhjects of the freeſt State in the World, if it was 
! 8 ſhould add Nets that by Au 3. Cc 18. 
ſtealing any „or receiving it, knowing it to be ſtolen, So 
victed before u Juſticet, * to * 
TWELVE to six Months; and for the ſecond Offence from gol, to 30. 
or from EIGHTEEN to rwWELVI Months Impriſanment, and waieeme. 
An Appeal is final, and there is not any Cerviorari Ser farther as 
to Came, 6 Cam. Deg. 386, Sc] Ann 


7 |: 88 
Gaming. 
(A) How far reſftained by the Common Law. 61g. 
(B) How far reſtrained by Statute. 621. 
— — — — — — — — 


(4) How far reftrained by the Common Lam. 


| ' Y 8 K 
T ſeems that by the Common Law, the Playing at Cards, Dice, &c. 
__ 3 innocently 2 a Recreation, the better to fit a 
is not at all unlawful, nor - puniſhable as 
Offcace whatſoever. TY 5 20 


amble to the Statate 16 Car. 2. c. 7. 


Alfo it is that a Perfon who wins Money at Gaming may maiatain 
1 a ſpecial Indebitatus Afſumpfit for it; for the Contract is not (a) unlawful in 
216. Rape. itſelf, and the Winner's Venturing his Money is a ſufficient Conſideration to 
1034. intitle him to the Action 5 | 

3 Salk. 14 


81. 2 Show. 82. pl. 69. Carth. 336. 5 Mod. 13. 
two an Action for Money wen at play, where the Contract 
in Special Bail. Salk. 100. pl. 10, 


ent. 175. (ez) And therefore the 


L4. Rzym. But it ſeems to be the better Opinion, That a general Indebitatus Af 

69, 8g. unf will not lie for Money won at Play, for the Contract is exce- 

6 Mod. 128. 123 8 | 

Latw. 180. 5 Mod. 13. and Carth. 338. S. P. where it is ſaid, that the chief Reaſon of this Opinion 

was, becaaſe the Court would not countenance Gaming, by giving ſuch an eaſy Remedy for Money won 

at pizy, & wide 3 Lev. 118. and Vent. 175. where it ſeems to have been holden, that ſuch Ae 
2 cutory 


- "= 


* cutory, (a] and but a Wager, which is but a collateral Promiſe; and this 1 Page 620 


Afton il he in ao Caſe but where Debt will lie, which muſt be on a Con- (a) But if the 
tract executed; ſurh as Labour done, or ſome other meritoricus Cauſe. Moaey: be. 
ſtaked d 
Cie —— is veſted in the Winner thy e n 
of bu Right wo wich-bold it from as it oa b i be had comet by aby _ run | 
But an EA Aſfumpfit 7 nod him who (%) holds the wen 

N if won. & | 5 Mad 

10 1001 ea ! u 
Wager the Maney is Jepbiied in armed — nnd eee lefe- to Þ--- nol] and 
of chenm refined ro: deterimine che Mater, erer and tne Party 


D n happened decame impoſſib. be determined, as if 
— ee N . ack Parcy al hare bis — 


And alrhy A Gumingathe M Man, 20 hab beei tn has bs lawful, 
yer if a Perſon be She Pi with falſe Cards, D ce, nf com: | 
Ec, he away be it boy» we Co 2 and | impriſoned 22 ; 
xccarding ro the Circumſtances of the Caſe and Heinoulnels of the Offence ofig falſe 


Dice, be 
infftcd for it a: Common Law, and fet in the Pilory. 2 Rol, Ab-. 70.8 2 a 
Retr OR GIRO 3 Keb. 463. 540. 


Alb, A common Gamirig-hoiiſcs' are Nuſances in the Eye of the Law, Hawk, P. C. 
net only beczut they are great Temptations w. Idleneſs, but alſo becauſe 98. 
they are-apro draw wgerber: great: Numbers of diforderly Perſons, which 
canror bur be very inconvenient to the N. 
A from the defirucve'and- pernicious Conſequences which muſt ne- Ver 489. | 
— aucnd exceffive Gaming; both the Courts of, Law and Equity have Sir Bait 
en their Abhotrenct of ir. Hence in a Caſe where. 4, came to the Houſe Firebraſſ ve 
of 8. and won of him gao L which de carried away, and afterwards won Br. 
15004. more, which he: had in his Hoſſeſſion, which B. and his Servants 5. wes 
took from um by Violence, and 4. having ne 
FCC ——— ———_——— 17 hon Lap 


C? Hearing, and 
the Dr thet ha Chun nin B int bi, ſubmitted to a tion made b 
Conte . 225 55 (ane 94 Popes mer a, 


Cale ot Sir Cori? Bop and Sir Thomas Staples, onion) be der pots Juſtice Hale in the Kiog's 


— — . —v — en b. Leave to 
— Tune to Tine. + | 


'E" l 4 


* (* 
a 


— — 1 1 . AM... — . i... _— Fl CY 


* — th. 4 * — W 44 


— wal} he li, oh Hh — —— Fom the Statutes | 
made w cxcamaye the Breed of Horſes, if they run for PIETY hyp bf ©: 
— 10, — bes, 61. & 625. . 


Is where kf: to ober bod, at ewo Sirtinga at bis, 2 Vern. 296; 

E — — and for the other 30 J. he gave Foodrofc and 
be Band of 1007. Praaly and on a Bill to be relieved againſt it, the Court Farnham ; 
decreed the Bond to be delivered up and cancelled, although and note, that 
— invited by his Anſwer, that he was unwilling, and declined 3 
plying for fo much, and d he was preſſed to it by the Plaintiff. ITT 
cient 


— q̃— — 22 it beſore the 
9 


1 © bon 


rte © (B) How far reſtrained by. Statute. : $ 


8 | HERE have been ſeveral Statutes made for reſtraining = 
ſuch as the 33 H. 8. cap. 9. 2 & 3 Ph. FE 9. 
becoming cap. 7. 9 fn. cap. 14 and 2. Geo. 2. 6B) 2h, which recicng Fas "Hf K. 
DES and that no Power is given unto Julfices of the Pinch 66 them ſalt 
to Law, 1 


* Oath of two or more cite wee before ny Jultic or Je 
10 Mod. 336, « of the Peace, 25 well as where fach Juſtice or Juſtices ſhall fmd, upon 
5 „or their own View, that any Nate oe Prefour hive of an of or em: 
< erciſed any unlawful Game, — ſaid Statute, the ſaid Jaſtree 
or Juſtices ſhall have full Power and Authority to commit all and every 
ſuch Offender and Offenders to Priſon, without Bail or Mainprize, unleſs 
and until ſuch Offender and Offenders ſhall enter into one or more Recog- 
* nizance or Recognizances, with Sureties, or without, at the Diſcretion 
<« of the ſaid Juſtice or Juſtices of the Peace, that he or they reſpectively 
* ſhall not from thenceforth play at, or uſe fuch unlawtul Game. : 
Bur the moſt remarkable Statutes to this Purpoſe are the 16 Car. 2. cap. 7. 
and the 9 Ah. cap. 14. 
Latw. 120, ir OE ERIE IO Bas or Perſons of 
484, 487. © any or Quality whatſoever, at any Time or Times do or ſhall 
2 Mod. 54, by any Fraud, Shift, Coſenage, Circumvention, Dereit, or unlawful De- 
2275 ñVvice, or ill Practice whatſoever, in playing at or with Cards, Dice, Ta- 
„ © bles, Tennis, Bowls, Kitles, Shovelboard, or in or by Cock-fighting, 
Com. Rep. . Horſe- races, Dog-matches or Foot-races, or other Paſtimes, Game or 
Yz Mod. g6, Games whatſoever, or in or by bearing a Share or Part in the Stakes, 


97. * Wagers, Adventures, or in or by Betting on the Sides or Hands of fuck 


2 < as door ſhall play, act, ride, or run as aforeſaid, win, obtain or acquire 
Skin. 572, to him or themſelves, or to any other or others, any Sum or Sums of 
pl 16. « Money, or other valuable Thing or Things whatſoever, that then eve 

Mod. 57, «< Perſon and Perſons fo offending, as aforeſaid, ſhall ip att forfeit and 


vo <« Joſe treble the Sum or Value of Money, or other Thi ing 'or Things fo 


en Fara the Kings bis Heies and the one Moiety thereof to our Sove- 


E or other Thing or Things ſo as every ſuch Loſer and Perſon 
0 << grieved in that Behalf do or ſhall RES and fue for the ſame within 
1034, 1035. © fix Kalendar Months next after ſuch Play, and in Default of ſuch Pro- 
& ſecution, the ſame other Moiety to ſuch Perſon or Perſons as ſhall or will 
* or ſue for the ſame, within one Year next after the ſaid ſix 
* Months expired, and that the ſaid Forfeitures ſhall and may be ſued for 
* —＋ Action of Debt, Bill, Plaint or Information, in any of his 
« Majefty's Courts at Weftminfter, wherein no Eſſoin, Protection or Wager 
| < of Lew ſhall be allowed, and that alland every ſuch Flaintif or Plainditls, 
< Informer or Informers, ſhall, in every ſuch Suit and Proſecution, have 

< and recover his and their treble Colts againſt the Perſon offending and. 
< forfcitiog as aforeſaid. | 
And by p. 2. of the faid Statute it is further enacted, « That if any Perſon 
= or Perſons ſhall at any Time play at any of the ſaid Games, or avy other 
* Paſtime, Game or Games whatſoever, (other than with and for Ready 
Money,) or ſhall Bet on the Sides or Hands of ſuch as do or ſhall play 
hos and ſhall loſe any Sum or Sums of Money, or other Thing or 
* 1 exceeding the Sum of One hundred Pounds, at any 
Time or Meeting upon Ticket or Credit, or otherways, and ſball not 


pay 


* Page * 


— — — —_— — — 
. "Gaming. 
j all fo loſe the ſame; 
«, ms Party 


* — ———— or Con- (2) The 

« tracts for the ſame, and for every Part thereof, and all and de Jud. Words Con- 
4 metts, Statutes, Recognizances, — trat or Con- 
Bonds, Bills, Specialties, Promiſes, Covenants, 

CY Acts, Deeds and Securities whatſoever, which ſhall be 
i wen, ledged, or entered into for 
8 — imo for Sorry or Satan of 0 wereprobably 
„and that the Perſon or Perſons ſo winning the faid Monics or other '** ont de- 
< Things, ſhall forfeir and loſe treble the Value of all ſuch Sum and Sums .. f 

of Money, or other Thing or Things which he ſhall ſo win, gain, obtain 1081. 

or acquire above the ſaid Sum of One hundred Pounds ; the one Moiety 

thereof to our faid Sovereign Lord the King, his Ar 

and the other Moiety thereof to ſuch Perſon or Perſons as ſhall 

« or ſuc Forth Baie Wikia cnc Year n aficr ihe Time of foch Ofence 
committed, and to be ſued for by Action of Debt, Bill, Plaint or In- 

« formation, in any of his Majeſty's Courts of Record at Weftminfer, 

* neee eee and 

* that every ſuch Plaintiff or Plaintiſfa, Informer or Informers, ſhall in every 

* ſuch Suit or Proſecution have and receive his treble Cofts againſt the 

« Perſon or rr | 


N the following Opinions have been 
en: 

That if the Loſer draws a Bill for 120 Guinezs on his Banker, who 
— the Bill, to an Action brought againſt him by the Winner, the 1 1 Heſſe 
Drawee may well plead this Statute, although it was objefted, that the Na- . 
ture of the Duty was altered, and a new Contract created by the Accept - judged, 
ance, and that it would i the Credit of fuch Bills, if they could be Carth. 356. 
avoided on this Account; but theſe Reaſons did not prevail, for though it **4 Aro 
be in the Nature of a new Contract; vet all is founded on the illegal and aged. 2 
tortious Winning. to which the Plaintiff i is privy. Holt 328. 


Comyns 4. 12 Mod. 96. 1 87. 


2. But it ſcems, el ee n 
ide, upon good Confideration, to a Stranger, he not Fs & &: - 
Seature, nor being privy to the Torr, but an honeft Creditor. . 
3. Alſo it hath been adjudged, that if a Man wins above the Sum men- 2 Mod. 279. 
tioned in the Statute at Play, and the Winner owes J. S. the like Sum, who SceLd. Ram. 
demands his Money, and thereupon the Winner tell him, that ſuch a one, * REL 
viz, the Loſcr, was indebted to him, and that he would give him his Bond 1033. | 
for the Money, which he accordingly does; in this Cafe, if J. S. is not 
piitip-ho-the Monies being won at Play, be is not within the Scatute. 
4. It ſeems to be the better Opinion, that a Perſon's Loſing 801. at one 1 54 
Meztiog, for-which he gives Security, and 70 J. more at another Meeting, # 1k ay 
to the ſame Perſon, is not within the Statute ; but if theſe ſeveral Meetings g uu mY 
were appointed to evade the Statute, it might be otherwitc. 12 
10 312, 


336. 12 Mod. ba, 81, 97, 258, 336, 540. 2 Ld. Raym. 1034. 2 Vern. 70, 291. Stra. 495. 2 Stra. 
1048, 1079. Andr. 70. 12 Mod. 295. 2 Sta. 1155, 1159. 1249 


5. But it hath been adj that if A and B. enter into Articles to run Lev. 94. 
nee c a Day = 100 J. which is won by 4. and further in the Z4e-%77 and 
ſame Articles, that on a * 127 A. ſhould, at B.'s Requeſt, * — 

Vor. II. 
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Gaming. 
Vent. 253. his Horſe to run againſt his for 200 J. more, which B. never requeſts, 


Howe only 100 J. is won by A. which is not above the Sum mentioned 1 
judged. 


Statute, yet the Contract being for more than 100 J. makes the 

gain void ab initio, and within the Statute; which being made 

Page 623 *® the Uſe of exceſſive Gaming, t to be conſtrued in the 
Manner that can be to anſwer that EGG t. 

Lev. 244. 6. If A. wins a Watch from B. of 101. Value, which is preſently deli- 

Danvers and vered, and alſo 1001. for which a Bond is given; this is not 

Thiftle- Statute, which extends only to thoſe Caſes where Credit is given 


22. 25, Sum loſt at Play above 100 l. without any Regard to what was loſt in 


CE Money; and here the Watch, is in Nature of Ready Money, and 
_ 345. not within the Statute. | 
pl. 4 8 C. 


Cited as Law by Holt Ch. Juſt, 


6 hath been adjudged, that if a Perſon loſes 60 1. to one, and 60 l. to 
; Hr we * another, at one Sitting, or if he loſes to each of three or four People 50 l. 


ag or any other Sum not exceeding 100 l. that this is not within the Statute. 
Salk. 345. | | 


pl. 4. Dickſon and Pewlet 8. P. adjudged, uoleſs they go Shares fraodulently and join in the Stakes; for 
then, as to the Change of the Game they are as one Perſon, 


Salle. $44. 8. If Two are at Play at Backgammon, and one of the Players ſtirs a 
pl. 1. Pope Man, but does not move it from the Point, upon which there enſues a W 
verſus St, of 100 Guineas, viz. whether he who ſtirred the Man was obliged to — 
it, and the Determination left to the Groom-Porter, who determines that 
4 — I he was not; this is not within the Starute, for the Money was not loſt on 
12 Mod. #; the Chance of the Play, but on the Right of the Play, which is a col- 
5 Mod. 1, lateral Matter. | 
Skin. 572. | 


pl. 16 Lutw. 487, Carth. 322. 8. C. bot note, the Judgment in this Caſe was reverſed for a Fault in 
the Pleadiog. | | 


8 Mod. 57, By the 9 Ann. cap. 14. it is enacted, . That all Notes, Bills, Bonds, 
187. 3. Judgments, Mortgages, or other Securities or Conveyances whatſoever 
8 given, granted, drawn or entered into, or executed by any Perſon or 
12 Mod. 295. Perſons whatſoever, where the Whole, or any Part of the Conſideration: 
2 Stra. 1249. „of ſuch Conveyances or Securities ſhall be for any Money, or other va- 

% luable Thing whatſoever won by Gaming or Playing at Cards, Dice, Ta- 
By 12 Geo, 2. bles, Tennis, Bowls, or other Game or Games whatſoever, or by Betti 
2 F 28. \.2. on the Sides or Hands of ſuch as do game at any of the Games 1 


The Game of or for the reimburſing or repaying any Money knowingly lent or advanc- 
Ace of Hearts, «© eq for ſuch Gaming or Betting, as aforeſaid, or lent or advanced at 


Faro, Baſſet « the Time and Place of ſuch Play, to any Perſon or Perſons ſo Gaming or 
and Hazard, 


ſha!l be <« Betting, as aforeſaid, or that ſhall, during ſuch Play, ſo play or bet, 
deemed ebe utterly void, fruſtrate, and of none Effect, to all Intents and Purpoſes 
Games or © whatſoever; and that where ſuch Mortgages, Securities, or other Con- 


Lotteries by «c 


2 veyances, ſhall be of Lands, Tenements or Hereditaments, or ſhall be 
— dg © ſuch as incumber or affect the ſame, ſuch Mortgages, Securities, or other 

every Perſon © Conveyances, ſhall enure, and be to and for the ſole Uſe and Benefit of, 
| who ſhall ſet . and ſhall devolve upon ſuck Perſon or Perſons as ſhould or might have, 


up or keep or be intitled to ſuch Lands, Tenements or Hereditaments, in caſe the 
theſe Games cc 


Nall be liable ſaid Grantor or Grantors thereof, or the Perſon or Perſons ſo incumbring 
to all the Pe- the ſame, had been naturally dead, and as if ſuch Mortgages, Securities, 
nalties for or 
ſetting up or 

keeping any of the Games or Lotteries in this Act mentioned. By 13 Geo. 2. c. 19. ſ. 9. The Game of 
Paſſ.ge, and every other Game with one or more Die or Dice, or with any other Inftrament, Evgine of 
Device, in the Nature of Dice, having one or more Figures or Numbers thereon (Backgammon and the other 
Games played with Backgammon Tables ogly excepted), ſhall be deemed Games or Lotteries by Dice with · 

a 3 


11 


L 
Hi 


I 


L 


: Fre 


2 50 wits at YE "Trig or 
ce Bie ables, or NY Game ar Games 
Ng Sides or Hands of ſuch as do play at any 
1 any 7,008 or * often or. Perſons { 
« Playing ar Betting in the Wie the Sum or Value of ten 
* ſhall ETA or any Part thereof, Perfo 117 9 — 
0 « ſo loling and paying, or delivering the ſame, ſhall wy * 8 Shia 
three Gee Mons en eo fr or ad recon or Goods ſq loſt, 
d or delivered, or any Part thereof, from the feſpective Winger 
ſinners thereof, with of Suit, N of! t founded on 
* 28 Act, to be proſecuted i in any of her Majeſty's Courts of Record 
* which Actions or Suits, no Eſſoin, Protection, Wien w, Privj 
c of Parliament, or more than one Im 1 57 ſhall be e : in which 
4 Actions it ſhall be ſufficient for re nag to alledge, char the Defe 


* gdant or Defendants ve uy he Plaintiff, of received to 9 55 
4 Plaintiff's Uſe, 1 or or pi, or conyerted the God won 
« of the Plaintiffs ebenda; U whereby the hintiff's Action 


1 accrued to him, according to the Form of this Statute, wichout ſetting 
e forth the Special Matter; and in caſe the Perſon or Perfong, who ſhall 
« Joſe ſuch Money or Thing as aforeſaid, ſhall not within the Time 
« aforeſaid, really and Jona fide, and without Covin or Collufioo, ſye and. 
« with N for the Money or other Thing, ſo by him or them 


« loſt and or deliyered, as aforeſaid, it ſhall and may | be lawful to and 
« for any erſon or Perſons, by any ſuch Action or Spit, as aforeſaid, to 
< ſue for and recover the ſame, and treble the Value thereok, yith 555 of 
« Suit, againſt ſuch Winner or Winners, as Wigs the one Mojery 
t thereof to the Uſe of the Perſon or Perſons that wil ſue for the "Sg 
<« and the other Mojety to the Uſe of the Poor of i the Pariſh where the Of- 
«* fence ſhall be committed. 

« And for the better Diſcovery of the Monies, or other Thing ſo won 
and to be ſued for and recovered, as aforeſaid, it is furthet enacted, that 
« all and every the Perſon or Perſgns, who by virtue of this rele 7 Act 
* ſhall or may y be liable to be ſued for the ſame, ſhall be obliged: an 
«yp to anſwer upon Oath ſuch Bill or Bills as ſhall t be pre erred aaa 
* him or them, for diſcovering the Sum and Sums of Money, or other 
Thing ſo won at Play, as aforeſaid. 

* Provided, That upon the Diſcoyery and Repayment of the Money, os 
other Thing ſo to be diſcoyered and repaid, as afgrelgid, the Perſon or 
* Perſons, who ſhall ſo diſcover and repay the ſame, as aforeſaid, ſhall be 

* acquitted, indemnified and diſcharged from any further or other Puniſh- 

ment, Forfeiture or Penalty, which he er they might have incurred -$-.4 


— 


——_— 


Gaming. 
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or Shift, Coſenage, Circumvention, Prceit ot yolawful 


tice, as aforeſaid, or winning at any one ———— 
* Sum or Value of ten Pounds, and being convicted of any of the ſaid 


* Playing for, or winoing ſuch Money,or other Thing ſo diſcovered. and 


SO. + 0 arent the ads bi. Sie tt bd cis 
And it is further enafted, That if any Perſon do or ſhall, by any Fraud 
I act eit nlawfuf! vice * 
< tice whatſocver, in playing at or with Cards, Dice, ↄr any the Games 
« aforeſaid, or in ot by bearing a Share or Part in the. Stakes, Wagers or, 
« Adventures, or in or by Betting on the Sides or Hands of ſuch as do or 
4 ſhall play, as aforefaid, win, obtain, or acquire to him or themſelves, or 
to any other or others, any Sum or Sums of Money, or other valuable 
« "Thing or Things whatſoever, or ſhall at rl e wm of any 
* one or more Perſon or Perſons whatſoever, above the Sum or Value of ten 
Pounds; that then every Perſon or Perſons ſo winning by ſuch ill * tac- 
above the ſaid 


« Offences, upon an TodiAment of Informa n to be exhibited againſt him 
« or them for that Purpoſe, ſhall forfeit five Times the Value of the 
Sum or Sums of Money, or other Thing ſo won, as aforeſaid; and in 
* © caſe of ſuch ill Practice as aforeſaid, ſhall be dee med infamous, and 
« ſuffer ſuch corporal Puniſhment as in Cafes of wilful Perjury ;' and ſuch 
Penalty to be recovered by ſuch Perſon or Perſons as ſhall ſur for the 
12 ſame by ſuch Action as aforeſaid. * f 3 N 4 ap "ae 19 * | 
And whereas divers lewd and diſſolute Perſons live at great Expences, 
having no viſible Eſtate, Profeſſion or Calling to maintain themſelves, 
ec bur ſupport thoſe Expences by Gaming only ; it is further enacted That 
it ſhall and may be lawful for any two of her Majeſty's JOS of the 
« Peace in any County, City or Liberty whatſoever, to cauſe to. come, or. 
c to be ght before them, every ſuch Perſon or Perſons within their 
ce reſpective Limits, whom they ſhall have juſt Cauſe to ſuſpect to have no 
4 vilible Eſtate, Profeſſion or Calling to maintain themſelves by, but do 
ec for the moſt Part ſupport themſelves by Gaming; and if ſuch” Perſon 
or Perſons ſhall not make it appear to ſuch Juſtices, that the principal 
< Part of his or their Expences 1s not maintained by Gaming, That then 
cc ſuch Juſtices ſhall require of him or them ſufficient Sureties for his or 
<« their good Behaviour for the Space of twelve Months, and in Default of 
* his or their finding ſuch Securities, to commit him or them to the com- 
mon Gaol, there to remain until he or they ſhall find ſuch Sureties. 
& And it is further enacted, That if ſuch Perſon or Perſons fo finding Sure- 
< ties ſhall, during the Time for which he or they ſhall be ſo bound to the 
* Behaviour, at any one Time or Sitting, play or bet for any Sum or 


„ Sums of Money, or other Thing exceeding in the Whole the Sum or 


< Value of twenty br that then ſuch Playing ſhall be deemed or 
< taken to be a Breach of his or their Behaviour, and a Forfeiture of the 


_® Recognizance given for the ſame. 


* And for preventing of ſuch Quarrels as ſhall or may happen on the 
« Account of Gaming, it is further enacted, That in caſe any Perſon or 
* Perſons whatſoever hall aſſault and beat, or ſhall challenge or provoke to 
<« fight, any other Perſon or Perſons whatſoever, upon Account of any 
« Money won by Gaming, Playing or Betting at any of the Games afore- 
<< ſaid, ſuch Perſon or Perſons 1 beating, or challenging or pro- 
«* voking to fight, ſuch other Perſon or Perſons, upon the Account aforeſaid, 
«* ſhall, being thereof convicted upon an Indictment or Information to be 
* exhibited againſt him or them for that Purpoſe, forfeit to her Majeſty all 


* his Goods, Chattels and Perſonal Eſtate whatſoever, and ſhall alſo ſuffer 


* Impriſonment without Bail or Mainprize, in the common Gaol of the 
County where ſuch Conviction ſhall be had, during the Term of two 
<< Years. | 


4 44 


—_—_ 


< Provided, That nothing in this AR ſhall extend to prevent or hinder any 


. ces Sue of the Games aforef; 
** within any of her Majeſty's Palacevof . 7 _ — 
* Time as ber Mgeſty, ber Heirs ur 


3 
Majcfty, her Heirs or 2 — 


-— — 


Horſes may run for the Value of-50 J. with any Weight, and at any Place. 8 


18 Geo. 2. IE IT Oo ONO au he cane bp the Yonge, 
x3 Ges. 2. c. 19.] "OP" 


* Gaol and Gaoler. 
(4) Gaols, by what Authoxlty eretted, and to whom they 


belong- 
(B) Who are DAS Gon s Repairing them. 627. 


C) Co what Place Offenders are to be committed; and 
* Hall be ſaſv a Gaol, and where to be kept. 
(D) Df the 


Pc Gag and Keepers of 


Pailons. 
And herein, 


1. What Ads they may lawfully do, 3 what Abuſes 
" dir a pts 630. 
2. For what Offences they ſhall forfeit their Offices 631. 


(E) At whole Charge Pziſoners are to be carried to 
Gaol. 632. 

(F) Þow maintained there. 633. 

O t the Offence of breaking Gaol. 635. 


Vor. II. 


8 K (A) Gaol. 
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that none be impriſoned by any Juſtice 

* Page 627 common Gaol, ſaving to Lords and others, whach 
« Franchiſe in this Cale. ; 

And. 348. And it hath been bolden, that the King's 

282 private Perſons to have the Cuſtody of Phifoncrs 

9g Co. 119. is voi 

Cro. Eliz. 


apy oct any Precept or Authority to him directed nocwnhfiand- 
* ing any Grant by the King of the Cuſtody of Prifeacrs to nber Perm 
Salk. 343. Aſo it is fad, that none can claim a Priſon 2s 2 | 
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Newgate. : 5 
This Statute By the 14 E. 3. fat. 1. cap. 10. it is ended, In the Right of 


the 


confirmed by © Gaols, which were wont to be in Ward of the Sheriffs, and atocxcd ro 


19H.7. their Bailiwicks, it is affented and accorded that they fhill be rejoiderd 
c. 10.& | © the Sheriffs; and the Sheriffs ſhall have the of the fame Gaols 
5 Hen er. 4 as before this Time they were wont to have, and they fl pur in fuck 


I Andby © UOUnder-keepers for whom they will anſwer. + 
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Warrant under their 1 —.— 
the greater umber of them, 
arge the Sum or Sums of to be levi 
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And in is further crafted by the id Sens = This if any Perſon 
ſhall refuſe or neglett to pay his of their AH. by wer Space of 
* four after Demand thereof by che proper Officer appoineed to 
®, che ſame, or ſhalt convey away his ar then Gands ar Eſtate, 
C w the Sum of Sum of Money fo affe cane be levied; then 
<« it ſhall and may be lawful to and for the ſaid Collections, by Warrants 
= Lrom any one of the Juſtices of the Peace pur an whe fad! General 
* Quarter-Seiſions as aforeſaid, to levy the Sum fo allrfird by — — 
of the Goods and Chattels ot ſuch Perſans fo 

9 0 yz and the Goods NE GIS 

Diftreſs ſo taken, © ketp by che — — 
1 Charges of the Owner thereof 3 Te ta —— 
« Sum or Sums of Money ſo rated or aſſeſſeil nu the Space of t ſaid 
** four Days, then the ſaid Diſtreſs to be appraiſed by d ar more of the 
t. Iahabitants where the ſame ſnall be taken, or other Suffer Perſons, and 
& to. be fold | by the Folloipe for Fapmca of the fed Money, and whe 
1 Overplus of ſuch Sale, (if any be) over and above dhe Sum fo aflefled, 
and Charges of taking and keeping of the Dilbrels, ww the i 
G 2282 to the Owner thereof; and the ſaid Juſtwrs of dr Peace are 
authorized and im 17 under their Hants and! Seal, or under 
Land 3d Seals of Number of them, ms emnfirurme and 

t ohe of more b Feng or Perſots un be Rereiner of the 
Fs 


y fo aſſeſſed; the ſaid Receiver firſt grvimg Seoming my h account- 
hen thereunto required, for Ml Sons of Maury — 
OY ROI of ſuch Order as he mall ne rmcevcd 
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© ſtable, Petty Conſtable, or other Officers, ſhall 


or Sums of Money as ſhall appear to remain in his or their Hands 
the Receipt of ſuch Receiver ſhall be a ſufficient Diſcharge to all 


. Gaol and Gaoler. 


under the Hands and Seals of the Juſtices of the Peace, or the greater 
«© Number of them; and if the ſaid Receiver or Receivers, Hi 


by 
« Days after Demand refuſe to account for all Sums of ' 
* them in purſuance of this Act then it ſhall and may be lawful for the 
« Tuſtices of the Peace, or the greater Number of them, to commit hi 
** or them to Priſon, there to remain without Bail or M I 
te or they ſhall have made a true Account, and ſatisfied or 


« 


« Conſtables, Petty Conſtables, or other Officer or Officers, paying their 
* Proportion of ſuch Aſſeſſments; and the Diſc under the Hands and 
« Seals of the Juſtices of the Peace, or the 
« Aſſiſe, Great Seſſions, and General Gaol- | | 
<< ſhall be deemed and allowed as a good and fufficiem Releaſe, Acquirrance 
« or Diſcharge in any Court of Law or 
4 whatſoever; and the ſaid Juſtices of the Peace are hereby authorized and 
* impowered to covenant, contract and agree with any Perſon or Perſons 
« for the well and ſufficient Building, Finiſhing and Repairing of the faid 
« Gaol or Gaols. + PICS. 

Provided that this Act be not any wiſe hurtful or prejudicial to any 
« Perſon or Perſons having any common Gaol by Inheritance, for Term af 
Life or for Years; but that they ſhall have and enjoy the faid Gaok, and 
« the Profits, Fees and Commodities of the ſame, as they had, or might 
cc lawfully have had before the making this Act, and as if this Act never 
« had been made. 5 

Provided alſo, that this Act ſhall not extend to charge any Perſon inha- 
<« biting in any Liberty, City, Town or Borough Corporate, which have 


„ common Gaols for Felons taken in the ſame, and Commiſſions of 
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2 Iaſt. 43. 
Tnat this 


Statute is only to Lords and others, who have Gaols, their Franchiſe in this Caſe. 


« or Gaol-Delivery of ſuch Felons, for any Aſſeſſment, to the making the 
common Gaol or Gaols of the reſpective Shire or County. 

And it is further enated by the ſaid Statute, «& That where any 
« Priſons or Gaols (belonging to any County of this Realm, or the D- 
« minions of Wales, are ſituate upon any Lands or Hereditaments of 
& or belonging to the King's Majeſty) in Right of the Crown, 
« * the ſaid Lands and Hereditaments, with their and every of their 

Crown, 


„ purtenances, ſhall not at any Time be alienated from the 
„ remain and be for the publick Service and Benefit of the 


Ir 


—_— —— 
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(Cc) To what Place Offenders are to be com- 
mitted ; and herein, what ſhall be ſaid a 
Gaol, and where to be kept. 


Y the 5 H. 4. cap. 10. it is enaRted, „ That none ſhall be impriſoned 
te by any Juſtice of the Peace but only in the Common Gaol, ſaving 


declarative of 


the Common Law. 


Moor 666. 


pl. 913. 
Sid. 145. 


But the Court of King's Bench may commit Offenders to any Priſon in 
the Kingdom which they ſhall think moſt proper, and the Offenders fo 


committed or condemned to Impriſonment cannot be removed or bailed by 
any other Court, 
| I But 


. Gaol and Gaoler. 


But by the 31 Car. 2, cap. 12. it is enacted, © That no Subject of 
this being an Inhabitant or Reſiant of this Kingdom of Ex- 
land, Dominion of Wales, or Town of Berwick upon Tweed, ſhall or 
* may be ſent Priſoner into Scotland, Ireland, Jerſey, Guernſey, Tangier, 
or into Parts, Garrifons, Iſlands, or Places beyond the Seas, which 
then were, or at any Time hereafter ſhall be within or without the Do- 
% minions of his Majeſty, his Heirs or Succeſſors, and that every ſuch Im- 
« priſonment is by the ſaid Statute enacted and adjudged to be i z 
and that every Subject fo impriſoned ſhall have an Action of falſe Im- 
« priſonment, c. and recover treble Coſts, and no leſs Damages than 
« five Hundred Pounds againſt the Perſon making ſuch Warrant, who 
* ſhall incur a Premunire. | 

And as Priſoners ought to be committed at firſt to the proper Priſon ſo 
ought they not to be removed from thence, except in ſome Special Caſes. 

To which Purpoſe, by the 31 Car. 2. cap. 2. par. g. it is enacted, 
* That if any Subject of this Realm ſhall be committed to any Priſon, 
or in Cuſtody of any Officer or Officers whatſoever, for any criminal or 
« ſuppoſed criminal Matter, that the ſaid Perſon ſhall not be removed from 
* the ſaid Priſon and Cuſtody into the Cuſtody of any other Officer or 
« Officers, unleſs it be by Habeas Corpus, or ſame other legal Writ; or 
« where the Priſoner is delivered to the Conſtable or other inferior Officer, 
« to carry ſuch Priſoner to ſome common Gaol; or where any Perſon is 
« ſent by Order of any Judge of Aſſiſe, or Juſtice of the Peace, to any 
4 common Work-houſe, or Houſe of Correction ; or where the Priſoner is 
removed from one Priſon or Place to another within the ſame County, in 
* order to a Trial or Diſcharge by due Courſe of Law; or in Caſe of ſud- 
« den Fire (a) or Infection, or other Neceſſity ; upon Pain that he, who (a) V the 
* makes out, ſigns, or counterſigns, or obeys or executes ſuch Warrant, '9 A Pope 
* ſhall forfeit to the Party grieved one Hundred Pounds for the firſt Of- i 
« fence, two Hundred Pounds for the ſecond, Sc.“ 


ing Juſtices 
of the Peace 


to remove Priſoners in caſe of Infection. 


[Felons ſhall be kept apart from Priſoners for Debt 22 & 23 Car. 2. cap. 
20. ſeck. 13. ſee infra 631. Felons ſhall be impriſoned in the common 
Goal, 11 12 . 3. cap. 19. ſe. 3. Vagrants and other Offenders 
may be committed to Gaol, or the Houſe of Correftion, 6 Geo. 1. cap. 
19. ſed. 2.] | 
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* (D) Of the Duty and Power of Gaolers and * Pag: 620 
Keepers of Paiſons : And berein, 


1. What Acts they may lawfully do, and for what Abuſes 
puniſhable, 


Gaoler is conſidered as an Officer relating to the Adminiſtration of 2 Rol. Abr, 
Jutice, aad is fo far under the Protection of the Law, that if a Per- 76. 
ſon chreatens him for keeping a Priſoner ia ſafe Cuſtody, he may be in- 
dicted and fined and impriſoned for it. "Io 
If a Criminal endeavouring to break the Gaol aſſault his Gaoler, he may Jenk. 23. 
be lawfully killed by him in the Affray. _ P. C. 
Bur if a Priſoner gets out of Gaol, and the Gaoler in Purſuit of him kills Fitz. Coron, 
him, he is guilty of an Eſcape though he never loſt Sight of him, and could 328, 346. 
Vor. Il. 8 L not 
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Gaol and Gaoler. 


Staundf. P. C. not otherwiſe take him; not only becauſe the King loſes the Benefit he 

33. might have had from the Attainder of the Priſoner by the Forfeiture of his 

8 P. C. Goods, c. but alſo becauſe the publick Juſtice is not ſo well ſatisfied by 
£7 killing him in ſuch an extrajudicial Manner. 

Co. 50. Beſides the Duties injoined (4) Gaolers by Acts of Parliament, and the 
Raym. 216. Abuſes for which by Statute they are puniſhable, the Common Law ſubje&s 
(2) That a them to Fine and Impriſonment, as alſo to the Forfeiture of their Offices, 

—_— groſs and palpable Abuſes in the Execution of their Offices, ſuch as ſuf- 


fatto, who 


takes upon fering Priſoners to eſcape, barbarouſly miſuſing them, &c. 


him without 


any legal Authority to keep Priſoners, as alſo Feme Corerts and Infants, are anſwerable for their Miſcar- 
riages. 2 Inſt. 381. 8 Co. 44. 


By the 14 E. 3. cap. 10. © If any Keeper of a Priſon, or Under-Keeper, 
« by too great Dureſs of Impriſonment, and by Pain, make any Priſoner 
* that he hath in his Ward to become an Appellor againſt his Will, he is 
4% guilty of Felony. | 
Staundf. P. C. In the Conſtruction of this Statute it is ſaid to be no way material, whe- 
36. ther the Approvement be true or falſe, or whether the Appellee be acquitted 
3 laſt. 91. or condemned; but at Law this Offence was eſteemed a Miſpriſion only, 
unleſs the Appellee were hanged by Reaſon of the Appeal. | 
Hawk. P. C. Alſo Gaolers are puniſhable by (5) Attachment, as all other Officers are 
151, & wide by the Courts to which they more immediately belong, for any groſs Miſ- 
Tit Habeas behaviour in their Offices, or Contempts of the Rules of ſuch Courts, and 
Corpus. © puniſhable by any other Courts for diſobeying Writs of Habeas Corpus 


£7 28 3 awarded by ſuch Courts, and not bringing up the Priſoner at the Day pre- 


uniſhable fixed by ſuch Writs. 


Attach- 
= — the bare Eſcape of a Perſon in his Cuſtody by Civil Proceſs, but the Party grieved by ſuch Eſcape 


ought to take bis Remedy by Action. | 


By the 4 E. 3. cap. 10. reciting, that whereas in Times paſt, Sheriffs, 
and Gaolers of Gaols would not receive Thieves, Perſons appealed, 
indicted or found with the Manner, taken and attached by the Conſta- 
bles and Towoſhips, without taking great Fines and Ranſoms of them 
for their Receipt, whereby the ſaid Conſtables and Townſhips have been 
unwilling to take Thieves and Felons becauſe of ſuch extreme Charges, 
and the Thieves and the Felons the more encouraged to offend, it is 
enacted, © That the Sheriffs and Gaolers ſhall receive, and ſafely keep 
in Priſon from henceforth, ſuch Thieves and Felons, by the Delivery 
<« of the Conſtables and Townſhips, without (c) taking any Thing for 

page 631 © the Receipt; and the Juſtices aſſigned to deliver the Gaol ſhall have 
« Power to hear their Complaints, that will complain againſt the Sheriffs 


() = = « and Gaolers in ſuch Caſe, and moreover to puniſh the Sheriffs and Gaolers, 


Gaoler upon a if they be found Guilty. 

Commitment 
may take 4 4. 

By the 3 H. 7. cap. 3. it is enafted, © That every Sheriff, Bailiff of 

« Franchiſe, and every other Perſon having Authority or Power of keeping 

of Gaol, or of Priſoners for Felony, do certify the Names of every ſuch 

« Priſoner in their keeping, and of every Priſoner to them committed for 

“ any ſuch Cauſe, at the next general Gaol-Delivery, in every County or 

« Franchiſe where any ſuch Gaol or Gaols have been, or hereafter ſhall be, 

de there to be kalendered before the Juſtices of the Deliverance of the ſame 

« Gaol, whereby they may, as well for the King, as for the Party, pro- 

« ceed to make Deliverance of ſuch Priſoners according to Law; upon 

« Pain to forfeit to the King for every Default there recorded one hun- 


« dred Shillings. | 
3 | | By 


— ths. ** 


ꝗꝓqf ern N 2. * 


Gaol and Gaoler. 


By the 22 & 1 2. cap. 20. par. 14. it is enacted, That the But for the 
« ſeveral Rates of Fees, and the future Government of Priſoners, be ſigned more eech 
and confirmed by the Lord Chief Juſtices, and Lord Chief Baron, or Pes er Cs 
* any two of them for the Time being; and the Juſtices of the Peace in ler, wide 

* London, Middleſex and Surrey; and by the Judges for the ſeveral Cir- 2 Geo. 2. 

* cuits, and Juſtices of the Peace, for the Time being, in their ſeveral Pre- “. 22. 

„ cin&ts; and fairly written and bung up in a Table in every Gaol and Pri- 3 Fs. 3. 

<« ſon, and likewiſe be regiſtered by each and every Clerk of the Peace g Gl 2 
« within his or their particular Juriſdiction; and after ſuch Eflabliſhment, c. 24- 
no other or greater Fee or Fees, than ſhall be ſo eſtabliſhed, ſhall be de- 21 Geo. 2. 


„ manded or received. c. 33. 
32 Geo. 2. 
G. 28. 


And by the ſaid Statute par. 13. it is enacted, That it ſhall not be law- 
« ful hereafter for any Sheriff, Gaoler or Keeper of any Gaol or Priſon to 
put, keep or lodge Priſoners for Debt and Felons together in one Room 
* or Chamber, but that they ſhall be put, kept and lodged ſeparate and 
apart one from another in diſtinct Rooms; upon Pain that he, ſhe or 
% they, which ſhall offend againſt this AR, or the true Intent and Meaning 
« thereof, or any Part thereof, ſhall forfeit and loſe his or her Office, Place 
or Employment, and ſhall forfeit treble Damages to the Party grieved, 
to be recovered by virtue of this Act.“ 


2. For what Offences they ſhall forfeit their Offices. 


It ſeems clearly agreed, that a Gaoler by ſuffering voluntary Eſcapes, by Co. Lit. 233. 
abuſing his Priſoners, by extorting unreaſonable Fees from them, or by de- 9 Co. 5. 
taining them in Gaol after they have been legally diſchatged, and paid their 3 Mod. 143. 
Juſt Fees, forfeits his Office; for that in the Grant of every Office, it is 
implied that the Grantee execute it faithfully and diligently. 

As where the King granted to the Abbot of Sr. Albans to have a Gaol, 2 Iaft. 43. 
and to have a Gaol- Delivery, and divers Perſons were committed to that 
Gaol for Felony ; and becauſe the Abbot would not be at the Coſt to make 
Deliverance, he detained them in Priſon long Time without making lawful 
Deliverance; and it was reſolved, that the Abbot had for that Cauſe forfeiced 
his Franchiſe, and that the ſame might be ſeiſed into the King's Hand. 

So the Lady Broughton, Keeper of the Gatehouſe Priſon in Veſtminfler, Rayw. 216. 
was informed againſt, and upon Not guilty pleaded, ſhe was found 12 1 
Guilty; and her Crime was Extortion of Fees, and hard Uſage of the „C 
Priſoners in a moſt barbarous Manner; and after ſhe had by her Coun- 
ſel moved in Arreſt of Judgment and could not prevail, ſhe had Judg- 
ment given againſt her, viz. ſhe was fined one hundred Marks, removed 
from her Office, and the Cuſtody of the Priſon was at preſent delivered 
2 to the Sheriff of Middleſex, till the Dean and Chapter ſhould farther order * Page 632 
the ſame, ſalvo jure cujuſlibet. 3 | 

And by the 8 & 9 V. 3. cap. 27. it is enated, © That if any Marſhal 
c or Warden, or their reſpective Deputy or Deputies, or any Keeper of any 
« other Priſon within this Kingdom, ſhall take any Sum of Money, Re- 
cc ward or Gratuity whatſoever, or Security for the ſame, to procure, aſſiſt, 
© congive at, or permit any Eſcape, and ſhall be thereof lawfully con- 

« victed, the ſaid Marſhal or Warden, or their reſpective Deputy or De- 
& puties, or ſuch other Keeper of any Priſons as aforeſaid, ſhall for every 
c ſuch Offence forfeit the Sum of 5007. and his ſaid Office, and be for 
< ever after incapable of executing any ſuch Office. | 

It hath been reſolyed, that a Forfeiture by a Gaoler who hath but a Poph. 119. 
particular Intereſt, as of him who hath Cuſtody of a Gaol for Life or e 71. 
Years, does not affect him in Remainder or Reverſion who * the In- - 3 as. 

eritance, 8 2 


— 


By 27 Geo. 2. 
. "T's 
Expence of 
conveying 
poor Offen- 


ders to Gaol, 


or the Houſe 


7. 


heritance, but that upon ſuch Forfeiture his Title ſhall accrue, and not go 
to the King, 

4 889 . 3. cap. 27. it is enacted, That the Offices of 
« Marſbal of the Kings Bench Priſon, and Warden of the Fleet, ſhall be 
* executed by the ſeveral Perſons to whom the Inheritance of the Priſons, 
4 Priſon-houſes, Lands, Tenements, and other Herediraments of the faid 
Priſons of King's Bench and Fleet, or either of them, ſhall then or 
« appertain reſpectively, in his or their reſpective proper Perſon or Perſuns, 
<* or by his or their ſufficient Deputy or Deputies, for which Deputy or 
% Deputies, and for all Forfeitures, Eſcapes, and other Miſdemeanors, in 
c their reſpeCtive Offices, by ſuch Deputy or Depunes permnred, ſuffered 
* or committed, the ſaid Perſon or Perſons, in whom the aforcfaid Inbe- 
& ritances reſpectively are, or ſhall then be, ſhall be anſwerable ; and the 
% Profits and aforeſaid Inheritances of the ſaid ſeveral Offices ſhall be fe- 
« queſtered, ſeiſed or extended to make Satisfaction for fuch Forfeitures, 
* Eſcapes or Miſdemeanors reſpectively, as if permitted, ſuffered or com- 
* mitted by the Perſon or Perſons themſclves, or either of them, in whom 
* the reſpective Inheritances cf the ſaid Prifons ſhall then be. 

' 


(E) At whoſe Charge Pꝛiſoners are to be 
carried to Gaol. 


Y the 3 Jac. 1. cap. 10. it is enacted, That every Perſon or Per- 
* ſons, that ſhall, be committed to the common or uſual Gaol, * 
* within any County or Liberty within this Realm, by any Juſtice or 
&* Juſtices of the Peace for any Offence or Miſdemeanor, having Means 
* or Ability thereunto, ſhall bear their own reaſonable Charges for fo 
* conveying or ſending them to the ſaid Gaol, and the Charges alio of 


of Correction, ſuch as ſhall be appointed to guard them to ſuch Gaol, and ſhail fo 


to be paid by 
the Treaſurer 
of the County, 
except in 
AMidaliſex. 


* Page 633 


„ guard them thither; and if any ſuch ' Perſon or Perſons, fo to be 
* committed, ſhall refuſe at the Time of their Commitment, and ſending 
eto the ſaid Gaol, to defray the faid Charges, or ſhall not then pay or 
« bear the ſame, that then ſuch Juſtice or Juſtices of the Peace ſhall 
„ and may by writing under his or their Hand and Seal, or Hands 
e and Seals, give Warrant to the Conſtable or Conſtables of the Hun- 
« dred, or Conſtable or Tithing-man of the Tithing or Townfhip 
« where {uch Perſon or Pe: ſons ſhall be dwelling and inhabit, or from 
© whence he or they ſhall be committed, or where be or they ſhall 
« have any Goods within the County or Liberty, to ſell ſuch and fo 
* * much of the Goods and Chattels of the ſaid Perſons, as by the Diſcre- 
te tion of the ſaid Juſtice or Juſtices of the Peace ſhall ſatisfy and pay the 
Charges of ſuch his or their Conveying or ſeading to the faid Gaol; the 
« Appraiſement to be made by four of the honeſt Inhabitants of the Pasith 
e or Tithing where ſuch Goods or Chattels ſhall remain and be, and the 
« Overplus of the Money which ſhall be made therect, to be delivered to 
&* the Party to whom the ſaid Goods ſhall belong. 

And it is further enacted, That if the ſaid Perſons ſhall not have or 
« be known to have any Goods or Chattels, which may be ſold for the 
« Purpoſe aforeſaid, within the County or Liberty, an indifferent Aſſeſſ- 
« ment ſhall be made by the Conſtables and Chu chwardens, and two or 
« three other the honeſt Inhabitants of the Pariſh or Tithing where foch 
„ Offenders ſhall be taken or apprehended ; the ſaid Taxation being al- 


lowed under the Hand of one or more Juſtice or Juſtices of the Peace, 


+ | it 


** 


— lh 


a 
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aol and Gaoler. 


inn 


„ i 


© if there be ſuch, Conſtables or Churchwardens there inhabiting, andi in 
Default of them, by four of che principal Inhabirants of the ſaid *Pariſh, 
« Townſhip or Tithing where ſuch Offendets ſhall be taken or end- 
ed; and if any ſo aſſeſſed ſhall refuſe to pay their ſaid Taxation, then 
the Juſtice or Juſtices of the Peace by whom the ſaid Offenders ſhall be 
committed to Priſon, or any Juſtice of Peace near adjoining, ſhall: and 
« may give Warrant, as aforeſaid, to the Conſtable, Tithingman, or other 
«© Officer, there to diſtrain the Goods of any ſo aſſeſſed which ſhall refuſe 
« to pay the ſame, and to ſel] the ſame, and that ſuch Perſon or Perſons. ſo 


« authoriſed ſhall have full Power ſo to diſtrain, and by Appraiſement 
aof four ſubſtanual Inhabitants of the ſaid Place, to ſell a ſufficient Quan- 


ce rity. of the Goods and Chattels of the ſaid Perſon ſo refuſing, for the 


«'Levying of the ſaid Taxation; and if any Overplus of the Money come 
« by the Sale thereof, the ſame to be delivered to the Owner.” 


"2" F . 4 * 1 
7 4 — 


Do * (F) Dow maintained in Pꝛiſon. | 


Y (a) ſome Opinions, a Gaoler is compellable to find his Priſoner Su- 
ſtenance; but as this is denied by () others, and as there are ſeveral 


— ä ——— 
— 


Statutes which provide for the Maintenance of Priſoners, without ſuppo- L. 


ſing the Gaoler any Way obliged to it, it ſeems this Opinion is not main- 
tainable. : | 1A | | x 


(a) As 9 Co. 
87. ſo Co. 
it. 295, a. 
where my 
Lord Coke 


ſays, that in 
an Action of 


ſor he cannot 


refuſe the Priſoner, and ought not to ſuffer him to die for Default of Suſtenance ; otherwiſe it is for tabling a 


Man at large. (5) As Plow. 68. a, 2 Rol. Abr. 32. | 


: F t — : 

By the 14 Eliz. cap. 5. it is enacted, “That it ſhall and may be lawful 
« for the Juſtices of Peace of every Shire within this Realm, at their Ge- 
© neral Quarter · Seſſions of the Peace to be holden within the ſame Shires, 
« or the moſt Part of the ſaid Juſtices, being ithen preſent, to rate and 
«tax every Pariſh within the faid Shires, at ſuch reaſonable Sums of Mo- 
« ney, for and towards the Relief of Priſoners, as they ſhall think conve- 
c nient, by their Diſcretions, ſo that the ſaid Taxation and Rate doth not 
« exceed above 64. or 8 d. by the Week, out of every Pariſh, and that 
«. the Churchwardens of every Pariſh within this Realm, for the Time 
<« being, ſhall every Sumday levy the ſame, and once every Quarter of a 
% Year pay the High Conſtables or Head Officers of every Town, Pariſh, 
« Hundred, Riding or Wapentake within this Realm; all ſuch Sums of 
« Money as their Pariſh ſhall be rated and taxed, for and towards the Re- 
ce lief of the ſaid Priſoners within their ſaid ſeveral Pariſhes, and that the 
« ſaid High Conſtables and Head Officers, and every of them, ſhall pay all 
e ſuch Sums of Money fo to them paid by the ſaid Churchwardens, at every 
« General Quarter-Scſſions, to be holden within the ſaid ſeveral Shires, to 
c ſuch ſufficient Perſons dwelling nigh the ſaid Gaols, as ſhall be appointed 
« by the ſaid Juſtices in their ſaid open Quarter-Seſſions, to be there ready to 
<& receive the ſaid Money ſo collected as is aforeſaid z and that the Collectors 
« for the ſaid Priſoners ſhall weekly diſtribute and pay all ſuch Sums of 
Money as they and every of them ſhall receive for the Relief of the ſaid 

<< Priſoners as aforeſaid ; upon Pain, as well the ſaid Churchwardens of every 
„ Pariſh, Conſtables and Head Officers of every Hundred or Wapentake, 
« as alſo the ſaid Collectors appointed for the Collection and. Contribution 
© of the ſaid Priſoners ſo making Default as aforeſaid, to forfeit 5 /. the 
- Vouzill. I 8 M * one 
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- . Gaol and-Gaoler. 
% one Moiety thereof ſhall be to the Uſe of the Queen's Majeſty, her Heirs 
« and Succeſſors, and the other Moiety to the Relief of the Priſoners. 
Provided, Thar the Juſtices of Peace within any County of this. 
Realm or Fales ſhall not intromitor enter into any City, Borough, Place 
* of Town for the Execution of any Branch, Articles or Sen- 


= rence of this AR, for of ing any Offence, Matter or Cauſe grow- 
© ing Or ati within the Precines, Liberties or Juriſdictions of ſuch 
ate, but that it may and ſhall be 


2 8 8 n Mi 


a. 
—_ 


* Cuy, Borough, Place or Town C 
<4 lawful, to the Juſtice and Juſtices of the Peace, Mayor, Bailiffs, and other 
Head Officers of thoſe Cities, Boroughs, Places and Towns Corporate, 
<«< where there be Juftice or Juſticrs, to proceed to the Execution of this 
« Act within the Precinct and Com of their Liberties, in ſuch Man- 
« ner and Form as the Juſtices of Peace in any may or ought to 
* do within the fame County by virtue of this Act; any Matter or Thing 
* in this Act expreſſed to the contrary thereof notwithſtanding. 
And by the 19 Car. 2. cap. 4- it is enatted, © That the Juſtices of 
* Peace of the reſpective Counties, at any their General Seſſions, or the 
major Part of them then there aſſembled, if they ſhall find it needful fo 
to do, may provide a Stock of ſuch Materials as they find convenient 
for the ſetting poor Priſoners on Work, in ſuch Manner and by ſuch 
Ways, as other County Charges by the Laws and Statutes of the Realm 
are and may be levied and raiſed, and to pay and provide fit Perſons to 
overſce and ſet fuch Priſoners on Work, and make ſuch Orders for Ac- 
counts of and concerning the Premiſſes, as ſhall by them be thought 
needful, and for Puniſhment of Neglects and other Abuſes, and for be- 
ſtowing the Profit arifing by the Labour of the Priſoners ſo ſet on Work 
for their Relicf, which ſhall be duly obſerved, and may alter, revoke or 
amend ſuch their Orders from Time to Time z provided that no Pariſh 
be rated above 6d. by the Week towards the Premiſſes, having Reſpect 
to the reſpective Values of the ſeveral Pariſhes. 
The like the 22 & 23 Car. 2. cap. 20. par. 10. it is enacted, * That every 
Clauſe in « Under-Sheriff, Gaoler, Keeper of Priſon or Gaol, and every Perſon or 
2 Geo. 2. « Perſons whatſoever, to whoſe Cuſtody any Perſon or Perſons ſhall be 
* delivered or committed by virtue of any Writ or Proceſs, or any Pre- 
2. c. 28. p. 4 © rence whatſoever, ſhall permit and ſuffer the ſaid Perſon or Perſons at 
« his and their Will and Pleafure to ſend for and have any Beer, Ale, 
« Victuals, and other neceſſary Food, where and from whence they 5 
« and allo to have and uſe ſuch Bedding, Linen, and other Things, as the 
« ſaid Perſon or Perſons ſhall think fit, without any Purleining, Detain- 
<« ing or paying for the ſame, or any Part thereof. | 
Page 635 By the 2 Geo. 2. cap. 22. it is enacted, ©* That the Lords Chief Juſti- 
Like Claaſe ia ces, Lord Chief Baron, Judges of Aſſiſe, and Juſtices of the Peace, in 
22 6 23 Car. their reſpective Juriſdictions, and all Commiſſioners for charitable Uſes, 
2. c. 20. « do their beſt Endeavours and Diligence to examine and diſcover the ſe- 
p. 12. and 4 yeral Gifts, Legacies and Bequeſts beſtowed and given for the Benefit 
32 _ and Advantage of the poor Priſoners in the ſaid ſeveral Gaok and Pri- 
© 2% P. 9. 4 ſons, and to ſend for any Deeds, Wills, Writings, and Books of Account 
« wharloever, and any Perſon or Perſons concerned therein, and to exa- 
« mine them upon Oath to make true Diſcovery thereof, (which they have 
« full Power and Authority to do), and to order and ſettle the Payment, 
Recovery and Receipt of the ſame, when fo diſcovered and aſcertained, 
in ſuch eaſy and expeditious Manner and Way, that the Priſoners for 
« the future may not be defrauded, but receive the full Benefit thereof 
« according to the true Intent of the Donors, and that Liſts or Tables of 
« ſuch Gifts, Legacies and Bequeſts, for the Benefit of the Priſoners in 
« every Gaol or Priſon reſpectively, fairly written, ſhall be likewiſe hung 
< up in ſuch Gaols and Priſons reſpectively, in ſome open Room or Place, 
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cap. 20. 14 Ges. 2. cap. 19. ſe. 23. 
in Scotland, Us os ＋. 8.] 
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11 Geo. 2. 
ſons and 


; 0) Of the Offence of Breaking Gaol. 


Offence of Breaking a Gaol or Priſon by the Common Law was 2 tot. 389. 


4. than Feloay; and this, whether the P N 
e 22 


whether 


herein declared, de Briſonariis (4) Br 2 


as 

& pr. * quod nullus de cetero, ences of this 
. 4 pro fraftione Pri- Kind, which 
. 


gue captas 


terre fuiſſet convisus, licet . E. 2. —— 


| _ Riill puniſhable 
h Mi: 
pries by Fine acd Imprifoument. Hale's P. C. 116. 2 Net f 8 Lal 


2 the Conſtruction of this Statute the following Opinions have been 

den: 

1. That any Place whatſoever, wherein a Perſon under a lawful Arreſt 2 If. 589. 
for a ſuppoſed capital Offence is reſtrained from his Liberty, whether in Dyer gg. pl 
the Stocks or Street, or in the common Gaol, or the Houſe of a Conſtable . 


or private Perſon, or the Priſon of the Ordinary, is a Priſon within the mo 4 


Statute. | Hale's P. C. 
; 107. | 

2. That if the Party who breaks from Priſon was taken on a Capias on 2 laſt. 590. 
an Indictment or Appeal, it is not material, whether any fuch Crime, as Hale's P. C. 
that of which he is accuſed, were in Truth committed, or not, for there is 109. 
an Accuſation againſt him on Record, which makes the Commitment law- 
ful, be he ever fo innocent. | | | 

Alſo if an innocent Perſon be committed by a lawful Miſtimus on ſuch a 
Suſpicion of Felony, actually done by ſome other, as will juſtify his Im- 
priſonment, though he be neither indited nor he is within the 
* Starute if he break the Priſon, for that he was legally in Cuſtody, and “ Page 636 
ought to have ſubmitted to it till he had been diſcharged by due Courſe of 1116, P. C. 


Law. 109. 
8 | 2 Inf. 590. Dyer 99. pl. 60. Crowp. 38. 6. 


Bur if no Felony at all were done, and the Party * it . ind ied or 8 
appealed, no Mitlinus for ſuch à ſuppoſed Crime will make him guilty Ig. 00. 
vithia the Statute by breaking the Priſon, for that bis Impriſonment was 6. . Peg. 
unjuſtifiable. : 2 166. ; 

Alto if a Felony were done, yet if there were no juſt Cauſe of Suſpicion 2 Int. 591. 
either to arreſt or commit the Party, and the Mittimus be not in ſuch Form H. P. C. 109. 


as the Law requires, his Breaking of ike Priſon cannot be Felony, _— with 5 Mod 
g O. 


Ga9l-and-Gaoler. 


— 


— 
— 


nd 
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2Hawk. P. C. the Lawfuloeſs of the Impriſoament, in ſuch Caſe, depends wholly on is 
124-5. Mittimus, which, if it be not according to Law, the Impriſonment wi 

have nothing to ſupport it. e eee 
2 Taft. 589 3. That chere muſt be an actual Breaking, for the Words Felonice fregit 
590. Priſonam, which are neceſſary in every Inditment for this Offence, cannot 
Hale's P. C. be jatished without ſome actual Force or Violence; and therefore if. the 


108. 


Priſoner, without the Uſe of any violent Means, go our of the Priſon- 
3 r. O. Doors, which he finds open by the Negligence or Conſent of the Gaoler, 
185 or if he eſcape through a Breach made by others without his Privity, he 
is guilty of a Miſdemranor only, and not of Felony. + rn AE 
Plow. 136. Nor will the Breaking of Priſon, which is neceſſitated by an inevitable 
2 It. 590. Accident, happening without any Default of the Priſoner, as where the Pri- 
He's r. C. ſon is fired by Lightning, or otherwiſe, without his Privity, and he breaks 
mo out to ſave his Lite, come within the Statue. 2 
Keilw. 87. 2. Nor is it Felony to break a Priſon, unleſs the Priſoner eſcape. 
H.le's P. C. 4. That if the Impriſonment be for an Offence made capital by a ſubſe- 
108. quent Statute, the Breach of Priſon is as much within the Act of 1 E. 2. fl. 2. 
2 loſt. 591. as if the Offence had always been Feloay; bur if the Offence, for which a 
Plow. 255. Man is committed, were but 2 Treſpaſs at the Time when he breaks the 

Priſon, and afterwards become Felony by Matter ſubſequent, as where one 
committed for having darigerouſly wounded a Man, who afterwards dies, 
breaks the Priſon before he dies, the Fiction of Law, which to many Pur- 
poſes makes the Offence a Felony ab initio, ſhall not be carried fo far as to 
make the Priſon- brrach alio a Felony, which at the Time when it was com- 
mited was but a Miſdemeanor. . 
But for this - Alſo it ſeems the better Opinion, That if the Offence, for which the 
wide 2 Hawk. Party was committed, be in Truth but a Treſpaſs, the calling it Felony in 
P. C. 120-7. the Mitiimus, will not make the Breaking of the Priſon amount to Felony ; 
and that on the other Side, if the Offence were in Truth a Capital cne, the 
alling it a Treſpaſs in the AM will not bring it within the Statute ; 
for the Cauſe of the Impriſonment is what the Statute regards, and that is 
the Offence, which can neither be leſſened nor increaſed by a Miſtake in the 
+ But vide Mittimus. f 
Hawk. for 
the Opinions differ, and he leaves it in doubt. 


2Hawk.P.C. 5. That the Breach of Priſon by a Perſon attainted is within the Statute, 

127. though his Crime doth not now require any Judgment, becauſe it hath 
been given already, whereby he is our of the ſtrict Letter of the Statute, 
but clearly ſtill within the Meaning of the Words. | | 

2 Hawk. P. C. 6. That the Offence of breaking Priſon is but Felony, whatſoever the 

127. Crime were for which the Party was committed, unleſs his Intent were to 
favour the Eſcape of others alſo who were committed for Treaſon, for that 
will make him a Principal in the Treaſon. 

2zHawk.P.C. 7. That he that breaks Priſon may be proceeded againſt for ſuch Crime 

127-8. before he be convicted of the Crime for which he is committed, becauſe the 
Breach of Priſon is a diftin& 1 t Offence ; but the Sheriff*s Re- 
turn of a Breach of Priſon is not a ſufficient Ground to arraign a Man with- 

out an Indictment. 

page 637 8. That it is not ſufficient to indi a Man generally for having felo- 

Hale's P C. niouſly broken Priſon ; but the Caſe muſt be fer forth ſpecially, that it may 

109. appear that he was lawfully in Priſon, and for a capital Offence. 

2 lalt. 591. [By the for. 16 Gee. 2. c. 31. Afﬀifting Priſoners to eſcape from any 


Gao], although no Eſcape be made, in cafe ſuch Priſoners then 
were attainted or convicied of Treaſon or any Felony, except petty Larceny, 


or lawfully committed to, or detained in Gaol for Treafon, or any Felony 
except petty Larceny, mitt- Warrant of Commitment, or De- 
tainer, is made Felony, and the Perſons affiſting, &c. are to be tranſport- 


ed 


-—_ 


the Romas : propagated more exten. 7 >< >= 
in La, becauſe there the Chriſtian Rekgian was firſt pro- ant 
Bockland, which was Allodial and cxcmpe from the Feadull Services. Somner 12, 35, . 


came to eſcape, and to rem ie down to the d. Jan. 
their Sexes Anceſtors, iz not agreed amang the e 
| $ N | n 


is; ſome of them tell us, that the Kentiſomen canie with 
and demanded their Cuſtoms to be confirmed by the Conqueror, or 
— 13% 07% etc ved to oppoſe his March ; others reje& that Story as a Monkiſh 
and think the Kentiſhmen ſubmiĩtted, and that the Cuſtom came with 
Oia, Bihop of Bæyenx, from Normandy ; which hath lefs Probability, con- 
ow the many Exemptions of the Kentiſh Lands from feudal Slaverics. 
y, notwithſtanding the Rejecting this Story as to the Oppoſition 
of the — with Arms, it might thus far be true, that they came 
with their Boughs to ſubmit themſelves ro him on his firſt Entry, and might 
Petition for the Eftabliſhmenr of their Rights and Cuſtoms ;' and the Con- 
queror, who was a very Politick Prince, might, to gain Reputation with his 
new People, ſhew this Inftance of his Clemency; which ſeems the mort 
becauſe the Monks, the Hiſtorians of thoſe Times, drap the 
Story, and we all know they have not been at all favourable to bis Cha- 
ra&er; and the Romantick Part of the Story * be invented by Spet, 
to 2ggrandize his own Monaſtery. 
Page 638 be firt Quality of this Land wan; that it was ale, without any 
Teer Grans Licence, according to the true Nature of the . Property, 


were kikewie and very different from the Feudal Servitude. 
Patr-monial, 


in Nacure of the Contracts in the Erna Law, ard without zry Feucal Words or Reſervation of Tenure. 
Somacr $5. 


Lamb. $10, 


24a The next 1 is, that theſe Lands are not forfeitable for Felony, 


but for Treaſon they are; for the Feudal Forfeitures only held in Lands 
where there were Tenures, and not in the Allodial Property; and the Al- 
dial Property was only forfeuable, according to the Roman Civil Law, for 
the Crimen Læſæ Majeſiatis ; and therefore the Clergy, that were Judges 
with the Earl, never allowed this Land to be forfened but for the Crime 
of High Treaſon ; bug ſubſequent Statutes _comprehend Gavelkind, be- 
cute uch Laws extend to the whole Land of the Kingdom, unleſs Gave- 
kind were excepted ; but if a Man be outlawed, or abjure the Realm for 
Felony, F he ſhall forfeit his Lands in Gavelkind, and his Wife her Dower 
Bro. Tx. ia them; and though the Strictneſs in which the Cuſtom is to be taken, 
cu :. becauſe derogatory from the Common Law, is uſually given as a Reaſcn 
+ Gz=elwmnd for this Conſtruction, yet the true Reaſon is, that Outlawry and Abjuring 
on , — the Realm are Puniſhments introduced ſince the Conqueſt, and conſequent. 


Fees, » If fince the Eſtabliſhment of Gavelkind in Kent, and therefore like other 
rever: io the new Laws ſhall extend to that Cuſtom. 
Her er ike 


Year a=e Day. 17 E. 2. fl. 1. c. 16. . 6 Dyer 3210. b 


a 11. 


Land 511 Where any Tenant t died, his Heir within Age, might and did commit 
12, 


012, ©: the Guardianſhip to the next Relation in the Court of Juſtice within 
1 whote Juriſdictioa the Land was; but the Lord was bound on all Oc- 
caſioas to call him to an Account, and if he did not fee that the Ac- 
cauats were fair, the Lord himſelf was bound to anſwer it. This Pro- 
viace the Chancellor hath taken from inferior Courts ſince the Conqu 
cal in Kent, where theſe Cuſtoms are continued; but the Cuſtom 
not uicd even in Kent to this Day, becauſe the Lords in giving Tutors doit 
at their own Peril in the Account, and therefore every Man thinks it dan- 
to intermeddle. 
The Iafant at fifreen was reckoned at full Age to ſell for Money; this 
ther undoubtedly took from the Civil Law, which reckons fourteen the 


u, Pubertatis;, for they reckoned, that though the Infant had ended his 
Years cf Guardianſhip at fourteen, yet be might not have rn bis 
Ac- 


L. 52. 
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© Gibeikind 


FARE TSS ROS iy oy Age of fifteen, 3 
to be the Age when he. was — out of Guardianſhip. 

This Guardian appointed by the Lord is to have the lame lee ce. and Lamb. 
no ocher, with the Guardian in Socage at Common Law, and is; ſ 17 
the Account of the Heir for his Receipts, and to the Diſtreſs of the Lord 
for the fame Caule. 

The of ſelling was allowed at the Age of fifteen ber the Cove: Lamb 625. 
nicnce and Neceſſity of Commerce, which in che: ſmall divided Shares, was Aud. 193. 7 
abſolucely neceſſary; it was. allowed under ſuch Limitations, and Re- 
ſtrictions, that the could not be wronged or impoſed upon 1 there- 
fore an Infant that ſells muſt have a valuable Conſideration, becauſe other- 
wiſc it is a plain Sign that the Infant was defrauded. If a Woman ſold at 
the Age of fificen canſi Matrimonii prælocuti, this was a good Conveyance; 
tor Marriage was reckoned to be a and ſufficient Conſideration. 

It muſt paſs by Feoffment, and the Livery upon the Feoffment muſt 
be made by the Infant in Perſon, becauſe an Infant cannot appoint an 
Attorney by the Common Law; and fiance the expreſs Words of the 
Cuſtom do not derogate from the Common Law in that Point, an equi- Page 639 
table Conſtruction ſhall not be eee for all Cub us, Lamb. 628. 


roms are to be cunſtrued ſtrictly. 8 Whether the 
Ceremony of 
K A an 
Grants, ſeems doudeful; yet if the Lands did formerly paſs by = Grant, when the other Way of Conveyance 
was intradaced, they always paſt them by Feoffment, as the moſt ſolemn Manner; for ſubſequent Laws hay 
ing made that folema Ceremony before the Men of the Country abſolutely neceſſary 10 coovey Land, the Ce- 
remony paſt wthout DiſznRton inco the Being of this Cuſtom, and fo it bath always, I ſuppoſe, continued 
ever fince the Norman Times ; but it hath beea doubted, whether a Leaſe and clcaſe will not be a good 
Sale, 25 amounting to a Feoffment. 9e Rol. Abe. $68. * * 9 


This Cuſtom, like all others that ene from cbimnba Law, Rol. Abr. 568. 
is to be conſtrued ſtrictly; becauſe as far as the particular Cuſtom hath nor TEES 
from rhe Lack the general Cuſtom of the whole Kingdom —_— 
to prevail; and we are not to preſume that the particular Cuſtom goes far- 
ther than by notorious Facts may appear; therefore in this Caſe, if an In- | 
fant in Gavelkind be diffciſed, and releaſe to his Diffeiſor, or. D 
Diſcuntinuce, it is not within the Cuſtom, and therefore void; ſo if he make 
2 Feoffment with Warranty, the Warranty is not comprehended within the 
Cuſtom, and fo void; for the Cuſtom reaches no farther than a Conveyance 
by a naked Feoffmenr. 
It muſt be Lands in Poſſeſſion, and not in Reverie or Remainder,” be- Bendl. 33. 
cauſe rhe true Value of a Reverſion or Remainder cannot be known or com- pl. 52. 
puted, and therefore the greater Need of more than ordinary Diſcretion in Lamb. 627. 
tuch 2 Caſe, which is not found in Infants; beſides, a Reverſion or Re- 
mainder could not be immemorial; and therefore the Cuſtom could not be 
tkereunto appendant, becauſe the immemorial Cuſtoms only were confirmed 
by the Conqueror; fo that fince the Nen Conqueſt fach a Sale cannot 
be 2djudged legal. 
Ir muſt be Land coming by Deſcent, and not by Purchaſe, becauſe the Bend. 33. 
 Infant's Purchate could not jb a ſubject Matter for the Cuſtom ; for the Con- Pl. 52. 
queror mutt, as is faid, be preſumed to confirm nothing bur a Privilege that Lamb. 627. 
: rarateare Fu therefor it molt be governed by the general Laws of” the 9 
Kinedom. 
An Infant in Gavelkind ſhall have his Age, and all other Privileges of the Ral.Abr.144. 
Infant at Common Law, becauſe though he hath the Privilege of Alienation 
2: Efreen, yer that doch not take from him any Privilege he had before ar 
the Common Law. 7 
As ta the Geld, or Allodial Rent, that was reſerved upon the Lands, the | Lamb, 612. 


Lord might diſtrain, the ſame Privilege for his Rent as * n 
enant 


4 .Gavelkind. 


held it i= Modem Beneficii ; for though the Lord parted with the 
yet the Rent ftill remained to be the Lord's as it was before, and 
he had it for the ſame as all other Perſons had for Rents 
F Lands; but if the Land lay fallow, and did not 
Lord his Rent, the Lord ſuch Ceſſing of his Tenant ought, 
of his three W ſeek whether there were Diſtreſs to 

is Rent, and this Award Court ought to be executed in the 
P ought to be renewed for three 
fourth Court, and in the fourth Court it ſhall be awarded, 


ſhall rake the T 


into his as a Diſtreſs or 
and ſhall detain them for a Lear and a 
in which Time, if the Tenant come and 
for his Arreats, he ſhall take the Lands 
come not n 
is Proceedings to the County-Court, which 
vn Court next following, the Land ſhall be 


Deſcent to all the Children, which runs through 
and it is probable that all Bock/ands in England 
were thus partible, though it further happened, that all the Lands in Rent 

were all Allodial without Villain, and for the moſt part without Copy- 
bold; for it is a ſufficient Plea in Ville to ſay, that the Defendant's 
Father was born in Kent, though not to ſay, that the Party himſelf was 
born there ; | becauſe for the Father to be born is a Suppoſition that the De- 
fendant could by no Means be a Villain, that — 2 — 2 free; 
it is probable that this happened, becauſe they m err Slaves Allo- 
dial Proprietors, Des hee by Reaſon of the Cingue Ports, a Trading 
Country; and they were better pleaſed with the Rent, than if they had 
their Work in Species 1 being untouched by the Conquer- 


was, it ſeems, introduced by the Notions of the 
all the Land was equally divided among 
are the Laws of the Confeſſor. 

ween the Deſcent of Gavelkind Land 
ſame Land; for if a Remainder be h- 
S. the Heir at Common Law ſhall take it, 
Ikind ; the Reaſon is, becauſe this Remainder 
not be reckoned to be within the old Cuſtom ; 
> Conqueror was only to the old Privileges, by 
enjoyed, and not to make Expoſition of any 


: 
: 
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I" the Cuſtom is the Law of the Place, and 
by Act of Parliament, for being the ancient Saxon 
{till continuing under the Normans, it cannot be altered but by 
the Legiſlature; therefore if Lands eſcheat to the Crown, and be enjoyed 
in ſeveral Deſcents, and be after granted out by the King in Knights Ser- 
vice, yet they deſcend ia Gavelkind, for the Law of the Place cannot be 
controuled by the King's Charter. 

The Gabel or Rent iſſuing out of any Gavelkind Land hall enſue the 
Nature of the Land; for the ueror confirming the Privileges relating 
to the Land, doth confirm alſo the Privileges relating to the Tribute or Rent, 
85. which is but the Profits of it. From hence, ſince the Rent deſcends in the 
—_ * fame Manner the Land did, it follows that all Rents iſſuing out of ſuch 


e Lands ſhall deſcend in Gavelkind, nor is there any Difference, that can be 
2 Daov. * 


$49- pl. 5. 2 Rol. Abr. 780 pl. 6. Noy 15. Cro. Car. 411. Cro. Jac. 496. 8 Mod. 208. 10 Mod. 
417. 11 Mod. 160. 2 Ld. Reym. 1024, 1292. Wil. Rep. 64, 475. 3 Will. Rep. 63. See 2 Dany. 
Abr. 548. Hard. 325. Sid. 135. Raym. 59, 76. Lev. 80. * 


3 well 


ͤ— cy 


ck 
— — — 


well conceived, , between a Rent · Service and a Rent-Charge in this Caſe; 


and it has been adjudged accordingly, that a Rent-Charge, granted out of 


Gavelkind Land, ſbalt deſcend according to the Rules of Deſcent in that 


Cuſtom, becauſe it is Part of the Profits-of the Land, and iflues out of the 
Land, and fo ſhall ſubmit to thoſe Rules which govern the Land out of 


which it ſprings. _ W999 25 Fe _ 

For a Condition broken, the Heir at Law ſhall enter, becauſe the Con- 
dition is a Thing of new Creation, and altogether collateral ro the Land, 
being not in any Manner like the Rent, which is Part of the Profits of the 
Land itſelf; hut when the eldeſt Son hath entered for the Condition broken, 
the younger Children ſhall enjoy the Land with him; and the R 8, 


Lamb. 608. 
Co. Lit. 11, 
12. 


becauſe the eldeſt Son is in of the old Eſtate, which is till under the Con- 


trot and Direction of the Cuſtom; mn. IT * 
Touching the Manner of Deſcent, it is firſt to Male Children, then to 
the Female, then to Collateral Relations; and the Deſcent had, after the 
Manner of the Civil Law, Regard to the S:i#pes; and therefore, if the 
eldeſt Son had Iſſue a Daughter, ſhe ſhould inherit her Father's Share with 
the younger Sons. , I | (25083 | 
As to Warranty, and its Manner of affecting Heirs in Gavelkind, the 
Law ſtands thus; if a Man enfeoffs another of Lands with Warranty, 
and dies, leaving Ifſue ſeveral Sons, and Lands in Gavelkind to deſcend 
to them, the Warranty "ſhall deſcend only on the eldeſt: Son, as Heir 
at Common Law; for Warranty being a Covenant diftir from and 


collateral 0 L. ands, it could not come under the Character and De- 


Lit. Sect. 2 to. 
Co. Lit. 140. a. 
Lamb. 608. 
Hob. 31. 
Co. Lit. 376. 
= | 


nomination of Privileges belonging to Lands which the Conqueror con- 


firmed, and therefore muſt be governed by the Rules of Common Law, 
which will carry it to the Heirs at Common Law; however, in this Caſe, 
if the Feoffee is impleaded, he may vouch all the Heirs in Gavelkind, that 
he may have the full Benefit of his Warranty; and that their Lands being 
ſubje& to the Warranty, they may be called in to the Defence, that they 
may not loſe their Lands without being concerned in the Defence againit 
the oppoſite Title; but iti this Caſe the Feoffee may, if he pleaſes, vouch 
only the Heir at Common Law, as the Perſon on whom the Warranty de- 
ſcends; ſo that it is left to his Choice, either to vouch all the Heirs by the 
Cuſtom, that he may recover in Value from them all, or only vouch the 
Heir at Common Law. ee & 2801 » 10 & 7 

But the great Queſtion is, in caſe all the Heirs are vouched, and the 
Heir at Common Law happens to have nothing at the Time of the 
Voucher, ſo that the Recovery in Value lies upon the younger Brothers, 
who in ſuch Caſe ſhall deraign the Warranty Paramount, and recover the 
Recompence in Value. Some have been of Opinion, that as they are 
vouched together, they ſhall all vouch over, and that the Recompence in 
Value ſhall enure according-to the Loſs. 

Others have held, that it is againſt the Maxim in Law, that they who 
are not Heirs to the Warranty ſhould join in Voucher, or take Benefit of a 
Warranty which did not deſcend to them; and therefore the Heir at Com- 
mon Law only, on whom the Warranty deſcended, ſnall deraign it, and 
recover in Value; but this is denied to be Law on the other Side; for by 
the Rule of Law, the Vouchee ſhall-never ſuc to have Execution in Value 
till Execution is ſued againſt him, and therefore he cannot have Execution in 
Value; they urge farther, it would be contrary to the Rules of Reaſon, and 
Equity, that the Heir at Common Law ſhould have all the Benefit, while 
the Special Heirs ſuſtain all the Loſs; and to ſtrengthen this Opinion, my 
Lord Coke adds, that the Reaſon given in the Books, why the Special 
Heirs ſhould not be vouched only, is, becauſe if they only were vouched, 
they would loſe the Benefit of the Warranty Paramount; and therefore the 

Vol. II. 6 Heir 
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Co. Lit 376.5. 


Co. Lit. 376. b. 


Heir at Common Law, ſhall be called upon with the Reft, that they may 
arranty Paramount; but 9, 


belonging to Lands, 
But Extend to it;; ſo that Bs Des Ln —r—5— Ree tf 
= we: the Common Law, and fo go to the eideſt Son and bind him. 


by three Sous of Lands in Garel- 


whack chey were at 

that the Father of the Demnndzcs wan feed 7s 
to be divided 
among them ; and the Court was of they were in = Purchaſers by the and coate- 


Opinion, 
that the Lands were not Af; fo that in this Caſe the Rebunter of all che Soun, and nor of the Heir 


Lamb. 675. By the Cuſtom of Gavelkind, « Huſband, after the Deceaſe of his Wiſe; 
Co. Lit. 30.2. 54 to have a Moicty of ſuch Gavelkind Land whereof his Wife bad an 
u Ettate of Inheritance, whether he had Iffue by ber or not, which be is to 


1p by the ſame Cuſtom, is to have, after the Death of 
„5 ug apy mr gr et 7 > Gon. 
| ſhe continues unmarried and chaſte, the of ber 


being inconti- 
—— loſe their Dower. 17 E. 2. e, 16. 


— — canaet wave this Dawer, and chim her Dower at Common 

Leon. 33. Lv; for where Gavelkindis the Lex loci, it muſt govern the Property of 
the Place; and all Controverſies Lands, where ſuch 

tains, muſt be determined with a ſtrict to the I 

| annexed to ſuch Law; for if fuch Law and its Cuſtoms arc 

Page 642 * Rules to decide the Differences by, that — os Pre wn. 


Lamb. 619, 
619- 


endowed des tenements dont ſon baron mori ſciſe & vets; which Word vefa, 
in his Opinion, muſt mean an actual Seiſin; and » ance Cuf- 
toms derogatory from the Common Law muſt receive a ſevere I 
a Wife will not be received to claim her Dower in Gavelkind without ſuch 


+ In general a Seiſin of the Huſband. 5 
Wife ſhall 


be endowed where the Huſband had a Seifin in Law. Co. Lit. 31. 4. „ 
Land? 


Cro.Elz.561, All Gavelkind Land is deviſcable, for the Allodial 1 
=o But by the Rules of the Civil Law, which permits any Perſon to make his Will, 
Wort af te and to diſpoſe of his Eſtate; and this Notion the feem to have 
brought over into all thoſe Allodial Foſſeſſions, and the Cuſtom hath con- 


C $ the Devi of thels, wt echer Lenke, malt * 


— — 


Aud Children ſhall join in 8 Wrig of Ataint, and in a War R 
tonching the Gavelkind Lands ; for fince they have a joint Title, they ae 
to join in all Actions for the Recovery of their Rights. 


(B) The particular Caſes which have been 
adjudged relating to this Cuſſom, 


N Dower brought by Huſband and Wife, the Defendane pleads, that Lew. 
the Land, of w ich Dower is demanded, is of the Nature of Gavelkind ; pi. #=- 
le of ſuch N the Wir of a 
oĩety amaiu non maritata r crit, & non aliter which 
the Demandants demurred, and J 9 i — . 
the Cuſtom is well pleaded agai I 


a i give or deviſe them to a Man HRA 
and his eldeſt Heirs, this does not alter the cuſtomary Inheritance, or 
for 


in Gavelkiod, 


cation, any of them died without Iſſue, the 
other, &c. and likewiſe that the Word Heir makes a Fee-fimple in that Part 
that deſcends to the Survivor, upon the Death of the Reft withour Iſſur. 
* A Man ſeiſed of Land in Gavelkind makes a Feoffment to the Uſe af Page 643 
himſelf and his Wife in Tail, the Remainder to his right Heirs, the Ward Br. Ti 
| Heirs in the Remainder is a Word of Limitation, and not of Purchaſe ; <f= (:). 
and therefore the Remainder ſhall deſcend according to the Cuſtom of 
Gavelkind. 4 , tar 
644. n. different in caſe of an exccumey D.. 


Leads is Joni wine dyggretied + (by 31 H. 8. cap. 3. and a private At Raym 55.75, 
made 2 & 3 E.6) to all Intenta, Conſtructions and Purpoſes whatſoever ; 77- 

aud that they ſhould deſcend as Lands at Common Law, any Cuftom w * 77 
the contrary notwithſtanding ; and the Queſtion was, whether theſe Lands 155 »g. 
loſt by theſe Statutes all their other Qualities or Cuſtoms belonging wo 2 Tek. . 


Gavelkind, as well as their Partibilicy ; and reſolved that they loſe one E 325 
their Partibility. 2a 


cs D 


For firſt, theſe Acts were made at the Petition of thoſe Gentlemen 
whoſe Lands u to prevent the Extinction of their Famihies 
by the frequent Diviſions of thoſe Lands; therefore it is to be 
that the Legiſlature intended only to deſtroy Partibility, as that of the 
; 3 : Cuſtom 


FF 2 


„ 


- , _ 
. —— HR .acd =... ed ice 


Gavelkind. 
Cuftom which tended to the Crumbling of Families; and not thoſe other 
beneficial Cuftoms annexed to ſuch Lands in Kent, ſuch as Deviſing, For- 

feirure for Treaſon only, c. * 155. | 
2. To expound this private Act of the2& 3 E. 6. literally in the 
Clauſe, (that they ſhould be as Lands at Common Law to all Intents and 
Purpoſes) would take away all Manner of Power of deviſing thoſe Lands, 
for Lands at Common Law were not deviſeable ; and this Act being ſub- 
ſequent to 32 H. 8. cap. 1. and 34& 35 H. 8. cap. 5. of Wills, muſt re- 
peal them, and conſequently prevent all future Deviſes ; but this Reſtraint 
cannot be intended to be within the View of the Petitioners, nor of the 

Legiſlature that framed the Act upon the Petition. 
Sid. 137- 3. Though in the Beginning of the Clauſe the Words to all Intents and 
Raym. 59, 7. Purpoſes, &c. are large, yet they are reſtrained by the laſt Words of the 
Clauſe, v2. that they ſhould deſcend as Lands at Common Law, and con- 
ſequently the Cuſtom of Partibility is only deftroyed ; moreover it is 

much to be doubted, whether the Power of deviſing, and the other Quali- 
ties annexed to the Partible Lands in Kent, be eſſential to Gevelkind ; for 
the Cuſtom of Gavelkind prevails in other Countries beſides Kent ; and yet 
it may be very much queſtioned, whether the Gavelkind of Kent, and chat 
in other Countries, agree in any Thing but the Manner of Deſcent ; and if 
this Doubt may be admitted, then thoſe extraordinary Cuſtoms in Kent 
cannot be extinguiſhed in a Statute, without particular Words for thar 
Purpoſe. GETS. | 
Bs. 138. To illuftrate this Poiat farther, it will be neceſſary to take Notice, chat it 
Cro.Car 552. is ſufficieat for any one, who will intitle himſelf by the Cuſtom of Gavel- 
Sic. 153. Kind, to plead that the Land is in Kent, and of the Nature of Gavelkind, 
Bever. without pleading the Cuſtom ſpecially ; but if any one will plead the 


gin 595. Cuſtom of deviſing, or of having a Moiety as Tenant by the Curteſy, or 


in Dower, he mult plead the Cuſtom ſpecially, and not in that 
Manner he may plead Gavelkind; and the Reaſon of this Difference ſeems 
ro be this, That Gavelkind 1n Kent 1s the general Law of the Plzce, and 
r Ang all the ng particular Cuſtom; ꝓ and therefore when it is generally alledged, the 
2 Pl Fave Court ſhall rake Notice of it as of a Law that prevails in a co 
Un 4 * Ga. Part of the Kingdom; but as for the other Cuſtons, they are not an et- 
velkind, be- ſential Part of Gavelkind, and ſo are not laid before a Court upon a ge- 
cauſe ic is mo- neral Pleading of Gavelkind, but require a particular Manner of Pleading 
=_ mpoli- them, as all other private Cuſtoms do which are derogatory to the Laws 
nn oe Kingdom, that the Judges may be apprized of them, and where 


thew to a Cer- 


tzincy har they obtain, and ſo give their Deciſions with Regard to them. 


Eiigaveiied. — 
Page 644 * Heirs in Gavelkind ſhall make Partition as Parceners, and a Writ of 
Co. Lit 175. b. Partition lies between them as it does between Parceners; and in the 
Liz. Sect. 265. Declaration upon ſuch Writ the Cuſtom muſt be mentioned; as to fay, 
that the Land is of the Cuſtom of Gavelkind, but they need not preſcribe; 
for though the Cuſtom, as different from the general Law of the King 
muſt be taken Notice of to the Judges, yet there is no Necefity for pre- 
ſcribing, becauſe it is Lex loci. 
z Ld. Raym, A. ſciſed of Gavelkind has three Sons, B. C. and D. D. dies, leaving a 
1026. Daughter E. and then A. dies, E. ſhall inherit D.'s Part. | 
[If a Man deviſes Gavelkind Lands to Truſtees, and directs them to 
convey them to the Uſe of his Daughter for Life, for her fole Uſe, and 
after her Death in Truſt for the Heirs of her Body for ever; the Lands 
ſhall go according to the Rules of the Common Law, and not 
to the Cuſtom of Gavelkind, this being an executory Deviſe. Roberts v. 
Dixwell. M. 1738. 1 Atkyns 609. Vide ante 643, different in caſe of 
Limitgtion of Remainder by Feoffment.] e 5 
. 4 | Grant, 


* 


72 HE Word Grant is regularly applied to Thiogs Incorporeal, Co. Lit. 172 4. 
| , ſuch as Advowſons, Rents, —— . 4 Sc. which 332. a, 


- Gxants. 


* 


. are therefore ſaid to lie in Grant, and not in (@) Livery, becauſe eg. Mo, 
they cannot paſs from one to another without (5) Deed. | Grant, and 


ſcription, & wi ſa, vide D (5) That a Rent granted by Coparcener 1 
9 vice verſa, vide Dav. 13. a Rent one to another, for 
Equality of Partition, is good without Deed, becauſe they don't claim from each other, but as making one 
Heir to their Anceſtor, Co. Lit. 169. a. | | Folie; 


| On this Difference between Things Corporeal and Incorporeal, it hath Lit. Sed. 627. 
been held, that there can be no Diſcontinuance of Things which lie in Co. Lit. 327.2. 
Grant; and therefore if Tenant in Tail of a Rent, Advowſon, Common, | nn = 
or Remainder, or Reverſion expeFant on a Freehold, make a Grant by & i : 
Deed or Fine, or diſſeiſe the Tenant of the Land out of which the Rent is 2 And. 110. 
iſſuing, whereof he is ſeiſed in Tail, and make a Feoffment with Warranty, 
that theſe Acts work no Diſcontinuance of the Intail, for nothing paſſes 
but during the Life of Tenant in Tail, which is lawful. / 4 | 

Alio of Things which may be transferred! without the Notoriety of Co Lit. 2; 3. b 
Livery and Seiſin, ſuch as Rents, Advowſons, &c. which lie in Grant, a 8 Co. 45+ 4. 
Man cannot by any Diſpoſition or Act in pais forfeit them; and therefore 
if a Man ſeiſed of a Rent, Advowſon or Common for Life, grants them 
by Deed to another in Fee, this is no Forfeiture, for this can be no way 
prejudicial to him in Reverſion, becauſe, ſhould the Grantee claim an Eſtate 
in Fee, he can make no Title without the original Grant made to his 
Grantor, by which it muſt appear what Intereſt he had, and conſequently 
what Eſtate he could convey; and ſo the Grantee, notwiflanding the 
Grant in Fee, can claim no larger Eſtate than his Grantor had Power to 
make, and ſo he in Reverſion can receive no Prejudice. | 

So there can be no Occupant of Things which lie in Grant, and which Co. Lit. 41. b. 
cannot paſs without Deed, as Rents, Sc. becauſe theſe Things having Song _ 
no natural Exiſtence, but conſiſting purely in the Agreement, and de- — ORY 
pending on the Inſtitution of the Society for their Being, no Man can 901. 
enter to poſſeſs them; beſides, as theſe Things are framed, and have Vaugd. 199. 
their Exiſtence by the Municipal Laws of the Nation ; ſo thoſe Laws 
have eſtabliſhed the Solemnity of a Deed to tradsfer them; from .whence 
it follows, that ſiace no Man can make himſelf a Title to thoſe 
Things without Deed, whoever claims them, muſt ſhew he is a Party to Page 645 
the Deed before he can derive himſelf a Title to the Things contained in | 


the Deed. SR 


But for the better Underſtanding of this Head we ſhall conſider, 
(A) What Perſons may make good G2zants. 646. 
And herein, | SY. 


1. Of Grants by Corporations. 646. 
2. Of Grants by Eccleſiaſtical Perſons. 646. 
Vor. II. 8 P 3. Of 


©2ants. 


3- Of Grants by Infants. 647. 
4. Of Grants by Feme Coverts. 648. 
5. Of Grants by Ideots and Perſons of Inſane Memory. 649. 


6. Of Grants by FN hb. 649. 


(B) What Perſons may take by Gant. 65o. 
(C) What Name oz Deſcription of the Gzantoz2, oz the 
Gzantee, will make the Szant certain enough. 651. 


rene he may diſpoſe. 


1. Where by Reaſon of Maintenance a Thing cannot be granted 
or aſſigned over. 654, -. 

2, Where the Grantor muſt have the abſolate Property, ſo that 
the Grant be not to the Prejudice of a third Perſon. 655. 

3. Whether a bare Right or Poſſibility may be granted or 
aſſigned over. 656, 

4. What Seiſin or Poſſeſſion in the Grantor will enable him 
to grant it over. 6g8. 

5. Where the Grantor's Right, being joined with a Truſt or 
Confidence, is incapable of * _ or aſſigned over. 
658. 


(E) What Ceremony is requiſite to the Perfc#ion of a 

G2ant ; and herein, of the Neceffity of a Deed. 659. 
(F) What Moꝛds are ſufficient to create a good Gzant. 660. 
(G) Where a Thing ſhall be ſaid to paſs by Gzant, oz ſome- 
other Conveyance. 661. 


(H) Where Gzants ſhall be ſaid to be good, 02 void, foz 
Incertainty. 661. 


And herein, 


1. What ſhall be a ſufficient Deſcription of the Thing EE 
notwithſtanding any Miſrecital thereof. 661. 
2. Where a Defect in the Deſcription may be aided by Rela- 
tion to a Thing certain. 663. 
3. Where by an Election given to the Grantee, he may re- 
duce an uncertain Grant to a Certainty. 664. 


(I) pom Szants are to be expounded. 665. 
And herein, 


1. How to be conſtrued where there appears ere in 
the Words. 665. 
2. Where 


PR 
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22. Where the Premiſſes differ from the Halendem, and there - Page 646 
in how far the Habendum may enlarge or abridge the Grant 
in the Premiſſes. 667, — 
3» How the Words of a Grant are to be conſtrued as to the 
\ -. Things intended to be granted. 667. 
4+ Where a Thing ſhall be ſaid to paſs as appendant, appur- 
- * tenant, or incident. 669. | 
5. What Eſtate or Intereſt ſhall be ſaid to be granted. 670. 
6. At what Time the Thing granted becomes veſted, and 
when the Gtantee muſt take the ſame. 671. 


9" i. 1 — 3 =O. — —_— 


[— — 
* —— * 


(A) TUbat Perſons may make good Grants: 
And herein, * VINES 
| 1. Of Grants by Corporations. 


Orporations A e, 1 they be inviſible, and exiſt only in But for this 
Suppolition and Intendment of Law, yet are they capable of making — 1 
Grants and parting with their Poſſeſſions. | | i 
But a Dean without the Chapter, a Mayor without his Commonalty, the 21 E. 4. 12. 
Maſter of a College or Hoſpital withour his Fellows, cannot grant or make _ No 
any Contract that will bind the Corporation. — 


2. Of Grants by Eccleſiaſtical Perſons. 


Tne Grants of all dead Perſons in Law, as Monks, Friars, Canons pro- Perk. SeR. 3. 
feffed, and fuch Hke religious Perſons, were always held void. | 
But it ſeems that by the Common Law, Deans and Chapters, Maſters Comp. In- 
and Fellows of Colleges, Maſters and Brethren of Hoſpitals and ſuch like n. 415. 
Corporations Aggregate of many, might of themſelves alone, withour rhe 
Conſent or Confirmation of any, have made Leaſes for Lives or Years, *” 
or Gifts in Tail, or Eſtates in Fee to others of their Poſſeſſions, at their 
Wills and Pleaſure. | 
So Biſhops, Deans, c. ſeiſed in the Right of their Biſhopricks, Deane- Comp. In- 
ries, Sc. ſo Archdeacons, Prebends, Parfons, Vicars, &c. with the Con- cemb. 415. 
ſent and Confirmations of others, might grant their Poſſeſſions in the fame 
Manner as other Aggregate Corporations. - ; | 
But now by the Statutes of 1 Eliz. cap. 19. and 13 Elz. cap. 10. all 74 theſe 
Gifts, Grants, Feoffments, or other Conyeyance by Biſhops, Maſters, and — and 
| Fellows of Colleges, Deans and Chapters, Ic. are void, except Leafes for goa of chem 
the Term of twenty one Years or three Lives, being made conformable to Tu. L 
the Rules preſcribed by theſe Statutes. | 885 e 


- If 2 Perſon obtaa a Grant ta build Houſes on Church or College Land, Henley 55. 
and this is confirmed (where Confirmation is neceſſary); this Grant makes is 
no Alienation, but is only as a Licence or Covenant; for the Soil remains | 
in the Grantor, and ſo by Conſequence the Houſes arcalld in him. 
Ecclefiaſtical Perſons feiſed of Advowſons in Right of their Churches „ Co. 7. B.. 
are reſtrained from alienating the ſame,- or granting the next or othen furs Cole, 
ied | P : ny dy 2 
9200 5 Biſhop, be we voi. 
EY Avoid. 


| 
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Gꝛants. 


Avoidance thereof, to the Prejudice of their Succeſſors; for theſe are 
Page 647 *Parcels of the Poſſeſſions and Hereditaments of the Church, and not Things 
whereof an annual Rent or Profit. can be reſerved. nt 
Cro.Eliz.z07, But though theſe Grants are void againſt their Sueceſſors and the King, 
4. 690. yet the Grant of a Biſhop, in ſuch Caſe, is good againſt himſelf; ſo that he 
Ander. 241. cannot avoid it during the Time that he continueth Biſhop, the Statutes 
being made only for the Benefit of the Succeſſors and the K ing, that by the 
preceding Poſſeſſors they might not be prejudiced in their reſpective Rights; 
but not to reſtrain thoſe in Poſſeſſion from doing any Thing to bind them- 
ſelves during their own Time. | 

ws" the The like Law in cafe of Grants made by Deans and Chapters, for they 
8 are void when the Dean (being Principal Member of the Corporation) dies, 

— The Grant and binds both Dean and Chapter during his Life only. v 


of the next 
Avoidance by a Chapter, not being made by the Head of the Corporation, is void immediately, 


2 Mod. 56. | 


10 Co. 60. As the Grant of the next Avoidance of an Adyowſon is only void againſt 
Reb. 182. the Succeſſor himſelf, but ſhall bind the Biſhop, Cc. So if an Annuity be 
Hard. 306. granted by a Biſhop out of the Poſſeſſion of the Biſhoprick, this is not 
(% so if a void (a) againſt the Biſhop that makes the Grant thereof. | 


Biſho | | G 

— a I exſe for above twenty - one Years, this ſhall bind the Biſhop during his Time. 2 Leon. 134.— 
Or if a Biſhop lets Tiches for three Lives, which is a void Leaſe againſt the Succeſſor, becauſe there is not 
any Remedy for the Rent; yet it is not void againſt the Biſhop himſelf. Cro. Jac. 173. So where a 
Biſhop by Deed inrolled granted to the Queen, without the Conſent of the Dean and Chapter ; it was held 
that this was not void againſt the Biſhop bimſelf. Rol. Rep. 151. : 


_ 


8 So if an (5) Archdeacon, Dean, Prebend, Cc. make Leaſes, or other 
Hetley 3 - © Grants of any of their ſole Poſſeſſions, not warranted by Statute, they ſhall 
(5) But where be bound by their own Grants for the Time. 


there is a 


Chapter that hath no Dean, as the Chapter of the Collegiate Church of Southwwe/, Grants or Leaſes 
made by them, contrary to the Statute of 13 Eliz. c. 10. are void ab initio, for they muſt be either ſo, or good 
for ever. Mod. 204. do in all Caſes where a Corporation Aggregate makes a Leaſe not warranted 
by the Statute of 13 Eliz. c. 10. ſuch Leaſe is void ab initio againſt themſelves ; but where a ſole Corpora- 
tion makes ſuch Leaſe, it ſhall bind him that makes it, but ſhall be void againſt his Succeſſors. Leon. 308. 


Hard. 326. 


11 Co. 67. Where the Maſter and Fellows of a College by Deed inrolled made a 
Rol. Rep. 151 · Leaſe not warranted by the Statute, and levied a Fine, and five Years paſſed 
Leon. 308. „ithout Claim; in this Caſe, though it was held, that the Leaſe was void 


againſt the ſucceeding Maſter, yet that it was good during the Life of the 


Maſter that was Party to the Leaſe, and made no Claim, becauſe he is the 
Head and Principal Part of the Corporation. 


3. Of Grants by Infants. 
Infants in regard to their Want of Underſtanding are ſo far protected 


9 by the Law, that (c) regularly all their Grants are void in the ſame Man- 
Ae. ner as their Contracts are. | | 
(c) Where 


an Infant may diſpoſe of Lands in Gavelkind, wide Tit. Gawelkind, ante 638. That an Infant Coparce- 
ner ſhall be bound by Partition, Tit. Coparceners.———What Acts he may do when Executor, Tit. Exe- 


cutors and Adminiſtrators, 


Perk. Sect. But herein the Law diſtinguiſhes between ſuch Grants as are void, or only 
* voidable; the Firſt of which are all ſuch Gifts, Grants or Deeds made by 
an Infant, which do not take Effect by Delivery of his Hand; as if an 
Infant give a Horſe, and do not deliver the Horſe with his Hand, and the 


* * 
* wag LA 
* i” 


by him. _ | 
If an Infant being ſeiſed of a Carve of Land, — Rent- charge to be Perk. Soct. 13. 
ng out of the ſame Carve by Deed, and the Grantee diſtrain, he ſhall 
him as a Treſpaſſer, notwithſtanding that the Infant delivered the 
If an Infant grant a Rent by Fine, this Grant is voidable by himſelf Perk. Sed. 8. 
during his Nonage, by Writ of Error; bur if be do not avoid ic during his — 8 
it is good for ever; alſo if he dies ducing his Nonage, his Heir He 


Head of 
not avoid it. Fines and Re. 


coveries, ante g 26, Cc. 


7 


An Infant 
thoſe Eſtates have their Force and Effect from the Cuſtom of the Manor by 4 Co. 23. 


which they have been demiſed, and are demiſable, Time out of Mind, . 6s. 
without any Regard to the Perſon of the Grantor. + + And the 


Lord is but the Iaſtrument. 


4- Of Grants by Feme Coverts. 
A Grant by a Femme Covert is yoid, for no Act of hers can transfer ide Tit Ba 
that Intereſt which the Intermarriage has veſted in the Huſband ; and there- 79 and Fene. 
fore (a) if a Man be ſeiſed of Land in Right of his Wife, and his Wife (2) Perk. 
t a Rent ifluing out of the ſame Lands, without the Knowledge of the Sec. 6. 
Heoſband ; this Grant is void; and fo it is notwithſtanding that the Huſ- 
band had Conuſance of it, if it be made and delivered without his Aſſent, 
or with his Aſſent, if it be made in the Name of the Wife, and not in the 
Name of the Huſband ; and notwithftanding the Huſband be abroad our 
of the Country, at the Time of ſuch Grant made and delivered, ſo that it 
is not known whether he be alive or dead; yer fuch Grant is void if the 
Huſband be living ; inaſmuch as if the Grantee, by Force of ſuch Grant, 
enter into the Land and diſtrain, the Huſband, at his Return ſhall have, 
for his Eatry and Diftreſs, an Action of Treſpaſs. 
So if there be a Difference betwixt the Huſband and Wife, by Reaſon Perk. Sea. 8. 
whereof certain Lands of the Huſband, are aſſigned unto the Wife by 
the Friends of the Huſband, and by his Aſſent, and the Wife grant a 
Rent-charge to be iſſuing out of the ſame Lands unto a Stranger, the 
Grant is void. F 5 
If a ſingle Woman being ſeiſed of a Carve of Land, by Deed grant a Perk. Sed. 9. 
charge thereour, and ſhe delivers the Deed to a Stranger as an Eſcrol, 
upon Condition, that if the Grantee go to Rome and return back again 
before the Feaſt of Eaſter then next following, that then he ſhall deliver 
the ſame Eſcrol as her Deed unto the Grantee ; the Woman marries, and 
before the Feaſt of Eaſter, and during the Coverture, the Grantee goes to 
Rome, and returns again, and the Stranger delivers the Eſcrol unto him as 
the Deed of the Woman ; this Grant is good, notwithſtanding that the 
Huſband was ſeiſed of the Land in the Right of his Wife, before that the 
Grant took Effect, for it ſhall have Relation to the firſt Delivery, at which 
Time ſhe was a Feme Sole. £7.86 FN 
But in this Caſe the Grantee ſhall not have any Rent by Force of the Perk. Sect. 10, 
ſaid Grant before the laſt Delivery, when the ſame took Effect as a com- 
Vor. Il. | 8Q Alſo 


Perk. Seck. 11. Alben ach Caſe, Tan Wolltds ad wen banher de Bhs Nel fl. 
Delivery of the Deed as an Eſctol, and her Hoſband died, and rheſGraptte, 
after his Death, had the Condition; the Grafſt had beet! void]; 

for the Delivery of the Deed as an Efergh, being at 2 Tine When ſhe was 
a Feme Covert, no ſubſequent AR can make it 

Page 649 * If a Wife by (a) Fige grunt 4 Rent out of her Lands, this Grant ſhall 

Perk Sed 20. not bind the Huſband during the Coverture ; but if the Huſband de be- 

hes fr this 20. fore he and his Wife reverſe the Fide A the ite Ker 


wid: Head of bound for ever. 

Fines and Re- 

coverics. (a) rn 0 wk is ets DARE hab by Dock indented tad 
inrolled, yet it ſhall not bind ber; for a Wife cannot be examined by any Court without Writ, and therb is 
no Writ allowed in this Caſe, 2 Inft. 673. Hob. 225. That a Feme Covert thay make Grants: of 
Copybold Eflates, for the ſame Reaſon that an Infant may. 4 Co. 23. 8 Co. 63. 


5- Of Grants by Ideots and Perſons of inſane Remer. 


Perk. Set 21. Tt ſeems that, by the ftrit Notions of the Comtrion Law, the-Grants of 
+ Co. 123- Ideots and Perſons of zes ſave Memory ire good, and tht they thethſthves 
Ilse: and La. Cannot avoid them by Pretence of Diſtraction; becauſe if the Excuſe were 
natichs. real, yet it would be repugnant in itſelf, becauſe he did not know or re- 
member the Thing done. 

Per. Sect. 21. But if a Man of now /axe Memory, being ſciſed of a Carve of Land, grant 
a Rent ifſuing out of the ſame Land in Fee, and die, and his Heir enters, 
and the Grantee diftrains for the Rent behind, the Heir ſhall have an Ace- 
tion of Treſpaſs ; but if the Grantee had diftrainedin the Life of the Gran- 
tor for the Rent behind, the Grantor ſhould not have an Action of Tra- 
paſs ; for he cannot avoid his Decd by diſabling of himifeif. 

4 Co. 124. 2. And bere we muſt Ke between 

Ideots, &c. in Pais, and thoſe acknow 


Brerly's the Grants or Adds done by Ideors, ledped 
Cale. ſt, they are are not admitted to diſable themſelves 


8 on Record; that as to the firſt, 
Cro.Eliz.398, obey Inſecurity » that may ariſe in Contracts from counterfeit Madneſs 


„ and reit: bor cheir Heirs er Execurors may avoid ſuch A- by Pleading 


the Diſability. 

4 Co. 124. But neither the Ideot himſelf, nor his Repreſentative, can vacate any Act 

2 Inft. 483. of his done in a Court of Record, and therefore if a Perſon Now 

8288 t a Rent by Fine, it ſhall bind him and his Heirs ; for though the 

* udges ought not to admit of a Fine from a Mas under that Diſability, yet 
when it is once received, it ſhall never be reverſed, becauſe the Record and 
Judgment of the Court being the higheſt Evidence in the Law, the Conu- 
ſor muſt be preſumed at that Time capable of Contracting; and therefart 
the Credit of it is not to be conteſted, nor the Record avoided. by any 

: Averment againſt the Truth of it. 

Peck. Sec. 235. A Perſon born Deaf, Dumb and Blind, cannot grant, for they cannot 
underſtand the Signs of Contracting, and by every Grant the Graator is 
preſumed to receive ſome Advantage; but if a Perſon be only dumb or 

| deaf, he may contract by Signs, and conſequently may bind himſelf by 

1 Tdeots and his Contracts. Þ 

Lunatics, or 

their Committees, by Direction of the Chancellor, compelled to convey Truſt Eſtates and Mortgages. 468. 


C. 10. 


6. Of Grants by Perſons under Dureſs, 


2 Inft. 483. The Grants of Perſons under Dureſs are void, that is, if they were made 
wide Tit. under an Apprehenſion of ſome bodily Hurt, or if the Grantor were im- 
. priſoned 
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roared rye 
are yt Irre fot "Tf he u 


APR NE Pork 
d to her without the en 
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wankias miy inhe Goals for Beackt of the Church. Rob, Abe. I M.. Mn 


Lew. 
e als £oy added hal vol dee nb, 
66, Lane 21. 5 Mad. 395: . ; 2 
ee e 3. 157 


4 a 
againſt the Mayor, mag two i and declar- Sund. 344+ 
ed, that the; Defendanes Predecefiors had by their Deed to the . 
Plaintiffs Predeceffors, that all the bo diſcharged 
of Marage, Pontage, Cuſtom and Toll, for all theit Merchandize, &c. 
within the Vill of Derby, and that the Officers of Derby had taken Toll and. 
the Covenant; and it was held, 


ro the Corporatiots for the Benefit 


good. 
| If a Fooffmene or Grant be made by Deed'to a Mayor and Cormmon- Co. Lit. go. 
alcy, or any other Corporation aggregate of many Perſons' capable to-pur- 
chaſe, they have a Fce-fimple wichour the Wes r becauſe in 
Judgment of Law they never dir. 

80 if a Leaſe be made them during their Lr this is equal to a 21 . 
r en 13. 
Reaſon of the Succeſſion of its Members, is in Law looked up- aft ek 
on to be for ever. 

If A. grants to the Mayor and Burgeſſes of D. the Moicry of a Yardland 1448 % 
in the Walke of — — without deſcribing in what Part it — 

2 ow 


9 7. 


how it is the Corporati . 
but are fi r and then chey may make a 
* id Warrant of Attorney, rare to them, age 30, Fen 
| Burr of the Waſte the Grant ſhould g > Edt, ad according fuck D 
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Perk. Seft.36. Fo AHE Names We Perſons at this Dj are bel Sousck for 'DiftinQion- 
Ha. 5 = ' ſake; though it is probable they originally imported ſomething more, 
* | _ natural Qualities, Features, or Relations ;' bur now there is no other 
Uſe of them, but co mark out the Families or Individuals we ſpeak of, 
and to Uiſtihguilh/ them rock all others; and therefore in Grants, which are 
th receive the 'moſt benign l and not againſt the Grantor, 
if there be "ſufficient ſhewn to aſcertain the Grantor and Grantee, and to 
| Aiftinguith them from all others, the Grant will be 
Co. Lit. 3 And this we may obſerve in thoſe Caſes, where chere are ſich ſufficient 
2 Rol. Abr. Marks of DiſtiaQion, that the Grant would be without any Name at 
43. . al, cohſeq den rey ih no in the Name of Baptiſm or N is to be 
aelo?: „ >" looked vpoh ape, and will not vitiate ; as a (a) Grant by 
B or to George, Biſhop o oldpe, ' where his Name is Jobn, or to Henry, 
e Earl of Penbrote, where his Name is Robert, is good, for there cannot be 
the Chriſtian more Perſons of thoſe Names. 


£ . * 184902 
3 ! 75 * 


Name ought 
to be . for the Death of the Individual is a a Ple5 in Abatemevt, which oe id out, where the 
ſame » Dignity, ot Relation; continde in N . LVL 


Perk.SeRt. 36. So a Grant of an Annuity by : an Abbot, * * of the SPY 
* rbb tion, without 8 Name of Baptiſm, is good, if there be not any more Ab- 
| bots! in England of. the ſame Name of oppdation, a 
46 E. 3. 22. b. If a Grant be made to a Man and his Wife, without. naming. her by the 
ry Abr. 13. Name of ory a0 yer ſhe ſhall take. 
cited. . - ,, > el 1 7 
$M. oe ee od Ei his Wife, 3 in — 
2 Rol. Abr. 43. Name is Emlyn-z yet the Grant is good, for being called the Wife of T. re- 
Co. Lit. 3. duces it to a ſufficient Certainty. | 
2Rol.Abr.44. If A. be created a Herald, and in the Patent he I called Cbeſter, a Grant 
or Obligation made to him by the Name of Chefer is good, 11 this lut- 
ficiently diſtinguiſhes him from all: other Men. 2 
Perk. Sect.37. If there be Father and Son of the fame Name, and the Father grants an 
Annuity by his Name, without any Addition, it fhall be intended the 
Grant of the Father; and if the Son being of the fame Name with his Fa- 
ther, grant an Annuity withaut any Addition 3: yet the Grant 1 is Good, for 
he cannot deny his own Deed. 
8 A () Baſtard, who is known to be the Son of ſuch Suse; may a 3 
2 Rol. Abr. or be a Grantee by ſuch reputed Name ; for all Sugbaries were er 


43, 4. acquired by Reputation. 0 

3) So a Wo- 

2 who hath got che Reputation of beiog the Wife of (ack f | ne.” may 1 * 2 — by that Nows.. the | 
in Trag ha r married to bim. Hob 3* jos 1 


00 
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Gꝛants. 


| As where George Shelly conveyed Lands to the Uſe of himſelf, the Re- Co. Lit 3: 
mainder to George Shelly his Son, whereas in truth George was born of onc ; 
Z. in Matrimony of one C. yet was reputed the Son of George, and educated 

by him : thoug Boy was but ſix Years old, it was ruled he ſhould 

take the Remainder, for having gotten by Reputation the Name of 

Shelley, theſe Words are a certain Deſcription of the Perſon to take the Re- 


| But if a Remainder be limited to the eldeft Iſue of J. &. whether le- 2 Rol. Abe. 
rom gr ine, J. S. has Iſſue a Baſtard, he ſhall not take this 43+ 44- . 
Remainder, for it is not veſted in J. S. as it was in the other Caſe, but 14 EA. 
is ig Contingency, and the certain Time is not defined when this Cootin- 8. 
gency ſhall happen, for the Baſtard, at his Birth, does got acquire the Re- Page 652 
putation of being the Iſſue of J. S. and ſince the Baſtard, when firſt in Be- 
ing, cannot take by virtue of this Limitation, he can never take it; for he 
cannot be underſtood to be the Perſon deft and marked out by theſe 
Words, if after his Birth it depends on the Uncertainty of lar Repu- 
tation, whether he ſhould take the Remainder, or not; and loch a Deſig- 
nation of the Perſon as contains no Certainty in itſelf, or no Relation to 
any other certain Matter that may reduce it to Certainty, is a void Limi- 
tation. 

But where a Remainder is limited to the eldeſt Son of Fane S. whether Noy 3;. 
legitimate or illegitimate, and ſhe hath Iſſue a Baſtard, he ſhall take this 
Remainder, becauſe he acquires the Denomination of her Iſſue by being 
born of her Body, and ſo it never was uncertain who was deſigned by this 
Remainder. 

If a Grant be made to a Father and his Son, he having but one Son, Co. fac. 374. 


the Grant is good for the apparent Certainty of itz but if the Father has Co. Copyb. 
ſeveral Sons, or if a Grant be made to a Man's Couſin or Friend, theſe are 95 
void for Uncertainty. 1 


It ſeems by the bettet Opinion of the Books, that a Miſtake of the Chri- Vi, 36 H. 6. 
ſtian Name will vitiate the Grant; as where the Grant is without any 25. 


Chriſtian Name at all, or where (a) a wrong Name is made uſe of as Edmund = rallgic 
for Edward; neither can the Party be declared againſt by his right Name, (Co Lit. 4. 
with an Averment, that he made the Deed by a wrong Name, for that Cro. Jac. 558, 


would be to ſer up an Averment contrary to the Deed, and contrary to that 640. 
Sanction allowed by Law to every folemn Contract; and therefore if he be 1 
impleaded by the Name in the Deed, he may plead chat he is another G. g. vechieg 
Perſon, and that it is not his Deed. ＋ : 


by his Dees, . 

b that his Name 
is J. J. by the fame Deed grants an Annuity by the Name of 75e. J. this is a good Grant; for the Writ 
ſhall be brought upon the whole Deed, Perk. Sect. 40. So if 4. reciting by ber Dees, that ſhe 1s a Feme 
Covert, and in Truth ſhe is a Feme Sole, grants an Annuity, Oc. it is a good Grant; for when ever there 
is a ſofficient Expreſſion and Signification of the Party's Intent, whatever is redundant and over and above, 
like all other Surpluſage, though miſtaken, cannot hurt and deſtroy the Force of the Grant, according to the 
Rule, Utile per inutile non witiatur. Perk. Set. 10 —— 80 if J. S. Knight, recitirg by bis Decd, that 
he is a Yeoman, grants an Annuity, the Grant is good. Perk. Set. 40.——But if a Feme Cover, reciting 
by her Deed that ſhe is a ſingle Woman, ants an Annuity ; this Recital ſhall not bind her, or deprive her 
of her Privilege of Coverture. Perk. SeQ. 41. | 


[4 Sed gu. the Law ? Few Grants are without valuable Conſideration, and Grants are to be conſtrued moſt 
firoagly againſt the Grantors, for the Benefit of the Grantees ; and it would be ſtrange if the Grantor, by bis 
own fraudulent Miftake, ſhould avoid his Grant, Nor do I ſee any Reaſon why be ſhould not be decl red 
againſt by the Name ſpecified in his Grant, and that Grant be Evidence that be is as well koown by one Name 
3s the other. And wide infra.] | | 


But a Miſtake in a Surname does not vitiate the Grant, becauſe there is 3 H. 6. 25. 
no Repugnancy that a Perſon ſhould have two different Surnames, ſo that 1 Abr. 
he may be impleaded by the Name in the Deed, and his real Name brought 
in by an Aliat, and then he cannot deny the Name in the Deed, becaule 
he is eſtopped to ſay any Thing contrary to his own Deed. 

Vor. II. 8 R Alſo 


LEY 


2 LY 


x ——_ 4 EEC. _ — 


— 


46 E. 3. 2 Alſo though a Perſon cannot have two Chriſtian! Names u one and- the 
b. fame Time, yet he may, acrotding to the Inſtitution of the Church, re- 
Co. Li. 3. ceive one Name at his Baptiſm, and another at his Confirmation, and 
= Rol. Abr. Grant made to or by him, by the Name of Confirmation, will be * 
Seni , for though our Religion allows no Re-baptizing to make double Names 
a yer ir does not force Men to abide by the given them by their 

when they come themſelves to make Profeſſion of their 

Religion. | 


So if a Man make a Leaſe by a contrary Name to that by which he 

was baptiſed, yet the Leaſe is good; for this does not take Effect (a) ak 

Page 653 together by the Indenture, but partly by the Demiſe ; as if John by the 

> Rel Abe. Name of Jane leaſe Lands, admitting that theſe are diſtin Names, yet the 
42. Hide and Leaſe is good. | 

a Thiogs which ivery, if the Deed of Feoffment be made by u contrary Name of Baptiſar 

g . mat my re ng pu > 

Livery, and not by the D=ed. Perk. Sect. 42,——So if a Man delivers a Horſe by Word, and by con- 

trary Name of Baptiſm makes a Gift of him in Writing; yet the Gift is good by Word, though not by the 

Writing. Perk. Sect. 42. | | 


Perk. Sect. 6. If a Rent be granted to J. S. or J. D. the Grant is void for (5) Incer- 
(5) F 7.5. tainty, for the Deed is in the Disjunctive; and though the Deed be deli- 


CO ON vered to F. S. yet this cannot make the Grant good; for the Deed was void 


Staat is made at firſt, and cannot be made good by the Delivery. 


to the ſirit Son 

of F. S. without Name; this is certain enough. Perk. Sect. 54. Hob. 3232.——But if J. S. hath not any 
Ive, anda Rent is granted unto him who ſhall be the ficſt Iſſue of J. S. whether it be Son or Daughter ; this 
Grant is void for Uncertainty. Perk, Sect. 54. 


If a Rent, or any Thing elſe that lies in Grant, be granted to the right 
Perk Se2-52- Heirs of J. . and J. l. be alive, this Grant is void; for there is no P 
to the Biſhop (c) capable of Taking, as anſwering this Deſcription. 
of L. and his 3 
Succefiars, when there is no Biſhop in Being at the Time, or to the Dean and Chapter of 87. Pam's, of to 
the Mayor and Commonalty of ſuch a Place, when there is no Dean or Mayor living at the Time of the 
Grant, is void. Vaugh. 199. ö | 


Bat for this But if a Rent, &c. be granted to A. for Life, Remainder to the right 

5:4 Head of Heirs of B. and B. is dead at the Time the Grant is to take Effect; this is 
13 4 good Grant. | 1 29 

It has been already obſerved, that the Naming the right Names of the 

Grantor and Grantee is for no other Purpoſe but to aſcertain the Parties and 

diftinguiſh them from others; and that if there be a ſufficient Verification 

to this Purpoſe, the Grant will receive the moſt favourable Interpretation; 

and it ſeems the ſame Indulgence will be allowed of in the Miſtake of Ad- 

2 Int. 666. ditions, which ate by Law made Part of the Name. By Additions we 


Dyer $8. mean Names of Dignity, which are Marks of Diſtinction, impoſed by 


Sram. 792- public Authority, and always make up the very Name of the Perſon to 
whom they are given; and theſe are of two Sorts; 1ſt, Such as exclude the 
Surname, fo that the Perſons may not ſeem to be of any common Family; 
and ſuch are the Names of Earls, Dukes, Cc. 2dly, Such Marks of Diſ- 
tinction as are alſo impoſed by the King, and Parcel of the Name itſelf, but 
do not exclude the Surname, ſuch as Knight and Baronet. 

Ca. Lit. 3 As to thoſe Names of Dignity which exclude rhe Surname, we have 
already obſerved, that in Grants a Miſtake in the Chriſtian Name will not 
vitiate the Grant, becauſe there cannot regularly be more than one Perſon 
of that Name. 

Cwr't. 420, So a Grant to a Duke's eldeſt Son, by the Name of a Marquis, or to the 

Le. Rez. eldeſt Son of a Marguis, by the Name of an Earl, &c. is good, becauſe of 

po the common Curteſy of England, and their Places in Heraldry. | 

2 -- 


Reverſion to Ralph Evers, Bulſt. 21. 
ion of Lord Evers 
ver. Strick- 


fon is fefficicacly | 1 ght, 8. C. 
though falſe, doth not take the Deſcription of the true Perſon. beg 

- Dat ir was B. and affirmed by three: Judges in B. R. 

where the Party fer is Tile to an Advowſon by virtue of Letters 

Patrne granted to A. . Arms Mili; and upon Oyer of the 
Levers was made to A. Knight, that it 

could nor Perſon, becauſe Knight is a Name of Dig-. 
made a of | reh exrioguiſhed, and conſe- n 40 
yy - An by the when there was no go. XY 


. « The A 
oh hay. 


.. 200. S. B. — Bu Ney Juſt. beld. 
Al Knight, & fic vice werſa, i conſtat oe per- 
jos, ut yes . 8. we, this judgment was reveried in Parliament, becauſe it was 
enly a Milake w the Plader, the Party being in Truth a Kaight as the Time of the Grant. Carth. 441. 


As to 


Grants by and to Corporations, here we ſhall onl obſerve, that 10 Co. 125.4 


though ine Gould. 123+ 
and are mee ADD» Comp. i 
enough ta: | Being, and to Gldingull & — Ta. 
i from all others, the Body Polinic is well named, though the Words and Creation, 


Syllables are varied from. Letter (C). 
As if 2 Corporation be founded by the Name of the Dean and Chapter Perb. 57. 


diflingaith it Sitaation from others, wide 10 Co. 39. b. 32. b. 2 
And. x96. Rol. Abr. 513. & Moor 228. That a Variance as to the is an eſſential Vari 


So if the Prior of Sc. Michae] in Coventry make a Leaſe by the Name of 10 Co. 124. 
the Dean of Coventry, this is good; fo if they had granted an Annuity or © 
Corrody, and the Name of the Saint had been omitted. Eg 

So if 2 Corporation be infticured in Honour of St. George the Martyr, Poph. 59. 
and in a Lea they omit the Ward Adariyr, it is well enough; for the 
Nau of Dedication is but an empty Sound, and no otherwiſe requiſite than 

If there be an immaterial Addition, this doth not hurt; as if the Prefi- Cia El 816. 
dent and Scholars of Corpas Chrafis College in Ozferd make a Leaſe by the - 
Name of Prefident and Scholars of Corpas Chrift: College in Com. Oxon. this 
is good; for atile per inaiile xox vitiatur. | 

If che Name of the Corporation be cxprefied by Words (4) ſypanymous, 10 Co. 125. 
x is fofficicnr; as if 2 College be inftirured by the Name of Gardianus & (2) 50 if the 
Schalares Dun foe Callegis Scholariem de Menn, and they make a Leaſe made by pe. 
by the Name of Caſta & Scholares, it is good. 3 


cii, where it 


irn it is gond. 11 Co, z. f F. $. Abbot of J. wakes « Lesſe by the Name of 
F- $. Clericas de B. i i 11 . t 
ert of irſelf the true of the Corporation; yet if in or by a ſpecial and a og ab oy 
Dr r 


ami che Nrn. Gr. 8. elena. it will mach enſorce th „ although that 
in Wards there may be ſome Appearance of Derne. 10 Co. 125. per Cie. . 


; (D) Of 


g „ 
— — 


* 
— — 
— — * 
* 


— 
—— 2 
— — 


— ach fn 3 w.4 — « — Ss 
AY 8 . — — . 
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(D) Df what Jntere®! in the Gantz be may 
diſpoſe : And herein, 


1. Where by Reaon of Maimemace » Thing cant be grate 


or afhigned over. 
21 E. f. 24 NIE common Law hath ſo utter an Abdorrence to any Act that may 
vy 1 promote Maintenance, that it will not ſuffer a Poſſibility, 
376. Right of Entry, or Thing in Action, or Cauſe of doe ently a Con- 
ry ray ig dition broken, to be granted or aſſigned over. 
an * 


pl. 7. 26. pl. 1. that Arrearages of Rent are not aſſignable. 


Page 645 So though a Bond being a Choſe in Action cannot be aſſigned over, ſo 
Co. Lit. 232. as to enable the Aſſignee to ſue in his own Name, yet he has by the 
2Rol.Abr.46. Aſſignment ſuch a Title to the Paper and Wax, that he may keep or can- 
cel it. 

2Rol.Abr.46. So if an Obligee makes two Executors, and one of them delivers rhe 
Cro.Eliz.478. Obligation to a Stranger in Satisfaction of a Debt which he himſelf owes, 
gy 496. and dies; although the Debt does not paſs to him, yet the Parchment or 

. Paper paſſes, and the Grantee in an Action of Detinue brought by the ſur; 


17 4 viving Executor may juſtify the Detaining thereof. F 
For 


what real valuable Intereſt could paſs by ſuch Delivery ? 


2Rol.Abr.46. So a Huſband poſſeſſed of an Obligation in Right of his Wife may aſſign 
it to a Stranger, and the Aſſignee may juſtify the Detaining thereof againſt 

52 the Wife after the Death of the Huſband. 5 

2 Vern. 595- Alfo in Equity a Bond is for a valuable Conſideration paid, 

8 p. and the Aſſignee alone becomes (a) intitled to the Money ; fo that Ly the 

7 But the; Obligor, after (5) Notice of the Aſſignment, pays the Nene to the Ob- 

Aſignee 82 ligee, he will be compelled to pay it over again. 

e 1t 10 

— Equity that it was in the Hands of the Obligee ; as if on a Marriage Treaty, the intended Hu- 

band enters into a Marriage-brokage Bond, which is afterwards affigned to Creditors ; yet it ſtill remains lia- 

ble to the ſame Equity, and it is not to be carried into Execution againſt the Obligor. 2 Vern. 428, 6932. 

8. P. and yr,» . ccc is good. Chan. 

Ca. 232. 2 Vern, 540. 


\ Lav. ard The Intereſt gained upon an Execution of a Statute or Recognizance 


' Stephens and cannot, without an actual Entry of the Conuſee to perfect his Sem. be 


Hanbam. granted or aſſigned over to any other Perſon. 

4 Mod. 48. 

Show. 290. 2 Salk. 63. pl. 1. S. C. See ante, 333. Div. 2. and the Authotities to the ba Seftion of 
p- 686. 


2. Where the Grantor muſt have the abſolute Property, ſo that the 
Grant be not to the Prejudice of a third Perſon. 


It is laid down as a general Rule, that a Man cannot grant or charge 

On Set. that which he hath not; and therefore if a 9 a (c) Rent - charge 

© But where Out of the Manor of Dale, and in Truth he not any Thing in the 
Man h 

9 and intending afterwards to put a Trick on ber, made a Settlement on her of 300. 


a Year for Life, out of an Eflate he bad nothing to do with; ** of Exchequer decreed him to 
make it good out of an Ente be had of his own. Abr. Eq. 8 


Maner 


— 


Neger 1 


| ſhall hold it diſtharged. 


1:5 ci Jt Io 4 


may. 511 91 1 ** 

Va s Seesen egen, Fee nay be 
" for (#) Life or Years fans Number cannot 
— Progr ps} yy 


+ 24M? FM 4 ” 


— 


Damn od e 22 K. 4 E 46 
* O03 ,3 00 £ er:? "4 Ji. { Wa. | — 
16919214 „ien 0? ©: ES 
nes ec e and his Heirs-in his Magor, the zReL.AK-46. 
5 grant the Manor with the 8 to mocher in Fee, 
Ge King green & falum 40 
grant to another and his ————ů derendba 2 RI Abr. 46. 


NAT: * the Crantee mw r | the Munn or Teva, 
with the Fair or Make. — bord = 


If a Rent be granted in Tail, the Grantee conan grant it over - while it Poph. 87. 


continues a Rent, becauſe, ag fugh, it may be intailed within the Statute —_ 19. 


EN ut if the Grantee brings. his Writ of Annuity, it is no longer 


Newill's Caſe. 


withio the Statute, becayſe thee.it is become a Charge 


merely Perſonal, 


without any, Relation to the Land out of which it was at firſt granted, and 


therefore is become a Fee-ſimple conditional, as ſuch a Gift of Lands had 
been before the Statute z, and therefore W —_— within the 


- Statute may be ali nor erated overs 9 4 


For a 


The Grantee Rent- charge in Fee . any Part of it, 9H. 6.14; 
though it hath bern abjetnd w4hc& Kind of Grants or Diviſions of Rent- ZR 
charges, that thereby the Tenant, is expoſed co ſeveral Suirs and Diftreſſes ay — 2 
ing, Which in its original Creation was intire and tecoverable upon —— 
one Avowry; but the Anſwer to this is, that it is the Tenant's own Choice, contrary 


Fad WE will { 8 himſelf to that Inconvenience, or not, becauſe the 


#& 5 Ann, c. 10. .. 9. could not take any Benefit of 


12 e by Difices without che Conſent or Attorument of the Tenant, 
nor by Aſſiſe, without he obtains Seiſin of it from the Tenant ; beſides, 
fince the Lay, allowed of ſuch Sort of Grants, and thereby eſtabliſhed ſuch 


Sort of Property, it would have been unteaſonable and ſevere to hinder the 


Proprietor to make 4 proper Diſtribution of it for the Promotion of his 


Children, or to provide for che Contipgencies of his Family, which were 
in his View. ; 


3. Where a bare Right or 'Poſtbiliey may be granted or aſ- 
ſigned over. 


11 there den Deviſe of a Term to A. for Life, Remainder. to B. B. 


cannot, in the Life- time of A. aſſign or grant over his Intereſt, becauſe he TIN 


bas but a bare Foſlibihey, for r A. may outlive the Number of Years, 10 Co. 47. b. 


Sid. 188. is wie Chan. Caſes 8, 1t. Where it is ſaid, thatthe Trot of » Pally in the Kae . 
A oo" ent eat in Iterct in the Reverſon of . Term is Ei. & wide 
2 Verp. 568. 


I a Leaſe be made to Baron and Feme for their * the Memejnder Co. Lit. 46. 


$0 if one deviſe s Term to Baron and Feme for one and twenty Years, Lf EE. | 
neither Ban nor Feme, doring their joint Lives, may grant this Remainder over. Raym. 146.—— [8 
ge. if it is granted over by Huſband and Wife, and the Huſband ſurvive, ſhall not the Grant * 
?] 
oL, II. $8 | ra 


tothe Executors of the Survivor of them ; the Huſband cannot grant over 

the Term, being but a Poſſibility ; for it is uncertain which of them ſhall 

Lee Church is void, the void Tem is not grantable 
page 6 a Charch is void, t id Turn is by any common 
. Perſon, for it is a mere Spiritual Thing, and annexed to the Perſon of 
282. him who is Patron; and during the Time of the Vacation it is a Thing in 
Right, Power, and Authority, a Thing in Action, and in Effect the Fruit 
P — Execution of the Advowſon, and not the Advowſon'itſcif ; but (a) 
whilſt a Church is void, the next Avoidance or Avoidances that ſhall hap- 
pen, or the Inheritance of the Advowſon, may be granted away. 


2Rol.Abr.43. If a Man acknowledges a Statute in 2000 J. to A. and afterwards leaſes 


Cadee nd the Land for twenty-one Years to another, and afterwards leaſes the fame 

One. Lands to another for ninety Years, to commence immediately, and the 
Land is extended upon the Statute, at 53 J. per Ann. the Leſſee for ninety 
Tears may, during the Extent, grant over the Term, the Ex- 
tent be till the Damages and Coſts are levied, which may not happen till 
after the Expiration of the ninety Years; for the Extent is but in Nature 
of a Leaſe, and by a reaſonable Conſtruction will end before the Term of 
ninety Years. 7055 

2 Rol. Abr. If a Man grant a Rent- charge with a Clauſe of Diſtreſs, and that if the 

48. 49. Diſtreſs be replevied, that the Grantee may enter and hold till Satisfaction, 
the Grantee may grant over the Rent with this Penalty, although the Pe- 
nalty is but a Poſſibility ;. for being annexed to the Rent, it may well paſs 

| ether with the Rent. 
Moor 7. [f a Man make a Leaſe to B. for forty Years, and the Leſſor covenants, 
pl. 38. that if upon his being allowed to view the Premiſſes, and finding them in 


he Caſe, © ficient Repair at the Expiration of the forty Years, that the Leſſee ſhall 


| Judges againſt hold them for forty Years longer; and the Leſſee, during the firſt forty 
one. 


Years, grants to J. S. Totum intereſſe, Terminum & Terminos que tun 
babuit in Tenementis illis; this being but a mere Poſſibility cannot be grant- 
ed or aſſigned over. 
2 Rol. Abr. 47. If a Man grants 200 F of Wood to be taken out of all his Lands, 
Seuthwel and or 20 4. in lieu thereof, out of his ſaid Lands, with a Clauſe of Diſtreſs, at 
Wade, ad- the Election of the Grantee to have the one or the other; in this Caſe the 
a Grantee may, without any Election, grant over the Faggots, becauſe be 
had a preſent Intereſt in them; but the 20 3. being given in lieu thereof 
cannot be granted over before Election. 1 
If a Man ſeiſed of divers Woods bargains and ſells 300 Cords of Wood 
Moor 697. pl. to B. and his Aſſigns, to be taken by . Appointment of the Bargainor; 
955: %% by this Bargain and Sale a preſent Intereſt is veſted in B. which he may 
Baſſet, ad- grant over before any Appointment by the Bargainor. 
judged. 
E Kl. Abr. 47. and 5 Ce. 24. b. S. C. cited. | 


Hob. 132. A Man may grant that which he hath potenizally, though not ua; 
22 — as if a Leſſor covenants, that it ſhall be lawful for the Leſſee, at the Expi- 
adged. kation of the Leaſe, to carry away the Corn growing on the Premiſſes, al- 
2 Rol. Abr. though by Poſſibility there may be no Corn growing at the Expiration of 
47, 8. S. C. the Leaſe; yet the Grant is good, for the Grantor had ſuch a Power in 
cited. him, and the Property ſhall paſs as ſoon as the Corn is extant. | 
Hob. 132. So if A. leaſes Land to B. for Years, and grants that be ſhall have the 
zRol.Abr.48. natural Fruit of the Soil, as Graſs, which renews yearly, which ſhall be on 
the Land at the End of the Term; this Grant is good, and paſſes the Pro- 
perty to the Grantee. | 
Hob. 132. So a Perſon may grant to another all the Tithe Wool which he ſhall 
zRol.Abr.48. have ſuch a Year, and the Grant is good in its Creation, though it may 
happen that he had no Tithe Wool in that Year. 


Be But 


| Grants, 


Dor u dup cxmzer gens the Went « that ſhall grow abs Sheep . 


*4 \ What Seile o Polefon in the Grantor vil enable him to Page 658 
| grant it over. 


* The Grantee of a Common may grant it over before he hath any Seifin 36 AT. ;. 
| thereof by the Mouths of his Cattle, for the Freehold is in him by the fer Ar. 


So the Grantee of an Advowſon m grant it over before he | has pre- 36 Af. 3. 
ſented to it; for he can have = Ds it E bett i becomes void, and 2Rol.Abr.47. 
by the Grant itſelf he is ſeiſed of the Freehold, which he may grant over.. . 

So the-Grantee of a Rent may grant it over before any Seiſin of the zol. Abr. 47. 


Rent. 
Ha Common * to Huſband and Wife, and to the Heirs of the 2 
Huſband, after the Death of the Huſband, his Heir may grant over the 
Remainder, for the Eſtate was veſted in dim. 

Leſſee for Years may, before Entry, * or aſſign over his Intereſt to Co. L. 46.b. 
another; for the Leſſor having done all that is requiſite on his Part to de- 
veſt himſelf of the Poſſeſſion, and paſs it over to the Leſſee, hath thereby 
transferred ſuch an Iarereſt to the Leſſee as he may at any Time reduce in- 
to Poſſeſſion by an actual Entry, as well after the Death of the Leſſor as 
before, and ſuch an Intereſt as will go-to his Executors, and conſequently 
may be or aſſigned. over before 

If A. makes a Leaſe of Lands to B. for Life, Remainder to his Execu- Co. Lit. 54. 
tors for Years ; in this Caſe the Term veſts in B. ſo that he can grant it *RaLAbr.47. 
over ; for as an Heir repreſents his Anceſtor as to an Inheritance ; * «a ' 
Exccuror his Teftator as to a Chattel. 


5- Where the Grantor's Nite being joined with a Truſt « or Con- 
fidence, is incapable of being granted or aſſigned over. 


A Perſonal Truſt, which one Man repoſes i in another, cannot be aſſigned p., K 5a Seft.gg 
over, however able ſuch Aſſignee may * to execute it. — That a 


Traſter can- 
nat aſſign over his Trefſt. 4 Inft. 85. 


Therefore if « Man grant untd another to be bis Carver, or Sewer, or Perk. sea. 


theſe be ted over. 
Chamberlain, c. cannot be granted over a 2 


A Guardian in Socage may grant the Wardſhip over to another, but Rol. Abr. 45. 
ſoch Grant ſhall not be effettual after the Death of the Grantor, becauſe * or 
by the Law of Nature ſuch Guardianſhip belongs to the next of Kin. 130. 

If a Man gives his Horſe to another to go to York, he muſt go with zRol Abr. 46. 
him himſelf, and not give him to another to go there. 


(E) Chat 


| pry 


b 's Rai. Abe. 6s. © "4 Thar win 3 Jar tad her 


ve -le) That crremutiy is tedütitk t 
fection of a Gant ; and 1. 
reffity of a Deed. Une 30 att 


8 


* 


2 Rol. Abr 62. 
Co L 2 


nn 
e P * cn + 
— and they are not like which paſs by L 
1333 very ; and therefore he that claims them muſt, (c) ſhew a Grant of 

der. 2 Rel. which be caninoe dd withpot Dees. : 


Abt. 62. - ; ee 
So of a R evit-Service — . 25 6 vg. 


* 


—— 5 of 2 Corrady Common, 12 H. 4. u. — 80 of the Neef E 3. 56. be (4) 


2 Horte may be granted without Deed. 42 E. 3. 23. b. Rol. Abr. 62. 
may be — Dork 2 


So Trees 


— 
r e 


*Rol.Abr6e. An Advowſon, — 0 Chatef 62 wie (phe ct 
Cre.Elz-153- cur Dett ; bur if 2 Feoffment be made of a Nano, to which an Advowſon 

is 
2 Rol Abr. 63. So if A. ſeiſed in Fee of Land, wo which a Comino for Cattle Levant 


Sacher and Couchant on the Land is A 
and Porter. 


that there was a Deed. Godb. 273, 4. 


* 


2a s;. Bat if J. feiſed n Black: 

Tazzer ard Acre to C. with Commod for his Curtle, Levant and Couchant on White- 

— Acre, this Grant is not good without Deed. 

zRol.Abr.62. If the King grant to F. S. the Manor of D. and that he ſhall have tot, 
talia tanta caden Libertates in the faid Manor, which fuch an Abbot 
had before; and the Abbot had in the faid Manor Jess & Catalta Felonum, 
Sr. and afterwards J. 8. makes's Feuffment of the ſaid Manor to J. D. in 
Fee with the Appurtenances without Deed ; mne 
. Ges, the Froffment being without Deed. _ ' 

Rol. Abr 63. A Perſon cannot grant his . Sicogeriar Life cr () Town, 

(4), Noulor becauſe they he merely in Grant. 


fingle Year. 
2 Rol. Abr 63, Buta Parſon may leaſe his Rectory for Years by Word without Deed, 
er act cond % 5 

c. 3. 


tates of Land, (fc. made by Pavel, without Writing figned by the Parties, or fome o8e by them Guly e 
r:z:d, tnSemence 6 Lanier OY any, except Leales for three Years. 


-Ret. Abr-63- Alfo a Parton may by Parel Leak n Nene ils ous Tides For u 

: Year, Years or for Life, for a valuable Conſideration, and the Pariſhioner 
N ſhail have them by way of (e) Retainer; for the Grant being for a valu- 
made to the able Confideration DING TEA = Campobtion baer the Parſon 


Pariſhioacs and Pariſhioner. 
and hi 
Ag, the f of the Lazd fhall take Advantage of ®. 2 Rol. Abr. 63. 


zRol Abr. 53. If A. ſeiſed of Lind in Fee grant the Paſture of the Land to B. for Years, 
in 2nd B. licenſes C. to put in his Cattle, this Leaſe of the Paſture is good 
and Teure. irhour Deed, and fo is the Licence alſo ; for this is a Leaſe of the Land 

2 ro 


Gzants. 


to Paſture, and not like Common of Paſture, which cannot be granted 
without Deed. 


The Wardſhip of the Body might be granted without Deca, becauſe it Co. Lit. 8;. 
was an original Chattel, f. e. a new Intereſt in a Thing wherein no one 2 Nol.-Abr. bz. 
had an Eſtate before. = 

But the Wardſhip of an Advowſon, &c. was not grantable without Page 660 
Deed, becauſe it was not an original Chattel, but was derived out of the Co. Li. 35. 
Inheritance of a Th ing lying in Grant. | 

| A Leaſe for Years, made by a Corporation Aggregate, might at Law Co. Lit. 85. 
be aſſigned without Deed, though it could not be made (a) without Deed ; ) That a 
for though ſuch Corporation cannot make an Eſtate without Deed, yet an | 
Eſtate, when made by them, has the ſame Properties with thoſe of the _ _— 
like Nature made by others. | | mes 8 

Thing with- 
out Deed, as a natural Perſon may; but a Corporation aggregate, ſuch as a Dean and er, Ma 
"Py in Sc. cannot take any Thing without Deed. Co. Lit. 94. b. 2 Rol. vox pd — 
59. m. 


— 2 


) What Wozds are ſufficient to create a 
good Gꝛant. 


E RE it may be obſerved, that in many Caſes, without expreſs Rel. Abr. 56. 
| Words, the Law creates a good Grant; becauſe it is the Deſign of | 
the Law to render all Contracts binding and effectual fo far as the Iaten- 
tion of the Parties may be gathered from the Deed, and ſuck Interpre:ation 
is made ſtrongeſt againſt the Grantor, becauſe he is preſumed to receive a 
valuable Conſideration for what he parts with. | 

As if a Leſſor grant to the Leſſee by theſe Words, tha! at th: End of the Hob. 32. 
Term it ſhall be lawful for him to take the Corn growing 10 bis on Uſe ;, this *Rol — 
from the Intention of the Parties, and common Uſe of ſuch Words, E- 
amounts to a good Grant, and transfers the Property to the Leflee ; as 
a Leaſe without Impeachment of Waſte gives the Leſſee a Property in 
the Trees. | | 

So if a Man by Indenture demiſes to J. S. the Manor of D. and bargains 2 Rol. Abr 56. 
and ſells to him all the Woods and Trees, Sc. on the ſaid Manor, to be #2; and 
felled and carried away at his Pleaſure, Habendum the ſaid Manor for Life, 3/*, © 
this is an abſolute Sale of the Woods and Trees; for the Intention of the 331. _ | 
Grantor appears by the diſtin Clauſe in the Premiſſes, and leaving the 
Woods and Trees out in the Habendum. 

If a Man obliges himſelf to J. S. in an Annual Rent of 107. percipiendum 2 Rol. Abr. 
annualim de Manerio de D. and bindeth the ſaid Maaor, and all the 424. 
Chattels therein to a Diſtreſs, this amounts to a good Grant of the Rent, 
and F. S. may diſtrain for it. 3 

If A. grants and agrees with B. his Heirs and Aſſigns, that it ſhall be 3 Lr. 30g. 
lawful for them at all Times afterwards to have and uſe a Way by and Hau and 
through a Cloſe of A.'s, this amounts to a good Grant of the Way, and . 
not a Covenant only for the Enjoyment of it. 

The Words dedi & conceſſi are general Words, and may amount to a Co 1; 300 
Grant, Feoffment, Gift, Releaſe, Confirmation, Surrender, Sc. 2 Seam 965 

| 7.S.P. cited; 
and that 4 the Jury find guod conce/it, yet the Court may adjadge a Releaſe according to tne Operation 
it has in Law. | 


Vol. II. 8 T | But 


_ 


Grants. 


Co. Liz. $02. But a Releaſe, Confirmation, ot Sutrender cannot amount to aGrarr, 


vid nor a Surrender to a Confirmation or Releaſe, for theſe are peculiar Con- 
Lit. Rep. 200. veyances deſtined to a Special End. 
That in ö 


Grants of Things which lie in Grant, there are eſſential Words which muſt be made Uſe of. 


*Page 66x * (G) Where a Thing ſhall be ſaid to paſs by 
Gꝛant oz ſome other Conveyance. 


Moor 496. F a Feoffment be made of a Manor in Leaſe for Years, and Livery 


py og agg is made without Ouſter of the Leſſee, by which the Feoffment is 


56. and Tit. void, yet if the Leſſee attorns, this ſhall be good as a Grant of the Re- 


Feoffment. verſion. T 
+ By 4 & 5; Ann. c. 16. f. 9. Grants are good without Attornment. 


Cro. Jac. 189. If A. by Indenture inrolled bargains and ſells Lands to B. and his Heirs, 
Beaudiq and with a Way over other of the Lands of A. this is void as to the Way, for 
n nothing but an Uſe paſſes by the Deed; and there can be no Ute cf a 
Thing not in eſſe, as a Way, Common, Sc. before they are created. 
2 Co. 35. A Man demiſes, bargains, and ſells a Manor, Part in Demcine and Part 
Hayward's in Tenants Hands for ſeventeen Years, the Party may chuſe either to take 
it by way of Leaſe at Common Law, and then the Tenants muſt attorn, or 
by way of Bargain and Sale without Attornment; and this agrees with the 
Policy of the Common Law, to take every Man's Grant, ſo as to paſs an 
Intereſt as ſhall be moſt advantageous for the Grantee ; and fince in this 
Caſe the Words allow a double Way of taking it, the Grantee ſhall be 
| Judge, which is moſt beneficial. 
Eo. Lit. 147. If A. bargains and ſells Land to B. by Indenture, and before Inrolment 
they both join in a Grant of a Rent-charge to C. this after the Inrolment 
ſhall be conſtrued the Grant of B. and the Confirmation of A. becauſe 
when the Bargain and Sale is inrolled, it has the Effect of a Deed inrolled 
from the making thereof, and therefore it muſt be the Grant of B. who 
had the Land art the Time of the Grant made ; bur if the Deed had never 
been inrolled, then it ſhould have been the Grant of A. and Confirmation 
of B. becauſe the Land never paſſed from A. the Deed being ineffectual 
h and void without Inrolment. 
Plow. 140. If Tenant for Life, and he in Reverſion join in a Conveyance without 
Co. 76. Deed, this to avoid a Forfeiture ſhall be conſtrued a Surrender of the Eftate 
for Life, and the Conveyance of him in Reverſion; for it cannot be a 
Grant or Confirmation of him in Reverſion for want of a Deed. 
Co. 76. But if Tenant for Life, and he in Reverſion join in a Feoffment by Deed, 
Plow. 140. then each paſſes only his own Eſtate; the Tenant for Life the Freehold in 
| Poſſeſſion, and he in Reverſion his Reverſion ; and this cannot be a Forfei- 
ture, becauſe he in Reverſion joined in a proper Conveyance to transfer his 
Reverſion, and having'paſſed it to another has no Intereſt left to intitle him 
to take Advantage of the Forfeiture. | | 


(H) Where 


Gꝛants. 


(H) here Grants ſhall be faid to be good, 
02 void, foꝛ Intertainty: And herein, 


1. What ſhall be a ſofficient Deſcription of the Thing granted, 
notwithſtanding any Mifrecital thereof. 


1 E very Matter and Subſtance of every Grant being nothing elſe, as Hob. 229. 
my Lord Hob art ſays, but a Declaration of the Owner's Wil to 
transfer a Thing to another; if by any Words his Intention appears to paſs 

— a ſlight Miſtake or Error in the Deſcription will not vitiate the 

rant. | 

As where the Subchanter, and Vicars Choral of Litchfield, made a Grant Page 662 
to Humpbry Peto of 78 Acres of Glebe, and of their Tithes Predial and Cro.Car.;48. 
Perſonal, and alſo of the Tithe of the Glebe, all which late were in the 2 Mod. 3, 4. 
Occupation of aret Peto, which was not true; yet the Grant was ad- 2 r 
judged good, for the Words all which ate not Words of Reſtriction, unleſs el. 
when the Clauſe is general, and the Sentence intire, but not when it is 

But where the Thing is not granted by an exprefs Name, there if a Fal- 2 Mod. z. 

ſity is in the Deſcription of that Thing, the Grant is void; as if A. grant 

Lands lately let to D. in ſuch a Pariſh, and the Lands were not ler to D. 

and were alſo in another Pariſh, the Grant is void, becauſe the Lands are 

not particularly named, | 

If 4. grants and confirms to B. a Rent of 51. to be taken out of his Bro. Tit. 

Lands, which Rent B. has of the Grant of his Father; though B. never Graz: 69, 73. 
had any ſuch Rent from his Father, yet this Grant of A.'s ſhall be good to * Rol. Abr. 
create a Rent-charge in B. for it is evidently the Intention of A. that B. 3 __ 
ſhall have a Rent of 51. out of his Land; and a Miſtake or Error in the ow 


Deſcription of the Thing (a) referred to, ſhall nor render the true Deſign of (%) But if , 
the Contract ineffectual and void. Man grant all 
is Lands 


which he hath by Deſcent from his Father in D. the Land which he hath from his Mother does not paſs. 
2 Rol. Abr. 50. ö 


If a Man make a Leaſe of eight Tenements in D. by ſeveral Leaſes, and 2 Rol. Abr. 
afterwards by Deed, reciting ſeven of the ſaid Leaſes, grants the Reverſion 49; te 
to J. S. with all Lands, Houſes, and Buildings in D. and the Grantor has 
only theſe eight Tenements in D. the Reverſion of the eighth Tenement not 
recited ſhall paſs, for the Words all Lands, &c. cannot otherwiſe be 
ſatisfied 


A Biſhop grants all his Farms and Hereditaments of Wefdown in Weſt- Moor 176. 
doton in the County of Somerſet ; the Biſhop has a Rectory which extends pl. 310. 
irfclf into the County of Devon, and it was held, that by Force of the | 
Word Hereditament the Rectory paſſed, (5) but that for ſo much only as lay (3) If a Man 
in the County of Somerſet, but that as to that in Devon it was void for In- gr acts his 
certainty. | Manor of D. 


| 4-1 in the County 
of M. and the Manor extends itſelf into another County, no more paſſes than what lies io the County of M. 


2 Rol. Abr. 50.——[But gz. in caſe of a Deviſe, if the Intention of the Teſtator will not govern ?] 


If a Man hath Lands in D. and S. Part of which Lands his Father had 2Rol Abr. 51. 
by Putchaſe, and Part by Deſcent, and he grants omnia Terras & Tenementa 
in D. & S. & Modo in Tenura J. S. Fc. vel aliguorum ahorum, & que G. 
Pater neus perquifivit de F. D. & aliis, the Lands which his Father held by 
Purchaſe only ſhall paſs. *' 2 | v8 
3 0 


Gꝛants 


* 


ww 


2 Rol. Abr. 52. 
Robinſon ver. 
Batton, 


2 Rol. Abr. 52. 
Wallifon and 
Bambridge. 


Co. Lit. 4. 
2 Rol. Abr. 54. 


* Page 663 
2 Rol. Abr. 45. 
6 Co. 67. 


Hob. 121. 
Withes and 
Caen. 


2 Rol. Abr. 44. 
Miller and 
Mamwaring. 


Bendl. pl. 72. 
And. 3. 
Dyer 116, pl. 
70. 

Plow. 148. a, 
Rol. Abr.849. 
Cro.Car. 399. 
Jon. 355. 
Co. Lit. 46. b. 
Lev. 77. 
Keb. 360. 

2 Leon. 11. 
pl. 17. 
Vaugh. 73. 

2 Lev. 242. 
Lev. 234+) 
Sid. 450. 

2 Keb. 322. 
Vent. 83. 


2 Rol. Abr. 5 5 


_ Haljwell and 


Ayleworth, 


If a Man leaſe his Lands by a certain Name, as Blackacre in the Pariſh 
de Maria Loades in Civitate Gloceſter, the Land lying in Maria Loades ſhall 
paſs, although it be not ſituated in the City of Gloceſter, for there was a 
ſufficient Certainty before expreſſed. | | 

So if the Lord licenſe his Copyholder for Life to leaſe Blackacre in the 
Tenure of J. S. for five Years, and Blackacre is not in the Tenure of J. S. 
but of the Copyholder himſelf; yet this amounts to a good Licence, for the 
Lands being particularly named, reduces it to a ſufficient Certainty. 

If a Man grant all his Land called D. in the Tenure, Occupation or 
Poſſeſſion of J. S. and J. S. hath Part of the Lands in D. by Leaſe, 
and as to the other Part he only depaſtures his Cattle there, yet all ſhall 
paſs by the Grant; for whether his Occupation be by Right. or Wrong 
is not material, the Words being made uſe of to deſcribe the Thing 
granted. 

* If a Manor conſiſt of Copyhold Tenants only, and there are no Free- 
hold Tenants, without which in Striftneſs there can be no Manor, yet this 
being known by the Name of a Manor will paſs by that Name. 

A. made a Leaſe for Years, babend” a feſto Purificationis, and after by 


: Deed, reciting that he had made a Leaſe ro commence a feſto Annunciationis, 


granted the Reverſion to another, and the Grant was held good; and that 
the Miſrecital of the particular Eſtate was not material fo long as he had a 
Reverſion in him, 

A. ſeiſed of the Manor of B. in Right of his Wife, makes a Leaſe there- 
of for Years, which upon the Death of the Huſband and Wife becomes 
void; and notwithſtanding the Leſſee continues in Poſſeſſion, and the 
Heir of the Wife, to whom the Land deſcended, reciting the ſaid Leaſe 
grants that J. S. after the Forfeiture, Expiration, or other Determination 
of the ſaid Leaſe, ſhall hold and enjoy the ſaid Manor, c. for ſixty Years 
this Grant is void, and ſhall not take Effect in preſenii, or at the Expira- 
tion of the ſaid recited Term. 

But as to this Matter, it ſeems by the better Authority of the Books, 
that if 4. reciting that B. hath a Leaſe for Years of ſuch Lands, demiſes 
the ſame Lands to C. for Years, to begin after the End or Determination of 
the ſaid Leaſe to B. where in Truth B. hath not any Leaſe at all of thoſe 
Lands, the Leaſe to C. ſhall begin preſently, for in Judgment of Law a 
void Limitation, and no Limitation, is all one; fo if he recites a Leaſe, 
which in Conſtruction of Law appears after to be void, or miſrecites a good 
Leaſe in a Point material, Habend* from the End of the ſaid Leaſe, this new 
Leaſe ſhall begin preſently ; though where the firſt Leaſe is good in Law, 
and only miſrecited in a Point material, the new Leaſe can begin preſently, 
only in Enumeration of Years, not in Intereſt, till the End of the firſt 
Leaſe; for in theſe Caſes, the Commencement of this new Leaſe being re- 
ferred to a Thing which is not, cannot be any ways aſcertained or governed 
thereby, and then it is as if no ſuch Recital had been, which would have 
left the Leaſe to begin preſently, as the ſtrongeſt Conſtruction againſt the 
Leſſor, ſince there is nothing now to aſcertain or determine its Beginning at 
any other Time. 

King H. 8. in the 3ſt Year of his Reign leaſed Lands to one for twenty- 
one Years, and after granted the Reverſion to a Biſhop, who reciting all 
the Lands contained in the Letters Patent, and the Land itſelf before leaſed 
by Name, and reciting the Letters Patent thus; That whereas H. 8. by 
his Letters Patent dated 20 H. 8. where in Truth they were dated 31 H. 8. 
and alſo miſreciting the Day of the Date, grants all the Lands, Tenements, 
Sc. to the firſt Leſſee for a certain Number of Years, poſt expirationem 
bajuſmodi Literarum Patentium; in this Caſe it ſeems, that the Date being 
miſtaken, and the Commencement of the new Leaſe referred to the Expira- 
tion of the ſaid Letters Patent, when in Truth there were no ſuch Letters 

4 Taten 


* 


Patent as were recited, the ſecond Leaſe ſhall begin preſently, and fo by 

thereof will amount to a Surrender of the firſt; aliter it would 
have if the ſecond Leaſe had been limited to begin after the End of 
the firſt Term generally. 


fach a Town enjoys, the Hob. 174. 


Grant be made of ſuch Liberties 


another ſo many of his Trees as may be rea- Moor 880. 
is Grant is void, for there is no Standard to reduce it to Du. 6. 
es 4 Leaſe for Years to another for fo many Years as J. S. 2 Leon. 86. 


1INRIng 1 I Godb. 25. 
Beginning is uncertain 3 but when J. S. hath named . 


© Co. 155. 
6 Co. 35 


for {ſo many Years as B. hath in the Manor of (a) Co. Lit. 
a Term for ten Years in that Manor, this makes A. 8 =. 


long live; for if he dies ſooner, that determines 
nothing appears to extend it beyond his Life, and his 
at his Death. 
But if a Woman be enſein with a Son, and a Leaſe is made till ſuch 6 Co. 35. b. 
Hue in Ventre ſe mere ſhall come to full Age, this is a Leaſe only at Will; 

for it is uncertain when or whether the Son will ever be born, and conſe- 

quently the Beginning, Continuance and Ending of this Leaſe is uncertain; 

and therefore it cannot be ſaid to be any Leaſe for Years, ſince it is to begin 

pony eee e 

ſuch a Reference to any collateral Circumſtance, as may then meaſure the 
Continuance thereof. 


3. Where by an Election given to the Grantee, he may reduce an 
Es uncertain Grant to a Certainty. ; 


If A. ſeiſed of a great Waſte, grants the Moiety of a Yard-Land lying Leon. 30. 
in the Waſte, without aſcertaining what Part, or the ſpecial Name of the Noy 29. 
Land, or how bounded, this may be reduced to a Certainty by the Election Co- S0. 
of the Grantee ; but it n otherwiſe in the Caſe of the King's Grant, for 
there can be no Election in his Caſe, and therefore the Grant is void for 
Incertainty. | 

Vol. IL | B's So 


—_— - 


Grants. 


Keilw, 84. So if a Man grant twenty Acres Parcel of his Manor, without any other 

2 Co. 36. Deſcription of them, yet the Grant is not void, for an Acre is a Thing cer- 
tain, and the Situation may be reduced to a Certainty by the Election of 

(2) That the the (a) Grantee. 115 : 

Eledt ion mult 

be made in the Liſe- time of the Parties, and cannot be made by the Heir or Execator. Co. Lit. 145. a 

2 Co. 37. a. Hob. 174. Leon. 254. * — 32 | 


— — 


2 Co. 36. But if a Man ſell 20 J. worth of his Land, Parcel of a Manor, this ,is 
Keilw. 84. void, it being neither certain in itſelf, nor reducible to any Certainty, for 
no Man is made Judge of the Value. i 
Page 663 If a Man grant 600 Cords of Wood out of a large Wood, the Gran- 
5 Co. 24. dee hath Election to take them, when, and in what Part of the Wood 
e he pleaſes, without any Appointment of the Grantor, and conſeque 

— may aſſign his Intereſt in them to a third Perſon, and he mal baue w. | 
Jon. 270. like Election. 1 
. 

Hob. 179. Like Point. 


5 Co. 24. in But if one grant to me 1000 Cords of Wood, to be taken at my Election, 
Paimer's Cale. and the Grantor or a Stranger cuts down Part of the Wood, I can take no 
Part of that which is cut down, but muſt ſupply myſelf out of the Reſidue 
ſtill remaining. | 
Vent. 271, Bur if A. covenants with B. that he ſhall have twenty of the beſt Trees 
Motteram and in the Wood of A. to be taken at the Election of B. within ſuch a Time, 
5 it is a Breach of the Covenant in A. to cut down any of the Trees 
8. ©. within that Time, becauſe the Latitude of Election which B. had is thereby 
judged. abridged, | 
— Abr. 47. It Man grant to another 200 F of Wood out of all his Lands, 
deut hauel and or 20 3. in lieu thereof out of his ſaid Lands, Habendem the 200 Faggots, 
Wade. or 20 5. to him and his Heirs, with Clauſe of Diſtreſs for the one or the 
other, at the Election of the Grantee; in this Caſe the Grantee hath an In- 
tereſt veſted in him in the Faggots before any Election made by him; bur 
as to the 205. being given in lieu thereof, he hath no Intereſt till he hath 
made his Election. 
Co. Lit. 35. 2. If A. ſeiſed of Lands grants to B. that when B. pays 205. that from 
45» 6. b. thenceforth he ſhall have and occupy the Lands for twenty-one Years, 
Rol.Abr.849. and after B. pays the twenty Shillings, this is become a good Leaſe for 
twenty-one Years from the Time of fuch Payment made; for though the 
Commencement of it was contingent and uncertain, and depended upon 
B. 's Election to pay the twenty Shillings ; yet after he hath paid them, this 
takes off all Uncertainty, and fixes the Commencement and Continuance of 
the Leaſe. : | | 


— — 


(1) How G2ants are to be expounded : And 


herein, 


1. How to be conſtrued where there appears a Repugnancy in the 


Words. 
2Rol. Abr.65. RANTS are to be conftrued according to the Intention of the 
Co. Lit. 146. Parties; and if there appears any Doubt or Repugnancy in the 


G3) That the Words, ſuch (5) Conſtruction is to be made as is moſt ftrong againſt the 
Word Grant 1 | Grantor, 


4 
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Grantor, becauſe he is preſumed to have received a valuable Conſideration ile x 
for what he parts with, ., *' operon hong Warranty. 


which are more particular, 4 Mod. 69. That Words of a known Significaci * ſo placed in the 


Context of a Deed that they make it repugnant and ſenſeleſs, are to be rejected equally with Words of no 
known Signification. Vaugh. 176. * e + 


Cro. Jac. 


Therefore if a Thing be. granted generally, and there comes a Iz. Moor 880. 
which deſtroys the Grant, it is void, being repugnant to the Thing firſt 
granted. | p | | 

As if there be a Demiſe of a Parſonage with the Lands and Woods, ex- Moor 881: 
cept the Woods; this Exception is void; for the Woods being ſpecially 
Wage in the Premiſſes cannot be reſtrained afterwards; ſecus if the 

oods had not been ſpecially granted. | 3 

* So ifa Leaſe for Years be made to a Man and his Aſſigns, provided Page 666 
that he ſhall not aſſign ; this Proviſo is void, being repugnant to the Pre- Moor 811. 
miſſes, though it would be good, had the Word eus been left out. T + But a Pro- 

ſhould not aſũgu without Licence of the Leſſor, Argh coder 


If a Man grant a Rent out of his Land, with Clauſe of Diſtreſs, and by Lit. Sect. 220. 
a Proviſo in the Deed, or by Deed of Defeaſance provides, that the Grant, Ph 37. 
nor any Thing therein contained, ſhall be conſtrued to extend to charge his TO 
Perſon by Writ of Annuity z in this Caſe the Perſon of the Grantor is not 
chargeable, becauſe the Charge upon the Perſon ariſing only from the Man- 
ner of conſtruing Grants, which for the Conſideration given ought to be 
extended as far 4s the Words will bear againſt the Grantor, there can be no 
Room for ſuch Conſtruction, when by the expreſs Words of the Grant the 
Perſon of the Grantor is not charged; for no Implication ſhall be admitted 
to overthrow an expreſs Clauſe in the Deed. _ a 

But if the Proviſo had been alſo, that the Grant, nor any Thing therein co. Lit. 146.4. 
contained, ſhould charge the Land, that Proviſo had been void as repug- 
nant to the Grant. | 

So if a Man grant a Rent-charge out of the Manor of Dale, in which Co.Lit. 146. 
the Grantor has no Intereſt, with a Proviſo that the Grant ſhall nor charge 6 Co. 41. 
his Perſon ; this Proviſo is void, becauſe the Grantor having nothing in the 5 Co. 65. b. 
Manor of Dale could not by wy Act of his charge it; and conſequently 
the Grantee having no Remedy for his Annuity but againſt the Perſon of 
the Grantor, the Proviſo to exempt his Perſon is void, as rendering the 
whole Grant ineffectual; and if in this Caſe the Grantor had been ſeiſed of 
the Manor, and had granted a Rent-charge our of it for the Life of the 
Grantee, with a Proviſo that the Grant ſhould not charge his Perſon, though 
the Grantee himſeli could have no Remedy but by Diſtreſs, becaute that 
Remedy being open to him, the Proviſo is to exonerate the Perſon, yet 
upon the Death of the Grantee his Executor may have an Action of Debt 
againſt the Grantor for the Arrears, becauſe the Executor has no other 
Remedy for the Recovery of them; for he cannot diſtrain after the Grant is 
determined, and therefore the Proviſo to exempt the Perſon is void againſt 
the Exccutor, as rendering the Grant uſeleſs and ineffectual. 

If one makes a Leaſe for ten Years at the Will of the Leffor ; this is a ,, H. 8. 14. 
good Leaſe for ten Years certain, and the laſt Words are void for Repug- Bro. Tit. 
nancy. So if one lets Lands at Will for a Year & fic de anno in annum ; Leaſu 13, 22. 
this is a Leaſe only at Will by the firſt Words, and the laft Words being 
repugnant ſhall not control them, or add any more Certainty to its 
Conrtinuance. 

But if the Viz. or Proviſo be only explanatory, and not repugnant to the Moor 880. 
Grant, it will be good; as if a Leaſe be made of three Manors, _— 

10 
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Gꝛants. 


10 J. Rent, viz. 5 l. out of one, and 51. out of another; this is good, and 
the Third ſhall be diſcharged, | Art pn 
Moor 380, So in Caſe of a Feoffment of two Acres, Habendim the one in Fee, and 
the other in Tail; the Habendum only explains the Manner of Taking, but 
does not reſtrain the Gift. r | . 
Moor 880. o if an Advowſon be granted, viz. to preſent every ſecond Turn; this 
is good, the Viz. being only explanatory. - *' Abou. 
Co. Lit :83.b. And note as a general Rule, that where it is impoſſible the Grant ſhould 
take Effect according to the Letter, there the Law ſhall make ſuch Con- 
ſtruction as the Gift by Poſſibility may take Effect. Nanda 


„ 


* Page 667 ® 2. Whete the Pemifies differ -from the Hobendans, and therein 
| how far the Habendum may enlarge or abridge the Grant in the 
Premiſſes. 


Co. Lit. 6. The Office of the Premiſſes of the Deed is to name the Grantor and 
But for this Grantee, and the Thing to be granted or conveyed; and of this it muſt be 
— obſerved as regularly true; 1, That no Perſon not named in the Pre- 
Letter (C). Miſſes of the Deed can take any Thing by the Deed, though he be after- 

wards named in the Habendum, becauſe it is the Premiſſes of the Deed that 

make the Gift, and therefore when the Lands, Sc. are given to one in the 
(a) Beta Premiſſes, the Habendum cannot give any Share of them to (a) another, 
Man not becauſe that would be to retract the Gift already made, and conſequently 


a in to make the Deed contrary and repugnant in itſelf. 
t re- 


miſſes may take an Eſtate in Remainder by Limitation in the Habendum, 2 Rol. Abr. 68. Hob. 313. 


Cro. Jac. 564. 


zRol.Abr.65. 2dly, That the Habendum cannot paſs any Thing that is not expreſsly 
mentioned or contained by Implication in the Premiſſes of the Deed, be- 
cauſe the Premiſſes being Part of the Deed by which the Thing is granted, 
and conſequently that makes the Gift, it follows, that the Habendum, which 
only limits the Certainty and Extent of the Eſtate in the Thing given, can- 
not increaſe or multiply the Gift; becauſe it were abſurd to ſay that the 
Grantee ſhould hold a Thing which was never given to him. 

Salk. 346. If a Termor grant a Term of 1000 Years to the Grantee, his Executors, 

Adminiſtrators and Aſſigns, Habendum after the Death of the Grantor and 

his Wife, for the Reſidue of the Term of 1000 Years, in this Cafe the 

Habendum being repugnant to the Premiſſes is void, and the Grantee ſhall 

have the Term preſently. | | 


LY 


3. How the Words of a Grant are to be cenſtrued as to the 
Things intended to be granted. 2 


Hob. zog. If a Prebend, who has an Advowſon annexed to his Prebendary, make 

a Leaſe for Years of ſeveral Parcels thereof, together with all Commodities, 

E moluments, Profits, and Advantages to the Prebendary belonging, theſe 

(5) San General Words will not paſs the Advowſon, ſor they ſignify Things (4) 

e jp gainful, and Words in Grants ſhall be conſtrued according to a reaſonable 
paſs by the and caly Senſe, and not ſtrained to Things unlikely or unuſual. 


Name of an So 

Advowſon. | 

4 $+ 353» And for this Reaſon it was held by two Judges againſt two, that if a Prebendary hav- 

ing a peculiar Juriidiftion make a Leaſe of his Prebend, with all Profits, Commodities, Advantages, &c. 

thereto belonging, the Eccleſiaſtical Juriſdiction did not thereby paſs to the Leſſee, ſo that he might make a 

Commiſſary, being a Thing annexed” to the Spiritual Perſon, and not to the Corps of the Prebend, Lev. 
2 | 125. 
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* St . e r Teck will ao aſs. 3 
My net ſays, that by a Grant of (a) Veſturs Terre, the Under. Co. Lhe 4. FR 
aſs, but not the Soil, Timber-Trees or Mines, nor 


Us 0 We pat b by a FG 


rant of the Herbage, though Livery and Seiſin be made. > Foy 


fince holden, 
tide Orie of Kr Fr with Liver paſts the Sal, and che the Grant of grins for 
r alles he Soil 
Wh. 21502 an: 


A Grant of ſeparalis piſtaria paſſes neither Water nor Soil; but a * Page 668 
Grant of the Water paſſes both the Water and Piſcary, but not the Soil. Co. Lit. 4. 
Dar. 55. 
- | Bur à Grant of Stagnam or Gurges paſſes both Water ard Soil. of Co. ir 5. 
| f augh. 

Seneral Words, as Honour, Ile, Taſtle, will paſs Thi comp obd; co. Lit. 3. 
as Honour or Caſiie will pass divef#Manors: or Things Gmple of differerit - 8 
Natures; as Fearm or Farm will paſs Houſes, Lands, Tenements, a Plowland 
eh ſo much as one Plow can till; an Oxgang, or ſo much as one Ox can 


alk al og PY pal Able Meadows Paſture, avd Wood, Ec. neceſſary. for 


A 2 of a Grange paſſes a Barn or Stable with its Curtilage. a. lk 3. 
So a Grant of a Houſe paſſes the Houſe, Orchard, and Curtila Co. Lit. 5. 


So if a Man gaht xBareft, Warren, Chaſe or Vivary, by theſe Words Co. Lit. 3. 
both the Ground and Privilege paſa. 


A Grant of a () * of Salt paſes the ths wand: ; * vg Grunt of Ovile (3) Co. Lit. 4; 
bps, _— * Paſſes. ' Rol. Abr. 2. 
* (3 m ö 4 | i "Y LW Hors, 2 Godb. 273. 
5 drt all. bis Lands! renne, by theſe Words 4 (9) 
Common in.graks doth not paſs... ; | Rain g 68 


(c) But b 
6 „n. 6. That by a Grant of all „ i 
Hereditaments Copy holds will not Aon Owen 37, . — jut if a Man grants all his Lands and Tenements 
in D. a Leaſe for Yeart paſſes, Pie W. 424. cont. 15 Tit. Grant, 155. vid Godb. 18 3. S. P. but no 
Reſolution, 80 if. a. Man grant all his Lands and Tenements + in B. 4 Rent · chatge which be has iſſu- 
RF als r. 2 Rol. Abr. 57. 
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* a | Grark of Land the Houſes and Buildings thereupon paſs, oRolAbe, 57. 
m. 320. 
I A. demiſe Lands, and grants that the Leſſee ſhall have Houſe- boot in Moor 6. pl. 
other Lands of the Leffor's not demiſed, the Leſſee may, beſides thoſe 23. 
granted, take Houſe· boot, Ec. on the demiſed Premiſſes. 5 Jang infra, 
| 671. 
If Leſſee for Years of the Pawnage of a Park grants all his Goods and 3 Leon. 19. 
C Chinn Moveables and Immoveables within the ſaid Park, by theſe Words 
the Pawnage paſſes. 


If 4 Perſon grant an Acre called % Acres, an Acre only paſſes. Ciro Elis 633. 
1H a Man grants (d) omnia bona ſua, Trees growing do not paſsz other- 1 E. 4. 16. 
wiſe if ey had been cut down at the Time of the Grant, 2 Rol. Abr. 58. 


(4) 3o of a 
Grant de otnnibus averiis ſuir, Deer will not 2 2 Rol. Abr. 57. 


2 0 "Fx _— RY 4. 'F1 ” BA. 1 
* 2 1 


m 7H 5 639- * * en Advowfon will be contained under the Name of a Tenement, and there- 
fore a L hiv purchaſe Lands and Tenements in Morttoairi extends to Advowſons. Dyer 350,——$9 
Advowſons paſs by the Name of all Hereditzments lying where the Church lieth. Dyer 322 That 
the Wotd Tencinent paſſes auy Thing whereof a Man may be ſeiſed ur de Libero Tencmentoz Hereditament any 
T2008 wherein a Man may have an Inheritance. Co. Lit, 6, 8. 
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11 Co. 50, If a Man leaſe Lands for Life, exce ting the Trees growing, and. af- 
{ford's Caſe. terward he grants the Reverſion to another, by the Grant of the Reverſion 
the Trees paſs, for they are annexed thereto. ', _ ” 8 
11 H. 6. 7, If a Man grant all his Chattles, a Term which he hath in Extent on a 
1 Statute- Merchant paſſes ; for this is but 'a Chattel. | 
er 20, © 4 a Man grant all his (a) Goods and Chattels, an Obli . in ; . | 
be J. S. is bound to him paſſes hereby, and by theſe Words he hach an Inte- 
Deviſe by Tet in the Parchment or Paper, although the Debt itſelf being a Choſe in 
theſe Words Action cannot be granted or aſſigned over. : 2 
will ne 154200 73! 1 29897 dir We Nike * 
carry Dehts due to the Teſtator, Dyer 59. b. pl. 15, „ ma . 0 


9 H. 6. 5 b. If a Man grant; mi bona & ratalla ſur, a Term for Years which: he 

2 Kol. Abr. 58. hath in Right of his Wife hereby paſſes. | 

For this vid So if a Man grants omnia- bot# & catalla ſua, the Goods which he hath 

zRol.Abr.58. as Executor ſhall pals, as well as his own proper Goods, _ ; 
oy 106, „ n 

1 * 22. 1 Leon. 263. ny oe bears erg af 7 ae 


Sid. 420. A Grant of bona & catalla felnnum will not carty the Goods of a Fl 
Vent. 32. de fe . en 
Saund. 274. . linie anche gti | 7 


4 4 


F 


Page 669 ® 4. Where a Thing ſhall be ſaid. to paſa as appendant, appurtenant, 
Tagore | | or incident. Ll 1 93 . 
10 Co. 64. It ſeems agreed, that ſeveral Things will paſs as appendant * wg 
WhiRler's nant to the Principal 1 without ay expreſs Mention of them; 
Caſe br 60, as if a (5) Man graut a Manor. to which an diduide is appendant or 
1 Ne Villain regardant, without ſaying cum pertinemtiis, yet theſe paſz as (7) aps 
25 78. pendant or appurtenant to the Manor, © = 
o. Lit. 307.4. | 8 | | | | u 5 tote 92 
G) Bor this muſt be underflood of = Grant by a commpn Perſon ; for if the King grants fic 4 4 
grants a Manor cum pertinentiis, yet the Advowſon does not paſs. Plow. 2 51 oO Co. 64. i (c) ere 
vote, as regularly true, that nothing can be appendant or appurtenant, upleſs it agree in Quality and Nature 
to the Thing whereunto it is appendant or appurtenant; as a Thing corporeal carmot properly be appendant 
to a Thing corporeal, nor a Thing incorporeal to a Thing incorporeal ; but Things incorporeal which lie in 
Grant, as Advowſons, Villains, Commons, and the like, may be appendant to Things corporeal, as a 
Manor-houſe or Lands; or Things corporeal to Things incorporeal, as Lands to an Office ; 4 alſo they muſt 
agree in Nature and Quality; for a Common of Turbary or of Eſtovers cannot be appendant or appurtenant 
to Land ; but to a Houſe to, be ſpent there; hor a Leet that is Temporal, to a Churth or Chapel which is 
Ecdefialtical ; neither can a Nobleman, Eſquire, c. claim a Seat in a Church by Preſcription, as append- 
aut or belonging to Land, but to a Houſe, becauſe ſuch a Seat belongeth to the Houſe in reſpeR of the In- 
heritance theteof, Co. Lit. 121. b. 122, 2. Alſo the Thing to which another is appendant muſt be 
of perpetual Subfiltence ; and therefore an Advowſon which is ſaid to be appendant to a Manor, is in Truth 


appendant to the Demeſnes of the Manor, which are of perpetual Subſiſtence and Contipuance, and not to 
Reats or Services, which are ſubject to Extinguiſhment and Deſtrution. Co. Lit. 122. a. 


2 } 
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1 Vide infra, 


Co Lit. 121.2. So if a Man at this Day g*ant to a Man and his Heirs Common in ſuch 
a Moor for his Beaſts. Levant and Couc bant upon his Manor, or if he grant 
to another Common of Eſtovers or Turbary in IFee-· ſimple, to be burnt or 
fpent within his Manor; by theſe Grants thoſe Commons are appurtenant 

do the Manor, and ſhall paſs by the Grant thereof. 
2 Rol. Abt. So if 4. ſeiſed of 100 Acres of Land to which a Common for Cattle le- 
50. 61. vant and couchant is appurtenant, by Grant made thereof within Time of 
2 Memory, apd A. grants ten of the ſaid Acres only, without ſaying cum per- 
en een binentiis;, yet a proportionable Common for the Cattle levant and couchant 
on theſe ten Acres ſhall paſs; for being a Common appurtenant it is in 
its Nature apportionabe. ee e e eee i 
But 


Gans, 


— 


By a Grant of a Meſſuage five Tenementum, poly he, Houſe and Circuit Moor * 


thereof paſſes, but not che G Garden, for theſe are diſtinct; for in a Precipe 
quod reddat the Demand muſt be de uno Meſſuagi jo & uno Gardino, and the 

Word Tenement, as here uſed, is only Nannen to the Word Mcſſuage ; ger rr, con. 
. A piann -—- = 


1 Garden wood pas by the Nawe of wege, with an Avermen, tat they were occupied rere, 


Where a Houſe or. Lad belongs to an Office, or_a Chamber to a Cor- Vaogh. 178 
rody, the Office or Cortody being granted by Deed, the Houſes and Land 

follow as incident or belonging to it without Livery, becauſe the Office is 
the Principal, and the Land bur appertaining to it. 


If Man rant his Saddle with all Thin ereunto belonging, Stirrups, v 
Sure, and the like de aſs; ſo if Min grant his Viol, ings. and — 
Bow will pas. * ö 
By a Grant of 2 Houſe cum pertinentiis, a Conduit which conveys Water Moor 682. 
to the Houſes paſſes, and the Owner may, without alledging a Preſcription #rewne and 
or Grant, emer nne muſt be I 
done in convenient Time. 


* It was Sn By Soca Your, that A. was Leiſed of a Mill i 
and that he built a at the End of the Cloſe prey N the 2 
and chen granted the Mill cum pertinentiis ; and and if 


the Kiln 
— and the Court held clæatly, that if it had been fe 
Spetial Vercck, chat the Kin had Veen neceſſary to the M Mill, chat the 
| ſhould pad dy x Grant of the Mifl; io if it vols e te he Dh of the 
Mill, as Sluices, though never ſo far off; ſo a Dove-houſe to a Dwelli 
houſe ; but as it was here barely found, there was no colour to adjudge it 


to 
ann grants: to another the Uf of a Pump. the Grantee as incident Sd. 322 


„ 


to th ven. 10 him, as incident to the Grant. 

"" = Kan eng anocher 30.lay. Pipes of Lead nde Ground to con- Saund. 323. 
TAN to his Ciſtern, although the Ground is not hereby granted, yer 

the Grantee may enter thereon to repair the Pipes. 


If a Man grant the Fiſh in his Water, the Grantee enay fiſh es pe but Hob. -234. 
he cannot cut the Banks, 2 Rol. Abr. 60. 


So if a Man * . Wood, it implies a Liberty to take and Hob. 234. 
carry it away. a Aal. Abr. 60. 


5. What Eſtate or Intereſt mal be 60 to be NN 5 


Ki is bolden by Chief Juſtice Holt, that if a Ter grants the Land, 1 Salk. 346. 
the Grantee is but Tenant at Will; for it does not appear that the Grantor 
meant to paſs his whole Intereſt, and that this re to ſatisfy the 
Grant. 
Alſo it was adjudged in B. R. that if a Termor for 1000 Tears, by Deedre- S. 346. 
_— the original Leaſe of the Lands, grants the ſaid Lands, together with 57 oY | 
aid (a) recited Leafe, to the Grantee, his Executors, . os ar 
and (=) But ger 
Hok, the 
Word Leaſe would 8 but here it is J . 
ITY that if = Termor deviſe the Land, all the Term paſſes; for the Deviſee canner be * 


—— 
„ ** 


Grants. 


at Will, be- (Grantee, his Executors, &c. after the Death of the Grantor and his Wife, 
tauſe the De- | 


vitee mutt is for the Reſidue of the Term of 1000 Years, that hereby the Term does 
before the not paſs. 
Deviſe can 


take Effeft, and one cannot be Tenant at Will to a dead Man. Salk, 346. 


3 a 20 f ” a 4 f' IA BLUBD 
Salk. 346. But this Judgment was reverſed in the Exchequer-Chamber, where it was 
adjudged in held, that by the Grant of the Lands in the Premiſſes to the Grantee, his 
the Na Executors, Adminiſtrators, and Aﬀigns, the whole Term of 1000 Years 
bb and af. Was transferred; and ſince by the Premiſſes the whole Term paſſed pre- 
firmed in the ſently, but by the Habendum not till after the Death of the Grantor and his 
Houle of - Wife they held that ex conſequenii the Habendum was repugnant to the Pre- 
Lords, miſſes, and void, _ | I Rich 8 $355 V7 
Rol. Abr. 845. If a Man by Deed grant a Rent- charge, Reverſion, Common, or any 
Co. Lit. 42. b. Thing elſe which lies in Grant, without meptioning any particular, Eſtate, 
8 Co. 85. the Grantee hath an Eſtate for Term of his awn Life, becauſe a Man's own 

Act is taken moſt ſtrongly againſt himſelf; and where the Words of the 
Deed will bear two Senſes without Injury to any one, the Purchaſer deſerves 
the moſt Favour and the Conſtruction that moſt enlarges his Intereſt is to 

be preferred; beſides, being granted to him, it cannot be ſuppoſed out of 


. + % 


5 dim as long as the ſame Perſon continues. 1 G1 
Moor 876. If A. grant a Rent-charge to B. and his Heir, Habendum to him and his 
pl. 1227. Heits, to the Uſe of him and his Heirs for the Life of J, S., this is only, a 
= ſkin; VET»  deſcendible Eſtate for the Life of J. S, and not a Fee-ſimple. ; ; + 

NDP If an Office be granted to a Man to have and enjoy. ſo long as he ſhall 

bcehave himſelf well in it, the Grantee hath an Jatereſt far Life in the 
page 651 Office; for ſince naching but his Miſbehaviour can determine his Intereſt, 

CODES no Man can prefix a ſhorter Time than his Lite, fince:it muſt be his on 
Ro Abr b . Act, (which the Law does not preſume to forclee,) which can make his 
1 _ - Eftate of ſhorter Continuance, . ry tier d ile 28 NAV 


* 


I, ; : * 
Show. P.Caſes 161. —ͤ VV 9 
Co. Lit. 42. . If the King grants an Office at Will, and grants a Rent to the Patentee 

for his Life, for the Exerciſe of his Office; this is no abſolute Eſtate for 
Life; becauſe the Rent being granted on Account of the Office and in Diſ- 
charge of the Duty of the Place, whenever his Intereſt in the Office ceaſes, 
the Rent is determined, becauſe it was at firft granted for the Exerciſe of 
the Office, which he is no farther concerned in. 3 5 
Moor 6. Ifea Man make a Leaſe for forty Years, and grants that the Leſſee ſhall 
pl. 23. have Houſe-boot, Fire-boot and Cart-bpor, in other Lands of the Grantor's 
not demiſed, though it is not ſaid for how long, yet the Grantee ſhall have 
ſuch Privilege during the Continuance of the Leaſe, and ſuch Privilege ſhall 
go to his Executors and Aſſigns. | 


FF 


Fc ad of bd lach 2309355 1 | 
6. At what Time the Thing granted becomes veſted, and when 
9 N the Grantee muſt take the ſame. 


2Rol. Abr. 64. If a Man grant a Thing to be taken yearly, and the Grantee neglects 
Soul hacel and to take it for one Year, he cannot take double the Quantity the next; as if 
Hod. a Man grant to another and his Heirs 200 (a) Faggots of Wood, to be taken 
A yearly, and the Grantee neglects to take any for the firſt Year, he cannot 
Common for the next take 400 Faggots; for by this Means he might deſtroy all the 
ten Head of Woods of the Grantor. 

Cattle yearly, cs 5 | | | | 

the 1 N if he deglects to feed the Common for one Year, cannot put on double the Number the next. 
27 1. ©, 10. . MOOT FI e 
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of Wood to be taken yearly, out of all his Lands, with Clauſe of Diſtreſs, 
and the Grantor is to Ct ant thaKe up the Faggots and carry them to the 
Houſe of the Grantee if the Grantor neglects to do this for the fr{t or 
any one Year, che Grantee Mall have do the Quantity the next; For in 
this Caſe the Grantor was to do the firſt Act, and ſhall not have any Ad- 
vantage by his Neglect. een BoA. 
He who hath the next Ayoidance of a Church, muſt preſent to the next 5 Co. 28. 
that happens after ſuch Grant, at Ris Perilk paul. 26. 
If a Man grants all his Trees to be taken within five Years; the Grantee Moor 882. 
cannot take any after the Expiration of the, five Years ; for this is ig Nature 
of a Condition arnexed tb the Gratit; but if the Grant bad been of the 
Trees, with Covenants either on the Part of the Grantor or Gtaritee, that 
they ſhould be taken away in five Years, there the Grantee may take them 
after the Expiration of five Years, and the Grantor muſt purſue his Remedy 
by Action of Covenant” ff © © 5 Re 
So if a Man grant Corn growing, and the Grantee does not take it away Moor 882. 
in a reaſonable Time, by which the Grantor receives a Prejudice, he may per Hutton. 
have an Action on the Caſe. +,  , 1 + So for not 
. | 7: a i 6 | taking away 
| | Tiches in due Time, whereby the Occupier ofthe Land is prejudiced. 


But if the Grantor be to render the thi Fang if A. grants 200 Faggots *Rol.Abr.6;. 
ag 


„Guardia. 


(a) Guardian is one appointed by the Wiſdom and Policy of () For the 
the Law to take Care of a Perſon and his Affairs, who by 1 I 
Reaſon of his (5) Imbecillicy and Want of Underſtanding is inca- Signibca- | 
pable of acting for his (c). on Intereſt; and it ſeems that by tions of the 
our 4) Law his Office originally was to inſtruct the Ward in the Arts of Word Guar- 
War, as, alſo thoſe of Huſbandry and Tillage, that when he came of Age —_— 
he. might be the bettet able to perform thoſe Services to his Lord, whereby 2,0 2 25 
he held his own Land. (5) And 


| | therefore 
Bram, I. 2. c. 38. f. 86. treating thereof, ſays De illis, gui  mipores ſunt & infra atatem, & guet oor» 
ect 6 Jub tutela & cura aliorum, e quod ſe ipfos regere non norunt, & quorum guidam debent effe ſub cuftodia 
Domini cum Terri: & Tenementis, que ſunt de Je de rorum, & quidam ſub cuftidia Parentum & Proximorum 
Cen ſanguincorum, ut præ dick. eft, & quibut dantur Cuſlodes aliguands de jure de antiquo Feoff amento, ©” al'quands 
Curatercs ab Homine. So Fleta, c. g. f. 4. Quidam ſub cuftodia Parentum & Proximorum Conſangui- 
nenrum, © illis dantur Cuftoles de jure Gentium. (e) And therefore their Authotity and Inte eſt extends 
only to ſuch T':ings as may be for the Benefit and Advantage of the Infant, Co. Lit. 89. a (4) In the 
Civil Law they are called Curators or Guardians Vaugh, 244. Swinb. 194, — But if the Spiritual 
Court appoint a Guardian or Curator to an Infant, who has a real Eftate, ſuch Appointment is void. 
2 Lev. 162, 217. {The Eceleſiaſtical Courts ought not to appoint Guardians ex efficie, without a Suit 
inſtituted ; for it is breaking in upon the Juriſdiction of Chancery; and Serb. that a Zuo Warranto will he. 
Ack. 631. See 3 V. 15. n. — A Guardian may be appointed by Chancery, though no Suit is depend- 
ing. 3 Atkyns' 8 13.— The Coun never appoints a Guardian to a Woman after Marruge. » Vezey 157. 
— dee fot. 679.]., © | 5 1 f F A 
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Guardian. | 


Y . 


Under this head we ſhall conſider; 


(A) The ſeveral Kinds of Guardians. 673. 
And herein, | 
1. Of the ſeveral Kinds of Guardians by the Common Law; 


673. 
2. Of Guardians by Cuſtom, 675. 
3. Of Guardians by Statute, 675. 


% What Perſons may be Guardians, and are intitled 


thereto. 678, b - 

(C) By what Authozxity Guardians are appointed, and 
herein of the proper Jurſsdi#fon in reſtralning and pu⸗ 
niſhing Abuſes by Suardians and others, in relation to 
Infants» 679. | 

(D) Of the Banner of appoſnting and admitting a Guar- 

dlan. 680. re RK 

(E) At what Time the Authozfty of a Guardian ceaſes, and 
what Acts will determine it. 681. | 

F) Df the Guardian's Intereſt in the Body and Lands of 
the Ward, and his Kemedy fo2 the ſame, 682. 

(G) Mhat Things a Guardian may lawfully do, and which 
will bind the Infant. 682. 

(H) Df the Inkant's Remedy againſt his Suardian fo? 
Abules by him. 685. | | 

(I) Of obliging a Guardfan to account, and what Allow. 
ances he ſhall have. 687. 2 | 


1 * | — — — — 
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Page 653 (A) The ſeveral Kinds of Guardians: And 


herein, 
1. Of the ſeveral Kinds of Guardians by the Common Law. 


Co. Lit. 88. b. HERE are four (a) Kinds of Guardians by the Common Law, viz: 
(0 That there Guardian in Chivalry, Socage, Nature, and Nurture, 

1s a Guardi 

in ** Guardian in Socage ; and again Guardian in Chivalry is twofold, Guardian in Droit, that is 
to ſay in his own Right; and Guardian in Fair ; as where the King or Lord affigneth over the Cuſtody to 
another; alſo both theſe are either Guardians by Right, or Guardians by Claim and Poſleflion without 
Right; likewiſe Guardian in Socage is twofold, wiz. Guardian by Right, who is called Turor Proprius ; and 
Guardian by Poſſeſſion and Claim, who is called Tutor Alienus. 2 Inſt. 305. 4 

g — 1. As 


\ 


5 Guardian. 


1. As to Guardian in Chivalry, it is to be obſerved, that by the Com- Lit. Sed. 103 
mon Law, if Tenant by Knights-Service had died, his Heir. Male being Co. Lit. 74, 
under the Age of twenty-one Years, the Lord ſhould have the Land holden 75: . 
of him till ſuch Heir had arrived to that Age, becauſe till then he was not 3 
intended to be able to do ſuch Service; and ſuch Lord had likewiſe the 
Cuſtody of the Body of the Infant to breed him up and inure him to Mar- 
tial Diſcipline, and was therefore called Guardian in Chivalry. 

So if an Heir Female were unmarried, and under fourteen at her An- Co. Lit. 76, 
ceſtor's Death, the Lord was Guardian till ſhe arrived to that Age; alſo by 
Weſim. 2. cap. 22. the Lord ſhould have had the Land till ſhe were ſixteen 
to tender convenable Marriage to her; and if the Lord died within the 
__ Years, the Law gave the ſame Intereſt to his Executors and Admini- 

ators. | 

Wardſhip was due to the Lord in reſpe& of the Tenure ; therefore if the Co. Lit. 75. a. 
Lord had releaſed his Seigniory to his Ward, or the Seigniory had deſcen- Rol. Abr. 36. 
If to him, he ſhould have been out of Ward, for ceſſanie Cauſa ceſſat 

ectus. | 

An Heir who had been in Ward by reaſon of a Tenure in Capite, Co Lit. 78. a. 
when he came of Age, muſt have ſued Livery, #. e. to have had the Lands 
delivered to him by the King, the Expence of which was half a Year's Profit 
of his Lands holden ; but it the Heir had been of Age at his Anceſtor's 
Death, he ſhould have paid for Land in Poſſeſſion a Year's Profit for the 
King's Primier Seifin and Livery, and for Reverſions expectant on Freeholds 
half a Year's Profit, and the King ſhould have had all the meſne Profits till 
Tender of Livery were made; 15 if a Tender were made, and not duly 

urſued. | 4 | 
E By the Statute of (a2) Merton, cap. 6. if the Lord diſparaged his (5) Male Co. Lit. 80. 
Ward under fourteen, he ſhould have loſt the Ward, and the whole Profit (a) On this 
thereof ſhould have been converted to the Ward's Benefit; the Lord was Statute Lirtle- 
ſaid to diſparage the Heir by marrying him to the Daughter of a Villain, an ou 
Burgeſs, one actainted of Felony, to a Baſtard or Alien, one wanting Hand could be 


or Foot, deformed, paralytick, conſumptive, Cc. brought, be- 
| cauſe none 


And the Reaſon hereof, ſays my Lord Coke in his Comment, is 


* 


was ever brought. Lit. Sect. 108. 
Nuia periculrſam exiſimandum eff, quod bonorum V irorum non comprobatur exemple; not, ſays he, that a Sta- 
tute can be antiquated, but it may be expounded by Non-uſe, Co. Lit. 81. b. (5) But there never was 
avy Forfeiture of the Marriage of an Heir Female. Co, Lit, 82. b. 


On the Death of Guardian by Knight's-Service, the Executors ſhould Co. Lit. go. 
have had the Wardſhip of the Heir, for they had it to their own Uſe, and 
might have granted or aſſigned it over; and therefore were not at all ac- 
countable to the Infant when he came of Age. 

* But this Sort of Guardianſhip being a Sort of Dominion of Maſters * Page 674 
over Servants and Vaſſals, introduced among the Gothick Nations to breed 
them to Arms; it was deemed a great Burden, and therefore is now fallen 
by the 12 Car. 2. cap. 24. by which all Tenures by Knights-Service, and 
Socage in Capite, are turned into common Socage, and diſcharged of 
Homage, Livery, Primier Seiſin, Wardſhip, &c, which were at Law in- 
cident to ſuch Tenures, and Aids pur file marrier & pur faire fitz Chivalier. 

2. By the Common Law, if Tenant in Socage die, his Heir being under Co. Lit. 87. 
fourteen, whether he be his Iſſue, or Couſin Male or Female, the next of 
Blood to the Heir, to whom the Inheritance cannot deſcend, ſhall be 
Guardian of his Body and Land till his Age of fourteen ; and although the 
Nature of Socage Tenure be in ſome Meaſure changed from what it origi- 
nally was, yet it is ſtill called Socage Tenure, and the Guardian in Socage 
is {till only where Lands of that Kind (as moſt of the Lands in England 
now are) deſcend to the Heir within Age; and though the Heir after 
fourteen may chuſe his own Guardian, who ſhall continue till he is twenty- 

4 one 
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one, yet as well the Guardian before fourteen, as he, whom the Infant ſhall 
think fit to chuſe after fourteen, are both of the ſame Nature, and have the 
ſame Office and Employment aſſigned to them by the Law, without any 
Intervention or Direction of the Infant himſelf for they were therefore ap- 
pointed, becauſe the Infant, in regard of has Minority, was ſuppoſed in- 
capable of managing himſelf and his Eſtate, and con venntly Qerve their 
Authority not from the Infant, but from the Law; and that is the Reaſon 
they tranſact all Affairs in their own Name, and not in the Name of the 
Infant, as they would be obliged to do, if their Authority were derived 
from him. | 18 1 
Co. Lit 9. a. Hence the Law has inveſted them not with a bare Authority only, but 
alſo with an Intereſt till the Guardianſhip ceaſes; and to prevent their 
Abuſe of this Authority and Intereſt, the Law has made them accountable 
to the Infant, either. when he comes to the Age of fourteen Years, or at 
any Time after, as he thinks fit; and therefore are not to have any Thing 
to their own Uſe, as the Guardian in Chivalry had. | | N 
Co. Lit. 84. 3. Guardian by Nature, who is the Father or Mothe?;' and here we 
4 + 473: muſt obſerve, that by the Common Law every Father hath (a) Right of 
1 Guardianſhip of the Body of his Son and ( Heir until he actain to the Age 


— — 


$9 I. 6. 66. 8 
Reit. Ent. of (c) twenty one Years. 


263. — — | | 
(% The Father being Guardian in Socage ſhall account with the Son for the Profits; for otherwiſe it would 
be more for the Son's Advantage to have another for his Guardian than bis Father. Co. Lit. 88. Ad 
the true Reaſon of Guardianſhip is not with reſpect to the Benefit of the Lord by 'Tenure, but with reſpe& 
to the god Education of the Infant. Carth. 386.— ut where the Father had the Cuſtody of the Body 
of bis Heir Apparent, in reſpe& of his natural Right, he ſhould render no Account to the Heir; for what 
the Father might receive on ſuch Account, would otherwiſe have belonged not to the Heir, but to the Guar- 
dian in Knights Service, Co. Lit, 88. (6) The true Reaſon why, by the Law of Eng/and, the Father 
hath not the Guardiarſhip of his younger Children, is, becauſe by our Law the younger Children cannot 
inherit any Thiog from their Father. Carth. 386. per Holt C. J. (c) That the Guardianſhip of the Pu- 
ther, which is a Guardianſhip by Nature, continues till the Son and Heir Apparent attain to the Age of twen; 
ty-one Years, but that is with reſpect to the Body only. Carth. 386. per Holt. | N 


3 Co. 37. And-therefore, when Tenures in SR ere were in Being, the 
4a Guardian in Chivalry could not have the Cuſtody of the Body of the Heir 


Co. Lit. 55, 28 long as his Father was living; but all, which ſuch Guardian could 
84 have, was the Cuſtody of the Lands which were deſcended to the Infant 
Dyer 189. from his Mother or other Collateral Anceſtor; and therefore the Father 
Vaugh. 180. hed an Action of Treſpaſs for taking away his Son and Heir guare Filium 
& Heredem rapuit, though he was not in Propriety of Speech counted the 
(4) And (d) Guardian. 8 8 | 
therefore the 0 | CLE 
Writ de Cuftedie Terre & Heredis did not lie, becauſe the Father was not complete Guardian. Fitz. Tit. 
Garde 32. | | | | | | 


* Page 675 * Butneither the Mother, nor any Collateral Anceſtor could have had 
Lit Sect. 114. the Cuſtody of their Heir Apparent before the Lord; for though they may 
Co. Lit. 84. have an Action of Treſpaſs quare Conſanguineum & Heredem rapuit, yet 
| they can have it only againſt a Stranger, and not againſt Guardian in 
Chivalry. | ] 5 
Co. Lit. 88. 4. Guardian by Nurture, who hath only the Care of the Perſon and 
Education of the Infant, and hath nothing to do with his Lands merely in 
Virtue of his Office; for ſuch Guardian may be, though the Infant hath 
4 lf a rich no Lands at all, which a Guardian in Socage cannot. þ - 


Uncle takes | 
three Infant Nieces into his Houſe, and leaves them large Fortunes, and they remain in the Houſe with one 
of the Executors, the Court will not, on Petition of their Father, order them to be delivered over to him. 
Hophins's Caſe, M. 1732. 3 Peere Williams 152. Children-have a natural Right to tha Care of their 
Mother, and the Court will order a Grandfatber to deliver them vp her. Mali v. De Caſta. M. 1737. 


2 Atkyns 14. a 
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2. Of Guardians by Cuſton. 


By the Cuſtom of the City of London, the Cuſtody and Guardianſhip of But for this 
Orphans,' under Age, unmarried, belongs to'the City. | 155 7 * * 
f | , MA 3 | 10 on, 


+ | | | Letter (B). 
+ By the Cuſtom of Kent, where any Tenant died, his Heir within Age, Lamb. 611, 


the Lord of the Manor might and did commit the Guardianſhip to the next $12, 624, 3. 
Relation in the Court of Juſtice, within whoſe Juriſdiction the Land was ; | 
but the Lord was bound on all Occaſions to call him to an Account; and 
if he did not ſee that the Accounts were fair, the Lord himſelf was bound 
to anſwer it. This Province the Chancellor hath raken from inferior Courts 
ſince the Conqueſt, only in Kent, where theſe Cuſtoms are continued 
but the Cuſtom is not uſed even in Kent at this Day, becauſe the Lords in 
wving Tutors do it at their own Peril in the Account; and therefore every 
an thinks it dangerous to intermeddle. | 
This Guardian appointed by the Lord is to have the ſame Allowance, Lamb. 6 
and no other, with the Guardian in Socage at Common Law, and is ſub- 
ject, as has been ſaid, to the Account of the Heir for his Receipts, and to 
the Diſtreſs of the Lord for the ſame Cauſe. A | 
If Copyhold Lands deſcend to an Infant within the Age of fourteen 2 Rol. Abr. 40. 
Years, the next of Kin, to whom the Lands cannot deſcend, ſhall be Guar- 2Luw. 1188. 
dian both of the Infant's Land and Eſtate, if by the Cuſtom of a Manor it 2 d . N 
does not belong to another. | SED T BL 6 
And therefore dn or deſcend to a Lunatick, or an Infant within Hob. 215. 
the Age of fourteen, the Lord, without a Special Cuſtom for that Purpoſe, Hurt. 16, 17. 


| 2Lutw, 1188. 


hath no Power of appointing a Guardian. 


z. Of Guardians by Statute, 


By the Common Law, no Perſon could appoint (a) a Guardian, becauſe | _ 
the Law had appointed one, whether the Father was Tenant by Knights- 3 Infl. . 
Service or in Socage. 0 | | e) But by 
| | 8 | e Common 
Law, Tenant in Socage of Age might have diſpoſed of his Land by Deed, or laſt Will, in Truſt for his 
Heir; but not the Cuſſody and Tuition of his Heir, for the Law gave that to the next of Kin to whom the 
Land could not deſcend. Vaugh. 178. | 


The firſt Statute, that gave the Father a Power of pointing, was the Sid Rep. 362. 
465 FV. & M. cap. 8. which provides under ſevere Penalties, ſuch as ack yy th 
Fine and Impriſonment for Years, © That no Body ſhall take away any BE 
ec Maid or Woman-Child unmarried, being within the Age of ſixteen Sus. 1162. 
« Years, out of or from the Poſſeſſion, Cuſtody or Governance, and againſt 

ce the Will of the Father of ſuch Maid or Woman-Child, or of ſuch Per- 

« ſon or Perſons to whom the Father of ſuch Maid or Woman-Child by 

« his laſt Will and Teſtament, or by any other Act in his Life-time, hath or 

4 ſhall appoint, aſſign, bequeath, give, or grant the Order, Keeping, Page 676 
« Education and Governance of ſuch Maid or Woman-Child. 

In the Conſtruction of this Statute it hath been holden, that if two Per- Poph. 204. 
ſons are appointed Guardians by Authority of this Statute, and one of them 
dies, the Guardianſhip will not ſurvive, becauſe the Statute gives an Autho- 
rity toa Special Purpoſe, and makes the Raviſher Criminal within the 
Words of it; and being a Penal Law ovght to be conſtrued ſtrictly. Þ t See infra, 


677, as to 
the ſurviving of the Guardianſhip, the Caſe from Vaugh. 181. 
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The 12 Car. 2. cap. 24. enacts, That where any Perſon hath or ſhall 
& have any Child or Children under the Age of twenty-one Years, and not 
« married at the Time of his Death, it mall and may be lawful to and for 
« the Father of ſuch Child or Children, whether born at the Time of the 


% Deceaſe of the Father, or ut thut Time in Brnern fa mert, or whether 


« ſuch Father be within the Age of one and twenty Years, or of full 


* by his Deed executed in his Life-time, or by his laſt Will and Te 4 


« ment m Writing, in the Preſence of two Or more eredible Wi $,:t0 
« diſpoſe of the Caiodip and Tuition of ſuch Child or Children, for 82 | 
« during ſech Time as he or they ſhall teſpectively remain under the Age 

« of twenty-one Years, or any leſſer Time, to any Perſon or. Perſons In 
« Pofleſſion-or Remainder, other than Popiſh Recuſants; and ſuch Diſpo- 
« ſjtion of the Cuſtody of, ſuch Child or Children, ſhall be good and ef- 
« fectual againſt all and every Perſon or Perſons claiming the Cuſtody or 
& Tuition of ſuch Child or Children as Guardian in Socage, or etherwile, 
t and ſuch. Perfon or Perſons to whom the Cuſtody of ſech Child er Chil- 
&« dren hath been, or ſhall be diſpoſed or deviſed as aforeſaid, Thall and may 


maintain an Action of Raviſhment of Ward or Treſpaſs againſt any Per- 


ſon, or Perſons which, ſhall wrongfully take away or detain ſuch Child or 
« Children, for the Recovery of ſuch Child or Children, and ſhall and 
% may recover Damages for the ſame in the ſaid Action, for the Ule and 


Benefit of ſuch Child or Children. 


Vaugh. 179. 


— 3 


* Page 677 
Vaugh. 179. 


Vaugh. 184. 


Vaugh. 
184, 5+ 
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And ſuch Perſon or Perſons, to whom the Cuſtody of ſuch Child or 
& Children hath been, or ſhall be ſo diſpoſed or deviſed, Thall and may 
e take into his or their Cuſtody, to the Uſe of ſuch Child or Children, 
e the Profits of all Lands, Fenements and Herediraments of ſuch Child 
&* or Children, and alſo the Cuſtody, - Tuition and Management of the 
* Goods and Chattels and Perſonal Eftare of ſuch Child 'or Children till 
<« their reſpective Age of one and twenty Years, or any leſſer Time, ac- 
„ cording to ſuch Diſpoſition aforeſaid, and may bring ſuch Action or 


Actions in relation theretd, ds by Law a Goardian in common Socage 
e might do.” | 


ln the Conſtruction of this Statute the following Opinions have been 
holden: | Hap 

1. That a Teſtamentary Guardian, or one formed according to this 
Statute, comes in loco Parentis, and is the fame in Office and Intereft with 
a Guardian in Socage, and differs only as to the Modus habendi, or in a few 
particular Circumſtances ; as firſt, that it may be held for a longer Time, 
viz. till the Heir attains the Age of twenty-one, where before it was but to 
fourteen : Secondly, it may be by other Perſons held; for before it was, 
the next of Kindred not inheritable could have it; now who the Father 
names ſhall have it. 8 | | 
2. That though neither before nor ſince this Statute a Perſon under Age 
may deviſe his Lands, yet a Perſon under Age may, within this Act, diſ- 
poſe of the Cuſtody of his Child, 'and ſuch Diſpoſition draws after it the 
Land, Sc. as incident to the Cuſtody. | 

* 3. That an Infant hath the fame Remedy againſt a Teſtamentary 
Guardian, as he had againſt a Guardian in Socage, though the Statute 
ſpeaks only of Remedies for the Guardian, 

4+ If the Father being of Age deviſe his Land to J. S. during the Mino- 
rity of his Son and Heir, in Truſt for his Heir. and for his Maintenance 
and Education until he be of Age, this is no Deviſing the Cuſtody within 
this Statute, for he might have done this before the Statute. 

5. If a Man deviſe the Cuſtody of his Heir Apparent to F. S. and 
mentions no Time, either during his Minority, or for any other Time, 
this is a good Deviſe of the Cuſtody within the Act, if the Heir be 

b 3 2 under 
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under fourteen at the Death of the Father, becauſe by the Deviſe the 
Modus babendi Cuſtodiam is chan only as to the Perſon, and left the 
ſame as it was as to the Time; but if abave fourteen at the Father's Death, 
then the Deviſe of the Cuſtody is me void for the Incertainty ; for 
the Act did not intend every. Heir ſnoulſd be mn Cuſtody until one and 
twenty, Non ut tamdiu, ſed ne diutiusz therefore he ſhall be in this Cuſtody 
—— long as the Father appoints, and if he appoigt no Time, there is no 
Cu 5. 0 ee IO nene 109 228307 0 OULU IU) | 
6. Thar this Teſtamentary Guardian hath the Cuſtody not only of the Vaugh. 
Lands deſcended or left by the Father, but of all Lande and Goods any 1835, 6. 
wy acquired of purchaſed dy the Infant, which the Guardian in Socage = 
not. * 010d un H MIDPT8UU em NO ) VE! I] IC] ,1 #54 
7+ That this Guardian cannot affign of transfer the Guardianſhip over to Vaugh, 181. 
another, neither ſhall it upon his Death go to his Execcrorvor Atrminiftra- 
tors ; for though it be an Intereſt; yet it is an Intereſt joined with a Truſt; 
which the Teſtator might think thoſe Perſons iticapable' of executing, 
though he placed that Truſt and Confidence in the- Guardian himſelf ; but 
it ſeems, chat if two or more are made Guardians, and one of them die, 
the Survivor or Survivors ſhall ſtill continue Guardians, for from the Nature 
of the Thing the Authority muſt be joint and ſeveral; atfo, were it other- 
wiſe, the more Guardians were appointed for the Seturity of the Infant, 
the leſs ſecure he would be, becauſe upon the Death of any one of them 
the Guatdianſhip would be at an Erl. 
8. That if a Perſon, ap purſuant to this Statute, die Abr. Eg. 260. 
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pointed Guardian 

or refuſe to take upon himſelf the Guardianſhip;* the Lord Chancellor may 

appoint a proper Guardian. . | | IT 
9. Alſo if a Perſon, appointed Guardian purſuant to this Statute, be- Ni 2 Chan: 

comes a Lunatick, or is otherwiſe incapacitated to execute the Truſt repaſed Ca. 237. 

in him; or if he abuſes the Truft, by doing any Thing prejudicial either to 3 ©ban- Ren 

the Perſon of the Infant, or his Eſtate, it ſeems, that the Court of Chan- _ 424: 

cery may either totally remove him, and appoint another Guardian, or elſe Vern. 4,2. 

impoſe ſuch Terms on him, by obliging him'to give Security, Sc. as will Abr. Eq. 260, 

effectually hinder him from doing any Thing prejudicial to the Infant ; but 251. 

in what particular Inſtances of this Kind a Court of Equity will interpoſe, 

does not ſeem to be clearly agreed, n We 8 

10. That a Copyholder is not within this Statute to diſpoſe of the Cuſ. 3 Lev. 495. 

tody of his Infant Heir, becauſe af the Meanneſs of his Eſtate, and the Pre- Clinch and 


judice that would accrue to the Lord of the Manor; and therefore the e, and - 


2Lutw. 1181; 


Lord, or thoſe intitled by the Cuſtom, ſhall have the Cuſtody of him. 


| | "x4 243: 
And Note, that both by the 4 0 5 P. & M. c. 8. and by this Statute, Sid, RY 
there are expreſs Savings with reſpect to the City of London and other 18 


Towns, as to the Cuſtody of Orphans. | 
(A Baſtard is within the Statute of 4 & 5 P. M. cap. 8. Rex ver. 

'Cornforth, H. 15 Geo. 2. Stra. 1162.—— As to 12 Car. 2. cap. 24. If 
there are four teſtamentary Guardians pf the Children of a Preſbyterian, 
and one of them has put them-to a School, to be educated according to 
the Church of England, the Court will not order them to be delivered to 
the other three. 3 Peere Williams 5 1.—— If a Mother, by Will, appoints 
a Guardian, it is void; and the Infant (being fourteen) ſhall chuſe a 
Guardian in Court. 3 Ak. 519;———A teftamentary Guardian cannot 
make a Leaſe of Infant's Lands; and ſuch Leaſe is abſolutely void. 
2 Wilſe 129, 135-], 1 enn2:n6 


(B) What 
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Guardian. 
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*Page 678 * (B) TUthat Perſons may be Guardians, and 
are intitled thereto. 


Co. Lit. 88. ERE in the firſt Place we muſt take Notice, that there can be no 
2 Mod. 176. Guardian in Socage but where Lands of that Natute deſcend to the 
Co. Lit. 87, Therefore if a Man die ſeiſed of a Rent- charge, Common, ot ſuch like 
Inheritances, which lie not in Tenure, (and 4085 ſe not of the Cuſtody of 
his Child, the Heir may chooſe his Guardian; if he be be ſo young that he 
can make no Choice, it is moſt fit that his next Couſin, to whom the Inhe- 
ritance cannot deſcend, ſhould have the Cuſtody of him, and whoever takes 
the Rent, &c. is chargeable in Account; gut if he have any Socage Land, 
the Socage Guardian ſhall take the Rec charges, &c. in his Cuſtody. 
F. N. B. 143. So the Wife's Heir ſhall not be in Ward(duripg the Life of Tenant by 
the Curteſy, becauſe by his Continuance of his Wife's Eftate the Deſcent 
to the Heir is interrupted. - th 118 19 . 
Co. Lit. 83, By our Law the next of Blood, to whom the Inheritance cannot deſcend, 
This ſeems is intitled to the Guardianſhip; as if the Land deſcend from the Father, 
to have been the Mother, or other next Couſin of the Mother's Side, ſhall be Guardian 
= 5 in Socage, & fic e converſo, where Lands deſcend from the Mother; but 
w, and is Wy , g r . 
confirmed by the (a) Civil Law appoints; him to be Guardian that is to ipherit next, 
by 28 E. 1. which our Law ſays, is committere ovem Lupo. ; | 


” OS 


e. 1. 
(3) The Rule in the Civil Law is, ubi Juce(ſſionis, Emolumentum, ibi & batelæ enn «fe dibet. | 


Co. Lit. 88, If the younger Brother die ſeiſed in Tail, leaving Iſſue under fourteen, 
the Elder, not the Middle Brother, ſhall be his Guardian in Socage, for ia 
equal Degree the Law prefers him. | 

Co. Lit. 88. But if Tenant in Tail have no Brother or Siſter, and die, leaving Iſſue 

: under fourteen, the next Couſin of the Father's or Mother's Side that firſt 
ſeiſes the Heir ſhall have the Cuſtody of him; for the Relation on both 
Sides is equal, and no Cauſe appears wherefore either ſhould be preferred ; 
and he that firſt takes Care of the Heir ſhews himſelf to be moſt concerned 
for his Intereſt, 5 | | 

Co. Lit. 88. But if Donees in Frank-Marriage die, their Iſſue being under four- 
teen, the next Couſin of the Part of the Donee that was the Cauſe of 
the Gift (being not inheritable to the Donor's Reverſion) ſhall have the. 

Cuſtody. 01 8 bs 
Co. Lit. 88.b. A. ſeiſed of ſome Lands as Heir to his Father, and of others as Heir to 
his Mother, dies, leaving Iſſue under fourteen, the next Couſin of either 
Side, that firſt ſeiſes the Body of the Heir, ſhall have the Cuſtody of bim; 
and the next Couſin of the Father's Part ſhall enter into the Lands of the 
Mother's Part, & fic e converſe. | 


Cro.Eliz.225, If a Woman hath Ifſue a Son by a former Huſband, and ſhe marties 


2 And. 171. a ſecond Huſband, ſeiſed of Socage Land, by whom ſhe has Iſſue ano- 
Moor 635. ther Son, and the Huſband and Wife die, leaving Iſſue the ſaid Son 


Jon. 17. under the Age of fourteen, his Brother of the Half Blood ſhall be 


(3) That the Guardian in Socage, (5) as next of Kin to whom the Inheritance cannot 
elder Bro- deſcend, | | 
ther of the 


Half Blood ſhall not be Guardian in Socage to the younger Brother, being Heir to the Father of Borough 


Engliþ Lands; for the Rule is, that no Perſon, Who can by any Poſlibility inherit, ſhall be Guardian. 
Co Lit. $8. : | | 


Hh: If 


Guardian. 


If A. be Guardian in (2) Socage of B. under fourteen, he ſhall 
Guardian in Socage of another Infant, whom B. ought to be Guardian 
as being his next Couſin pur cauſe de Gard, and an Action of Account 
againſt him, | 


„ 


be Page 679 
of 

Co. Lit. 88 
lies (a) Bat a " 
Teſtamentary 


| Guardian, 
aant to the 12 Car. 2. e. 24. though his Ward happens as next of Kin to be intitled to the Guardian 
ip of another Infant, yet he ſhall not be Guardian pur cax/e de Gard; for he is neither an Hereditament, 
or Goods or Chatte of the firſt Infant. Vaugh. 184. 


An Infant, Ideot, Lunatic, non compos, one Blind and Dumb, Deaf and Co. Lit. 88. b. 
Dumb, or Leper removed, cannot be Guardian in Socage. 


— — 


(C) By what Authoꝛity Guardians are ap⸗ 

pointed; and herein, of the pꝛoper Juriſ⸗ 
diction in reſtraining and puniſhing Abuſes 
by Guardians, and otbers, in relation to 
Jnfants, | : 


YT is clearly agreed, that the King as Pater Patriæ is oniverſal Guardian 2 Taft. 14. 
of all Infants, Ideots and Lunatics, who cannot take Care of them. 1 Co. 126. 


ſelves; and as this Care cannot be exercifed otherwiſe than appointing Caſe. 25 in 
a a e, 

them proper Curators or Committees, it ſeems alſo agreed, the King Staundf. Pre, 

may, as he hath done, delegate that Authority to his Chancellor; and that 37- it is ſaid, 

therefore at (5) this Day the Court of Chancery is the only proper Court, 2 1 

. which hath Juriſdiction in appointing and removing Guardians, and in p. 2. 

« | > X Protection of 
preventing them and others from abuling their Perſons or Eſtates, at bs fob. 
all their Goods, Lands and Tenements ; and ſo of ſuch us cannot govern themſelves, nor order their Lands 
and Tenements, his Grace, as Father, muſt take upon him to provide for them, that they themſelves and 
their Things may be preſerved. (5) Alſo it ſeems, that when Tenares were in Being, and that till the 
Court of Wards was erected, the whole Juriſdiftion of the King's Wards, where the Lands were held in 
Chivalry or Knights Service, was under the Juriſdition of the Court of Chancery; ſo likewiſe in relation to 
Subjects, this Court determined touching the Wardſhips of the Body, who was the prior and who was the 
poſterior Lord. And in Palm, 252. is ſaid, that if a Guardian be made by Writ out of Chancery, or 
by the Direction of the Court, his Authority cannot be revoked by the Infant, but that that Court will make 

him anſwer for any Act of his to the Prejudice of the Infant, 


And as the Court of Chancery is now inveſted with this Authority, hence: Mod. 177. 
in every Day's Practice we find that Court determining as to the Right of Eq. Caf. Abr. 
Guardianſhip, who is the next of Kin, and who the molt proper Guardian; 260. 
as alſo Orders made, on Petition or Motion, for the Proviſion of Infants NG 
during any Diſpute herein; as likewiſe Guardians removed or compelled to 3 Mod. 214. 
give Security; they and others puniſhed for Abuſes committed on Infants, 9 Mod. 116, 
and effectual Care taken to prevent any Abuſes intended them in their Per- 135. | 
ſons or Eſtates ; all ſuch Wrongs and Injuries being reckoned a Contempt + 2 -- 
of that Court, that hath by an eſtabliſhed Juriſdiction the Protection of all 13. wo 


Perſons under natural Diſabilities, 2 Ld. Raym, 


| 1334. 
Wil. Rep. 703. pl. 205. 2 Wil. Rep. 112, 561. pl. 188. 3 Wil. Rep. 116. pl. 26. 118, 154, Vern, 
442. 2 Vern. 249, 471, 606. Caf. Temp. Talb. 58. Stra. 168. 2 Stra. 982, 1075. 


But it is clear, that the Eccleſiaſtical Court hath not any Juriſdiction Vent. 207. 
with regard to a Guardian in Socage, or Teſtamentary Guardian; and _ _— 
therefore where Sir Henry Wood having deviſed the Guardianſhip of his ; 
Daughter, by his Will in Writing, according to the 12 Car. 2. c. 24. to 
| VoL. II. | | 9 A the 


Guardian. 


_ 


* —_ 


* 


05 „the Lady Cheſter his Siſter; the Ducheſs of Cleveland, to whoſe Son this 

* Page 680 Daughter, * being about eight Years old, was contracted, pretending that gir 

8 Henry Wood by Word revoked this Diſpoſition of the Guardianſhip, ſued 
in the Prerogative Court to have this Nuncupative Codicil proved; and 
the Court granted a Prohibition; for they are not to prove a Will con- 
cerning the Guardianſhip of a Child, which is a Thing of a Temporal Na- 
ture, and of which the Courts at Weſtminſter are to judge, whether it be 
purſuant to the Statute or not. | 


— 3 


— 
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[D) Df the Manner of appointing and ad- 


ant © mitting a Guardian. \ 
Abr Eg. 2 T is ſaid, that in Chancery a Guardian cannot be otherwiſe appointed 
Lloyd and than (a) by bringing the Infant into Court, or his praying a Commiſſion 
Carew. to have a Guardian aſſigned him, 


- 


a) It is ſaid © * 
— the Court cannot appoint a Guardian, unleſs the Heir be in Perſon before them. 2 Leon. 189. & vid 
Comb. 256, 330, 1. 1 ” 


vi Mead of Regularly an Infant is to ſue both at Common Law and in Chancery, 
* and by his Prochein Amy (5) or Guardian; but he muſt always defend by 
Age. Guardian, who is to be (c) admitted by the Court. 

0 That in | 

& FjeAmen: againſt an Infant, the Defendant cannot appear by Prochein Amy, for a Guardian and Prochein 
Amy are diſlinct, and the Suit by Prochein Amy was not before the Statute of , Hm. 1. c. 47. and Mn. 2. 
c. 15. and is given in Caſe of Neceſſity, where an Infant is to fue his Guardian, or is eloined, or that the 
Guardian will not ſue for him. Cro. Jac. 640. — But for the Difference between a Prochein Amy and Guar- 
dian wide Palm. 299. 2 Inſt. 260, 390. (e) For the Regularity of ſuch Admiſſion wide 3 Co. 53. b. 
Cro, Eliz. 156. 2 Inſt. 261, Cro, Jac. 641. Palm. 296. Sid. 173, 342, 446. Mod. 48, Vent 73. 
2 Saund. 94. 2 Keb. 627. Vide 2 Danv. Abr. 572, (G). Lev. 224. 3 Mod. 236. 2 Vern. 342. 
Pre. Ch. 376. 8 Mod. 25. Fitzgib 1, 114, 164, 2 Wil. Rep. 119. 3 Wil. Rep. 140. pl. 32. 2 Barnes's 
Notes C P. 326. Stra. 78, 114, 304, 445- 2 Will. Rep. 297. pl. 80. Sel. Caf. Temp. King C. & 
Hardw. C. J. 49. 2 Stra. 1076. | 


__ 6 The reſpective Courts, in which the Suit is commenced, muſt aſſign a 
Bridg | A (d) proper Guardian to the Infant; and therefore if an Infant is ſued, the 


Rol. Rep. 303. Plaintiff muſt move to have a proper Guardian aſſigned him. 
4) That the x ; | 

SA hath been to allow ſome of the Officers of the Court, &c, who by reaſon of their Skill make the beſt 
Guardians, and Procbein Amys for the Advantage of the Infant, 2 Inſt. 261. That the Court of 
Chancery may aſſign one of the Six Clerks to be Guardian to an Infant, 2 Chan. Ca. 163. Bat if 
there be a Guardian appointed by the Father, or ex frowifione Legis, us Guardian in Socage, who acts ac- 
cordingly, he onlyfſhall be admitted to ſue for the Infant, unleſs he hath miſdemeaned himſelf. Sid. 424. 
per Keling C. J. — That the Court may diſcharge one Guardian and appoint another. Stil. 456.—— That 
a Huſband can't diſavow a Guardian made by the Court for his Wife. Vent. 185. 


And as no Infant can bring his Bill but by Prochein Amy, ſo he muſt take 
4% And Care of it; for if the Bill is diſmiſſed, the Prochein Amy muſt (e) pay the 
therefore any Coſts thereof. | | | 
Perſon may | 


bring a Bill, as Prochein Amy to an Infant without his Conſent, becauſe it is at his Peril that he brings it to 
be auſwerable for the Event. Abr. Eq. 72. Andrews and Cradoct. | 


| Where a Bill is brought againſt an Infant (if in Town) he muſt appear 
in Court, and have a Guardian aſſigned him, by whom he may defend the 
Suit; if in the Country, he ſues out a Commiſſion to aſſign a Guardian, 
and pur in his Anſwer; and whether he Pleads, Anſwers, or Demurs, 
1 js ſtill 


—_ RY _— - 


— — TU — —— = 
— — -. 


ſtill it muſt be done by his Guardian; for if it is the Plea, Anſwer. « 
Demyreer of the Infant, withoyr doing of it by the —— ie will be 
i » 1 | wn Fo 0. + if 6+. * . T4 | LS 3 
But where the Infant neglects to appear, or to have a Gr di: 3 
ir is . Motion of Courſe (he being in Contempt to an 1 * Page 681 
for a Meſſenger to bring him into Court, and when he is there, the.Gourt 

always aſſigns him a Guardian; but it is (a) doubted, whether this can be (a) Yide Tit 
Cone * a Peer of the Realm who is an Infant, and whoſe Perſon is Privilege. © 
< red. 8 og "2 * r . l ar ; A : : 
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) At what Time the Authoꝛi ty of a Guar- — 2. 
dian ceaſes, and what Acts will deter- 
mine it. | þ | 


HE Authority of a Guardian in Chivalry did not determine till the 1; ) 
fl | Heir, if a Male, came to the Age of —— Years ; becauſe it Co Le 
was preſumed, that till that Age he was not capable of doing Knight-Ser- 2 Iaſt. 133. 
vice, and attending his Lord in the Wars; - Guardianſhip of an Heir _ 
Female determined at her Age of fourteen at Common Law, but by Weſtm. 
1. the Lord had the Wardſhip till ſhe attained the Age of ſixteen; to ten- 
der her convenable Marriage; the Authority of a Guardian in (5) Socage 
ceaſes at the Age of fourteen, at!which Age the Infant may call his Guar- (5) As to the 


dian to an Account, and may chuſe a new Guardian, 1 | 
. * 
674. .— That committiog Waſte is a Forſeiture of the Father's Guardiani Ip, Hard 65. 


If a Guardian in Socage die, the. Guardianſhip ſhall go to the next of Plow. 293. b. 
Kin of the Infant, to whom the Inheritance cannot deſcend, and ſhall not 2 Inf. 260. 
go to the Executors of the Guardian, becauſe they can take nothing but 8 89. 
what the Teſtator had to his own Uſe; beſides, the Law gives the Guar- 
dianſhip to ſuch Perſons as are preſumed to have moſt Affection for the 
Infant; and therefore will not intruſt Executors with it, who may happen 
to be Strangers. 
If a Feme Infant, who is in Ward, marries, at Common Law the Guar- 2 Jag. 260. 
dianſhip is determined, becauſe the Huſband is immediately on the Mar- 
riage become her Guardian ; and it would be inconſiſtent, that ſhe ſhould 


at the ſame Time be under the Power of another Guardian. & {ts ante, 
| 3 0 2. n. 
If a Feme Guardian in Socage marries, the Huſband becomes Guardian Plow. 294. a. 
in Right of his Wife; but if ſhe dies, the Guardianſhip ceaſes as to him, Co. Lit. 89. a. 
and ſhall go to the next of Kin to the Infant. RR ; *. ER» 
A Guardian in Socage ſhall not forfeit his Intereſt by Outlawry, or At- Co. Lit. 88. b. 
tainder of Felony, or Treaſon; becauſe he hath nothing to bis own Uſe, Godb. 316. 
but to the Uſe of the Heir, | Weite | 


* 


H Of 


— 


Guardian. 


| 


4. 


— — 


* Page 682 (F) Of the Guardian's Intereſt in the Body 
and Lands of the Ward, and his Remedy 
fo2 the ſame. bf | | 


S the Law hath inveſted Guardians not with a bare Authority only, 
but alſo with an Intereſt till the Guardianſhip ceaſes, fo it hath pro- 
vided ſeveral Remedies for Guardians againſt thoſe who violate that In- 
tereſt; and therefore at Common Law there were Remedies both Dromural 
and Poſſeſſory, to recover the. Guardianſhip. 
As at Common Law chere was the Writ de Caſtodia Torre & Heredes, 
called the Writ of Right of Ward, wherein the Guardian recovered the 
Cuſtody of Body and Lands ; but if the Ward were married, then the 
Guardian was driven to this Action of Treſpaſs, Quare ſe intruſt Maritagis 
non ſatisfaf?. But this was remedied by the Statute of Merten, cap. 6. 
which provides, that in the Writ of Right of Ward, the Plaintiff ſhall re- 
cover the Value of the Marriage, | 
2 Inft. go, Alſo at Common Law an Action of Treſpaſs lay for the Guardian, which 
438. was a Poſſeſſory Action; and in this at Common Law he could only re- 
9 Co. 72-  , cover Damages for his Ward, and not the Ward itſelf; bur the Stature of 
4255 ) m. 2. cap. 35. gives a Writ of Raviſhment of Ward, in which che 
Hob. 94. 0 ap. 35. f p 
Plaintiff recovered the Body of the Heir, and not Damages only. 


Writ of Raviſhment lay for the Guardian in Socage, as a Writ iz c caſa. Co. Lit. 
87. b. 89. a. F. N. B. 139.—— Aud it ſeems, that a Teſtamentary Guardian way, by 12 Car. 2. c. 2 
which gives ſach Guardian the ſame Remedies that a Guardian in Socage had, have a Writ of Raviſemcsn 
of Ward. 3 Keb. 446.4 | 48 


— * * —— 1 — 


{ See 3 V. 18. n. 


5Keb. 446. If upon a Habeas Cepus an Infant be brought into Court, and it appears, 
that the Qpeſtion is touching the Right of Guardianſhip, the Court cannot 
deliver the Infant to the Guardian; for he may have a Writ of Raviſhment 
of Ward. | 


2 Inſt. go. 
9 Co. 72. 


2 Inft, go. 


— 3 
_ 


— _ — — — — — 


(G) Mhat Things a Guardian may lawfully 
do, and which will bind the Jafant. 


ROM the Authority and Intereſt, which the Policy of the Law has 
39. | inveſted Guardians with, it appears, that a Guardian may do feveral 
La. Seer. $25» Ads which will bind the Infant; ſuch as making Leaſes for Years, which 
(5) May avow he may do in his own (5) Name, and ſuch Leſſee may maintain Ezetmenc 
in his own thereupon. | 


Name. 
Vaugb. 18. F 


Co. Lit. 88, 


— 


* 5 


4 Cont. us to 8 Teſtamentary Guardian, ſee ante, 677. u. 


Bro. Tit. Therefore if a Guardian in Socage makes Leaſe for Years, to continue 
OR I.. beyond the Time of his Guardianſhip, ſuch Leaſes ſeem not to be abſolately 
* een void by the Infant's coming of Age, but only voidable by him, if he thinks 

| 2 fir; 


n.. 


fit; for they were not derived barely out of the Intereſt of the Guardian; or 2Rol. Abr. 41. 
to be meaſured thereby, bot take Effect alſo by virtue of his Authority, Bri/dc* and 
which for the Time was general and abfolute; and therefore all lawful Acts 4/5. 
done during the Continuance of that Authority are good, and may ſubſiſt C7 Je. 85. 
after the Authority itſelf by ; and con- 24 K 
ſequently the Infant, when he comes of Age, may, by Acceptance of Rent, : 
or other Act, if he thinks fit, make ſuch Leaſes good and unavoidable ; * Page 683 
but a Guardian par Nurture cannot make any Leaſes for Y either in 

his own Name, or in the Name of the 


oe if it could not be properly called a Surrender, for 
in the Guardian in Socage, yet they held, that at leaft the firſt Leaſe was 
thereby (a) determined by Admitrance of the Leſſors Power to make ſuch (a) In Hates 
preſent Leaſc, which, if the firſt ſhould ſtand in the Way, he could not do. 105. this 
and there faid, that in Striftneks it could not amount to a Surrender properly fo called, but 1 


— aka . 


In Ezectment the Caſe was, that one A. deviſed Lands to B. his Son in Cto. Els. 

ail, with divers Remainders over, and makes one C. Overſcer of his Will, 678, 734. 
and willed that he ſhould have the Education of his So till he came to e and 
twenty-one, and to receive, ſer and let for the faid B. the ſaid Lands ſo 

iven him, and thereof ro account to the ſaid B. being allowed his Charges, 
— ——ñ— ſ th ems Name, with Reſervation 
of Rent to himſelf, and this Leaſe, by Computation, was to continue Half a 
Year after B.'s attaining his full Agez and if this Leaſe was good for any 
Part of the Term was the Queſtion, C. 
And it was argued to be 
Minority of the Son, and only void for fo much 
of the Son ; and that C. had an Intereſt in the Land, and not a bare Au- 
thoriry only; for then all Leaſes muſt have been made in the Name of the 
Infant, and fo he might avoid them whenever he fir, which the 
Teſtator never intended to impower him to do but Pepham, Clench, and 
Fenner held, that as this Deviſe is, C. was but a Guardian for Nurture, and 
could not make Leaſes at his own Will and Pleaſure, for then he might 
make them for an Hundred Years ; but here he can only make Leaſes at 
Will; for there is no other Time certain appointed, and he is bur in the 
Nature of a Bailiff, and accountable z and therefore it was adjudged that 
the Leaſe was void; from which Caſe it that if the Authority 
had been ſufficient to enable him to have made Leaſes for Years, ſuch Leaſes 
made by him, during the Continuance of that Authority, would not have 
determined therewith, but ſhould have ſubſiſted during the whole Term for 
which they were made; and the Infant in ſuch Caſe could not when he 
came of Age have avoided them, as he may Leaſes made by his Guardian 
in Socage, if he thinks fic z becauſe the Leſſee would have been in by the 
Will and Deviſe, not by the Guardian par Nartzre. 

If a Woman who is Guardian in to her Son * aun, 209 Few: 295, 
her Huſband and ſhe join in a Leaſe of the Infant's Lands, this up- Oforne's 
on the Death of the Huſband becomes void; for the Intereſt ſhe had in the . 
Lands was in Right of the Infant, and therefore ſhall not bind her, as thoſe 

Vor. II. 98 Acts 


et. 
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Guardian. 


W * 


Acts ſhall in which ſhe joing with her Huſband in parting with her own 

Poſſeſſions. | 24 7 | — 

A Guardian in Socage may grant Copyhold Eſtates in his own Name, 

aläläand ſuch Grant ſhall bind the Heir, for he is Dominus pro tempore, and 

© Page 684 * ſhall take the Profits to his own Uſe, though he ſhall account for them , 
Cro. Jac. 55, and he ſhall keep Courts in his own Name. 


Poph. 127. Owen 115. Godb. 145. Rol. Abr. 499. 2 Rol. Abr. 42. , 


Mich.8W.3. Alſo it hath been reſolved, that a Guardian in Socage may grant Copy- 
In C. B. Lade holds in Reverſion, according to the Cuſtom of the Manor, and that fuch 
and Barker. Grants ſhall be good, though they come into Poſſeſſion during the Nonage 
of the Infant. 3 1 | $104 1G. 
2 Rol. Abr. A Guardian or Prochein Amy may make Partition in Behalf of an Infant, 
256. and it will bind the Infant, if equal; for the Guardian is appointed by the 
| La to take Care of the Inheritance of the Infant; and this Separation and 
Diviſion of his Part from what belongs to another is ſo far from being a 
Prejudice to the Infant, that it is teally for his Benefic and Advantage. 

Co. Lit. 17. b. As the Authority and Intereſt of a Guardian extends only to ſuch Things 
29.2 as may be for the Benefit and Advantage of the Infant, and whereof he 
29 E. 3. 3 may give an Account; on this Foundation it is held, that a Guardian can- 
not preſeat to any Benefice in Right of the Heir, becauſe he can make no 
Advantage. thereof (for that would be Simony); and conſequently has no- 
(a) But in thing therein whereof he can give an Account, and therefore the (a) Infant 

Oro. Jac. 99. himſelf ſhall preſent thereto. 
it is ſaid, that 3 | | : 
if the Heir be within the Age of Diſcretion, the Guardian may preſent in his Name. But Parſ/on's Law, 
Cc, 10. f. 76. makes a 2uzre hereof, and ſuppoſeth that it muſt be intended of a Guardian by Knight-Ser- 
vice, and not a Guardian in Socage. —— And in 3 Ioft. 156. it is ſaid by my Lord Cote, that the Heir 
ſhall preſent of what Age ſoever he be, and not the Guardian, | 


* 


42 E. 3.130. But yet a Preſentment made by the Guardian in the Name of the Heir, 
is a good Title to the Heir in a Quare Impedit. 

Hob. 132. Alſo a Guardian in Socage of a Manor to which an Advowſon is append- 
ant, if he be diſturbed, ſhall have a Quare Impedit in his own Name, al- 
though he can make no Advantage thereof. 


Carth. 59. _ If a Guardian puts in an Anſwer to a Bill in Chancery for an Infant, on 
3 Mod. 259. Oath, ſuch Anſwer” ſhall not conclude the Infant, nor be (5) read in Evi- 
2 Vent. 72. dence againſt him; for the Effect of an Infant's Anſwer to a Bill in Chan- 


1 m. cery is to no other Purpoſe than to make proper Parties, fo as to have an 


Prec. Ch. 229. Opportunity to take Depoſitions, and to examine Witneſſes to prove the 
g Mod. 103. Matter in Queſtion, | 5 | 


153. | | | 

Gib. Eq. Rep. 4. Will. Rep. 504. pl. 145. 2 Will. Rep. 387, 40m. pl. 126. 519, (643). pl. 202. 
3 Will. Rep. 237. Stra. 506, 548. 2 Stra. 1026. Show. 89. S. C. Ecclefton and Petty. () If an 
Infant put in an Anſwer by Guardian, and there is a Decree againſt him, without any Day given him to 
ſhew Cauſe, ſoch Anſwer ſhall not be read or admitted as Evidence againſt him when he comes of Age; but 
if a ſuperannuated Defendant puts in an Anſwer by his Guardian, it ſhall be read againſt him at any Time 


after, for he is ſuppoſed to grow worſe, and is not to have a Day to ſhew Cauſe. Abr. Eq. 281. Leving 
and Caverl. a | 


Abr. Equ. An Eſtate having deſcended to an Infant, ſubje& to Incumbrances; and 
oy, on the Queſtion being, whether a Guardian might, without the Direction of a 
r Court of Equity, apply the Profits to diſcharge the Incumbrances, or the 
Intereſt of them, or whether they ſhould not be accounted Perſonal Eſtate, 
and ſo the Adminiſtrator of the Infant be intitled to them, if the Infant died 
in his Minority; it was held by the Court, that a Guardian, without any 
(c) Tha: a Direction, may pay the Intereſt of any (c) real Incumbrance, and the Prin- 
Guardian | | | | 


ſhould pay off a Judgment with the Profits of the Infant's Eſtate. 2 Chan. Ca, 197. & wide Chan, Ca. 156. 
Vern. 436. . F ane 


Danly. 


3 | cipal | 


Guardian, 
cipal of a Mortgage z becauſe that is a direct and immediate Charge on the 
Land, but not any other real Incumbrance. 


And therefore where a Widow, who was Guardian, 


| here a Wic to her Son, received 2 Vern. 606. 
the Rents and Profits of his Eſtate, and paid off Debts by Special- Water: and 


Ys but took Aſſignments of the Bonds, the Son dying in his Minority, bra. 
e brought her Bill againſt the Defendant the Heir, Pr a Diſcovery of 
Aſſets by Deſcent to ſatisfy, the Money due by Bond, ſhe claiming the 
Profits as Adminiſtratrix to her Son; and it was held by the Court, that 
the Guardian was not compellable to apply the Profits of the Eſtate of the Page 685 
Infant Heir to pay off the Bond Debts, _ . | 
If a Guardian borrows. Money of A. to pay off an Incumbrance on the 2 Vern. 480. 
Infant's Eſtate, and promiſes to give A. Security for his Money, but dies Heer and 
before it is done, though A. Money is applied to pay off the Incumbrance, ©: 
yet the Court will not decree him Satisfaction out of the Infant's Eſtate ; 
but if the Sum diſburſed exceeds the Profits of the Eſtate, for ſo much A. 
ſhall have an Account as for, Money due to the Guardian, and it ſhall be 
raiſed out of the Infant's Eſtate, _ | 1 | 
A Guardian to an Infant, having a conſiderable Sum of Money in his Vern. 403. 
Hands that was raiſed out of the Infant's Eſtate, lays out, with the Conſent 435. Ear! 
of His Grandmother, 30000. in a Purchaſe of Lands which lay contiguous Y Fincbe//ea 
to the Infant's Eſtate, and takes the Purchaſe in the Name of J. S. for his * Nc. 
Benefit, if when he came of Age he ſhould agree thereto, and allow that 
Money on Account; the Infant dying in his Minority, it was held by my 
Lord Chancellor C.. B. Atkins and F. Lutwyche, againſt the Opinion of the 
Maſter of the Rolls, that though neither the Heir nor Adminiſtrator of the 
Infant were intitled to 3 yet the Guardian muſt account for this 

I. ro the Adminiſtrator of the Infant; and that it was not in the (a) (a) Where the 
3 of the Guardian, without the Direction of this Court, to turn the Committee of 
Perſonal into Real Eſtate, by which it would deſcend to the Heir; and CL * 
that the Objection, that an Infant may make a Will at ſeventeen of his | 2 


1 „» the Lunatic 
Perſonal Eſtate, but not of his Real, was not anſwered. Perſonal Ef. 


| tate in a Pur- 
chaſe of Lands made in the Lunatic's Name; and it was held, that they had exceeded their Power, by chang- 


ing the Perſonal Eſtate into a Real, and thereby defeating the next of Kin in favour of the Heirs at Lev ; 
and therefore the Court decreed, that the & gona Lands ſhould be ſold, and the Money divided amongſt 
the next of Kin, according to the Statute of Diſtributions. 2 Vern, 192. Awaley and AHrwdley, 


A Mother, as Guardian to her Infant Son, had out of his Perſonal Eſtate 2 Vern. 193: 
paid off a Mortgage ; the Infant afterwards died, and the Eſtate deſcended — -= 
to a remote Heir, and then the Mother would have had back the Money, * 
but the Couar denied her any Relief. | | 


* 
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(8) Of the Infant s Remedy againſt his 
Guardian foꝛ Abuſes by him. 


T Common Law, both a Prohibition of Waſte and an Action of 2 Inſt. 30g, 


Waſte lay againſt a Guardian in Chivalry and a Guardian in Socage, 
for a voluntary, but not for permiſſive Waſte, or Waſte done by a (5) () But if 
Stranger. ; | = there be two 


| Jointenants of 
a Ward, and the one doth Waſte ; this is the Waſte of both, for he is no Stranger. 3 E. 3. 18, 


If a Guardian ſuffereth a Stranger to cut down Timber-Trees, or to 3 Loft. 305. 
proſtrate any of the Houſes, and doth not, accarding to his Duty and 


Office 


—_—_— 


—— —— — — —— —— 


387, 519, 549. pl. 180. (643). pl. 202. 3 Will. Rep. 206. pl. 51. 208, 235. 
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Office as Guardian, endeavour to keep and preſerve the Inheritance of the 
Ward in his Cuſtody and Keeping, and doth not prohibit and withſtand 
the Wrong-doer z this ſhall be taken in Law for his Conſent, according to 
the Rule, Qui = od probibere poteſt afſentire videtur; and if ſuch 
Waſte and Deſtruction be done without the Knowledge of the Guardian, or 
with ſuch Force that he could not withſtand, then dught the Guardian to 
cauſe an Aſſiſe to be brought againſt ſuch Wrong - doers, by the Heir, 
Page 686 * . he ſhall recover the Freehold, and Damages for fuch Wrong and 
iſheriſon. 


2 Inft. 30. And if the Heir brings his Action of Waſte within Age, the Judgment, 


according to the Statute of Gloceſter, 6 EK. 1. cap. g. ſhall not only be to 

recover Locum vaſtatum, but the Guardian ſhall loſe the whole Wardſhip, 

and yield to the Heir fingle Damages, if the Wardſhip be not ſufficient to 

Catisfy the Damages. | | 

2 Inſt. 305. If the Guardian doth Waſte, and aftet aſſigneth over his Intereſt, an 

Action of Waſte lieth againſt the Grantor in the Tenet. 

2 Inſt. 306. Alſo if the Waſte be committed ſo near the Time of the Infant's coming 

R of Age, that he could not conveniently bring his Action of Waſte during 
his _ z yer after the Determination of the Guardian's Intereſt, he 
may bring his Action of Waſte, and in ſuch Caſe, as he cannot recover the 
Wardſhip which is ended, he ſhall by the Statute of Gloceſter recover treble 
Damages: 

2 Inſt, 413. By Veſtn. 2. cap. g. If Leſſee for Years, or Guardian alien in Fee, the 
Remedy for recovering the Freehold ſhall be by an Aſſiſe of Novel Diſ- 
ſeiſin, and both the Feoffor and Feoffee ſhall be eſteemed Diſſeiſors, and 
the Survivor of them ſhall be liable to this Remedy. So if either happens 
to die, he that ſurvives may be conſtrued a Diſſeiſor, and as fuch.liable to 
this Action. | 

Not only Guardians in Chivalry, but in Socage, and by Nurture, come 
within this Law of Ven. 2. So alſo their Alienations not only in Fee, 
but in Tail, or for Life, are within the AR. | 


Bro. Dies If a Guardian accepts of a Feoffment from his Ward, the Ward may 
95. bring an Aſſiſe yy him as a Diſſeiſorz for the Guardian acts contrary to 


his Duty, when he aſſents to any Alienation made by his Infant; for it is 
his Duty to protect the Inheritance of his Ward, and to deliver it up to him 
at full Age, and not to bring it into his own Family. | 

Co. Lit. 57. b. If a Guardian, after the fol Age of the Heir, continues in Poſſeſſion, 

271. a. he is an Abator, and an Aſſiſe of Mortdanceſtor lies againſt him by the 

2 Inſt. 134, Heir; but he cannot be deemed a Diſſeiſor, becauſe he does not actually 
ouſt the Heir of his Freehold, which is required in a Diffeifin, but holds 
him out by an intermediate Entry between him and his Anceſtor, which 
makes the Diſtinction between an Abatement and a Diſſeiſin. 

Rol. Abr. 231. If an Infant appears by Guardian and ſuffers a Recovery, this ſhall bind 


But for this him; and one of the Reaſons hereof is, that if the Recovery be to the Pre- 


2 z.. Judice of the Infant, he has his (a) Remedy for it againſt his Guardian, and 


ee rg may re-imburſe himſelf out of his Pocket, to whom the Law had com- 
(a) If a mitted the Care of him. | 


_ Guardian faint 


pleads or miſpleads, the Infant hath an Action againſt him. Dyer 104. b. Mod. 48, 49. 8 Mod. 25. 
9 Mod. 103, 153. Fitzgib, 1, 114. Gilb. Eq Rep. 16. Id. Raym.113, 232, 600. * 461. Ea. 
Ca. Abr. 283. Stra. 445. 2 Stra. 1076. Will. Rep. 536. pl. 136. 2 Will. Rep. 119, 244, 297. pl. 80. 
A Guardian ſuffered 
a to recover at Law, by not ſetting up a Term which was created for proteRing a Purchaſer, and the 
Infant was relieved in Equity. Preced. Chan. 151. | 


(1) Df 


Mb. di. 


Guardtan. 


# 


(I) Ok obliging a Guardian to account, and *yage 537 
what Allowances he ſhall have. 


Y the (a) Common Law, Guardians in Socage are accountable to the Co. L. 
Infant, either when he comes to the Age of () fourteen Years, or at 00 . 


any Time after, as inks fit. mon Law, 

Executors 
could not have an Action of Account, nor could any but the K ing have ſuch an Action againſt them; for 
Matters of Account lie ſo much in Privity between the Parties, that thoſe who are Strangers thereto can nei- 
ther tell what Allowances ought to be made by the one Party, or what might be alledged in Diſcharge of the 
other ; but by Weftm. 2. cap. 23. if the Heir make his Will, (which it ſeems to be agreed he may now do at 
the Age of fourteen) his Executors ſhall have an Action of Account againit Guardian in Socage ; and by 2; E. 
3+ c. 5. Executors of Executors may have ſuch an Action; and by 3 1 E. 3. c.11. Adminiſtrators; and by 
4 & 5 Ann. c. 16. an Action of Account lies againſt the Executors of a Guardian, Bailiff or Receiver. Co. 
Lit. 87. (5) That an Infant may by his Prochein Amy call * Guardian to an Account even during his 
Minority. 2 Vern. 342. * * 


But the Guardian, on his Account, ſhall have Allowance of all reaſonable Co. Lit. 89. a. 
Expeaces; and if he is (c) robbed of the Rents and Profits of the Land (0) So if the 
without his Default or Negligence, he ſhall be diſcharged thereof upon his Iafant's Eſtate 


Account; for he is in the Nature of a Bailiff or Servant to the Infant, and — 
undertakes no otherwiſe chan for his Diligence and Fidelity. Lightning and 


3 Tempeſt, or 
other inevitable Accidents, 8 Co. 84. 


If a Man enters as Guardian into the Lands of an Infant, who has no Rol. Abr. 661. 
Title to be Guardian, ir is at the (d) Election of the Infant to make him a Cro.Car.221. 
Diſſeiſor on Account of his wrongful Entry upon, and actual Ouſter of, (4) If G 
ſuch Infant, or elſe diſſemble the Wrong, and call him to an Account as Jian in — 
Guardian. occupy after 

the Heir attain to the Age of fourteen Years, he may be charged as Bailif, 2 Inſt. 380. 


If a Man during a Perſon's Infancy receives the Profits of an Infant's 
Eſtate, and continues to do ſo for ſeveral Years after the Infant comes of Abr. Eq. 280, 


Age, before any Entry is made on him; yet he ſhall (e) account for the — 
Profits throughout, and not during the Infancy only. 7 That if 2 
an intrude 


upon an Infant, he ſhall receive the Profits but as Guardian, and the Infant ſhall have an Account againſt him 
in Chancery. Vern. 295. 


A Receiver to the Guardian of an Infant, who has had his Account al- Preced. Chan. 
lowed him by the Guardian, ſhall not be obliged to account over again to 535: 
the Infant when he comes of Age. | | | | | 
If a Guardian takes a Bond for the Arrears of Rent, he thereby makes 2 Chan. Rep. 


it his own Debt, and ſhall be charged with it. 1 aud 


If a Guardian to in Infant, whoſe Lands are incumbred to the Value of 2 Chan. 243. 
600 l. buys it off with 1001. of the Infant's Money, he ſhall not charge 
the Infant with the COO. 


De End of the SECOND VoLUME. 
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